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Foreword 
 

Purpose of the series 

The aim of this series is to bring together in a single place all the official 
Parliamentary documents relating to the passage of the Bill that becomes an Act of 
the Scottish Parliament (ASP).  The list of documents included in any particular 
volume will depend on the nature of the Bill and the circumstances of its passage, 
but a typical volume will include: 
 

 every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2” 
and “As Passed”); 

 the accompanying documents published with the “As Introduced” print of the Bill 
(and any revised versions published at later Stages); 

 every Marshalled List of amendments from Stages 2 and 3; 

 every Groupings list from Stages 2 and 3; 

 the lead Committee’s “Stage 1 report” (which itself includes reports of other 
committees involved in the Stage 1 process, relevant committee Minutes and 
extracts from the Official Report of Stage 1 proceedings); 

 the Official Report of the Stage 1 and Stage 3 debates in the Parliament; 

 the Official Report of Stage 2 committee consideration; 

 the Minutes (or relevant extracts) of relevant Committee meetings and of the 
Parliament for Stages 1 and 3. 

 
All documents included are re-printed in the original layout and format, but with minor 
typographical and layout errors corrected. An exception is the groupings of 
amendments for Stage 2 and Stage 3 (a list of amendments in debating order was 
included in the original documents to assist members during actual proceedings but 
is omitted here as the text of amendments is already contained in the relevant 
marshalled list). 
 
Where documents in the volume include web-links to external sources or to 
documents not incorporated in this volume, these links have been checked and are 
correct at the time of publishing this volume. The Scottish Parliament is not 
responsible for the content of external Internet sites. The links in this volume will not 
be monitored after publication, and no guarantee can be given that all links will 
continue to be effective. 
 
Documents in each volume are arranged in the order in which they relate to the 
passage of the Bill through its various stages, from introduction to passing.   The Act 
itself is not included on the grounds that it is already generally available and is, in 
any case, not a Parliamentary publication. 
 
Outline of the legislative process 

Bills in the Scottish Parliament follow a three-stage process.  The fundamentals of 
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified 
by Chapter 9 of the Parliament’s Standing Orders.  In outline, the process is as 
follows: 
 



  

 

 Introduction, followed by publication of the Bill and its accompanying documents; 

 Stage 1: the Bill is first referred to a relevant committee, which produces a report 
informed by evidence from interested parties, then the Parliament debates the Bill 
and decides whether to agree to its general principles;  

 Stage 2: the Bill returns to a committee for detailed consideration of 
amendments; 

 Stage 3: the Bill is considered by the Parliament, with consideration of further 
amendments followed by a debate and a decision on whether to pass the Bill. 

 
After a Bill is passed, three law officers and the Secretary of State have a period of 
four weeks within which they may challenge the Bill under sections 33 and 35 of the 
Scotland Act respectively.  The Bill may then be submitted for Royal Assent, at which 
point it becomes an Act. 
 
Standing Orders allow for some variations from the above pattern in some cases.  
For example, Bills may be referred back to a committee during Stage 3 for further 
Stage 2 consideration.  In addition, the procedures vary for certain categories of 
Bills, such as Committee Bills or Emergency Bills.  For some volumes in the series, 
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft 
Bill) may be included. 
 
The reader who is unfamiliar with Bill procedures, or with the terminology of 
legislation more generally, is advised to consult in the first instance the Guidance on 
Public Bills published by the Parliament.  That Guidance, and the Standing Orders, 
are available for sale from Stationery Office bookshops or free of charge on the 
Parliament’s website (www.scottish.parliament.uk). 
 
The series is produced by the Legislation Team within the Parliament’s Chamber 
Office.  Comments on this volume or on the series as a whole may be sent to the 
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP. 
 
Notes on this volume 

The Bill to which this volume relates followed the standard 3 stage process 
described above. 
 
Volume 2 of the Health and Sport Committee’s Stage 1 Report, containing the 
written and oral evidence considered by the Committee, was originally published on 
the web only. This material is all included in this volume. 
 
The reports of the Finance Committee and the Subordinate Legislation Committee 
are included in the Stage 1 Report at Annexes D and E respectively. The relevant 
extracts from the Official Report and minutes for meetings at which those 
committees took oral evidence on the Bill were not, however, included. These are 
included in this volume after the Stage 1 Report. 
 
The Subordinate Legislation Committee considered the Scottish Government’s 
response to the Stage 1 Report at its meeting on 27 October 2009. The Committee 
noted the response without comment or debate, and so no material relating to that 
meeting is included in this volume.  



  

 

 
Prior to considering amendments at Stage 2, the Health and Sport Committee took 
further evidence at its meeting on 4 November 2009. Relevant papers, along with the 
relevant extracts from the Official Report and minutes for that meeting, are included 
in this volume. 
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Tobacco and Primary Medical Services (Scotland) Bill 1 
Part 1—Tobacco products etc. 
Chapter 1—Display and sale of tobacco products 
 

ACCOMPANYING DOCUMENTS 
Explanatory Notes, together with other accompanying documents, are printed separately as 

SP Bill 22-EN.  A Policy Memorandum is printed separately as SP Bill 22-PM. 
 
 
 
 
 

Tobacco and Primary Medical Services 
(Scotland) Bill 

[AS INTRODUCED] 
 
 
 
 
An Act of the Scottish Parliament to make provision about the retailing of tobacco products, 
including provision prohibiting the display of tobacco products and establishing a register of 
tobacco retailers; to amend the criteria for eligibility to provide primary medical services under 
the National Health Service (Scotland) Act 1978; and for connected purposes. 
 
 

PART 1 5 

10 

15 

20 

TOBACCO PRODUCTS ETC. 

CHAPTER 1 

DISPLAY AND SALE OF TOBACCO PRODUCTS 

Display of tobacco products etc. 

1 Prohibition of tobacco displays etc. 

(1) A person who in the course of business displays or causes to be displayed tobacco 
products or smoking related products in a place where tobacco products are offered for 
sale commits an offence. 

(2) A person does not commit an offence under subsection (1) if the display— 

(a) is in or fixed to the outside of the premises of a specialist tobacconist, 

(b) does not include cigarettes or hand-rolling tobacco, and 

(c) complies with any prescribed requirements. 

(3) A person does not commit an offence under subsection (1) if— 

(a) the tobacco products or smoking related products are displayed in the course of a 
business involving the sale of tobacco products only to persons who carry on a 
tobacco business (or their employees), and 

(b) the display complies with any prescribed requirements. 

SP Bill 22 Session 3 (2009) 
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Chapter 1—Display and sale of tobacco products 
 

(4) The Scottish Ministers may provide in regulations that no offence is committed under 
subsection (1) in relation to a display of tobacco products or smoking related products 
which complies with requirements specified in the regulations. 

(5) A person guilty of an offence under subsection (1) is liable on summary conviction to a 
fine not exceeding level 4 on the standard scale. 5 

10 
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35 

(6) For the purposes of subsection (1), a website is not a place. 

(7) In subsection (2), “specialist tobacconist” has the meaning given by section 6(2) of the 
Tobacco Advertising and Promotion Act 2002 (c.36). 

 
2 Displays which are also advertisements 

The Scottish Ministers may by regulations provide that a display of tobacco products or 
smoking related products which also amounts to an advertisement is to be treated for the 
purposes of offences under this Act and the Tobacco Advertising and Promotion Act 
2002— 

(a) as an advertisement and not as a display, or 

(b) as a display and not as an advertisement.  

 
3 Regulation of display of prices 

(1) The Scottish Ministers may by regulations impose requirements in relation to the display 
in the course of business of prices of tobacco products or smoking related products in a 
place where tobacco products are offered for sale.  

(2) For the purposes of subsection (1), a website is not a place but the regulations may 
otherwise provide for the meaning of “place” in that subsection. 

(3) A person who displays or causes to be displayed prices of tobacco products or smoking 
related products in breach of a prohibition or requirement contained in the regulations 
commits an offence. 

(4) A person guilty of an offence under subsection (3) is liable on summary conviction to a 
fine not exceeding level 4 on the standard scale. 

(5) The regulations may provide that a display of prices which also amounts to an 
advertisement is to be treated for the purposes of offences under this Act and the 
Tobacco Advertising and Promotion Act 2002— 

(a) as an advertisement and not as a display of prices, or 

(b) as a display of prices and not as an advertisement. 

 
Sale of tobacco products etc. 

4 Sale of tobacco products to persons under 18 

(1) A person who sells a tobacco product or cigarette papers to a person under the age of 18 
commits an offence. 

(2) It is a defence to a charge in proceedings against a person (“the accused”) under 
subsection (1) that— 

(a) the accused believed the person under the age of 18 (“the customer”) to be aged 
18 or over, and 
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Chapter 1—Display and sale of tobacco products 
 

(b) either— 

(i) the accused had taken reasonable steps to establish the customer's age, or 

(ii) no reasonable person could have suspected from the customer's appearance 
that the customer was under the age of 18. 

(3) For the purposes of subsection (2)(b)(i), the accused is to be treated as having taken 
reasonable steps to establish the customer’s age if and only if— 

5 

10 

15 

20 

25 

30 

35 

(a) the accused was shown any of the documents mentioned in subsection (4), and 

(b) that document would have convinced a reasonable person as to the customer’s 
age. 

(4) The documents referred to in subsection (3)(a) are any document bearing to be— 

(a) a passport, 

(b) a European Union photocard driving licence, or 

(c) such other document, or a document of such description, as may be prescribed. 

(5) A person guilty of an offence under subsection (1) is liable on summary conviction to a 
fine not exceeding level 4 on the standard scale. 

 
5 Display of warning statements 

(1) A person who carries on a tobacco business must display a notice in accordance with 
subsection (2) in any premises where that business is carried on. 

(2) The notice must— 

(a) contain the following statement— 

“It is illegal to sell tobacco products to anyone under the age of 18”, and 

(b) be displayed in a prominent position in the premises where the statement is readily 
visible to persons at the point of sale of the tobacco products. 

(3) A person who fails, without reasonable excuse, to comply with subsection (1) commits 
an offence. 

(4) A person guilty of an offence under subsection (3) is liable on summary conviction to a 
fine not exceeding level 3 on the standard scale. 

(5) The Scottish Ministers may prescribe the dimensions of the notice to be displayed in 
accordance with this section and the size of the statement to be displayed on it.  

 
6 Prohibition of vending machines for the sale of tobacco products 

(1) A person who has the management or control of premises on which a vending machine 
is available for use commits an offence. 

(2) A person guilty of an offence under subsection (1) is liable on summary conviction to a 
fine not exceeding level 4 on the standard scale. 

(3) In this section, “vending machine” means an automatic machine for the sale of tobacco 
products (regardless of whether the machine also sells other products). 
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CHAPTER 2 

REGISTER OF TOBACCO RETAILERS 

Establishment 

7 Register of tobacco retailers 

(1) The Scottish Ministers must keep a register of persons carrying on a tobacco business 
(referred to in this Part as “the Register”). 

5 
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(2) In this Part, “registered” means entered in the Register, and “unregistered” is to be 
construed accordingly. 

 
Registration 

8 Application for registration and addition of premises etc. 

(1) A person may apply to the Scottish Ministers— 

(a) to be registered, or 

(b) to add further premises to the person’s entry in the Register. 

(2) The application must— 

(a) state the name and address of the applicant, 

(b) where it is an application under subsection (1)(a), state the addresses of all 
premises at which the applicant proposes to carry on a tobacco business, 

(c) where it is an application under subsection (1)(b), state the address of the further 
premises at which the applicant proposes to carry on a tobacco business, 

(d) contain such other information as is prescribed, and  

(e) be made in such form and manner as is determined by the Scottish Ministers. 

(3) The Scottish Ministers must grant the application unless— 

(a) it does not comply with the requirements in subsection (2), or 

(b) at the time the application is made, the applicant is banned, under a tobacco 
retailing banning order, from carrying on a tobacco business at any premises 
specified in the application. 

(4) On granting an application under subsection (1)(a), the Scottish Ministers must enter the 
following information in the Register— 

(a) the name and address of the applicant, 

(b) the addresses of the premises at which the applicant proposes to carry on a 
tobacco business, and 

(c) any other information which the Scottish Ministers consider appropriate. 

(5) On granting an application under subsection (1)(b), the Scottish Ministers must amend 
the applicant’s entry in the Register so as to include the address of the further premises 
at which the applicant proposes to carry on a tobacco business. 
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9 Certificates of registration 

On granting an application under section 8(3) the Scottish Ministers must issue to the 
applicant a certificate of registration in respect of each premises stated in the 
application. 

 
Changes to register 5 
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10 Duty to notify certain changes 

(1) A registered person must give the Scottish Ministers notice of— 

(a) a change in the person’s name or address, 

(b) the fact that the person is no longer carrying on a tobacco business at an address 
noted in the person’s entry in the Register. 

(2) A notice under subsection (1) must be given within 3 months of the date of the change 
to which it relates. 

 
11 Changes to and removal from Register 

(1) The Scottish Ministers may correct the Register (following notification under section 10 
or otherwise) as they consider appropriate. 

(2) Where a tobacco retailing banning order is made against a registered person, the Scottish 
Ministers must amend the person’s entry in the Register so as to remove references to 
the premises specified in the order. 

(3) The Scottish Ministers may remove a person’s entry from the Register if— 

(a) as a result of a correction or amendment under subsection (1) or (2), there are no 
premises noted in the person’s entry in the Register, or 

(b) they are not satisfied that the person is carrying on a tobacco business. 

(4) Where the Scottish Ministers correct, amend or remove a person’s entry in the Register 
under this section, they must notify the person of the correction, amendment or, as the 
case may be, removal. 

(5) The Scottish Ministers must reinstate a person’s entry in the register if— 

(a) the entry was removed under subsection (3)(b), and 

(b) the person notifies them no later than 28 days after notice of the removal is given 
under subsection (4) that the person is still carrying on a tobacco business. 

(6) A notice under subsection (4) may be given— 

(a) by delivering it to the person, 

(b) by leaving it at the person’s usual or last known address, 

(c) by sending it by post to the person at that address. 

 
Tobacco retailing banning orders 

12 Tobacco retailing banning orders 

(1) A council may apply to the sheriff for an order banning a person from carrying on a 
tobacco business from premises within the council’s area. 
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Chapter 2—Register of tobacco retailers 
 

(2) An application under subsection (1) must specify the premises from which the person is 
to be banned from carrying on a tobacco business. 

(3) The sheriff may make an order banning the person from carrying on a tobacco business 
at the premises specified in the order if satisfied, on the balance of probabilities, that— 

(a) within the period of 2 years ending on the date the application was made, the 
person has been the subject of 3 or more relevant enforcement actions in respect 
of each premises specified in the order, and 
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(b) the making of the order is necessary to prevent the commission of further offences 
under Chapter 1 or 2. 

(4)  A person is the subject of a relevant enforcement action if the person is— 

(a) issued with a fixed penalty notice (which is not subsequently withdrawn), or 

(b) convicted of an offence under Chapter 1 or 2. 

(5) An order made under this section has effect for the period (not exceeding 12 months) 
specified in the order beginning with the day the order is granted. 

(6) A person against whom an order is made under this section may appeal to the sheriff 
principal, whose decision is final. 

(7) An appeal under subsection (6) must be made within 21 days of the order being granted. 

(8) The sheriff principal may determine the appeal by— 

(a) granting the appeal and quashing the order, 

(b) substituting for the period specified in the order under subsection (5) such shorter 
period of effect as the sheriff principal considers appropriate, or 

(c) refusing the appeal. 

(9) On making an order under subsection (3), or determining an appeal under subsection 
(8), the sheriff or, as the case may be, sheriff principal must notify the Scottish 
Ministers. 

(10) In this Part, an order made under this section is referred to as a “tobacco retailing 
banning order”. 

 
Offences 

13 Offences relating to the Register 

(1) An unregistered person who carries on a tobacco business commits an offence. 

(2) A registered person who carries on a tobacco business at premises other than those noted 
in the person’s entry in the Register commits an offence. 

(3) A person who fails, without reasonable excuse, to comply with section 10(1) (duty to 
notify certain changes) commits an offence. 

(4) A person guilty of an offence under— 

(a) subsection (1) or (2), is liable on summary conviction to— 

(i) a fine not exceeding £20,000, 

(ii) imprisonment for a term not exceeding 6 months, or 

8
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(iii) both, 

(b) subsection (3) is liable on summary conviction to a fine not exceeding level 2 on 
the standard scale. 

 
Register of tobacco retailers: miscellaneous and supplementary 

14 Public inspection of Register 5 
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(1) On the basis of information contained in the Register, the Scottish Ministers must make 
available for public inspection a list of premises at which tobacco businesses are carried 
on or proposed to be carried on. 

(2) The list must be made available free of charge at all reasonable times. 

 
15 Council access to Register 

(1) The Scottish Ministers must make available to councils the information contained in the 
Register. 

(2) Information disclosed under subsection (1) may by used by councils only for the 
purpose of enabling or assisting them to perform their functions under this Part. 

 
16 Delegation of functions relating to Register 

(1) The Scottish Ministers may, to such extent and subject to such conditions as they think 
appropriate, delegate any of their functions under this Chapter (other than excepted 
functions) to such person as they may determine. 

(2) An excepted function is a function relating to— 

(a) the making of regulations, or 

(b) the determination under section 8(2)(e) of the form and manner of an application. 

(3)  A delegation under subsection (1) may be varied or revoked at any time. 

 
17 Vehicles, vessels and moveable structures 

The Scottish Ministers may by regulations provide for this Chapter to apply in relation 
to vessels, vehicles and other moveable structures subject to such modifications as they 
consider necessary or expedient.  

 
CHAPTER 3 

ENFORCEMENT AND FIXED PENALTIES 

Enforcement 

18 Enforcement 

(1) It is the duty of a council to enforce within its area the provisions of Chapters 1 and 2 
and regulations made under them. 

(2) The Scottish Ministers may direct, in relation to a particular case or cases of a particular 
description, that any duty imposed on a council by subsection (1) is to be discharged by 
the Scottish Ministers and not by the council. 

9
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(3) Where a direction has effect under subsection (2), sections 20 to 24 apply, in relation to 
the particular case, or cases of the description, specified in the direction— 

(a) as if references to a council officer were references to a person acting on behalf of 
the Scottish Ministers, and 

(b) with references to a person’s area being read in accordance with any 
modifications specified in the direction. 
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19 Programmes of enforcement 

(1) A council must— 

(a) consider, at least once in every period of 12 months, the extent to which it is 
appropriate for it to carry out in its area a programme of enforcement action 
relating to Chapters 1 and 2, and 

(b) carry out in its area any programme which it considers appropriate under 
paragraph (a). 

(2) For the purposes of subsection (1), a programme of enforcement action is a programme 
involving one or both of the following— 

(a) the investigation of complaints in respect of alleged offences under Chapter 1 or 
2, 

(b) the taking of other measures intended to reduce the incidence of offences under 
those Chapters. 

 
Fixed penalties 

20 Fixed penalties 

(1) An enforcement officer may give a person a fixed penalty notice if the officer has reason 
to believe that the person has committed an offence under Chapter 1 or 2. 

(2) An enforcement officer is— 

(a) a council officer for the area in which the offence is believed to have been 
committed, or 

(b) a constable. 

(3) Schedule 1 makes further provision about fixed penalties. 

 
Powers of entry etc. 

21 Powers of entry etc. 

(1) For the purpose of carrying out a council’s functions under this Part, a council officer is 
entitled to— 

(a) enter any premises (other than premises used only as a private dwelling house), 

(b) inspect and examine the premises, 

(c) require the production of any book, document, data, record (in whatever form it is 
held) or product and inspect it, and take copies of or extracts from it, 
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(d) take possession of any book, document, data, record (in whatever form it is held) 
or product which is on the premises and retain it for as long as the officer 
considers necessary, 

(e) require any person to give the officer such information, or afford the officer such 
facilities and assistance, as the officer considers necessary. 5 

10 
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35 

40 

(2) A person is not required by subsection (1) to answer any question or produce any 
document which the person would be entitled to refuse to answer or produce in 
proceedings in a court in Scotland. 

 
22 Warrants for entry 

(1) A sheriff may by warrant authorise a council officer to enter (if necessary using 
reasonable force) any premises (other than premises used only as a private dwelling 
house) for the purpose of carrying out a council’s functions under this Part. 

(2) A warrant may be granted under subsection (1) only if the sheriff is satisfied by 
evidence on oath— 

(a) that there are reasonable grounds for entering the premises in question, and 

(b) that— 

(i) entry to the premises has been or is likely to be refused and that notice of 
intention to apply for a warrant under this section has been given to the 
occupier,  

(ii) a request for entry, or the giving of such notice, would defeat the object of 
the entry, 

(iii) the premises are unoccupied, or 

(iv) the occupier is temporarily absent and it might defeat the object of the entry 
to await the occupier’s return. 

(3) A warrant granted under this section continues in force until the end of the period of one 
month beginning with the date on which it is granted. 

 
23 Powers of entry and warrants for entry: supplementary 

(1) A council officer entering any premises under section 21 or in accordance with a 
warrant granted under section 22 may take on to the premises such other persons and 
such equipment as the officer considers necessary. 

(2) A right to enter any premises conferred by section 21 may be exercised only at a 
reasonable time. 

(3) A council officer exercising a right conferred by section 21 must, if required to do so, 
produce written evidence of the officer’s authorisation to exercise that right. 

(4) On leaving any premises which a council officer is authorised to enter by a warrant 
granted under section 22, the officer must, if the premises are unoccupied or the 
occupier is temporarily absent, leave the premises as effectively secured against 
trespassers as the officer found them. 

(5) A council officer who takes possession of any item under section 21(1)(d)  must leave a 
statement on the premises from which the item was removed— 

11
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(a) giving particulars of what has been taken, and 

(b) stating that the officer has taken possession of it. 

 
24 Obstruction, etc. of council officers 

(1) A person who— 

(a) intentionally obstructs a council officer who is acting in the proper exercise of the 
officer’s functions under this Part, or 

5 
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(b) without reasonable cause fails to comply with any requirement made by such an 
officer who is so acting, 

commits an offence. 

(2) A person who, in giving any information which is properly required by a council officer, 
makes a statement which is false in a material particular commits an offence. 

(3) A person does not commit an offence under subsection (2) if— 

(a) the person did not know the material particular was false, and 

(b) the person had reasonable grounds to believe that it was true. 

(4) A person guilty of an offence under subsection (1) or (2) is liable on summary 
conviction to a fine not exceeding level 3 on the standard scale. 

 
CHAPTER 4 

MISCELLANEOUS AND SUPPLEMENTARY 

25 Presumption as to contents of container 

(1) This section applies for the purpose of any trial in proceedings for an alleged offence 
under section 1 or 4. 

(2) Any substance displayed or sold in a container (whether sealed or not) is presumed to 
conform to the description of the substance on the container. 

(3) At the trial, any party to the proceedings may rebut the presumption mentioned in 
subsection (2) by proving that, at the time of its display or sale, the substance in the 
container did not match the description on the container. 

(4) However, a party may lead evidence for the purpose of rebutting the presumption only if 
the party has, not less than 7 days before the date of the trial, given notice of the 
intention to do so to the other parties. 

 
26 Offences by bodies corporate etc.  

(1) Where— 

(a) an offence under this Act has been committed by— 

(i) a body corporate, 

(ii) a Scottish partnership, or 

(iii) an unincorporated association other than a Scottish partnership, and 
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(b) it is proved that the offence was committed with the consent or connivance of, or 
was attributable to any neglect on the part of— 

(i) a relevant individual, or 

(ii) an individual purporting to act in the capacity of a relevant individual, 

that individual (as well as the body corporate, partnership or, as the case may be, 
unincorporated association) commits the offence and is liable to be proceeded against 
and punished accordingly. 

5 

10 

15 

20 

25 

30 

35 

(2) In subsection (1), “relevant individual” means— 

(a) in relation to a body corporate (other than a limited liability partnership)— 

(i) a director, manager, secretary or other similar officer of the body, 

(ii) where the affairs of the body are managed by its members, a member, 

(b) in relation to a limited liability partnership, a member, 

(c) in relation to a Scottish partnership, a partner, and 

(d) in relation to an unincorporated association other than a Scottish partnership, a 
person who is concerned in the management or control of the association. 

 
27 Interpretation of Part 1 

(1) In this Part— 

“area”— 

(a) in relation to a council, means the local government area for which the 
council is constituted, 

(b) in relation to a council officer, means the area of the council which 
authorised the officer, 

“council” means a council constituted under section 2 of the Local Government 
etc. (Scotland) Act 1994 (c.39), 

“council officer” means a duly authorised officer of a council, 

“fixed penalty notice” is to be construed in accordance with section 20 and 
schedule 1, 

“premises” includes any place and any vehicle, vessel, or moveable structure, 

“prescribed” means prescribed in regulations made by the Scottish Ministers (and 
“prescribe” is to be construed accordingly), 

“registered” and “unregistered” have the meaning given in section 7(1) 

“tobacco business” means a business involving the sale of tobacco products by 
retail, 

“tobacco product” means a product consisting wholly or partly of tobacco and 
intended to be smoked, sniffed, sucked or chewed, 

“tobacco retailing banning order” has the meaning given in section 12(10), 

(2) For the purposes of this Part, the following are smoking related products— 

cigarette papers 

13
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cigarette tubes 

cigarette filters 

apparatus for making cigarettes 

cigarette holders 

pipes for smoking tobacco products. 5 
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(3) The Scottish Ministers may by order modify the list in subsection (2) as they consider 
appropriate. 

 
28 Crown application 

(1) This Part binds the Crown. 

(2) No contravention by the Crown of any provision made by or under this Part makes the 
Crown criminally liable. 

(3) But the Court of Session may, on the application of the council in whose area the 
contravention is alleged to have taken place, declare unlawful any act or omission of the 
Crown which constitutes such a contravention. 

(4) Despite subsection (3), any provision made by or under this Part applies to persons in 
the public service of the Crown as it applies to other persons. 

 

PART 2 

PRIMARY MEDICAL SERVICES 

29 Contractual arrangements for the provision of primary medical services 

In section 2C of the National Health Service (Scotland) Act 1978 (c.29) (referred to in 
this Part as “the 1978 Act”)— 

(a) in subsection (2), omit the words from “(and” to “person)”, 

(b) after subsection (2), insert— 

“(2A) But any contractual arrangement which a Health Board makes in pursuance of 
subsection (2) (other than an NHS contract) must be an agreement under 
section 17C, a general medical services contract or a contract which meets the 
requirement in subsection (2B). 

(2B) The requirement is that, were the contract an agreement under section 17C, the 
parties to the contract (other than the Board) would be persons with whom the 
Board could enter into such an agreement by virtue of section 17CA.”. 

 
30 Section 17C arrangements: persons with whom agreements can be made 

After section 17C of the 1978 Act, insert— 

“17CA Primary medical services: persons with whom agreements can be made 

(1) A Health Board may, subject to such conditions as may be prescribed, make an 
agreement under section 17C under which primary medical services are 
provided with— 

(a) a medical practitioner, 
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(b) a health care professional (other than a medical practitioner), 

(c) a qualifying partnership, 

(d) a qualifying limited liability partnership, 

(e) a qualifying company, or 

(f) two or more of the persons mentioned in paragraphs (a) to (e). 5 
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15 
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35 

40 

(2) For the purposes of subsection (1)— 

(a) a qualifying partnership is a partnership that satisfies both of the 
following conditions— 

(i) at least one partner is a medical practitioner or other health care 
professional, 

(ii) all other partners are individuals, 

(b) a qualifying limited liability partnership is a limited liability partnership 
that satisfies both of the following conditions— 

(i) at least one member is a medical practitioner or other health care 
professional, 

(ii) all other members are individuals, 

(c) a qualifying company is a company which satisfies both of the following 
conditions— 

(i) at least one share in the company is legally and beneficially owned 
by a medical practitioner or other health care professional, 

(ii) any share which is not so owned is legally and beneficially owned 
by an individual. 

(3) A Health Board may only make such an agreement if the Board is satisfied that 
all the other parties to the agreement (“the contractors”) have sufficient 
involvement in patient care. 

(4) A contractor has sufficient involvement in patient care if— 

(a) where the contractor is a medical practitioner or a health care 
professional,  the contractor, or 

(b) where the contractor is a partnership, limited liability partnership or a 
company, each partner, member or, as the case may be, shareholder of 
the contractor, 

 regularly performs, or is engaged in the day to day provision of, primary 
medical services in accordance with section 17C arrangements, a general 
medical services contract or any other arrangement made in pursuance of 
section 2C(2) (or will so perform or be so engaged by virtue of the agreement 
in question). 

 (5) Regulations may— 

(a) make provision as to what constitutes the regular performance of, or 
being engaged in the day to day provision of, primary medical services 
for the purposes of subsection (4), 

15
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(b) provide that references in subsection (4) to a person who is performing 

or is engaged in the provision of services include a person who has 
performed or been engaged in providing the services within such period 
as may be prescribed. 

(6) Regulations under subsection (5)(a) may, in particular, provide that a period of 
time in which a person is not peforming or is not engaged in the provision of 
primary medical services is, in prescribed circumstances, to be disregarded for 
the purposes of determining whether the person regularly performs or is 
engaged in the day to day provision of those services. 
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(7) In relation to an agreement under section 17C under which primary medical 
services are provided which is entered into with a partnership, regulations may 
make provision as to the effect on the agreement of a change in membership of 
the partnership. 

(8) In this section, “health care professional” means a member of a profession 
which is regulated by a body mentioned (at the time the agreement in question 
is made) in section 25(3) of the National Health Service Reform and Health 
Care Professions Act 2002 (c.17).”. 

 
31 Eligibility to be contractor under general medical services contract 

For section 17L of the 1978 Act substitute— 

“17L Eligibility to be contractor under general medical services contract 

(1) A Health Board may, subject to such conditions as may be prescribed, enter 
into a general medical services contract with— 

(a) a medical practitioner, 

(b) a qualifying partnership,  

(c) a qualifying limited liability partnership, or 

(d) a qualifying company. 

(2) For the purposes of subsection (1)— 

(a) a qualifying partnership is a partnership that satisfies both of the 
following conditions— 

(i) at least one partner is a medical practitioner, 

(ii) all other partners are individuals, 

(b) a qualifying limited liability partnership is a limited liability partnership 
that satisfies both of the following conditions— 

(i) at least one member is a medical practitioner, 

(ii) all other members are individuals, 

(c) a qualifying company is a company which satisfies both of the following 
conditions— 

(i) at least one share in the company is legally and beneficially owned 
by a medical practitioner, 

(ii) any share which is not so owned is legally and beneficially owned 
by an individual. 

16
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(3) A Health Board may only enter into a general medical services contract if the 
Board is satisfied that the contractor has sufficient involvement in patient care. 

(4) The contractor has sufficient involvement in patient care if— 

(a) where the contractor is a medical practitioner, the contractor, or 

(b) where the contractor is a partnership, limited liability partnership or a 
company, each partner, member or, as the case may be, shareholder of 
the contractor, 
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 regularly performs, or is engaged in the day to day provision of, primary 
medical services in accordance with a general medical services contract,  
section 17C arrangements or any other arrangement made in pursuance of 
section 2C(2) (or will so perform or be so engaged by virtue of the contract in 
question). 

(5) Regulations may— 

(a) make provision as to what constitutes the regular performance of, or 
being engaged in the day to day provision of, primary medical services 
for the purposes of subsection (4), 

(b) provide that references in subsection (4) to a person who is performing 
or is engaged in the provision of services include a person who has 
performed or been engaged in providing the services within such period 
as may be prescribed. 

(6) Regulations under subsection (5)(a) may, in particular, provide that a period of 
time in which a person is not peforming or is not engaged in the provision of 
primary medical services is, in prescribed circumstances, to be disregarded for 
the purposes of determining whether the person regularly performs or is 
engaged in the day to day provision of those services. 

(7) In relation to a general medical services contract under which primary medical 
services are provided which is entered into with a partnership, regulations may 
make provision as to the effect on the contract of a change in membership of 
the partnership.”. 

 

PART 3 

GENERAL PROVISION 

32 Orders and regulations 

(1) Any power of the Scottish Ministers under this Act to make an order or regulations is 
exercisable by statutory instrument. 

(2) Any such power includes a power to make— 

(a) such incidental, consequential, transitional, transitory or saving provision as the 
Scottish Ministers consider appropriate, 

(b) different provision for different purposes. 

(3) Unless subsection (4) makes contrary provision, a statutory instrument containing an 
order (other than an order made under section 35) or regulations made under this Act is 
subject to annulment in pursuance of a resolution of the Scottish Parliament. 
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(4) An order or regulations must not be made under any of the following provisions unless a 

draft of the statutory instrument containing the order or, as the case may be, the 
regulations has been laid before, and approved by a resolution of, the Scottish 
Parliament— 

section 27(3)  5 

10 

15 

20 

section 34 (but only if the order contains provisions which add to, replace or omit 
any part of the text of an Act) 

paragraphs 10 and 11(1)(b) of schedule 1. 

 
33 Minor and consequential modifications 

Schedule 2 has effect. 

 
34 Ancillary provision 

(1) The Scottish Ministers may by order make— 

(a) such incidental or consequential provision, or 

(b) such transitional, transitory or saving provision, 

as they consider appropriate for the purposes of, or in connection with, or for the 
purposes of giving full effect to, any provisions of this Act. 

(2) An order under subsection (1) may modify any enactment, instrument or document. 

 
35 Short title and commencement  

(1) This Act may be cited as the Tobacco and Primary Medical Services (Scotland) Act 
2009. 

(2) This Part comes into force on Royal Assent. 

(3) The remaining provisions of this Act come into force on such day as the Scottish 
Ministers may by order appoint. 
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SCHEDULE 1 
(introduced by section 20) 

FIXED PENALTIES 

Preliminary 

1 In this schedule, unless the context requires otherwise— 5 
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35 

“notice” means a fixed penalty notice given under section 20(1), 

“the council” means the council in whose area the offence was alleged to have 
been committed, 

“the offence” means the offence to which the notice relates. 

 
Content of fixed penalty notice 

2 (1) A notice must give reasonable particulars of the circumstances alleged to constitute the 
offence. 

(2)  A notice must also contain the following information— 

(a) the amount of the fixed penalty, 

(b) the payment deadline, 

(c) the discounted amount and the discounted payment deadline, 

(d) the name of the council (or the person acting on the council’s behalf) to which 
payment should be made, 

(e) the address at which payment should be made, 

(f) the method by which payment should be made. 

(3) A notice must state the following— 

(a) any liability to conviction of the offence is discharged if the person makes 
payment of— 

(i) the fixed penalty before the payment deadline, or 

(ii) the discounted amount before the discounted payment deadline, 

(b) the payment of a fixed penalty is not a conviction nor may it be recorded as such, 

(c) no proceedings may be commenced against the person in respect of the offence 
unless the payment deadline has passed and the fixed penalty has not been paid. 

 
Period in which notice can be given 

3 A notice may not be given after such time relating to the offence as may be prescribed.  

 
Amount of penalty 

4 The— 

(a) amount of the fixed penalty, and 

(b) discounted amount, 

are such amounts as may be prescribed. 
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Deadlines for payment 

5 (1) The payment deadline is the first working day at least 28 days after the day on which the 
notice is given. 

(2) But the council may extend the payment deadline in any particular case after the notice 
is given if it considers it appropriate to do so. 5 
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(3) On extending the payment deadline under sub-paragraph (2), the council must notify the 
recipient of the fixed penalty notice. 

(4) The discounted payment deadline is the first working day at least 14 days after the day 
on which notice is given. 

 
Method of payment 

6 The fixed penalty (and the discounted payment amount) is payable— 

(a) to the council or the person acting on its behalf specified in the notice, 

(b) at the address specified in the notice, 

(c) by the method specified in the notice. 

 
Restriction on proceedings and effect of payment 

7 (1) The earliest date that proceedings for the offence may be commenced is the day after the 
payment deadline. 

(2) But no such proceedings may be commenced against a person (or continued if they have 
already been commenced) if— 

(a) the person makes payment of the discounted amount on or before the discounted 
payment deadline, 

(b) the person makes payment of the fixed penalty on or before the payment deadline, 
or 

(c) the council accepts payment of the fixed penalty after the payment deadline. 

(3) In proceedings for the offence, a certificate which— 

(a) purports to be signed by or on behalf of a person having responsibility for the 
financial affairs of the council, and 

(b) states that payment of an amount specified in the certificate was or was not 
received by a date so specified, 

is sufficient evidence of the facts stated. 

 
Withdrawal of fixed penalty notice 

8 (1) A recipient of a notice may make representations to the council as to why the notice 
ought not to have been given. 

(2) If, having considered any representations made under sub-paragraph (1), the council 
considers that a fixed penalty notice ought not to have been given, it may give to the 
person a notice withdrawing the fixed penalty notice. 

(3) Where a notice under sub-paragraph (2) is given— 
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(a) the council must repay any amount which has been paid in pursuance of the fixed 
penalty notice, and 

(b) no proceedings are to be commenced or continued against the person for the 
offence. 

 
Effect of prosecution on fixed penalty notice 5 
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9 Where proceedings for an offence in respect of which a notice has been given are 
commenced, the notice is to be treated as withdrawn. 

 
General and supplemental 

10  The Scottish Ministers may make regulations about— 

(a) the application by councils of payments received under this schedule, 

(b) the keeping of accounts, and the preparation and publication of statements of 
account, in relation to payments received under this schedule.  

 
11 (1) The Scottish Ministers may prescribe— 

(a) the form of notices, 

(b) the circumstances in which notices may not be given, and 

(c) the method or methods by which fixed penalties may be paid.  

(2) The Scottish Ministers may by regulations modify sub-paragraphs (1) and (4) of 
paragraph 5 so as to substitute a different deadline for the deadline for the time being 
specified there. 

 

SCHEDULE 2 
(introduced by section 33) 

MINOR AND CONSEQUENTIAL MODIFICATIONS 

PART 1 

TOBACCO PRODUCTS ETC. 

Children and Young Persons (Scotland) Act 1937 (c.37) 

1 Section 18 of the Children and Young Persons (Scotland) Act 1937 is repealed. 

 
Children and Young Persons (Protection from Tobacco) Act 1991 (c.23) 

2 The Children and Young Persons (Protection from Tobacco) Act 1991 is amended as 
follows— 

(a) sections 2 and 4 are repealed, 

(b) in section 6— 

(i) in subsection (1)(a), for the word from “18” to “4” substitute “3”, 

(ii) in subsection  (2), for “provisions” substitute “provision”, 
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(iii) in subsection (2)(a), for “those provisions” substitute “that provision”, 

(iv) in subsection (2)(b), for “those provisions” substitute “that provision”, 

(v) subsection (2)(c) is repealed, 

(c) in section 8— 

(i) in subsection (3), the words “or 2” are repealed, 5 
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(ii) in subsection (4), the words “or 2” are repealed, 

(iii) in subsection (5), in the definition of “the relevant provision”, paragraph 
(b) is repealed. 

 
Tobacco Advertising and Promotion Act 2002 (c.36) 

3 In section 8 of the Tobacco Advertising and Promotion Act 2002 (c.36)— 

(a) in subsection (1), the words “in a place or” are repealed, 

(b) subsection (3) is repealed. 

 
Smoking, Health and Social Care (Scotland) Act 2005 (asp 13) 

4 Section 9 of the Smoking, Health and Social Care (Scotland) Act 2005 is repealed. 

 

PART 2 

PRIMARY MEDICAL SERVICES 

National Health Service (Scotland) Act 1978 (c.29) 

5 (1) Section 17D of the National Health Service (Scotland) Act 1978 is amended as 
follows— 

(a) in subsection (1), after “section 17C” insert “under which personal dental services 
are provided”, 

(b) in subsection (1)(b), for “in the case of an agreement under which primary 
medical services are provided” substitute “a company which is limited by shares 
all of which are legally and beneficially owned by persons falling within the 
following sub-paragraphs and paragraphs (c) to (d)”, 

(c) in subsection (1)(c)— 

(i) the words “in the case of an agreement under which personal dental 
services are provided” are repealed, and 

(ii) sub-paragraphs (i) and (ii) become paragraphs (c) and (ca) respectively of 
subsection (1), 

(d) in subsection (1)(d)— 

(i) after “section 17C employee,” insert “or”, 

(ii) the words “or (in the case of an agreement under which primary medical 
services are provided) an Article 15B employee” are repealed, 

(e) subsections (1A) and (1B) are repealed, 
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(f) in subsection (2), in the definition of “qualifying body”— 

(i) paragraph (a) and the words “and also” immediately following it are 
repealed, 

(ii) in paragraph (b), the words “in the case of an agreement under which 
person dental services are provided,” are repealed.   5 

10 

(2) In the section title of section 17D of that Act, for “Persons” substitute “Personal dental 
services: persons”. 

 
Primary Medical Services (Scotland) Act 2004 (asp 1) 

6 In section 2(3) of the Primary Medical Services (Scotland) Act 2004, paragraph (c) is 
repealed. 
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EXPLANATORY NOTES 

 
INTRODUCTION 

2. These Explanatory Notes have been prepared by the Scottish Government in order to 
assist the reader of the Bill and to help inform debate on it. They do not form part of the Bill and 
have not been endorsed by the Parliament.   

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 
section or schedule, does not seem to require any explanation or comment, none is given. 

THE BILL – OVERVIEW 

4. Part 1 of the Bill contains a number of new controls on sales, including a ban on the 
display of tobacco products and on the sale of tobacco products from vending machines, the 
establishment of a register of tobacco retailers and the introduction of tobacco retailing banning 
orders. In addition, it consolidates and updates some existing tobacco sales legislation (including 
provisions from the Children and Young Persons (Scotland) Act 1937, the Children and Young 
Persons (Protection from Tobacco) Act 1991, the Tobacco Advertising and Promotion Act 2002 
and the Smoking, Health and Social Care (Scotland) Act 2005).  

5. Part 1 creates the following offences: 

• an offence of displaying tobacco products and smoking related products in a place 
where tobacco products are offered for sale; 

• an offence of displaying prices of tobacco products or smoking related products 
where such display has been prohibited by regulations; 

• an offence of selling tobacco products to persons under 18; 

• an offence of selling tobacco products from vending machines; and 

• offences of carrying on a tobacco business whilst not on the register of tobacco 
retailers or carrying on such a business from unregistered premises. 

 
6. Part 1 also creates a new enforcement regime of fixed penalty notices for offences under 
that Part. 

7. Part 2 of the Bill amends the provisions of the National Health Service (Scotland) Act 
1978 (“the 1978 Act”) regarding the persons with whom Health Boards can contract for the 
provision of primary medical services.  

8. Part 3 of the Bill makes general provision in relation to the Scottish Ministers’ order and 
regulation making powers, gives the Scottish Ministers powers to make ancillary provision and 
provides as to commencement of the Bill.  
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PART 1 – TOBACCO PRODUCTS ETC. 

Section 1 – Prohibition of tobacco displays etc.  

9. Subsection (1) makes it an offence to display tobacco products and smoking related 
products in course of business. The display of smoking related products is only caught by the ban 
in a premise where tobacco products are also for sale. 

10. Smoking related products are defined in section 27(2) as: 

• cigarette papers 

• cigarette tubes 

• cigarette filters 

• apparatus for making cigarettes 

• cigarette holders 

• pipes for smoking tobacco products 

 
11. Ministers may amend this list by order (see section 27(3)). 

12. Subsection (2) exempts specialist tobacconists from the prohibition of tobacco displays in 
relation to all tobacco products other than cigarettes and hand-rolling tobacco provided the 
display complies with any requirements which may be prescribed. A specialist tobacconist is 
defined in the Tobacco Advertising and Promotion Act 2002 as “a shop selling tobacco products 
by retail (whether or not it also sells other things) more than half of whose sales on the premises 
in question derive from the sale of cigars, snuff, pipe tobaccos and smoking accessories”.  

13. Subsection (3) exempts wholesalers from the prohibition of tobacco displays but only 
when trading with persons engaged in a tobacco business.  The Scottish Ministers may prescribe 
further requirements in order for displays to meet this exemption. 

14. Under subsection (6) the offence does not apply to the display of tobacco products etc. on 
websites. However, section 8 of the Tobacco Advertising and Promotion Act 2002 (which 
provides for the regulation of the display of tobacco products and their prices) will still apply to 
websites by virtue of the amendments in paragraph 3 of schedule 2. 

Section 2 – Displays which are also advertisements 

15. Sometimes a display of tobacco products may also constitute an advertisement in terms of 
the Tobacco Advertising and Promotion Act 2002; equally an advertisement may be constructed 
using actual tobacco products and thus constitute a display of tobacco products under the Bill. 
This section allows the Scottish Ministers to make regulations providing for an advertisement to 
be considered only as a display and vice versa so that only one of the regulatory regimes applies. 
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Section 3 – Regulation of display of prices 

16. This section allows the Scottish Ministers to regulate the display of prices of tobacco 
products or smoking related products again only in places where tobacco products are offered for 
sale.  As with the ban on displays, website displays are excluded.  

17. Subsection (3) provides that it is an offence to contravene any regulations made under 
this section. 

Section 4 – Sale of tobacco products to persons under 18 

18. This section restates (with modifications as outlined in paragraph 19) the offence in 
section 18 of the Children and Young Persons (Scotland) Act 1937 of selling tobacco products to 
under 18s. 

19. A retailer will have a defence to the offence if he/she believed that the customer was over 
18 and was shown acceptable proof of identification. Acceptable proof of identification includes 
a passport or a driving licence. Ministers may also prescribe other documents (e.g. the Young 
Scot National Entitlement Card) as acceptable ID. 

Section 5 – Display of warning statements 

20. This section requires tobacco retailers to display a warning statement at all points of sale 
where tobacco products are sold. It is a restatement of the equivalent provision in section 4 of the 
Children and Young Persons (Protection from Tobacco) Act 1991. 

Section 6 – Prohibition of vending machines for the sale of tobacco products 

21. This section creates a new offence of having a “vending machine” available for use.  
Subsection (3) defines a “vending machine” as an automatic machine for the sale of tobacco 
products (regardless of whether the machine also sells other products). The person who commits 
the offence is the person who has the management or control of a premise on which the vending 
machine is available for use. 

Section 7 – Register of tobacco retailers 

22. This section establishes a national register of tobacco retailers in Scotland. Sections 8 to 
11 sets out how retailers can apply to be on the register and make changes to such entries in the 
register and outlines the circumstances under which the Scottish Ministers can remove tobacco 
retailers from the register. More detail on these provisions is outlined below.  

Section 8 – Application for a registration and addition of premises etc. 

23. This section allows retailers to apply to be on the register of tobacco retailers. The 
Scottish Ministers can only refuse an application if not all information required is provided, the 
application is not made in the correct form and manner or if the person has been banned by a 
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tobacco retailing banning order from selling tobacco from any of the premises he/she is seeking 
to register.  

24. The section also allows existing registrants to add further premises to their entry in the 
register. 

Section 10 – Duty to notify certain changes 

25. This section requires a registered business to inform the Scottish Ministers within three 
months of any changes in its name or address or if it ceases trading from particular premises 

Section 11 – Changes to and removal from Register 

26. This section includes a requirement on the Scottish Ministers to remove premises affected 
by a tobacco retailing banning order from the register of tobacco retailers. There is no automatic 
reinstatement of the person once the banning order has expired so an application would have to 
be made under section 8 if the retailer wanted to sell tobacco products from the premises again. 
This section also allows the Scottish Ministers to correct the register as considered appropriate. 
Ministers are required to notify a registered business of any changes to its entry.  

Section 12 – Tobacco retailing banning orders 

27. Under this section a court can by order ban a tobacco retailer from selling tobacco from 
specified premises if the retailer has received three or more enforcement actions relating to each 
of those premises.  Enforcement actions can either be in the form of a fixed penalty notice or a 
conviction for an offence under Chapters 1 or 2 of the Bill over the course of a 2 year period 
ending on the date of the application for the order.  The ban can be for a period up to 12 months.  
Section 12 also sets out the process by which a person can appeal an order made under this 
section. 

Section 13 – Offences relating to the Register 

28. This creates offences in relation to the register.  Subsection (4) sets out the different 
levels of penalty for the offences.  The highest penalty of a fine up to £20,000 and/or 6 months 
imprisonment applies to offences of carrying on a tobacco business without being registered and 
carrying on such a business at premises which are not registered. 

Section 14 – Public inspection of Register 

29. Under this section Scottish Minister must make available for public inspection a list of all 
premises on the register of tobacco retailers. The section also states that the Scottish Ministers 
must make this list available free of charge at all reasonable times.  
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Section 15 – Council access to Register 

30. This section allows the Scottish Ministers to share information contained in the register of 
tobacco retailers with councils for the purposes of their enforcement functions under Part 1 of the 
Bill.  

Section 16 – Delegation of functions relating to Register 

31. This section allows the Scottish Ministers to delegate any of their functions under 
Chapter 2, except powers to make regulations and the power to determine the content of the 
tobacco register application form and the manner by which persons can apply to be on the 
register.  

Section 17 – Vehicles, vessels and moveable structures 

32. This section allows the Scottish Ministers to make regulations in relation to Chapter 2 
(register of tobacco retailers) to make specific provision for vehicles, vessels and moveable 
structures.  

Section 18 – Enforcement 

33. By virtue of this section councils are the enforcement body in relation to Chapters 1 and 2 
of this Bill.  However subsection (2) allows the Scottish Ministers by direction to take over that 
enforcement duty either in relation to cases of a particular type or a particular case. 

Section 19 – Programmes of enforcement 

34. This section requires councils to consider whether to carry out a programme of 
enforcement at least once a year. This duty is similar to that provided for in section 6 of the 
Children and Young Persons (Protection from Tobacco Act) 1991. Amendments to the original 
provision have been made to take account of new offences created in Chapter 1 and 2 of this Bill.  

Section 20 – Fixed penalties 

35. Section 20 allows council officers and police constables to issue fixed penalty notices for 
all offences contained in Chapters 1 and 2 of this Bill.  Schedule 1 of the Bill makes further 
provision in relation to the fixed penalty regime. 

Section 21 – Powers of entry etc. 

36. This section sets out powers of entry which council officers may exercise to establish 
compliance with requirements set out in this Bill.  As well as entering non-residential premises, 
council officers may take possession of documents and records and require other people to 
provide them with information and assistance. 
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Section 22 – Warrants for entry 

37. This allows sheriffs to authorise council officers to enter premises, using reasonable force 
if necessary, in specific circumstances including when the officer has been refused entry or 
expects to be refused entry. As in section 21, entries are only for the purpose of carrying out the 
council’s enforcement functions.  

Section 23 – Powers of entry and warrants for entry: supplementary 

38. This section makes further provision about powers of entry etc. including providing that a 
council officer may take equipment and other people with him/her when entering premises. 
Subsection (2) states that premises should be entered only at a reasonable time. A reasonable 
time is a time which an average person would consider reasonable in view of all the 
circumstances. 

Section 24 – Obstruction, etc. of council officers 
 
39. This section makes obstructing a council officer or making false statements to such an 
officer an offence. There is a defence to the latter charge if the accused did not know that the 
information was false and had reasonable grounds to believe it was true.  

Section 25 – Presumption as to contents of container 

40. This section raises a presumption in prosecutions for displaying tobacco products (and 
smoking related products) or for selling tobacco to under-18s that the contents of a container 
conforms to the packaging.  The presumption can be rebutted by the accused or other party in a 
trial. 

Section 26 – Offences by bodies corporate etc. 

41. Where a body corporate, Scottish partnership or other unincorporated association 
commits an offence under this Bill, which is proved to have been committed with the consent or 
the connivance of a “relevant individual” or an individual acting as such, or because of neglect 
by the “relevant individual”, the individual, as well the relevant organisation, will be guilty of 
the offence.  

42. Subsection (2) defines a “relevant individual” in relation to a body corporate as a director, 
manager, secretary or other similar officer of the body, or a member (where the affairs of the 
body are managed by its members). In relation to a limited liability partnership, Scottish 
partnership and unincorporated association other than a Scottish partnership the “relevant 
individual” is a member, a partner and a person who is concerned in the management or control 
of the association respectively.  

Section 27 – Interpretation of Part 1 

43. This section defines certain terms used throughout Part 1 of this Bill. 
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Section 28 – Crown application 

44. Under this section the Crown is bound by provisions in Part 1 but cannot be found 
criminally liable for contravening any such provisions. Rather, the Court of Session may declare 
unlawful any act or omission of the Crown where it has been found to be in contravention of 
such provisions.  

PART 2 – PRIMARY MEDICAL SERVICES 

45. Part 2 of the Bill amends the 1978 Act as regards eligibility criteria for persons 
contracting or entering into arrangements with Health Boards to provide primary medical 
services by clarifying and amending the list of persons who are eligible and including a 
requirement that all the contracting parties must regularly perform, or be engaged in the day to 
day provision of, primary medical services.  This requirement will apply whether the provision 
of primary medical services is under a section 17C arrangement, a general medical services 
contract or another contractual arrangement.  The details of the new involvement criteria will be 
set out in regulations.  

Section 29 – Contractual arrangements for the provision of primary medical services 

46. Section 2C of the 1978 Act places an obligation on Health Boards to provide, or secure 
the provision of, primary medical services in respect of their area. At present, section 2C(2) 
provides that Health Boards may make such arrangements to secure the provision of primary 
medical services as they think fit, including making contractual arrangements with any person.  
Two specific forms of arrangement are provided for in the 1978 Act, namely an arrangement 
under section 17C of the 1978 Act and a general medical service contract under section 17J of 
the 1978 Act, but Health Boards are free to make other arrangements if they wish.  

47. Section 29 replaces the wide power of Health Boards under section 2C(2) of the 1978 Act 
to “make contractual arrangements with any person” with a more limited power to enter into 
agreements which are one of the following: a section 17C arrangement, a general medical 
services contract, or an agreement with parties who would be eligible to enter into a section 17C 
arrangement.  Otherwise, the powers of Health Boards to make arrangements for the provision of 
primary medical services are unchanged. 

Section 30 – Section 17C arrangements: persons with whom agreements can be made 

48. The categories of person with whom a Health Board can contract are limited in relation to 
section 17C arrangements and general medical services contracts to those listed in section 17D 
and 17L of the 1978 Act respectively.  Both sections include in the lists persons involved with 
the health service in Scotland, England and Wales or Northern Ireland, but the respective lists for 
section 17C arrangements and general medical services contracts are different.  

49. Section 30 amends the criteria for eligibility to provide primary medical services under a 
section 17C agreement by inserting a new section 17CA into the 1978 Act. Section 17CA(1) sets 
out that Health Boards may only make section 17C arrangements with medical practitioners, 
health care professionals and qualifying partnerships, limited liability partnerships or companies.  
Section 17CA(2) provides that a qualifying partnership or limited liability partnership is one 
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where all partners are individuals and at least one partner is a medical practitioner or health care 
professional.  A qualifying company is one where at least one share is legally and beneficially 
owned by a medical practitioner or health care professional, and all other shares are owned by 
individuals.  Section 17CA(3) provides that Health Boards may only enter into a section 17C 
arrangement if they are satisfied that the parties have a sufficient involvement in patient care. 

50. The involvement criteria in new section 17CA(4) requires that all the parties to the 
agreement regularly perform, or are engaged in the day to day provision of, primary medical 
services.  The details of what will be sufficient to meet this requirement will be set out in 
regulations (see section 17CA(5)), which will include details to cover periods of absence such as 
maternity leave (see section 17CA(6)). 

51. Section 17CA(7) provides that regulations may be made to determine the effect on the 
17C arrangement of a change in membership of the qualifying partnership.  

52. Section 17CA(8) defines who is a health care professional. This includes nurses. 

Section 31 – Eligibility to be contractor under general medical services contract 

53. Section 31 amends the criteria for eligibility to provide primary medical services under a 
general medical services contract by substituting a new section 17L of the 1978 Act.  Subsection 
(1) sets out that Health Boards may only enter into a general medical services contract with 
medical practitioners and qualifying partnerships, limited liability partnerships or companies. 
The definitions of a qualifying company, partnership and limited liability partnership in 
subsection (2) are the same as for section 17C arrangements, except for the exclusion of health 
care professional. That is, a qualifying partnership or limited liability partnership is one where all 
partners are individuals and at least one partner is a medical practitioner, and a qualifying 
company is one where at least one share is legally and beneficially owned by a medical 
practitioner, and all other owners of shares are individuals. The involvement requirement is that 
all parties regularly perform, or are engaged in the day to day provision of, primary medical 
services with the details to be set out in regulations (see subsections (3) to (6)).   

54. Subsection (7) provides that regulations may be made to determine the effect on the 
contract of a change in membership of the qualifying partnership.   

PART 3 – GENERAL PROVISION 

Section 32 – Orders and regulations 

55. This section provides that all regulations and orders under the Bill are to be made in the 
form of a statutory instrument. Orders under section 27(3) and section 34 (where the order 
amends primary legislation) and regulations under paragraphs 10(b) and 11(1) (b) of schedule 1 
are subject to affirmative procedure in the Parliament.  All other regulations and orders are 
subject to negative procedure. 
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Section 34 – Ancillary provision 

56. This section gives Ministers the power to make incidental, consequential, transitional and 
savings provision. 

SCHEDULE 1 – FIXED PENALTIES 

57. Schedule 1 makes further provision in relation to the fixed penalty notice regime in Part 1 
of this Bill. Paragraph 2 states that fixed penalty notices issued by virtue of Part 1 of this Bill 
will have to contain details such as the amount payable, deadline for payment, discounted 
amount for early repayment and reasonable particulars of the circumstances alleged to constitute 
an offence. 

58. Scottish Minsters may prescribe by virtue of paragraph 3 and 4 the period in which a 
notice can be given after the related offence and the levels of fixed penalty notices respectively. 

59. Paragraph 5 sets the payment deadline at 28 days after the day on which the notice is 
given and the discounted payment deadline at 14 days after the day on which the notice is given.  
The council can extend the payment deadline in any particular case where it considers it 
appropriate to do so.  Ministers can amend the deadlines more generally under paragraph 11(2).  

60. By virtue of paragraph 7, a person can be prosecuted if they have not paid the fixed 
penalty notice by the payment deadline. A council can however accept payment after the 
deadline.  

61. Under paragraph 8, a council can withdraw a fixed penalty notice.  

SCHEDULE 2 – MINOR AND CONSEQUENTIAL MODIFICATIONS 

62. Schedule 2 amends and repeals various enactments. Most of the provisions repealed are 
being replaced by similar provisions in the Bill.  

63. The provision repealed by paragraph 1 is replaced by section 4 of the Bill. 

64. Section 6 of the Children and Young Persons (Protection from Tobacco) Act 1991 has 
been modified to reflect the repeal of certain offences.   

65. The amendments in paragraph 3 limit section 8 of the Tobacco Advertising and 
Promotion Act 2002 to the regulation of the display of tobacco products on websites. Other 
displays are now banned by virtue of section 1 of the Bill. 

66. Paragraph 4 repeals section 9 of the Smoking, Health and Social Care (Scotland) Act 
2005 which contained a power to modify the age specified in section 18 of the Children and 
Young Persons (Scotland) Act 1937. Now that section 18 is being repealed by paragraph 1, the 
provision in the 2005 Act is not needed. 
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67. The amendments in paragraph 5 limit section 17D of the 1978 Act so that it relates only 
to agreements for personal dental services and not primary medical services. The lists of persons 
who can be parties to personal dental services agreements are unchanged.  

—————————— 
 

FINANCIAL MEMORANDUM 

 
INTRODUCTION 

68. This document relates to the Tobacco and Primary Medical Services (Scotland) Bill 
introduced in the Scottish Parliament on 25 February 2009.  It has been prepared by Nicola 
Sturgeon MSP, who is the member in charge of the Bill, to satisfy Rule 9.3.2 of the Parliament’s 
Standing Orders.  It does not form part of the Bill and has not been endorsed by the Parliament. 

PART 1 – TOBACCO PRODUCTS ETC. 

Costs on Scottish Government 

Display ban 

69. There will be total initial set up costs to give retailers information about the necessity to 
comply with the display ban. Marketing and advertising will take the form of information packs 
being sent to retailers and the creation of a new website. These advertising and marketing costs 
are estimated to be in the region of £350,000 and will be met from within existing public health 
programme budgets.   This estimate is based on the costs for marketing and advertising when the 
Scottish Government raised the age of purchase for tobacco products from 16 to 18 in October 
2007. 

Registration scheme 

70. There will be initial set up costs, which will include advertising and marketing to give 
retailers information about the necessity to comply with the scheme and the process to be 
undertaken. Marketing and advertising will take the form of information packs being sent to 
retailers and the creation of a new website. These are estimated to be in the region of £350,000 
and will be met from within existing public health programme budgets.  

71. There will be an initial cost attached to the creation of a database to hold national level 
information.  This is estimated to be around £7,500.  For the continuing administration and 
maintenance of a registration scheme and database it has been assumed that this would require 
the employment of a full time analyst and 0.5 FTE of an administrative assistant in the first year 
and 0.5 FTE of an administrative assistant in each year thereafter. The estimated cost of this 
would be around £44,000 in the first year and £10,000 each year thereafter. 

72. Therefore the cost associated with establishing and maintaining the registration scheme 
rounded to the nearest ten thousand is estimated to be around £400,000 in the first year with 
running costs of £10,000 every year thereafter. It is intended that the registration scheme will 
be rolled out in 2011.  
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Savings for courts service 

73. Under current legislation, retailers can be prosecuted for selling tobacco to people under 
the age of 18 with a maximum fine of £2,500. Over the last six financial years (2002/03 – 
2007/08) there were 147 charges reported to the Crown Office and Procurator Fiscal Service 
(COPFS) in relation to offences in terms of selling tobacco to people under the legal age. It 
should be noted that the following breakdown does not include charges where proceedings had 
not yet reached a conclusion, charges which were discontinued and charges upon which a 
decision had not yet been taken. 

• In 28 cases no proceedings were considered appropriate; 

• there were 23 convictions; 

• 58 cases were dealt with by non-court disposals, and  

• of those convicted, the average fine was £188. 

74. In 2007 there were 7 successful prosecutions for selling to persons under 16, 2 in sheriff 
summary and 5 in district courts.  Prosecutions in the sheriff court cost between approx £250 and 
£2,200 per case in court and prosecution costs alone, depending on the plea. Prosecution costs 
for district courts range from £80 to £400 (court costs are not available for district courts). These 
figures exclude the costs of preparation for cases in which the COPFS take no proceedings or 
those which result in a non-court disposal.   

75. The introduction of new sanctions, such as cautions, fixed penalty notices and banning 
orders will mean that only the most serious of offenders would be referred to Procurators Fiscal. 
Whilst the Bill introduces new offences in relation to the display and sale of tobacco, it is 
anticipated that there will be a reduction in the number of cases reported to Procurators Fiscal. 
Whilst there is scope for savings to COPFS these are considered marginal. 

Savings for NHS  

76. The purpose of the provisions in this Bill is to reduce the uptake of smoking in young 
people and therefore to reduce the prevalence of smokers in Scotland. Even relatively small 
changes in the smoking rate will yield significant health benefits both in terms of lives saved and 
reduced NHS costs. 

Total cost on Scottish Government 

77. The total cost of the Bill on the Scottish Government rounded to the nearest ten 
thousand is estimated to be around £750,000 and then £10,000 in each year after 
implementation of the registration scheme.  It is intended that the set up and year one costs 
associated with the registration scheme will fall in 2010/11 and 2011/12 (£400,000) and the set 
up costs associated with the display ban (£350,000) will be spread over the period 2011/12 to 
2013/14. The running costs of the registration scheme (£10,000 per annum) will fall in each year 
following 2011/12. 

78. The costs relating to marketing and advertising are subject to a fairly high degree of 
certainty as they are based on the recent campaign associated with raising the age of purchase of 
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tobacco products. Similarly, costs associated with creating and maintaining the database are 
unlikely to change significantly as staff costs are highly predictable.  

Cost on local authorities 

Display ban  

79. Trading Standards would have an essential role in advising businesses on how to comply 
with legislation. Trading Standards Services visit 10% of tobacco retailers for test purchasing 
purposes, a further 10% for business advice (under the enhanced enforcement programme 
already agreed) and an estimated further 10% for other Trading Standards duties. The Scottish 
Government has agreed to fund a national campaign to help Trading Standards Officers inform 
tobacco retailers of the implementation of this new legislation and avoid costs falling on local 
government. Nevertheless there would be an increase in demand for advice to businesses from 
trading standards in the run up to introduction would cause a reprioritisation of duties and 
resources. A longer lead-in time for implementation would ease any pressure. The Government 
does not intend to introduce this measure until 2011 for larger retailers and 2013 for small 
retailers.  

Registration scheme 

80. Again, Trading Standards would have an essential role in advising businesses on how to 
comply with legislation. The Scottish Government has agreed to fund a national campaign to 
help Trading Standards Officers inform tobacco retailers of the implementation of this new 
legislation. As is the case stated in paragraph 79, a longer lead-in time for implementation would 
ease any pressure. The Government therefore does not intend to introduce this measure until 
2011. 

Fixed penalties and banning orders 

81. Under current legislation tobacco retailers can be prosecuted for selling tobacco to under-
18s with a maximum fine of £2,500. Trading Standards Officers are responsible for reporting 
cases to the Procurator Fiscal, which in some cases can be complex and take anything up to 2 
days to complete. The main change the Bill will introduce is the creation of a new regime of 
fixed penalty notices for breaches of all offences in Part 1 of the Bill.  The introduction of these 
new fixed penalty notices and banning orders will mean that only the most serious of offenders 
would be referred to Procurators Fiscal. Where a local authority wishes to apply for a court order 
temporarily banning a retailer from selling tobacco there is likely to be similar costs to the local 
authority as reporting a case to the Procurator Fiscal. Whilst there are new offences being created 
by Part 1 of this Bill it is anticipated that fewer cases will be reported to the Procurator Fiscal. 
Whilst there is scope for savings these are considered marginal.  

82. Therefore we do not consider that the provisions of Part 1 will give rise to any 
administrative, compliance or other costs for local authorities.  
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Costs on business 

Display ban 

83. There would be a necessity for retailers to change the storage and possibly placement of 
cigarettes within their shops. To estimate the costs faced by retailers from having to refit their 
sales outlets, data was obtained from a number of sources.  Industry responses included those 
from Scottish Grocers Federation (SGF), the National Federation of Retailing Newsagents 
(NFRN) and the Scottish Retailers Consortium (SRC).  

84. It is estimated that there are approximately 11,000 tobacco outlets in Scotland.  

85. Costs to individual retailers will vary according to the size of the premises, the nature of 
the new sales unit (or alteration to the existing one) and the extent of the shop refitting.   

86. There will be a one-off cost to tobacco retailers for the implementation of the displays 
ban. Estimates range from a minimum of £1,200 for small retailers, £6,000 for medium-sized 
retailers and £17,500 for major supermarkets. These figures have been supplied by industry 
representatives based on the assumption that refitting would require under the counter units and 
have not been adjusted to account for more innovative, cost effective solutions for concealing 
displays. However Scottish Government is aware of other estimates, the Department of Health 
estimated that the cost of the display ban could be an average of £1,000 per shop. While quotes 
from suppliers in Canada have been as low as £550, some larger shops may choose more 
expensive options, increasing the average estimate. These capital costs do not include other costs 
such as the removal and disposal cost of existing gantry/display, although the Association of 
Convenience Stores confirms that tobacco gantries are replaced every 3-5 years currently and 
implementation plans will be such to allow tobacco retailers to refit as part of planned 
refurbishment therefore non-direct costs of a refit are not quantified.  

87. Therefore the total cost of introducing a display ban to businesses is estimated to be 
in the region of £1,200 for a small retailer, £6,000 for a medium-sized retailer and £17,500 
for a major supermarket. However, the Government does not intend to implement the display 
ban until 2011 for larger retailers and 2013 for smaller retailers in order to minimise the impact 
on business.   

Registration scheme 

88. Costs to the industry will be minimal and can be expected to merely involve the one-off 
labour cost needed to fill in a simple registration form.  

Banning orders 

89. Businesses will incur costs from banning orders only in the event that they fail to comply 
with tobacco sales law.  
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Fixed penalty notice scheme 

90. Businesses will incur costs from a fixed penalty notice scheme only in the event that they 
fail to comply with Part 1 of the Bill. The level at which fixed penalties will be set will be 
contained in subsequent regulations, which will be subject to public consultation.  

Ban on sale of tobacco from vending machines 

91. The Scottish Government is aware of only one company operating in Scotland that would 
be affected by the ban. This company has advised the Government that all staff employed in 
Scotland, totalling 14, would have to be made redundant. There would be a loss of commission 
to on-sales premises but this is considered to be relatively marginal. 

Total cost to business 

92. The total cost to business is estimated to be in the region of £1,200 for a small 
retailer, £6,000 for a medium-sized retailer and £17,500 for a major supermarket. However, 
the Government does not intend to implement the display ban until 2011 for larger retailers and 
2013 for smaller retailers in order to minimise the impact on business.  Provisions in Part 1 of the 
Bill would also lead to 14 people being made redundant as a result of the ban on sale of 
tobacco from vending machines.  

93. There is a high degree of uncertainty to these costs as estimates provided by retailers do 
not take account of more innovative, cost effective solutions to the displays ban. 

PART 2 – PRIMARY MEDICAL SERVICES 

94. On primary medical services, the proposals could potentially reduce competition by 
excluding providers which do not meet the criteria, and if a Health Board was unable to place a 
contract because of this exclusion, the resulting service could be more expensive for the Health 
Board to provide if it had to run the practice directly and employ doctors to act as general 
practitioners.  However, in the case of contracts, there is no competition on price within the 
current arrangements whereby funding is provided to Health Boards based on the Scottish 
Allocation Formula, taking account of population and any increases agreed nationally by the 
Doctors’ and Dentists’ Review Body. We do not therefore consider that the provisions of Part 2 
are likely to give rise to any substantive administrative, compliance or other costs. There will be 
no cost implications for local authorities or any impact on the costs which businesses have to 
meet.  
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Table 1. Summary of additional costs arising from the Bill 

Policy Area Cost on Scottish Government Cost to Business 
Tobacco display ban • £350,000 for advertising and 

marketing 
• One off cost of: 
• £1,200 to small retailers 

 • £6,000 to medium-sized retailers 
• £17,500 for major supermarkets 
 

Registration scheme • £350,000 for advertising and 
marketing in first year.  

• No cost 

• £7,500 to set up database  
• £44,000 first year running costs 
for staff etc.  
• £10,000 running costs for 
database each year thereafter (staff 
etc.) 

Ban on sale of 
cigarettes from 
vending machines 

• no cost • complete loss of business to 
tobacco vending machine companies. 
14 jobs lost in Scotland 

 
 

—————————— 
 

SCOTTISH GOVERNMENT STATEMENT ON LEGISLATIVE 
COMPETENCE 

95. On 25 February 2009, the Cabinet Secretary for Health and Wellbeing (Nicola Sturgeon 
MSP) made the following statement: 

“In my view, the provisions of the Tobacco and Primary Medical Services (Scotland) Bill 
would be within the legislative competence of the Scottish Parliament.” 

—————————— 
 

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 
COMPETENCE 

 
96. On 24 February 2009, the Presiding Officer (Alex Fergusson MSP) made the following 
statement: 

“In my view, the provisions of the Tobacco and Primary Medical Services (Scotland) Bill 
would be within the legislative competence of the Scottish Parliament.” 
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TOBACCO AND PRIMARY MEDICAL SERVICES 
(SCOTLAND) BILL  

 
—————————— 

  
POLICY MEMORANDUM 

 
 
INTRODUCTION 

1. This document relates to the Tobacco and Primary Medical Services (Scotland) Bill 
introduced in the Scottish Parliament on 25 February 2009. It has been prepared by the Scottish 
Government to satisfy Rule 9.3.3(c) of the Parliament’s Standing Orders.  The contents are 
entirely the responsibility of the Scottish Government and have not been endorsed by the 
Parliament.  Explanatory Notes and other accompanying documents are published separately as 
SP Bill 22–EN.  

BACKGROUND AND BILL OVERVIEW 

2. This Bill will enable the Scottish Government to continue the drive to improve 
Scotland’s health and to ensure primary medical care services meet the needs of the people of 
Scotland. 

3. Smoking remains one of the most damaging factors to public health in Scotland and is 
associated with a quarter of Scottish deaths each year.  Given that some 80% of smokers start 
smoking in their teens, a key component of the Scottish Government’s health improvement drive 
is to protect children and young people from the impact of tobacco smoking.  Statutory controls 
on the display and sale of tobacco products to reduce the attractiveness and availability of 
tobacco products to children and young people have an important role to play in that process.  
Consequently, the Bill will: 

• ban the display of cigarettes and other tobacco products and smoking related 
products;  

• introduce a registration system for tobacco retailers;  

• ban the sale of cigarettes from vending machines; and 

• introduce a new system of sanctions for breaches of the law involving fixed penalty 
notices and banning orders for related offences. 

4. The Bill also makes provision to amend and clarify the eligibility criteria for providers 
of primary medical services including introducing a requirement that all parties to a contract for 
primary medical services must demonstrate a sufficient involvement in the provision of care 
and/or the day to day running of services.  A consequence of this will be to exclude providers 
which do not meet the eligibility criteria from providing primary medical services.   

SP Bill 22–PM 1 Session 3 (2009) 
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5. The Bill thus covers two distinct policy areas - tobacco and primary care medical 
services - and this document sets out the details of consultation, policy objectives, and alternative 
approaches for each element of the Bill as follows: 

• tobacco displays 

• regulation of tobacco sales 

• vending machines   

• register of tobacco retailers  

• enforcement and fixed penalties 

• primary medical services 

6. The effects of the Bill on equal opportunities, human rights, island communities, local 
government, sustainable development etc. are summarised in paragraphs 53 to 58. 

PART 1:   TOBACCO PRODUCTS ETC. 

Policy objectives – background 
7. The measures contained in the Bill are aimed at reducing smoking among children and 
young people through updated statutory controls on the display and sale of tobacco products in 
Scotland.  

8. A generation after the health risks associated with smoking were demonstrated beyond 
dispute, smoking remains one of the principal causes of illness and premature death in Scotland. 
It is estimated to be responsible for 13,500 deaths each year1 and many more hospital 
admissions.  Each year the cost of hospital care for treating smoking-related illnesses is 
estimated to be in excess of £200m2 3 and lost productivity £450m .  Smoking also 
disproportionately affects those already disadvantaged by poverty and is a major contributor in 
health and premature mortality inequalities.  

9. Significant progress has been made since devolution in Scotland to shift the cultural 
acceptability of smoking through the comprehensive programmes of action set out in the UK 
White Paper Smoking Kills4 (1998) and the first ever action plan on tobacco control designed 
specifically for Scotland: “A Breath of Fresh Air for Scotland5 (2004). Firm legislative action 
such as the smoking ban and raising the age of sale for tobacco from 16 to 18 has also had a 
major role to play in this.  

10. In spite of these efforts, however, some 15,000 young people start to smoke each year in 
Scotland. While smoking is dangerous at any age, the younger people start, the more likely they 

 
1 NHS Health Scotland, ISDScotland and ASH Scotland: “An Atlas of Tobacco Smoking in Scotland”: 2007 
2 Buck. D., Godfrey. C.,Parrot.S., and Raw. M. “Cost Effectiveness of Smoking Cessation Interventions”. 1997. 
London, Health Education Authority 
3 Parrott, S., Godfrey, C. & Raw, M. “Costs of Employee smoking in the workplace in Scotland”. Tobacco Control 
2000;9:187-92 
4 Smoking Kills”: HMSO 1998 ISBN 0-10-141772-1 
5  Scottish Executive, A Breath of Fresh Air for Scotland” (2004) 
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are to smoke longer and to die early as a result of smoking. A child who starts smoking at 14 or 
younger is 5 times more likely to die of lung cancer than someone who starts to smoke at age 24 
or over, and fifteen times more likely to die of lung cancer than someone who never smokes6. It 
is also known that 82% of adult smokers start smoking in their teens7.   

11. The decline in overall smoking prevalence in recent years (dropping from 30.4% in 
1999 to 24.7% in 20078) as a result of the tobacco control programmes is welcome. However, 
the Scottish Government recognises that further bold and decisive action is necessary to protect 
Scottish children and young people from the impact of cigarettes and other tobacco products in 
order to achieve their goal of improving Scottish public health.  

12. In May 2008 the Scottish Government published the Smoking Prevention Action Plan 
“Scotland’s Future is Smoke-free9” setting out an ambitious programme of measures designed 
specifically to dissuade children and young people from smoking by reducing the affordability, 
attractiveness and availability of tobacco products to children and young people. This included a 
commitment to further statutory controls on the sale and display of tobacco products which are 
contained in the Bill.  

13. The evidence presented and the recommendations contained in the Expert Group report 
“Towards a future without tobacco”10 and the consultation and discussions which have 
subsequently taken place, provided the platform for “Scotland Future is Smoke-free” and the 
policy underpinning the measures contained in the Bill.  The Expert Group, which was chaired 
by Dr Laurence Gruer, Director of Public Health Science at NHS Health Scotland and the 
membership of which was drawn from leading figures in the health and tobacco control fields, 
had been specifically tasked by the Scottish Government to make recommendations for the 
development of a new long term strategy for Scotland to guide smoking prevention activity at 
national and local levels. 

Policy objectives – specifics 

Display of tobacco products etc. 

14. The Tobacco Advertising and Promotion Act 2002 banned the advertisement of tobacco 
products in the UK with certain limited exemptions. The Tobacco Advertising and Promotion 
(Point of Sale) (Scotland) Regulations 2004 allowed advertisement at places where tobacco 
products are sold but restricted the advertisement to only one display per shop and to stating only 
the name, emblem, price and size of the product.  

15. The Expert Group advised that, despite this advertising ban, cigarettes continue to be 
advertised in the UK. Worryingly, studies show that there is a “positive, consistent and specific 
relationship” between exposure to tobacco advertising and the subsequent uptake of smoking 
among adolescents and that it was considered that prominent displays of cigarettes at point of 

 
6 US Department of Health, Education and Welfare. 1979. Smoking and Health: A report of the Surgeon General.  
7 Thomas M, Walker A, Wilmot A, Bennet N, Office of National Statistics. “Living in Britain: results from the 1996 
General Household Survey. London: The Stationary Office, 1998 
8 Scottish Household Survey 2007 
9 Scottish Government: “Scotland’s Future is Smoke-free”: RR Donnelly B55383 05/08 
10 Scottish Executive, Towards a Future without Tobacco” (2006) 
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sale have shown a similar relationship with youth smoking. Display can be considered as a form 
of advertising, encompassing any way of showing tobacco products with a view to promoting 
their sale.  Currently, displays of tobacco products predominantly take the forms of gantries 
behind the till or of stacks of merchandise at any point in the retail premises. The Expert Group 
therefore recommended that the Scottish Government prohibits the display of cigarettes at the 
point of sale, and that this display be replaced by a simple list of the brands available and their 
prices. 

16. Just as children and young people have been found to be more susceptible than adults to 
advertising in general, there is evidence that young people are disproportionately influenced by 
displays of tobacco within shops.  The presence of visible displays of tobacco, even in the 
absence of overt advertising materials, has been found to affect young people’s perceptions 
about ease of access to cigarettes and about brand recall, both factors that have been found to 
increase the risk of taking up smoking11 12. Henriksen et al  found, using a sample of 2,100 
Californian schoolchildren, that exposure to retail tobacco marketing resulted in a 50% increase 
in the odds of ever smoking. This finding was made even after controlling for other correlates of 
ever smoking, such as risk taking, maternal supervision and self-reported grades. 

17. In addition to having a powerful effect on young people, visible displays of tobacco 
within shops have been shown to act as cues to smoke, including among those not intending to 
buy cigarettes and those trying to avoid smoking. One study13 found that when shopping for 
items other than cigarettes, around one-quarter of smokers reported buying cigarettes on impulse. 
Almost two-fifths of smokers who had tried to quit in the previous year had experienced an urge 
to buy cigarettes as a result of seeing a retail tobacco display.   

18. Against this background the Bill proposes an outright ban on the display of tobacco 
products and smoking related products (i.e. when sold alongside tobacco products) at points of 
sale with only very limited exemptions for specialist tobacconists and trade sales. 

19. As set out in the Financial Memorandum, the cost of implementing the display will vary 
according to the size of the premises, the nature of the sales unit (or alteration to the existing 
one) and the extent of the shop refitting.  The Scottish Government will work with trade bodies 
to minimise the impact on business, exploring ways to keep the costs of refits to a minimum and 
providing ample lead-in time for compliance.  Firm decisions about timescales will be taken in 
due course, but it is envisaged that these new provisions will be brought into force for 
supermarkets in 2011, and in 2013 for smaller shops.  

Sale of tobacco products etc.  

20. Tobacco products are widely available from retail outlets across Scotland and surveys 
suggest that underage young people have little difficulty in accessing cigarettes from shops or 
vending machines. The Scottish Government is committed to firm action to prevent underage 

 
11 Wakefield M, Germain D, Durkin S and Henriksen L (2006). An experimental study of effects on schoolchildren 
of exposure to point-of-sale cigarette advertising and pack displays. Health Education Research, 21(3): 338-47. 
12 Henriksen L. et al. (2004). ‘Association of retail tobacco marketing with adolescent smoking’, American Journal 
of Public Health, 94 (12), pp. 2081–2083. 
13 Wakefield M. et al (2008),  “the effect of retail cigarette displays on impulse advertising of tobacco products”, 
Addiction, 103(2), pp 338-347 
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young people from accessing tobacco products. The Expert Group recommended a 2-prong 
approach. This would involve more effective enforcement of existing law by local authorities 
and the introduction of a “negative” licensing scheme under which retailers would lose the right 
to sell tobacco if found to be repeatedly selling to under 18s. 

21. The current provisions governing the sale of tobacco products to under-18s are 
contained in a number of pieces of legislation: the Children and Young Persons (Scotland) Act 
1937; the Children and Young Persons (Protection from Tobacco) Act 1991; and the Smoking, 
Health and Social Care (Scotland) Act 2005. “Scotland’s Future is Smoke-free” signalled the 
Scottish Government’s commitment to reviewing and updating statutory controls on the sale of 
tobacco products, including to consider the introduction of a system of licensing/registration and 
issues surrounding vending machine sales. The Scottish Government further committed to 
working in partnership with the Convention of Scottish Local Authorities (COSLA), Scottish 
local authorities, the Society of Chief Officers of Trading Standards and other relevant interests 
to secure more rigorous enforcement of tobacco sales law and to ensure that this is 
complemented by action to reduce illicit sales of tobacco. 

22. More vigorous enforcement of the law will be secured through the outcomes agreed 
between Scottish local authorities and the Scottish Government under the Enhanced Tobacco 
Sales Enforcement Programme (ETSEP).  Backed by £4.5m of additional funding over 3 years, 
the ETSEP was launched officially on 25th February 2009.  This will be coupled with increased 
emphasis and promotion of a “no proof, no sale” approach to tobacco sales and co-operation 
with HMRC/the UK Border Agency to tackle illicit tobacco sales in Scottish communities.  

23. The provisions of the Bill will rationalise and update the current statutory framework 
for the sale of tobacco in Scotland bringing together and restating some of the existing statutory 
provisions on the sale of cigarettes (e.g. prohibiting the sale of cigarettes to under 18s; requiring 
notices to be displayed at points of sale; placing a duty on local authorities to have an 
enforcement programme in place etc), and creating new provisions to enable Scottish Ministers 
to ban sales from vending machines; create a national register for tobacco retailers, and introduce 
a fixed penalty notice regime for breaches of the law.  Further information on the policy specifics 
for these individual measures is provided below.  

Vending machines  

24. It estimated that between 36 and 39 million cigarettes are sold through some 6,552 
vending machines which are situated in Scotland. In 2006, one in 10 of regular smokers aged 13 
and 15 reported buying from cigarette vending machines accounting for some 14.2 million 
cigarettes annually.  The Scottish Government believes that everything possible should be done 
to prevent young people from accessing cigarettes. While the Expert Group did not examine 
issues relating to sales from vending machines, the Scottish Government committed in 
“Scotland’s Future in Smoke-free” to looking at this as part of the fundamental review of 
tobacco sales law. By their very nature tobacco vending machines are self service which means 
no routine age-checks carried out prior to purchase. It would be inconceivable for other 
dangerous age-restricted items such as fireworks, alcohol and solvents to be available from 
vending machines, and the Scottish Government can think of no strong argument for continuing 
to allow cigarettes to be available from such a source. The only way to be absolutely certain that 
underage young people do not access cigarettes from vending machines is to ban the sale of 
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cigarettes from vending machines completely in Scotland and measures contained in the Bill will 
debar the sale of tobacco products from vending machines.   

Register of tobacco retailers  

25. Under current legislation, retailers can be prosecuted for selling tobacco to people under 
the age of 18 with a maximum fine of £2,500. In the 6 years since 2002 there have been 147 
reports made to COPFS in relation to offences in terms of section 18 of the 1937 Act. Of that 
number, no proceedings were only considered appropriate in 28 of those cases. There were 23 
convictions and 53 cases were dealt with by non-court disposals. (It should be noted that the 
breakdown does not include charges where proceedings had not yet reached a conclusion, 
charges which were discontinued and charges upon which a decision had not yet been taken). Of 
those convicted, the average fine was £188. However it would appear from recent figures 
released by the Society of Chief Officers of Trading Standards in Scotland that selling tobacco 
products to persons under age is a significant issue in Scotland, with a quarter of shopkeepers 
still selling cigarettes to 18 year olds14.  

26. While it is recognised that there is very little evidence of the impact of tobacco retailers 
licensing schemes on reducing underage sales, international experience does show that age 
restrictions on the sale of tobacco products are more difficult to enforce effectively without 
licensing.  For this reason the regulation of tobacco sales is recommended as a strategic national 
action in the 2002 WHO European Strategy on Tobacco Control15. 

27. Having considered its options (see below) the Scottish Government has concluded a 
national register for tobacco retailers in Scotland offering an approach which would fall 
somewhere between the proposal for a Bill to introduce a licensing scheme for tobacco sales put 
forward by Christine Grahame MSP16 and a negative system of the sort recommended by the 
Expert Group which is being introduced elsewhere in the UK would best meet Scotland’s needs. 
Thus the Bill provides for the establishment of a national register of tobacco retailers which will 
allow retailers to be clearly identified, enabling trading standards and others to offer advice and 
support to them to avoid illegal sales.  Full details of the scheme will be set out in subordinate 
legislation but the intention is to keep the registration process administratively simple, for 
example, by allowing retailers to register free on line or, if necessary through a simple paper-
based system, and creating minimum burden on business. Under the Bill’s provisions registered 
retailers would have a certificate of registration and would be subject to orders banning them 
from selling tobacco and removing them the Register for a set period for breaches of the 
legislation. Retailing interests are broadly supportive of the creation of register which, in 
addition to weeding out rogue traders, would have the added advantage, of creating another 
barrier to illicit trade in tobacco products.  In terms of implementation timescales, we would 
envisage the national register being in place by 2011.  

Enforcement and fixed penalties 
28. As indicated above, while retailers can be prosecuted for selling tobacco to people under 
the age of 18 with a maximum fine of £2,500, in practice, prosecutions have been rare. As part of 

 
14 http://news.scotsman.com/scotland/Quarter-of-shopkeepers-ignore-new.3691509.jp: 20th January 2009 
15 http://www.euro.who.int/Document/E77976.pdf  
16 http://www.scottish.parliament.uk/s3/bills/MembersBills/index.htm 
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the fundamental review of tobacco sales law, therefore, the Scottish Government has reviewed 
offences and penalties. The main change the Bill will introduce is the creation of a new regime 
of fixed penalty notices for breaches of the law.  The introduction of these fixed penalty notices 
and banning orders will mean that only the most serious of offenders would be referred to 
Procurators Fiscal. This is in accord with a UK-wide move to transform the regulatory 
sanctioning system following the 2005 Hampton Report, Reducing Administrative Burdens: 
Effective Inspection and Enforcement17and the subsequent Macrory review report Regulatory 
Justice: Making Sanctions Effective of 2006. The Scottish Government supports these moves to 
rationalise regulatory justice which is resulting in a move towards the more flexible use of 
sanctions rather than relying, as at present, on criminal prosecution for breaches of regulations. 

Consultation 

29. To inform the development of new longer term smoking prevention strategy, the 
Scottish Government undertook a wide-ranging consultation between December 2006 and 
February 2007 on the recommendations, including for further statutory controls on the sale and 
display of tobacco products, contained in “Towards a future without tobacco”. In addition to the 
views expressed through the 64 written responses received, there were 4 regional public 
seminars, 2 of which were hosted by Scottish Ministers, which were attended by some 123 
people.  There was also specific consultation with young people through focus groups and an on-
line consultation.  Ministers also had a specific meeting with representatives of the Scottish 
Youth Parliament.  Details of the consultation and its results can be found on 
http://www.scotland.gov.uk/publications/recent/Q/MonthPicker/04/YearPicker/2007/Subject/-
1/Sortby?o?page/2 and http://www.youngscot.org.surveys/?id=348&a=d&sr=242  

30. These consultations revealed a strong level of support for measures to tackle youth 
smoking including further legislative action and increased enforcement of the existing tobacco 
sales law. In the written consultation, the majority supported the removal of displays and 
“negative” licensing scheme under which retailers would lose the right to sell tobacco if found to 
be repeatedly selling to under 18s. 

31. However, though smaller in percentage terms, bodies representing the retail sector 
expressed concern about the potential implications of further legislative action for trade, 
particularly for small retailers who rely on the sale of cigarettes for “footfall”.  A similar picture 
emerged in the public seminars, with health interests favouring further legislative action and 
retailers questioning the justification for them.    

32. The results of the consultation informed the policy underpinning the Bill. Cognisance 
has also been taken of the views expressed by various interest groups, including leading retail 
organisations, in face to face meetings with Scottish Ministers and their officials, which took 
place in 2008, and of the advice received from the Scottish Ministerial Working Group on 
Tobacco Control. 

                                                 
17 Reducing Administrative Burdens: Effective Inspection & Enforcement: Philip Hampton (HM Treasury): March 
2005 
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Alternative approaches 

Display of tobacco products etc. 

33. In addition to a complete ban on the display of tobacco products and smoking 
accessories, the other options considered were 1) do nothing and 2) further restricting the display 
of tobacco products and accessories, e.g. limiting displays of products to a single pack of 
cigarettes.   

34. Action is proposed in relation to displays to protect our children and young people from 
the impact of smoking and, thus, Option 1 (do nothing) was ruled out because it would bring no 
associated benefits.   

35. Although the Option 2 (restricting displays) would bring some health benefits, these 
would not be as great as might be expected from a complete ban, particularly when the likely 
costs of adjusting displays to comply with such a restriction incurred by the retailer could be as 
high or higher than those incurred for a complete ban.   

Register of tobacco retailers  

36. Other options considered were: 1) do nothing; 2) the introduction of “banning orders” 
(also known as negative licensing); and 3) positive licensing.  Options 2 and 3 were considered 
in conjunction with the introduction of a fixed penalty notice scheme.  

37. Option 1 (do nothing) was ruled out because keeping the status quo would do nothing 
further to protect children and young people from the impact of tobacco and, consequently, there 
would be no public health benefits for Scotland.   

38. Option 2 (negative licensing) would not require retailers to actively apply for a licence 
but would allow local authorities to impose a prohibition order, or “banning order”, preventing a 
retailer from selling a particular product, either temporarily or permanently, if they are found to 
be in breach of legislation. This option was ruled out because it would not provide authorities 
with any additional information about tobacco retailers in Scotland or act as a deterrent to illicit 
trade.   

39. It could be argued that Option 3 (positive licensing requiring retailers to apply for a 
formal application for and pay a sum of money for that licence) might act as a greater deterrent 
to retailers who currently sell tobacco to under-age customers; allow for targeted education of 
tobacco retailers; send a clear public health message; provide enforcement options that are less 
costly than legal actions in court and ensure that tobacco retailers are aware of their legal 
obligations. However, this was ruled out because it would require a costly and resource intensive 
administrative effort, placing a disproportionate burden on Scottish local authorities and retailers.  

Vending machines 

40. Other options considered were 1) do nothing and 2) introduction of age-restrictions 
mechanisms.   
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41. As indicated at para 27 above, one in 10 of regular smokers aged 13 and 15 in Scotland 
reported obtaining cigarettes from vending machines. As this is clearly unacceptable Option 1 
(do nothing) was ruled out as it would do nothing to prevent sales to young people and there 
would be no gain to public health.   

42. Under Option 2 (age-restriction mechanisms) a number of possible means of restricting 
underage access have been identified, including infra-red control, ID coin mechanism, or 
electronic age-verification. While this may have an impact on underage sales, we have concluded 
the only guaranteed way of preventing underage sales is to ban sales from vending machines 
completely.  

PART 2:  PRIMARY MEDICAL SERVICES 

Policy objectives – background 

43. Health Boards are currently able to make arrangements (other than a section 17C 
arrangement or a general medical services (GMS) contract), as they think fit for the provision of 
primary medical services, which includes making contractual arrangements with any person.  
The scope of this power is extremely wide, and does not sit comfortably with the Scottish 
Government’s vision of a mutual NHS which is publicly owned and where the providers of care 
have a direct involvement with and interest in patient care. 

44. Although Health Boards may employ doctors directly to provide primary medical 
services, and may also contract with each other, normally such services are provided under 
contracts or agreements between Health Boards and providers.  Although Health Boards may 
make other arrangements under section 2C of the NHS (Scotland) Act 1978, there are two 
specific forms of contractual arrangement provided for in the 1978 Act for primary medical 
services: 

• a GMS contract with an individual medical practitioner, a partnership where at least 
one of the partners is a medical practitioner, or a company where at least one of the 
shareholders is a medical practitioner. In the case of a partnership all the other 
partners, and in the case of a limited company all the other shareholders, must be 
from a statutory list of individuals who provide services in the NHS GMS contracts 
encompass the full range of GP services which are set out in detailed regulations, and 
are negotiated annually on a UK wide basis with the close involvement of the British 
Medical Association and taking account of the recommendations of the Review Body 
on Doctors’ and Dentists’ remuneration;  

• a section 17C agreement which is a locally negotiated agreement with medical 
practitioners, health care professionals or other persons from a statutory list. There is 
no requirement that at least one partner to the contract is a medical practitioner.  This 
type of agreement provides more limited services depending on specific local 
circumstances, for example, nursing services only.  

45. The vast majority of primary medical services are currently provided by GP practices 
under GMS contracts with the Health Board. 
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Policy objectives – specifics 

46. The policy objective is to ensure that there is a commitment from providers of primary 
medical services in the form of a minimum time involvement in the clinical care management of 
patients and/or day to day running of the service, before they can be holders of contracts or enter 
into arrangements with Health Boards for the provision of such services.  This will mean that 
some providers which do not meet the new eligibility criteria will be potentially excluded from 
being able to contract for primary medical services on the basis that they are unable to satisfy the 
requirement that all parties must have a day to day involvement in the provision of the services.  
Further details of the involvement requirements will be set out in regulations. 

47. The Bill will not be retrospective so will not affect those who already provide primary 
medical services under existing contracts, but it may make some of these providers ineligible to 
do so under new contracts.   

Consultation  

48. A consultation on proposed changes to the eligibility criteria for providers of primary 
medical services was carried out for a six week period from October to December 2008 with the 
sector. The responses in general were strongly in favour of limiting the persons with whom a 
Health Board could contract for primary medical services to persons, companies and partnerships 
where all the parties were directly involved in the provision of the services.  Only two 
organisations and two individuals were against. There was very strong support for the proposal 
requiring contract holders to have a specific day to day involvement in the running of a GP 
practice which has been reflected in the Bill.  On the general proposals to simplify the eligibility 
criteria and to align across all types of arrangement for the provision of primary medical 
services, there was also broad support. The existing eligibility provisions in the 1978 Act, where 
they apply to those in addition to medical practitioners who may enter into an agreement or 
contract, describe individuals by various methods including by reference to corresponding 
legislation in other administrations. In the case of GMS contracts this runs to no less than 11 
categories of individual. The Bill proposes that Health Boards may only enter into contracts or 
arrangements for the provision of primary medical services with medical practitioners, health 
care professionals, qualifying partnerships, limited liability partnerships or companies. For GMS 
contracts, a medical practitioner must be a party to the contract, whereas for section 17C 
contracts this is not a requirement.  This reflects the current position.  

49. The 1978 Act provides that nurses on their own may hold a contract with a health board 
for the provision of primary medical services under section 17C arrangements.  The consultation 
asked whether nurses should be allowed to hold a GMS contract without being in partnership 
with a medical practitioner.  This proposal generated strong disagreement from the sector, 
although one organisation was in favour.  The proposal was also not extensively trailed prior to 
the consultation, and this generated some criticism.  It has been decided that there is no 
compelling evidence to support pursuing this option. 

Alternative approaches  

50. Other options considered were 1) do nothing and 2) instruct Health Boards to contract 
only for GMS contracts or section 17C agreements, not for any other arrangement. 
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51. Option 1 would not be consistent with the Scottish Government’s vision of a mutual 
NHS as set out in Better Health, Better Care18, where providers of primary medical services will 
be provided only by those with a direct interest in the patients they treat and the good of the 
wider NHS. 

52. Option 2 would not remove the provision in the National Health Service (Scotland) Act 
1978 which empowers Health Boards to make contractual arrangements with any person, and 
would not introduce into the Act the involvement requirement which is central to the policy. 

EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND 
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC. 

Equal opportunities  

53. The Bill’s provisions are not discriminatory on the basis of age, gender, race, disability, 
mental status or sexual orientation. 

Human rights  

54. In relation to the provisions on primary medical services, the Scottish Government does 
not consider the Bill to contain anything which raises substantive issues in this area.  The 
Scottish Government considered whether Article 1 Protocol 1 European Convention on Human 
Rights (ECHR) was engaged as regards potential primary medical services providers. Article 1 
Protocol 1 provides that every legal or natural person is entitled to peaceful enjoyment of his 
possession. As case law has illustrated that this does not extend to future claims of property nor 
the hope or expectation of earning or income and so is not engaged by the provisions, which do 
not have retrospective effect.  It is not considered that there is any potential engagement with any 
other right under the ECHR.  

55. The Scottish Government is satisfied that the tobacco provisions are compatible with 
the European Convention on Human Rights. In reaching this conclusion particular consideration 
was given to the provisions in the Bill relating to displays of tobacco products, banning the sale 
of tobacco products to under 18s, banning the sale of tobacco products from vending machines, 
requiring registration in order to retail tobacco, providing for tobacco retailing banning orders 
and providing for fixed penalties in respect of offences under the Bill. It is important to note that 
the purpose of the tobacco provisions is to promote public health and the Convention envisages 
that certain rights can lawfully be interfered with on public health grounds. In particular, Article 
1 of Protocol 1 to the ECHR (the right to peaceful enjoyment of possessions) and Articles 6 
(right to a fair trial), 8 (right to private life) and 10 (right to freedom of expression) of the ECHR 
were considered in relation to the tobacco provisions. It was concluded in each case that either 
the right was not engaged or where engaged the provision was Convention compliant, where 
appropriate with regard to the requirement that the interference was a proportionate measure in 
the interests of public health. 

 

 
18 Scottish Government December 2007 http://www.scotland.gov.uk/Publications/2007/12/11103453/0 
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Island communities  

56. The provisions of the Bill will apply equally to all communities in Scotland and there 
are no particular implications for island communities.  

Local government  

57. The Convention of Scottish Local Authorities (COSLA) and Scottish local authorities 
had the opportunity to take part in the consultations on the Expert Group’s report on which Part 1 
of the Bill is based.  COSLA and the Scottish Society of Chief Officers of Trading Standards 
have also been closely engaged in the development of the measures contained in the Bill and the 
development of the Regulatory Impact Assessment which will be available on the Scottish 
Government website after the Bill is published. The implementation of the measures contained in 
the Bill will undoubtedly have implications for local authorities but, given their existing role in 
the regulation of tobacco, there is not expected to be any significant financial burden on local 
government and, indeed, may in the long-term lead to savings in manpower and resources.  

Sustainable development  

58. The Bill will have no impact on sustainable development.  
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TOBACCO AND PRIMARY MEDICAL SERVICES 
(SCOTLAND) BILL 

 
—————————— 

  
DELEGATED POWERS MEMORANDUM  

 
 
 
 
PURPOSE 

1. This memorandum has been prepared by the Scottish Government in accordance with 
Rule 9.4A of the Parliament’s Standing Orders, in relation to the Tobacco and Primary Medical 
Services (Scotland) Bill.  It describes the purpose of each of the subordinate legislation 
provisions in the Bill and outlines the reasons for seeking the proposed powers.  This 
memorandum should be read in conjunction with the Explanatory Notes and Policy 
Memorandum for the Bill. 

POLICY CONTEXT AND SCOPE OF THE BILL  

2. The overall objective of the Tobacco and Primary Medical Services Bill is to continue the 
Scottish Government’s drive to improve Scotland’s health through the regulation of tobacco 
products and to ensure primary medical care services meet the needs of the people of Scotland.  
The tobacco provisions will introduce enhanced controls on the sale and display of tobacco 
products while the primary medical services provisions will honour Scottish Ministers’ 
commitment to a mutual NHS by requiring that all parties to a primary medical services contract 
regularly perform, or are engaged in the day to day provision of, such services.    

3. In relation to tobacco, the Bill provides specifically for: 

• the prohibition of the display of tobacco products and smoking related products (e.g. 
cigarette papers, cigarette filters) in premises where tobacco products are sold;  

• the introduction of a registration system for tobacco retailers;  

• a ban on the sale of cigarettes from vending machines; and 

• the introduction of a new system of sanctions for offences under the Bill with 
provision for fixed penalty notices and tobacco retailing banning orders. 

4. In relation to primary medical services, the Bill makes changes to the National Health 
Service (Scotland) Act 1978 (“the 1978 Act”) relating to the provision of primary medical 
services by Health Boards, including to–– 
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• amend and clarify the eligibility criteria for holders of primary medical services 
contracts;  

• simplify the lists of eligible contract holders;  

• require that all the contracting parties must regularly perform, or be engaged in the 
day to day provision of, primary medical services. 

SECTIONS OF THE BILL 

5. The Bill is divided into 35 sections and 2 schedules which deal with the following 
measures: 

• Sections 1 to 3 (display of tobacco products etc.) provide for the prohibition of the 
display of tobacco products or smoking related products (e.g. cigarette papers, 
cigarette filters, pipes) in premises where tobacco is sold with limited exemptions for 
specialist tobacconists and wholesalers.  There is also provision to allow regulation 
of the display of prices of tobacco products and smoking related products. 

• Sections 4 to 6 (sale of tobacco products) provide for the offence of selling tobacco 
or cigarette papers to under 18s; provide that warning notices must be displayed in 
premises selling tobacco; and ban cigarette vending machines.   

• Sections 7 to 17 (register of tobacco retailers) provide in relation to a new register of 
tobacco retailers and make provision for tobacco retailing banning orders which ban 
persons from selling tobacco products from particular premises for up to 12 months 
where they have been issued with a fixed penalty notice in respect of an offence 
under the Bill or been convicted of such an offence on 3 or more occasions within a 2 
year period.  

• Sections 18 to 24 (enforcement and fixed penalties) place a duty on local authorities 
to enforce the provisions of the Bill relating to tobacco displays, tobacco sales and 
the register of tobacco retailers.  Under these provisions council officers can issue 
fixed penalty notices for breaches of the law and have powers of entry to premises.  

• Sections 25 to 28 (miscellaneous and supplementary) provide for a presumption as to 
contents of containers; offences by body corporates; interpretation of terms used 
within Part 1 of the Bill; and the application of the Bill to the Crown.  

• Sections 29 to 31 amend the 1978 Act as regards eligibility criteria for persons 
contracting, or entering into arrangements, with Health Boards to provide primary 
medical services by simplifying and amending the lists of persons who are eligible 
and including a requirement that all the contracting parties must regularly perform, or 
be engaged in the day to day provision of, primary medical services.   

• Section 32 (orders and regulations) makes further provision in relation to subordinate 
legislation made under the Bill.  

• Sections 33 to 35 give effect to Schedule 2 which makes minor and consequential 
modifications to other legislation required following enactment of the Bill, and 
provide in relation to ancillary provision which Scottish Minister can make by 
subordinate legislation and as to the Bill’s short title and commencement.  
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• Schedule 1 (fixed penalties) makes provision for the operation of the fixed penalty 
notices system for offences under Part 1 of the Bill.  

• Schedule 2 (minor and consequential modifications) provides for minor and 
consequential amendments and repeals to legislation which is required as a result of 
the enactment of the provisions in the Bill.  

Further information about the Bill’s provision are contained in the Explanatory Notes and 
Financial Memorandum published separately as [SP Bill 22–EN] and in the Policy Memorandum 
published separately as [SP Bill 22–PM]  

RATIONALE FOR SUBORDINATE LEGISLATION 

6. The Bill contains a number of delegated powers provisions which are explained in more 
detail.  In deciding whether provisions should be specified on the face of the Bill or left to 
subordinate legislation the Scottish Government has considered which matters of overall 
structure and policy require detailed scrutiny through the full Parliamentary process against the 
need to: 

• ensure sufficient flexibility in the future to respond to changing circumstances and to 
make changes quickly without the need for primary legislation;  

• make proper use of valuable Parliamentary time; and 

• allow detailed consequential amendments to be made or kept up-to-date within the 
basic structures and principles set out in the primary legislation. 

7. When deciding whether negative or affirmative resolution procedure is appropriate, the 
Scottish Government has considered carefully the degree of Parliamentary scrutiny that is 
required for the particular regulations or orders concerned, balancing the need for an appropriate 
level of scrutiny with the need to avoid using Parliamentary time unnecessarily.  

DELEGATED POWERS 

8. This memorandum describes the provisions of the Bill which confer powers to make 
subordinate legislation. It sets out: 

• the persons upon whom the power to make subordinate legislation is conferred and 
the form in which the power is to be exercised;  

• why it is considered appropriate to delegate the power to subordinate legislation and 
the purpose of each such provision; and 

• the Parliamentary procedure to which the exercise of the power to make subordinate 
legislation is to be subject.  
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Section 1(2)(c) - power to prescribe requirements for a display permitted in a specialist 
tobacconist; section 1(3)(b) - power to prescribe requirements for a display permitted in a 
tobacco wholesalers and section 1(4) - power to prescribe requirements for other permitted 
displays.  

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 

9. Section 1(1) of the Bill makes it an offence to display tobacco products or smoking 
related products in a place where tobacco products are offered for sale.  

10. Section 1(2) of the Bill provides an exemption from the offence in section 1(1) for 
specialist tobacconists and subsections 2(a) and (b) make provision as to requirements for this 
exemption to apply.  Section 1(2)(c) gives Scottish Ministers power to prescribe further 
requirements for the exemption to apply.  

11. Section 1(3) of the Bill provides an exemption from the offence in section 1(1) for 
tobacco wholesalers and subsection (3)(a) makes provision as to requirements for that exemption 
to apply.  Section 1(3)(b) gives Scottish Ministers power to prescribe further requirements for 
that exemption to apply.  

12. Section 1(4) of the Bill gives Scottish Ministers power to make further exemptions to the 
offence in section 1(1) and set down the requirements for that exemption to apply. 

Reason for taking powers 

13. The policy is for displays of tobacco products to be banned but it is accepted that 
particular circumstances may justify an exemption from this ban.  At present it is considered that 
the ban should not apply to specialist tobacconist and wholesalers.  Since an exemption is 
present policy in relation to those categories of retailers it is considered appropriate to exempt 
them on the face of the Bill.  While the general requirement as to the type of retailer who will 
qualify for the exemption can be set out in primary legislation, more detailed requirements in 
relation to the nature of permitted displays will also have to be prescribed.  These requirements 
are likely to be detailed in nature dealing with matters such as the size and positioning of the 
display and who has access to it.  They also may need to be changed over time in light of 
changes in the tobacco retail environment and consultation with stakeholders.  For these reasons 
it is submitted that use of subordinate legislation is more appropriate. 

14. Again while the policy at present is for only specialist tobacconists and wholesalers to be 
exempted it is accepted that the operation of the ban may highlight circumstances in which other 
retailers may be required to be exempted subject to the display meeting certain requirements.  
The power in section 1(4) will allow Scottish Ministers to extend the exemption without having 
to have recourse to primary legislation.  In addition, any such exemption is likely to set out 
detailed requirements for such displays and it is considered that such detail is more appropriately 
dealt with in subordinate legislation.   

 4  

56



This document relates to the Tobacco and Primary Medical Services (Scotland) Bill (SP Bill 22) 
as introduced in the Scottish Parliament on 25 February 2009 

 
 

Choice of procedure 

15. It is considered that the negative resolution procedure offers sufficient scrutiny for 
regulations which are made under these powers.  The Regulations are likely to be detailed in 
nature and likely to be made following experience of how the law is operating in practice.  The 
negative resolution procedure is considered to offer an appropriate balance between flexibility 
and the need for scrutiny for provisions of this nature.  

Section 2 – power to provide that a display of tobacco products or smoking related 
products which also amounts to an advertisement is to be treated for the purpose of 
offences under the Bill and the Tobacco Advertising and Promotion Act 2002 as an 
advertisement and not a display or as a display and not an advertisement. 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 

16. Section 2 gives the Scottish Ministers powers to make regulations to provide that a 
display which could also be considered an advertisement is to be treated for the purposes of 
offences under the Bill and under the Tobacco Advertising and Promotion Act 2002 (TAPA 
2002), as either an advertisement or as a display.   

Reason for taking power 

17. Advertisements and displays are subject to different regulatory regimes.  Tobacco 
advertising is regulated by provisions in TAPA 2002 whereas displays (with the exception of 
displays on websites) are to be regulated by provisions in this Bill.  It may be necessary to clarify 
about what constitutes an advertisement and what constitutes a display so that it can be 
determined which regulatory regime applies.  It is considered to be appropriate to delegate the 
power to subordinate legislation so that such clarification can be done if and when the need 
arises.  

Choice of procedure 

18. This is a technical provision which is likely to be exercised following discussion with 
stakeholders.  The negative resolution procedure is considered to offer an appropriate balance 
between flexibility and the need for scrutiny for a provision of this nature.  
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Section 3(1) - power to impose requirements in relation to the display in the course of 
business of prices of tobacco products or smoking related products in a place where 
tobacco products are offered for sale. 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 

19. This section gives Scottish Ministers power to regulate, by imposing requirements on the 
display of prices of tobacco products and smoking related products at points of sale.  Section 
3(2) of the Bill provides that the regulations may make further provision about the meaning of 
“place” in section 1.  Section 3(5) provides that the regulations may make provision, similar to 
that in section 2 of the Bill, to provide as to whether a display of prices is to be treated as an 
advertisement or a display of prices for the purposes of offences under the bill or under TAPA 
2002.  Failure to comply with any prohibition or requirement in the regulations is an offence in 
terms of section 3(3). 

Reason for taking power 

20. Customers purchasing cigarettes will still be able to see lists of tobacco brands available 
in any retail outlet, with their prices, so they are able still to choose and purchase cigarettes. 
What this section does is to give Scottish Ministers power to regulate the display of such price 
lists.  Section 8 of TAPA 2002 currently gives Scottish Ministers power to regulate the display of 
prices in the context of controlling the advertising of tobacco.  The provision in the Bill 
replicates that regulation making power.  The aim is to allow Scottish Ministers powers to ensure 
that such lists are not used by retailers in a way which would defeat the purpose of banning 
displays of tobacco products.  It is considered appropriate to delegate this power rather than to 
have it in primary legislation as regulations are considered a more appropriate legislative vehicle 
for the detailed requirements which may be specified in the regulations and the likelihood that 
they may need to be altered over time to reflect changes in the tobacco retailing environment.  

Choice of procedure 

21. It is considered that the negative resolution procedure offers sufficient scrutiny for 
regulations which are made under these powers.  The Regulations are likely to be detailed in 
nature and likely to be made following experience on the operation of the law in practice.  The 
negative resolution procedure is considered to offer an appropriate balance between flexibility 
and the need for scrutiny for a provision of this nature.  
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Section 4(4)(c) – power to prescribe other documents which can be shown in terms of 
section 4(3). 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision  

22. This section enables the Scottish Ministers to prescribe documents, in addition to those 
laid down in the Bill (i.e. passport and EU photo driving licence), which retailers may accept 
from those wishing to purchase tobacco products as proof  that they are aged 18 or over.   

Reason for taking power 

23. This will enable Ministers to define other documents, such as Proof of Age Standard 
Scheme (PASS) approved cards, such as the Young Scot National Entitlement Card, which may 
be used by young people to demonstrate to retailers that they are over 18 and thus legally entitled 
to be sold tobacco products.  Once again stakeholders would be involved in discussions to 
determine which other documents should be prescribed as acceptable to prove a potential 
customer’s age.  As these recommended documents may change over time, subordinate 
legislation allows the necessary flexibility to institute such a change without recourse to primary 
legislation. 

Choice of procedure 

24. This provision is intended to ensure that the list of documents which may be used as 
proof of age is kept up to date.  This is a relatively non-controversial and straightforward matter.  
The negative resolution procedure is considered to offer an appropriate balance between 
flexibility and the need for scrutiny for a provision of this nature.  

Section 5(5) – power to prescribe the dimensions of the warning notice to be displayed in 
premises where a tobacco business is carried on and the size of the statement to be 
displayed on it. 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 

25. The provisions of section 5 require a warning notice to be displayed in premises selling 
tobacco products indicating that it is illegal to sell tobacco products to anyone under the age of 
18.  Section 5 also prescribes the manner in which it should be displayed.  Section 5(5) enables 
Scottish Ministers to prescribe the dimensions of the required warning notice and the size of the 
statement to be displayed on it.  This is a restatement of an existing provision which is currently 
in the Tobacco and Young Persons (Protection from Tobacco) Act 1991.   
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Reason for taking power 

26. The aim of this provision is to ensure that the warning notices required to be displayed in 
shops are of a consistent size and format throughout Scotland.  The dimensions of warning 
notices relating to the sale of tobacco products is already laid down in subordinate legislation: 
the Protection from Tobacco (Display of Warning Statements) Regulations 1992.  These 
regulations are technical in nature and the required dimensions of the notice may need to be 
altered over time.  Subordinate legislation allows the necessary flexibility to institute such a 
change without recourse to primary legislation.  

Choice of procedure 

27. It is considered that the negative resolution procedure offers sufficient scrutiny for 
regulations which are made under these powers.  The provisions are technical detail rather than 
matters of principle.  Negative resolution procedure is considered to offer an appropriate balance 
between flexibility and the need for scrutiny for a provision of this nature. 

Section 8(2)(d) - power to prescribe information in addition to that which is provided for in 
the Bill which must be contained in an application to be registered in the Register of 
tobacco retailers. 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 

28. Section 8 requires tobacco retailers to apply to be on the register of tobacco retailers 
which will be held by Scottish Ministers.  The main requirements of the registration scheme are 
on the face of the Bill.  Section 8(2)(d) allows Ministers to prescribe additional information 
which must be included in the application to be put on the register.  

Reason for taking power 

29. Section 8(2) of the Bill sets out the main information which Scottish Ministers will 
require to allow them to process applications.  Practical operation of the register however may 
reveal that it would be helpful to have additional information.  This power allows Scottish 
Ministers flexibility to require that information through legislation to achieve effective operation 
of the Register.  Given both the detailed nature of such provision and the need for flexibility to 
allow Scottish Ministers to respond to experience of the Register in operation, it is deemed to be 
an appropriate matter for subordinate legislation.  

Choice of procedure    

30. Since regulations made under this power will be uncontroversial and administrative in 
nature, it is considered that negative resolution procedure will provide the appropriate level of 
Parliamentary scrutiny.  
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Section 17 – power to provide that in its application to vessels, vehicles and other moveable 
structures, Chapter 2 of the Bill shall be subject to such modifications as Scottish Ministers 
consider necessary or expedient. 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 

31. Section 17 enables the Scottish Ministers to make any modifications which may prove to 
be necessary to ensure that the provisions in Part 2 of the Bill relating to the registration of 
tobacco retailers are effectively applied to vessels, vehicles and other moveable structures.  

Reason for taking power 

32. Section 13 makes it an offence for an unregistered person to carry on a business involving 
the sale of tobacco products by retail.  This means in effect that any person selling tobacco 
products whether from fixed premises or vessels, vehicles or other moveable structures will 
require to be on the register of tobacco retailers.  While, at this stage, there are no particular 
modifications to the proposed registration arrangements, it is considered that the practical 
operation of the requirement to register may reveal issues in its application to non fixed 
premises.  It is considered therefore that some further specification of how the law applies to 
such premises may be needed.  The aim is to achieve an effective register with details of all 
premises from which tobacco products are retailed.  Subordinate legislation offers Scottish 
Ministers the flexibility to respond to such issues without having to have recourse to primary 
legislation.  In addition the nature of any provision is likely to be detailed.   

Choice of procedure  

33. The Bill already provides for the registration requirements to apply to such moveable 
premises.  Regulations made under this power will not alter that position but simply make any 
necessary modifications necessary to ensure that the provisions apply effectively given the 
particular nature of those premises.  It is suggested that negative resolution procedure will 
provide the appropriate level of Parliamentary scrutiny for such provisions.  

Section 27(3) – power to modify the list of smoking related products as Scottish Ministers 
consider appropriate. 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament 

Provision 

34. This provision enables Scottish Ministers to modify the list of smoking related products 
defined in the Bill.  At present the smoking related products currently listed are: cigarette papers; 
cigarette tubes; cigarette filters; apparatus for making cigarettes; cigarettes holders; and pipes for 
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smoking tobacco products. Premises which sell tobacco products are also banned from 
displaying smoking related products in terms of section 1 of the Bill.   

Reason for taking power 

35. The list of smoking related products set out in section 27(2) are those which have been 
identified as appropriate at this point of time.  However, the form of smoking related products 
may change over time and it is considered to be appropriate for Scottish Ministers to be able to 
modify the list to reflect future developments.  As this power will only be exercised should the 
need arise, it was deemed to be an appropriate matter for subordinate legislation.  Subordinate 
legislation also offers flexibility to allow the list to be updated without having to have recourse 
to primary legislation. 

Choice of procedure  

36. As the alteration to the list of smoking related products would alter fundamentally the 
scope of the display ban, it is considered appropriate, for proper Parliamentary scrutiny, that 
affirmative procedure be adopted.  This is particularly desirable given that this would create a 
new offence in relation to the display of a particular smoking related product when offered for 
sale where tobacco products are sold, which is currently not covered by the proposed prohibition 
on display.  

Section 30 – section 17C arrangements: persons with whom agreements can be made (new 
section 17CA of the 1978 Act). 

New section 17CA(1) of the 1978 Act 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 

37. Section 30 of the Bill inserts new section 17CA into the 1978 Act.  Section 17CA(1) 
provides that a Health Board may make an agreement under section 17C of the 1978 Act, 
“subject to such conditions as may be prescribed”.   

Reason for taking power 

38. This power will be used with the aim of ensuring that all patients of any practice which is 
run under a section 17C agreement are provided with high quality services.  Regulations may 
impose conditions on Health Boards as to the persons they may enter into agreements with. In 
the existing section 17D of the 1978 Act, there is a power to prescribe conditions in respect of 
medical practitioners and health care professionals.  Section 17D(1A) allows conditions to be 
prescribed for other categories of person.  The reference to “subject to such conditions as may be 
prescribed” in new section 17CA(1) is a general restatement of the existing provisions.  This 
power provides flexibility should it be necessary to prescribe further conditions as to the 
eligibility of those who may make section 17C agreements. 
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Choice of procedure  

39. Under the 1978 Act “prescribed” means prescribed by regulations made by the Scottish 
Ministers, which will be subject to negative procedure by virtue of section 105(2) of the 1978 
Act (save for a few specified exceptions).  The use of negative resolution is consistent with other 
similar powers under the 1978 Act and the existing powers in section 17D are also subject to 
negative resolution procedure.  The use of negative procedure is considered to offer an 
appropriate balance between the need for adequate scrutiny and necessary flexibility to manage 
the degree of technical detail and changing requirements of primary medical services in the NHS 
in Scotland.   

New section 17CA(5) of the 1978 Act 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 

40. New section 17CA(5), inserted by section 30 of the Bill, provides that regulations will set 
out what constitutes regular performance of, and being engaged in the day to day provision of, 
primary medical services for the purposes of being eligible to enter into section 17C 
arrangements or any other arrangements made by a Health Board for the provision of primary 
medical services.  

Reason for taking power 

41. The new involvement criteria are introduced by the Bill at sections 17CA(3) and (4).  The 
intention will be to use the regulation making power to set out in more detail what will be 
required to demonstrate regular performance and engagement in the provision of primary 
medical services.  For example, the regulations will set out details of the time commitment 
required to fulfil both “regular” and “day to day” involvement.  The regulations will also make 
provision for certain periods where a person is not meeting the requirements of the involvement 
criteria, such as during maternity leave or training periods, to be disregarded for considering 
whether the involvement requirement is met.  

Choice of procedure 

42. The detail of the involvement criteria is most appropriately specified in regulations, as a 
high level of detail in both technical and practical standards will be required.  As eligibility based 
on the involvement criteria is new, flexibility will be required to respond to the changing 
demands of the NHS service provision and workforce.  Negative resolution is considered 
appropriate for this type of detailed, technical regulation affording the Parliament the proper 
level of scrutiny whilst enabling a degree of adaptability.  
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New section 17CA(7) of the 1978 Act 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 

43. Section 30 inserts new section 17CA(7) into the 1978 Act, which enables the Scottish 
Ministers to make regulations which detail the effect on a section 17C agreement which is 
entered into with a partnership, of any change in membership of that partnership.  

Reason for taking power 

44. A change in the membership of partnership may impact on the eligibility of the 
partnership to enter into a section 17C arrangement with a Health Board.  In Scotland a 
partnership is a legal entity separate from its members, and by this power the Scottish Ministers 
may make regulations to clarify what effect a change in membership will have in relation to the 
holding of a section 17C arrangement.  The power simply restates the existing provision at 
section 17D(1B) of the 1978 Act and gives Ministers the flexibility to consider whether they will 
need to make provision where there has been a change in membership and take account of 
practical and legal issues that may arise in future as a consequence of changes in membership of 
a partnership as it impacts on the agreement.   

Choice of procedure 

45. This power is intended to be used to clarify the effect on primary medical services 
arrangements where there is a change in membership of the partnership.  Negative resolution is 
consistent with other similar powers in the 1978 Act and provides the appropriate level of 
Parliamentary scrutiny given the technical nature of the power.  The existing power in section 
17D(1B) is also subject to negative resolution procedure.   

Section 31 - Eligibility to be a contractor under the general medical services contract (new 
section 17L of the 1978 Act). 

New section 17L(1) of the 1978 Act 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 

46. Section 31 of the Bill inserts new section 17L into the 1978 Act.  Similar to the power in 
section 17CA(1) for section 17C arrangements, section 17L(1) provides that a Health Board may 
enter into a general medical services contract “subject to such conditions as may be prescribed”.   

 12  
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Reason for taking power 

47. As for the corresponding power for section 17C arrangements, this power will be used 
with the aim of ensuring that all patients of any practice which is run under a general medical 
services contract are provided with high quality services.  Regulations may impose conditions on 
Health Boards as to the persons they may enter into contracts with.  In the existing section 17L 
of the 1978 Act, the Health Board may enter into a general medical services contract with 
eligible persons subject to such conditions as may be prescribed.  New section 17L(1) restates 
this existing provision.  This power provides flexibility should it be necessary to prescribe 
further conditions as to the eligibility of those who may enter into general medical services 
contracts.  

Choice of procedure 

48. As considered above in relation to the equivalent power in section 17CA(1), the use of 
negative resolution procedure is consistent with other powers under the 1978 Act and the 
existing power in section 17L.  The use of negative procedure is considered to offer an 
appropriate balance between the need for adequate scrutiny and necessary flexibility to manage 
the degree of technical detail and changing requirements of primary medical services in the NHS 
in Scotland.   

New section 17L(5) of the 1978 Act 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 
49. New section 17L(5), inserted by section 31 of the Bill, provides that regulations will set 
out what constitutes regular performance of, and being engaged in the day to day provision of, 
primary medical services for the purposes of being eligible to enter into a general medical 
services contract. 

Reason for taking power  

50. This power allows for the same specification of detail to be set out as regards the 
involvement criteria for entering into a general medical services contract, as set out above for a 
section 17C arrangement.   

Choice of procedure 

51. As for the power under section 17CA(5), negative resolution is considered to be the 
appropriate procedure for regulations made under this power which will contain a high level of 
technical and practical detail. 
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New section 17L(7) of the 1978 Act 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 

52. New section 17L(7) of the 1978 Act enables the Scottish Ministers to make regulations 
which detail the effect on a general medical services contract which is entered into with a 
partnership of any change in membership of that partnership.  

Reason for taking power 

53. This power corresponds to the power taken under section 17CA(7), and is to allow 
Scottish Ministers to ensure the effect of a change in membership of a partnership holding a 
general medical services contract, on that contract.  It restates the existing provision at section 
17L(4) of the 1978 Act. 

Choice of procedure 

54. As set out above for the equivalent power under section 17CA(7), this is a technical 
power, and negative resolution is considered appropriate.  The existing power in section 17L(4) 
is also subject to negative resolution procedure.   

Section 34(1) – power to make (a) such incidental or consequential provision or (b) such 
transitional, transitory or saving provision, as Scottish Minster consider appropriate, for 
the purposes of, or in connection with, or for giving full effect to, any provisions of this Act. 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: affirmative/negative resolution of the Scottish Parliament 

Provision 

55. Section 34(1) provides that the Scottish Ministers may by order make incidental or 
consequential provision or such transitional, transitory or saving provision for the purposes of, or 
in connection with, or to give full effect to any provisions of the Bill.  In so doing Scottish 
Ministers may modify any enactment, instrument or document.  

Reason for taking power 

56. This provision is necessary for ensuring a smooth transition from the current law on 
tobacco display and sales and the provision of primary medical services to that in the enacted 
Bill.  It is difficult to predict the precise transitional and other arrangements that will be needed 
over time.  In addition they are likely to either be minor modifications in the case of incidental or 
consequential provisions or deal with the detail in the case of transitional provisions and savings.  
It would not be an effective use of Parliament’s time or the Scottish Government’s resources to 
deal with such matters through primary legislation.  They are best addressed through subordinate 
legislation.  
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Choice of procedure  

57. The power is restricted in that it can only be used for the purposes of giving full effect to 
any provision of the enacted Bill.  An order under this section is subject to negative procedure 
except where it contains provisions which add to, replace or omit any part of the text of an Act.  
It is considered that these procedures offer levels of scrutiny appropriate to the nature of the 
provisions which can be made under these powers.   

Section 35(3) – power to appoint by order by the order the day of coming into force of the 
provisions of the Bill, except Part 3. 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: no procedure  

Provision 

58. Section 35 provides for all sections of the enacted Bill, other than Part 3 which makes 
general provision, to come into force on such a day as Scottish Ministers appoint by order.  Part 
3 of the Bill comes into force on the Bill receiving Royal assent. 

Reason for taking power 

59. This is a standard order-making power.  As usual with commencement orders, no 
provision is made for laying the order in Parliament as the power is to commence provisions the 
Parliament has already scrutinised together with any consequential or transitional arrangements.  

Choice of procedure  

60. Whilst the order will not be subject to Parliamentary procedure as such, the Subordinate 
Legislation Committee will, in terms of its remit, have the opportunity to consider the order.  
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Schedule 1 – Fixed Penalties   

Paragraph 3 of Schedule 1 – power to prescribe the time after which a fixed penalty notice 
may not be given. 

Paragraph 4 of Schedule 1 – power to prescribe the amount of fixed penalty and the 
discounted amount. 

Paragraph 11(1)(a) and (c) – power to prescribe the form of fixed penalty notices and the 
method or methods by which fixed penalties may be paid. 

Paragraph 11(2) – power to modify paragraph 5(1) and (4) of schedule 1 to substitute a 
different deadline for payment. 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament  

Provision 

61. Schedule 1 to the Bill makes further provision about fixed penalty notices which are 
provided for under section 20 of the Bill.  Fixed penalty notices can be issued by enforcement 
officers appointed by local councils in respect of offences under Part 1 of the Bill.  Paragraph 3 
of Schedule 1 gives Scottish Ministers power to prescribe a period of time following the 
commission of the offence to which the penalty relates after which a fixed penalty notice cannot 
be issued.  Paragraph 4 of schedule 1 gives Scottish Ministers power to prescribe the amount of 
the penalty and also the discounted amount which is the lesser amount of penalty due if payment 
is made within a certain period of time.  Paragraph 11(1)(a) and (c) give power to prescribe the 
form of the notice and also the way in which it can be paid.  Paragraph 5 sets out the deadlines 
for paying fixed penalty notices.  It provides that the discounted amount must be paid within 14 
days or the full amount within 28 days.  Paragraph 11(2) gives Scottish Ministers power to 
substitute different deadlines. 

Reason for taking powers 

62. The broad parameters for the system of fixed notices to apply to offences under the 
enacted Bill are on the face of the Bill.  However, it is considered appropriate for Scottish 
Ministers to prescribe in subordinate legislation the detail of the scheme.  These are essentially 
administrative matters which may require to be amended from time to time and it would not be 
an effective use of Parliament’s time or the Scottish Government’s resources to deal with such 
matters through primary legislation.  They are best addressed in subordinate legislation.  

Choice of procedure  

63. It is considered that the matters being prescribed involve the detail of the fixed penalty 
system and accordingly negative resolution procedures provide the necessary level of scrutiny 
for orders under paragraph 3 and 4.  
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Schedule 1 – Fixed Penalties 

Paragraph 10 – power to make regulations about (a) the application by councils of 
payments received under this schedule, (b) the keeping of accounts, and the preparation 
and publication of statements of account, in relation to payments received under schedule 
1. 

Paragraph 11(1)(b) – power to prescribe the circumstances in which fixed penalty notices 
may not be given. 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament  

Provisions 

64. The fixed penalty system for offences under Part 1 of the Bill is to be enforced by local 
councils.  Paragraph 10 of Schedule 1 gives Scottish Ministers power to make regulations about 
how Councils use payments received from such fixed penalties and also their accounting 
requirements.  Section 20 of the Bill provides that an enforcement officer may give a person a 
fixed penalty notice if the officer has reason to believe that the person has committed an offence 
under Chapter 1 or 2 of Part 1.  Paragraph 11(1)(b) allows Scottish Ministers to prescribe certain 
circumstances where although section 20 might apply, a fixed penalty notice should not be 
given. 

Reason for taking power 

65. The powers in paragraph 10 of schedule 1 are required to ensure the proper use of funds 
received by councils for payment of fixed penalties.  Requirements can also be set down to 
ensure proper accounting of such payments. These matters involve the detail of the system and 
for that reason are considered best left to subordinate legislation.  In relation to the powers in 
paragraph 11(1)(b) of Schedule 1, this is to enable Scottish Ministers to make provision if the 
operation of the fixed penalty system shows that notices are being issued in circumstances where 
it is inappropriate to do so and e.g. it would be more appropriate for the alleged offence to be 
prosecuted.  It cannot at present be anticipated what these circumstances may be or indeed if 
such provision will be required.  This matter is accordingly left to subordinate legislation. 

Choice of Procedure 

66. It is considered given the nature of these provisions that affirmative procedure is 
appropriate.  The paragraph 10 and 11(1)(b) powers enable Scottish Ministers to direct Councils 
in the use of payments received by them and in the exercise of their enforcement functions in 
relation to the issuing of fixed penalty notices.  It is considered that these are substantive matters, 
legislation on which merits greater scrutiny.   
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Schedule 2 

Paragraph 4 – repeal of section 9 of the Smoking, Health and Social Care (Scotland) Act 
2005. 

Provision 

67. Paragraph 4 of Schedule 2 to the Bill repeals section 9 of the Smoking, Health and Social 
Care (Scotland) Act 2005.  Section 9 gave Scottish Ministers power by order to modify section 
18 of the Children and Young Persons (Scotland) Act 1937 which is the provision which makes 
it an offence to sell tobacco to under age persons.  The power is to substitute a higher age at 
which a person can be sold tobacco.  Scottish Ministers exercised this power in the Smoking, 
Health and Social Care (Scotland) Act 2005 (Variation of age limit for Sale of Tobacco etc. and 
Consequential Modifications) Order 2007.  This modified the 1937 Act to raise the age from 16 
to 18. 

Reason for repeal of power 

68. This power is now being repealed.  The provision in section 9 of the 1937 Act regarding 
sale of tobacco to persons under 18 is being restated in section 4 of the Bill and section 9 is to be 
repealed.  The power in section 9 of the Smoking, Health and Social Care (Scotland) Act is 
therefore being repealed as redundant.  There is no policy at present to further raise the age at 
which a person can be sold cigarettes. 
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SP Paper 320 1 Session 3 (2009) 

 
 

Health and Sport Committee 
 

8th Report, 2009 (Session 3) 
 

Stage 1 Report on the Tobacco and Primary Medical Services (Scotland) Bill 
 
The Committee reports to the Parliament as follows— 
 

INTRODUCTION  

Procedure 

1. The Tobacco and Primary Medical Services (Scotland) Bill (“the Bill”) was 
introduced by Nicola Sturgeon MSP, Cabinet Secretary for Health and 
Wellbeing, on 25 February 2009. The Bill is accompanied by Explanatory Notes 
(SP Bill 22-EN), which include a Financial Memorandum, and a Policy 
Memorandum (SP Bill 22-PM), as required by the Parliament’s Standing 
Orders. The Parliament designated the Health and Sport Committee as lead 
committee for the Bill. Under Rule 9.6 of the Parliament’s Standing Orders, it is 
for the lead committee to report to the Parliament on the general principles of 
the Bill.  

Purpose of the Bill1  

2. The Bill, if passed, would reform two distinct areas of health legislation— 

• the sale and display of tobacco and tobacco-related products (Part 1 of 
the Bill);  

• amendment of the NHS (Scotland) Act 1978 (“the 1978 Act”) to exclude 
certain categories of individuals and private companies from the 
contractual provision of primary medical services in Scotland (Part 2 of 
the Bill).  

3. Part 1 of the Bill would ban the display of cigarettes and other tobacco and 
smoking-related products; introduce a registration system for tobacco retailers; 
ban the sale of cigarettes from vending machines, and introduce a new system 
of sanctions for breaches of the law involving fixed-penalty notices and banning 
orders for related offences.  

                                            
1 Tobacco and Primary Medical Services (Scotland) Bill – Policy Memorandum, SP Bill 22–PM. 
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4. Part 2 of the Bill would amend the eligibility criteria for providers of primary 
medical services, introducing a requirement that all parties to a contract for 
primary medical services must demonstrate a sufficient involvement in the 
provision of care and/or the day-to-day running of services. 

Scottish Government consultation  

Part 1 
5. A consultation2 on the recommendations contained in Towards a future without 

tobacco: The Report of The Smoking Prevention Working Group3, including 
those for further statutory controls on the sale and display of tobacco products, 
was undertaken by the Scottish Government between December 2006 and 
February 2007. 64 written responses were received. Additionally, four regional 
public seminars were held, of which two were hosted by Scottish Ministers. 123 
people attended the seminars. There was also consultation with young people 
through focus groups and an on-line consultation and Scottish Ministers also 
held a meeting with representatives of the Scottish Youth Parliament. 

Part 2 
6. The Scottish Government carried out a consultation4 on the proposal for 

legislation to change the eligibility criteria for providers of primary medical 
services between 22 October and 17 December 2008. 72 responses were 
received. 

Committee consideration  

7. The Committee issued a call for written evidence on 27 February 2009, with a 
closing date of 8 April 2009. 101 written submissions were received, of which 92 
referred only to Part 1 of the Bill, three only to Part 2 of the Bill and the 
remaining six to both Part 1 and Part 2.  

8. The Committee subsequently undertook a programme of oral evidence-taking. 
Oral evidence sessions were held as follows––  

13 May 2009 
Scottish Government officials;  

20 May 2009 
the Association of Independent Tobacco Specialists; BII Scotland; 
FOREST; Glasgow City Council; Imported Tobacco Products Advisory 
Council; Japan Tobacco International (“JTI”); the National Association of 
Cigarette Machine Operators (“NACMO”); the Scottish Grocers’ Federation; 

                                            
2 Scottish Executive. (2006) Consultation on Smoking Prevention Working Group Report: Towards 
A Future Without Tobacco. Scottish Executive. Available at 
www.scotland.gov.uk/Publications/2006/12/07154302/2 [accessed 10 September 2009] 
3 Scottish Executive. (2006) Towards a future without tobacco: The Report of The Smoking 
Prevention Working Group. Scottish Executive. Available at 
www.scotland.gov.uk/Publications/2006/11/21155256/12 [accessed 10 September 2009] 
4 Scottish Government. (2008) Scottish Government Consultation on Changes to Eligibility Criteria 
for Providers of Primary Medical Services. Scottish Government. Available at 
www.scotland.gov.uk/Publications/2008/10/21161426/8 [accessed 10 September 2009] 
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Sinclair Collis; the Society of Chief Officers of Trading Standards in 
Scotland; South Ayrshire Council, and the Tobacco Retailers’ Alliance; 

27 May 2009 
ASH Scotland; Cancer Research UK; NHS Dumfries and Galloway; NHS 
Lanarkshire, and the Scottish Youth Parliament; 

3 June 2009 
Community Pharmacy Scotland; the British Medical Association (“the 
BMA”), and the Royal College of Nursing; 

10 June 2009 
the Association of Chief Police Officers in Scotland (“ACPOS”); the Minister 
for Public Health and Sport (“the Minister”), and the Deputy First Minister 
and Cabinet Secretary for Health and Wellbeing (“the Cabinet Secretary”).  

9. Extracts from the minutes of all meetings at which the Bill was considered are 
attached at Annexe A. Where written submissions were made in support of oral 
evidence, they are reproduced, together with the extracts from the Official 
Report of each of the relevant meetings, at Annexe B. All other written 
submissions are reproduced in Annexe C. 

10. The Financial Memorandum was scrutinised by the Finance Committee, which 
sought written evidence from affected organisations before taking oral evidence 
from the Scottish Government bill team and then reported to the Health and 
Sport Committee. The report is attached at Annexe D. The provisions within the 
Bill for making subordinate legislation were considered by the Subordinate 
Legislation Committee. Its report to the Health and Sport Committee is attached 
at Annexe E. These reports are discussed in detail later in this report. 

11. Annexe A is included in the hard copy and online versions of the report; all 
other annexes are included in the online version only. 

12. The Committee would like to record its thanks to those who gave evidence to, 
or otherwise participated in, its inquiry into the general principles of the Bill. 

PART 1: TOBACCO PRODUCTS ETC. 

Display of tobacco products 

Background 
13. The Bill would make it an offence to display tobacco and smoking-related 

products in a place where tobacco products are offered for sale, i.e. a ‘point-of-
sale display ban’. Smoking-related products are defined as cigarette papers, 
cigarette tubes, cigarette filters, apparatus for making cigarettes, cigarette 
holders and pipes for smoking tobacco products.  

14. Specialist tobacconists – i.e. shops selling tobacco products by retail (whether 
or not they also sell other things) more than half of whose sales on the premises 
in question derive from the sale of cigars, snuff, pipe tobacco and smoking 
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accessories5 – would be exempt in relation to all tobacco products other than 
cigarettes and hand-rolling tobacco, subject to any requirements that may be 
prescribed. Wholesalers would also be exempt but only when trading with 
persons engaged in a tobacco business. The offence would not apply to the 
display of tobacco products etc. on websites.  

15. The Scottish Ministers would be able to regulate the display of the prices of 
tobacco products or smoking-related products in places where tobacco products 
are offered for sale. Website displays would be excluded. 

Evidence base 
16. An issue of contention amongst witnesses was the question of whether 

evidence exists to support legislating to ban point-of-sale displays of tobacco 
products in the pursuance of the Scottish Government’s drive to improve public 
health. On the one hand, several groups argued that there was little or no 
evidence to suggest that banning point-of-sale displays would result in fewer 
adult smokers or lower levels of smoking initiation amongst young people. For 
example, John Drummond, chief executive of the Scottish Grocers Federation, 
asserted that there was a “complete lack of evidence that a display ban would 
be effective”6. He argued that the evidence supporting the view that the ban 
would prevent under-18s from accessing tobacco was flawed— 

“…it is flawed because it draws on markets, particularly in America and 
Australia, where other point-of-sale material for tobacco products is allowed 
and is commonplace. In the UK, we are governed by the Tobacco Advertising 
and Promotion Act 2002, which bans items such as mats on counters, clocks, 
door posters and the like. The only point-of-sale material that is allowed is the 
packaging of tobacco products, a large proportion of which is given over to a 
strong health message. We refute the evidence because it does not compare 
like with like.”7 

17.  This point was echoed by the representative from the Tobacco Retailers’ 
Alliance.8 It was also stated that so few countries had gone down this route that 
the evidence was “simply insufficient”9 and could be used to “argue one way or 
the other”10. Simon Clark, Director of FOREST, stated that he was “simply not 
aware” of any hard evidence linking the display of tobacco and smoking 
initiation amongst children— 

“I dispute strongly the premise on which the bill is based. The evidence about 
why young people take up smoking shows that the number 1 reason is peer 
pressure. There is obviously a family influence, too, if their parents smoke. 
However, to say that the display of tobacco is a major reason why young 
people smoke is total nonsense, because there is no evidence for it.”11 

                                            
5 Tobacco Advertising and Promotion Act 2002 c.36 
6 Scottish Parliament Health and Sport Committee. Official Report, 20 May 2009, Col 1948. 
7 Scottish Parliament Health and Sport Committee. Official Report, 20 May 2009, Col 1951. 
8 Scottish Parliament Health and Sport Committee. Official Report, 20 May 2009, Col 1956. 
9 Scottish Parliament Health and Sport Committee. Official Report, 20 May 2009, Col 1955. 
10 Scottish Parliament Health and Sport Committee. Official Report, 20 May 2009, Col 1955. 
11 Scottish Parliament Health and Sport Committee. Official Report, 20 May 2009, Col 1956. 
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18. On the other hand, other groups argued that there was strong evidence of a 
link between point-of-sale displays and the likelihood of smoking and intention 
to smoke. Referring to studies from Australia, New Zealand, America and the 
United Kingdom, Elspeth Lee, Head of Tobacco Control at Cancer Research 
UK, said that “susceptibility is the key point” in respect of the link to young 
people— 

“The evidence supports the view that point-of-sale displays affect young 
people's smoking. A systematic review that came out at the beginning of the 
year also substantiated that point. That review showed that, in seven out of 
eight studies, young people were found to be susceptible to point-of-sale 
displays, which affects their intention to smoke. Some new, unpublished data 
from New Zealand, looking at 25,000 14 to 15-year-olds, show that young 
people who see point-of-sale displays more than three times a week are 
three times more likely to try smoking than those who see such displays less 
than once a week.”12 

19. She went on to refer to evidence showing that 46 per cent of young people 
recognised point-of-sale displays as a form of marketing and the form of which 
they were most clearly aware. She added that 18 to 27 per cent of young 
people were aware of on-pack promotions, new pack sizes and designs, such 
as holograms on packs, and other tools associated with point-of-sale displays. 
She said that here was “clear evidence that those displays have an impact on 
young people smoking”.13 

20. Sheila Duffy, Chief Executive of ASH Scotland, stated that ASH Scotland had 
been “convinced” by the evidence that promotional displays at the point of sale 
had a “disproportionate influence” on young people compared with adults and 
“make young people more likely to experiment with the most visible brands”.14 
She added that two thirds of smokers start to smoke under the age of 18 and 40 
per cent under the age of 16, pointing to the image of the product as the primary 
attraction. It was also stated that evidence from the University of Nottingham 
showed that, despite packs having health warnings on them, young people 
made decisions based on the other parts of the packaging.15 

21. Sheila Duffy went on to assert that ending point-of-sale displays was “crucial” 
to closing down one of the ways in which tobacco companies could build their 
relationships with future consumers and “get their marketing and branding 
lodged in people's minds”.16  

Purpose of point-of-sale displays 
22. Critics of the proposal for a point-of-sale display ban – who had already argued 

that such displays show smokers what brands were available in a store and to 
allow companies to compete in the marketplace17 – were questioned further 
about the purpose of displays. In particular, they were asked why there had 

                                            
12 Scottish Parliament Health and Sport Committee. Official Report, 27 May 2009, Col 2005. 
13 Scottish Parliament Health and Sport Committee. Official Report, 27 May 2009, Col 2006. 
14 Scottish Parliament Health and Sport Committee. Official Report, 27 May 2009, Col 2006. 
15 Scottish Parliament Health and Sport Committee. Official Report, 27 May 2009, Col 2011-12. 
16 Scottish Parliament Health and Sport Committee. Official Report, 27 May 2009, Col 2015. 
17 Scottish Parliament Health and Sport Committee. Official Report, 20 May 2009, Col 1957-8. 
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been a proliferation of brand variants since restrictions on cigarette advertising 
came into force – thus increasing the size of point-of-sale displays – and how 
that equated with the claim that displays have no effect. 

23. Michelle McKeown, Vice President of Corporate Affairs at JTI, recognised the 
reasons for the question. She said that, although it is true that some smokers 
stick with a brand, others might choose to move to another brand and that her 
own company’s Mayfair brand, for example, had, in order to “satisfy its position 
as the fastest growing brand in the market”18, diversified into other variants–– 

“As a result of the Tobacco Advertising and Promotion Act 2002, which 
banned all advertising except for the A5 sheet of paper in the retailers, JTI 
delisted a lot of brands and took a lot off the shelves. Because the brands 
were not well known, they were not selling and, in an environment where one 
cannot advertise or communicate with one's customers, their market share 
was decreasing more and more. We then increased the variants of the other, 
better-known brands by introducing Superkings. I am not sure that that 
answers your question, but there are economic reasons for the increase in 
brand variants. Because the Mayfair brand is growing—it is one of the most 
popular in Scotland—there are more variants of it.”19 

24. Sheila Duffy of ASH Scotland, however, offered a different interpretation of the 
increase in the number of brand variants. She explained that, at the time of the 
Tobacco Advertising and Promotion Act 2002 (“the 2002 Act”), ASH Scotland 
had not opposed the exemption of retail displays, because they had not been 
“really an issue at the time” but that they had since become “a major loophole” 
in the 2002 Act, as cigarette companies had invested a lot of money in glitzy, 
eye-catching promotional displays that were often placed next to 
confectionery— 

“Brands have also proliferated—not, as your witnesses last week indicated, 
because of changes in the nature of the product, but because of changes to 
packaging. I have a folder of material that we collected from half a dozen 
retail publications in the first quarter of the year showing how brand variants 
are very often about making minor changes to the packaging to make the 
brand more attractive and have little to do with the product itself.”20 

The cost of the ban: refurbishing retail outlets 
25. Witnesses critical of the proposal for a point-of-sale display ban also argued 

that there would be a disproportionate impact on retailers arising from the cost 
of refurbishing stores to comply with the ban. It was said that the convenience 
store sector would incur “heavy costs, which could be measured in millions of 
pounds”.21 Janet Hood, Head of BII Scotland, put it thus— 

“If the display unit is taken away, the subsequent vacuum will have to be 
filled with something … Taking away a display unit comes with a cost; filling 

                                            
18 Scottish Parliament Health and Sport Committee. Official Report, 20 May 2009, Col 1957-8. 
19 Scottish Parliament Health and Sport Committee. Official Report, 20 May 2009, Col 1958. 
20 Scottish Parliament Health and Sport Committee. Official Report, 27 May 2009, Col 2008. 
21 Scottish Parliament Health and Sport Committee. Official Report, 20 May 2009, Col 1948. 
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the vacuum with something comes with a cost; going back to the licensing 
board comes with a cost; and the new plans that are required come with a 
cost … for a three-till shop the average cost will be between £13,000 and 
£15,000, which, on the back of the new liquor licensing regime, could be 
enough to cripple some players, particularly independents.”22 

26.  The witnesses were asked whether the expected cost to small traders would 
be eased by contributions from the tobacco industry. Michelle McKeown, of JTI, 
stated that JTI had not contributed to such costs when comparable bans came 
into force in Canada but conceded that the company did currently provide funds 
to tobacco retail outlets for the display of its products— 

“We did not pay to put our products out of sight in Canada, and you should 
not assume that we will pay to have our products put out of sight in Scotland. 
As it stands, we pay for the gantries, the installation and the maintenance 
costs with certain retailers.”23 

27. Asked specifically whether JTI would “definitely not” provide any money to any 
retailer in Scotland in the event of a ban being introduced, she responded 
equivocally— 

“I have not seen the technical areas of the regulation, but I am at a loss to 
understand why the business would want to pay for its products to be out of 
sight.”24 

28. Asked about this same point, Sheila Duffy of ASH Scotland informed the 
Committee that the Canadian Government required tobacco companies to be 
“clear and transparent” about what they spend on tobacco marketing and about 
payments that they make to retailers for storage, etc— 

“As a result, we know that, in Canada, the tobacco industry has contributed 
to the costs that retailers have incurred in putting cigarettes out of sight; in 
fact, since the point-of-sale ban was introduced, payments to retailers have 
increased.”25 

The cost of the ban: impact on trade 
29. Katherine Graham, Campaign Manager for the Tobacco Retailers Alliance, 

argued that, as tobacco represented around a third of turnover for newsagents 
and the average small shop, anything that restricted their ability to sell it in the 
way that they currently did would represent a “threat to the business model as a 
whole”. Asked why it would not be sufficient for such retailers simply to display a 
list of the tobacco products stocked, she contended that retailers should be able 
to sell tobacco in the same way as they sold any number of other items in their 
shops as it was difficult for a shop to sell something unless it could show its 
customers what was available.26  

                                            
22 Scottish Parliament Health and Sport Committee. Official Report, 20 May 2009, Col 1956-7. 
23 Scottish Parliament Health and Sport Committee. Official Report, 20 May 2009, Col 1960. 
24 Scottish Parliament Health and Sport Committee. Official Report, 20 May 2009, Col 1960. 
25 Scottish Parliament Health and Sport Committee. Official Report, 27 May 2009, Col 2008. 
26 Scottish Parliament Health and Sport Committee. Official Report, 20 May 2009, Col 1950-1. 
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30. John Drummond of the Scottish Grocers Federation added that “modern 
retailing” was about offering choice and displaying the products that are on 
offer, stating that display was the “norm” and the “way forward”.27  

31. Katherine Graham went on to explain that she did not believe that smokers 
would stop smoking because of not being able to see the stock available in a 
particular shop but that she did believe that the way in which the small retailer 
would be “impaired” by the smoking ban “might” result in smokers buying their 
tobacco from other places such as larger retailers or on the black market. Asked 
what the evidence was for this belief, with particular reference to the Canadian 
Government’s findings that no smaller shops had closed as a result of 
comparable bans in Canada, she cited evidence from studies commissioned by 
the Canadian Convenience Stores Association.28 

32. This reasoning was rejected by Sheila Duffy of ASH Scotland— 

“Most adult smokers—research suggests that the figure is 85 or 90 per 
cent—are firmly established in buying particular brands and know what they 
want to buy before they enter a shop. Therefore, having branding out of 
sight in shops should make no difference to the majority of people who 
purchase cigarettes.”29 

33. The suggestion that smokers might turn to the black market following a point-
of-sale ban was dismissed by David Thomson, Trading Standards Manager at 
South Ayrshire Council, who questioned the logic of the argument. He explained 
that cost is the “sole driver” for buying illicitly – at car boot sales, pubs, Sunday 
markets, etc. He believed that smokers would continue to source tobacco from 
the same places, ask the proprietors whether they sell tobacco and, if a shop 
does not sell tobacco, move on to another. He said that he could not follow the 
suggested link between products being removed from sight and illicit sales— 

“The argument seems to be that, once the products are out of sight, people 
who have been buying cigarettes from a convenience store for years will not 
know that it sells them anymore and will therefore seek out someone who is 
selling cigarettes illicitly ... However, people do not change their habit of 
buying legitimate goods simply because a product has been removed from 
sight.”30 

34. Lesley Armitage of NHS Lanarkshire, recognised the potential economic 
impact of the proposed ban but argued that it should be considered in a wider 
economic context-- 

“…smoking has an enormous economic impact, too. It kills a quarter of our 
population. One in two smokers dies prematurely. Most people who have 
smoking-related diseases—which are not just respiratory, but 
cardiovascular—have years of gradually worsening ill-health before they die. 

                                            
27 Scottish Parliament Health and Sport Committee. Official Report, 20 May 2009, Col 1951. 
28 Scottish Parliament Health and Sport Committee. Official Report, 20 May 2009, Col 1959-60. 
29 Scottish Parliament Health and Sport Committee. Official Report, 27 May 2009, Col 2006-7. 
30 Scottish Parliament Health and Sport Committee. Official Report, 20 May 2009, Col 1985-6. 
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That has an economic impact as a result of issues such as their employability 
and premature disability payments. The impact on local retailers cannot be 
considered in isolation; it should be considered as part of the wider issue.”31 

Specialist tobacconists 
35. Commenting on the exemption for specialist tobacconists, a submission of 

written evidence from Sinforiani Bros raised the case of retailers that specialise 
in the sale of specialist tobacco products such as cigars, pipe tobaccos, snuff 
and smokers’ accessories but do not meet the definition of “specialist 
tobacconist” as less than 50% of their sales come from such products. 
Sinforiani Bros’ submission termed this category of retailer as “independent 
sub-specialists”.32 

36. The case of independent sub-specialists was also raised in oral evidence by 
Mike Davies from the Association of Independent Tobacco Specialists. He 
stated that impact of the Bill would be “catastrophic” for this category of 
retailer— 

“…because a high percentage of their turnover comes from specialist 
products but they do not meet the 50 per cent rule. Under those 
circumstances, the Government should consider giving them an exemption 
so they can continue to display cigars, pipes, pipe tobacco and snuff.”33 

37. A related issue concerning small and medium sized companies mainly with 
specialist product ranges was raised by Wyndham Carver, Secretary-General of 
the Imported Tobacco Products Advisory Council (“ITPAC”). He pointed out that 
these companies “rely to a great extent on the secondary supply channel of 
retail outlets” but cannot depend wholly on the specialist tobacconists only as 
there are only 10 of them in Scotland.34 ITPAC was “extremely concerned” that 
a display ban for these specialist product ranges would “severely and 
disproportionately” affect the small distributive businesses.35 

Scottish Government 
38. Asked about the evidence base justifying the proposal to prohibit point-of-sale 

displays, the Minister referred in passing to work by Gerard Hastings, an expert 
in the area. She went on to cite a selection of comments from 13-year-olds 
about point-of-sale displays, to show how they see tobacco displays— 

"In some shops the tabs are just out on display and the kids look at them and 
think, 'I want that.'"36 

"Cigarettes on the wall and they are next to sweets"37 

                                            
31 Scottish Parliament Health and Sport Committee. Official Report, 27 May 2009, Col 2007. 
32 Sinforiani Bros. Written submission to the Health and Sport Committee.  
33 Scottish Parliament Health and Sport Committee. Official Report, 20 May 2009, Col 1951. 
34 Scottish Parliament Health and Sport Committee. Official Report, 20 May 2009, Col 1949. 
35 Imported Tobacco Products Advisory Council. Written submission to the Health and Sport 
Committee. 
36 Scottish Parliament Health and Sport Committee. Official Report, 10 June 2009, Col 2093. 
37 Scottish Parliament Health and Sport Committee. Official Report, 10 June 2009, Col 2093. 
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"When you are little you are attracted to bright colours and shiny things"38 

"Out of sight, out of mind."39 

39. She connected these quotations with the Bill's policy aim to reduce the 
attractiveness of cigarettes and to try to minimise the likelihood that children 
and young people will start to smoke in the first place. For the Minister, even if 
children are taught elsewhere that cigarette smoking is dangerous and bad for 
them, illuminated cigarette displays having “pride of place in every shop they 
walk into” gives a mixed message. She dismissed the suggestion that the 
mandatory health warnings displayed on cigarette packages is the most 
prominent thing about point-of-sale displays, contending that, often, the prices 
obscure the health message and, from a distance, only the “attractive gold 
designs” could be seen— 

“A lot of effort and money goes in to the design of packets. Why? I contend 
that it is because point-of-sale displays are a powerful tool. They are the only 
marketing and advertising tool that remains to the tobacco companies 
because the others have been removed, so displays are important to them.40 

40. She went on to develop the point about the importance of displays and 
packaging to the tobacco industry and described the industry as having been 
innovative in its approach to using packaging to “maximum effect”. She said that 
packet design was well thought through as regards the market that the industry 
was trying to reach and surmised that that was the “industry's response to an 
ever-decreasing opportunity for advertising”. She said— 

“[The industry] … now focuses on the packet's design, look and colour, as it 
is aware that that will be visible on the display gantry. Getting figures from the 
industry is quite difficult, as you can imagine, but it would be interesting to 
know how much money has been spent on innovation and design over the 
past 10 years or so. We have not been privy to that information, but I suspect 
that it would be quite a sizeable amount.”41 

41. The Minister accepted that, from the information currently available, those 
against the ban, like those in favour of it, could produce evidence to support 
their case. However, she also drew a parallel with the ban on smoking in 
enclosed public places, stating that the evidence base was being gathered as 
countries progressively took “groundbreaking” steps to reduce cigarette 
smoking— 

“We are now gathering real evidence about the achievements of the ban on 
smoking in enclosed public spaces; in five or 10 years, we will be doing the 
same with regard to displays.”42 

                                            
38 Scottish Parliament Health and Sport Committee. Official Report, 10 June 2009, Col 2093. 
39 Scottish Parliament Health and Sport Committee. Official Report, 10 June 2009, Col 2093. 
40 Scottish Parliament Health and Sport Committee. Official Report, 10 June 2009, Col 2093-4. 
41 Scottish Parliament Health and Sport Committee. Official Report, 10 June 2009, Col 2105. 
42 Scottish Parliament Health and Sport Committee. Official Report, 10 June 2009, Col 2094. 
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42. Asked about the cost to retailers of changing their premises because of the 
ban, and the necessary lead-in time, the Minister outlined her plan to 
differentiate the lead-in times according to the size of the retailer: large retailers 
such as supermarkets would have to implement the ban by 2011 and small 
retailers by 2013— 

“By giving them more time, we will make it possible for the many small 
premises that have a rolling refit programme to build any modifications that 
are necessary under the display ban into their natural programme of work.”43 

43. The Minister also explained that there would be some flexibility in how retailers 
achieve compliance with the ban— 

“In Canada, a system was devised that I think cost each retailer about £500 
that allowed people to comply with the legislation, so there are ways of 
minimising the costs. In our discussions with retailers, we are not going down 
the route that the Department of Health is going down, which is about 
specifying particular materials and so on. We do not think that we have to do 
that. As long as the bill's objective of banning displays of tobacco is 
achieved, we must allow flexibility in how that is done.”44 

44. Asked what evidence the Scottish Government had considered about the 
impact that a ban could have on business, the Minister stated that the 
Government knew of no international evidence that links point-of-sale display 
bans with businesses closing. She added that it had made particular efforts to 
talk to small retailers about how to minimise the impact on their businesses of 
the physical adjustments that would be necessary. She reiterated that there 
would be a long lead-in time for the measures and acknowledged the 
challenges that small businesses were facing.45 

45. She went on to restate the policy intention of the Bill: to reduce the 
attractiveness of cigarettes to young people and prevent them from starting 
smoking in the first place. She emphasised that it is not about stopping adults 
going to the places where they always bought their cigarettes and affirmed that, 
in other countries, if adults habitually bought their cigarettes from a particular 
shop, they appeared to continue to do so following the introduction of a point-of-
sale display ban.  

46. In respect of the situation facing independent sub-specialists, the Committee 
was informed that Scottish Government officials were actively involved in 
discussions with the sub-specialist sector about how their issues might be 
accommodated.46 

Conclusion 
47. The Committee notes that strong views were advanced on both sides of 

the debate. The Committee also recognises that the evidence base for this 
proposal is at an early stage and that the international evidence to date is 

                                            
43 Scottish Parliament Health and Sport Committee. Official Report, 10 June 2009, Col 2104. 
44 Scottish Parliament Health and Sport Committee. Official Report, 10 June 2009, Col 2104. 
45 Scottish Parliament Health and Sport Committee. Official Report, 10 June 2009, Col 2108. 
46 Scottish Parliament Health and Sport Committee. Official Report, 13 May 2009, Col 1904. 
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inconclusive. The Committee notes the Minister’s comments that action 
such as the proposed ban would itself lead to more evidence and more 
conclusive evidence over time.  

48. Most members of the Committee were not persuaded by some witnesses’ 
arguments that the cost to small retailers of the physical adjustments 
necessary to complying with such a ban would be excessive, nor that no 
financial aid for such retailers would be forthcoming from the industry. 
However, the Committee accepts that there would be a cost to business 
arising from the proposed ban, namely in relation to the reconfiguration of 
retail space, and welcomes the discussions that the Scottish Government 
is undertaking to facilitate the adjustment for smaller retailers. 

49. On balance, the majority of Committee members consider that the display 
of cigarettes at the point of sale constitutes advertisement and that a ban 
on such displays would have a positive impact over the long term. The 
majority of Committee members do not believe the measure proposed to 
be disproportionate to the costs associated with the change. 

Sale of tobacco products to persons under 18 

Background 
50. The Bill would also restate the existing offence of selling tobacco products to 

under-18s, with the modification that retailers would have a defence to the 
offence if they believed that the customer was over 18 and were shown 
acceptable proof of identification, such as a passport or a driving licence. The 
existing requirement to display a warning statement – to the effect that it is 
illegal to sell tobacco products to under-18s – at all points of sale where tobacco 
products are sold would also be restated. 

Defence against the offence of selling tobacco to under-18s 
51. The Bill provides that it would be a defence to a charge of selling tobacco to a 

minor that, in addition to the accused person believing the underage customer 
to be over 18 and as an alternative to having taken reasonable steps to 
establish the customer's age, no reasonable person could have suspected from 
the customer's appearance that he or she was under the age of 18. Asked 
about this provision, David Roderick of the Society of Chief Officers of Trading 
Standards in Scotland expressed the view that putting such a defence into 
legislation would be something of a “retrograde step” compared with other 
legislative changes— 

“The Children and Young Persons (Protection from Tobacco) Act 1991 
removed the word "apparently" from the Children and Young Persons 
(Scotland) Act 1937, which said that it was an offence to sell to someone 
who apparently was underage. That followed similar legislation that dealt 
with fireworks. At one time, the legislation referred to people appearing to 
be underage, but if it is an offence to sell to someone who is underage, it is 
an offence full stop. We agree that if someone has formed the first part of 

88



Health and Sport Committee, 8th Report, 2009 (Session 3) 

 13

the defence, and has made the checks and established that a person is not 
underage, what is the point of the second part?”47 

52. He went on to explain that there would be consequences for test purchase 
volunteers, who would be susceptible to being called to court by defence agents 
in order to try to persuade a sheriff that the defence could be satisfied— 

“Bringing a test purchase volunteer to court would go against all the 
principles of volunteer test purchasing. Although the young people involved 
are generally 16 and a half, in some cases they are under 16. We try 
everything possible not to bring those young people to court. The provision 
would force businesses—in order to keep their licence—to ask for the test 
purchase volunteer to be produced in court so that the defence could be 
tested. That would be a retrograde step.”48 

53. He also explained that a case might take “several months, or even a year,” to 
get to court and so the person who was 16 or 16 and a half at the time of the 
purchase would then be 17 or older, which could cause “evidential difficulties”.49 
In relation to the example of a person with a genetic condition that made them 
look elderly, he suggested that “no enforcement agency would ever take action” 
in such a case.50 

Conclusion 
54. The Committee notes the argument that it would be a retrograde step to 

create a defence to a charge of selling tobacco to an underage person that 
no reasonable person could have suspected from the customer's 
appearance that the customer was under the age of 18. A majority of the 
Committee is in favour of the defence contained in sub-paragraph 
4(2)(b)(ii) of the Bill being removed. 

55. The Committee also notes, however, that, under the Licensing (Scotland) 
Act 2005, it is an offence for a person aged under 18 to buy or to attempt 
to buy alcohol for him or herself. The Committee believes that there needs 
to be a balance of responsibility between retailers and underage 
purchasers and, therefore, calls upon the Minister for Public Health and 
Sport to consider whether the responsibility of minors with regard to 
purchasing tobacco should be brought into line with the position in 
respect of alcohol. 

Prohibition of vending machines for the sale of tobacco products 

Background 
56. A new offence of having vending machines available for the sale of tobacco 

products would also be created. The person committing the offence would be 
the person who has the management or control of the premises on which the 
vending machine is available for use. 

                                            
47 Scottish Parliament Health and Sport Committee. Official Report, 20 May 2009, Col 1992-3. 
48 Scottish Parliament Health and Sport Committee. Official Report, 20 May 2009, Col 1993. 
49 Scottish Parliament Health and Sport Committee. Official Report, 20 May 2009, Col 1993-4. 
50 Scottish Parliament Health and Sport Committee. Official Report, 20 May 2009, Col 1993. 
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Evidence base 
57. Julian Banks Managing Director of Sinclair Collis Ltd – a UK-based cigarette 

vending machine operator of sites throughout Great Britain – was asked about 
evidence from the Society of Chief Officers of Trading Standards in Scotland 
that underage individuals purchasing cigarettes from vending machines 
remained a problem and the 2006 Scottish Schools Adolescent Lifestyle and 
Substance Use Survey (“SALSUS”) report showing that 10 per cent of 15-year-
olds obtained their cigarettes from vending machines. In response, he 
questioned the validity of much of the evidence, including surveys like SALSUS. 
He claimed that such surveys do not show what children actually do, only what 
they say they do.51  

58. Paul Mair, Chairman of NACMO, went further and criticised the way in which 
the surveys are carried out and, in particular, the multiple-choice format of 
SALSUS. He claimed that this format would result in non-smokers answering 
questions aimed only at smokers.52 

59. Julian Banks of Sinclair Collis Ltd went on to argue that price was a big driver 
for purchase or non-purchase and that, because cigarettes from vending 
machines are comparatively so expensive, it was unlikely that a child would 
choose to source cigarettes from vending machines.53 This view was echoed by 
Simon Clark of FOREST.54 

60. A different perspective, however, was offered by Sheila Duffy of ASH Scotland. 
Referring to anecdotal reports from members of the Scottish Tobacco Control 
Alliance suggesting that single cigarettes were being sold for £1 apiece in Fife 
and 50 pence apiece in Glasgow, she suggested that the extra expense of 
purchasing from a vending machine may not be a deterrent— 

“Although it may seem expensive for a child to spend extra money on 
purchasing cigarettes from a vending machine, it may be an easier source of 
supply for them than other sources are. They can recoup the money by 
selling single cigarettes to other children.”55 

61. Witnesses were referred to a recent report in the Manchester Evening News 
that, in the north-west of England, there had been a region-wide crackdown on 
purchases from vending machines by underage people. The outcome of this 
initiative was that, of the 120 pubs visited, cigarettes were obtained by 
underage volunteers in 75 of them. Paul Mair of NACMO acknowledged that, in 
the past 12 months, trading standards departments throughout the United 
Kingdom had stepped up the number of test purchases made in environments 
where there were vending machines. He pointed out, however, that, in the past 
20 years, no NACMO member had been prosecuted for or convicted of the 
offence of selling tobacco to an underage person.56 Moreover, despite 

                                            
51 Scottish Parliament Health and Sport Committee. Official Report, 20 May 2009, Col 1962-3. 
52 Scottish Parliament Health and Sport Committee. Official Report, 20 May 2009, Col 1964. 
53 Scottish Parliament Health and Sport Committee. Official Report, 20 May 2009, Col 1963. 
54 Scottish Parliament Health and Sport Committee. Official Report, 20 May 2009, Col 1962-4. 
55 Scottish Parliament Health and Sport Committee. Official Report, 27 May 2009, Col 2020. 
56 Scottish Parliament Health and Sport Committee. Official Report, 20 May 2009, Col 1965-6. 
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recognising the possibility that under 18s might be able to procure cigarettes 
from vending machines, he refuted that they do— 

“Trading standards officers go into a pub at a certain time during the day with 
an underage person, who then goes to the machine, puts in the correct 
money and gets the product. Can someone who is under 18 go to a vending 
machine and purchase the product? It is evident that they can, and we do not 
deny that. The question is whether they actually do that. We firmly believe 
that they do not.”57 

62. Julian Banks of Sinclair Collis Ltd added that, for the purposes of test 
purchasing, trading standards officers encouraged children to buy cigarettes 
from vending machines by giving them £7 in coins to do so. He argued that this 
was not a normal habit— 

“Nobody stands beside a child saying, "Here's the £7 you need to use that 
machine." That is a false picture. We hear considerable concerns from 
publicans about the way in which trading standards do that. That might well 
be the subject of legal action.”58 

63. Paul Mair of NACMO, reiterating the view that children do not purchase 
cigarettes from vending machines at a high price in the “often…hostile 
environment” of pubs, argued that the real issue regarding tobacco had to do 
with the sale of illegally imported, counterfeit and contraband products on street 
corners.59 Elspeth Lee of Cancer Research UK, however, pointed out that not 
all cigarette vending machines were in premises predominantly frequented by 
over-18s— 

“78 per cent are located in pubs, which younger people can enter; 10 per 
cent are in clubs; 7 per cent are in hotels; 3 per cent are in shops; 1 per cent 
are in bingo halls; and the rest are elsewhere. We need to recognise that 
certainly not all cigarette vending machines are sited in premises that are 
accessible only to those aged 18 or over.”60 

64. She argued that, even where machines were placed in establishments that 
were accessible only to the over-18s, there was the potential for younger people 
to nonetheless access such places and therefore to access cigarettes.61 

Impact on the licensed trade 
65. Evidence from witnesses on the provisions affecting the sale of tobacco 

products focussed on the proposal to ban vending machines. Janet Hood, from 
BII Scotland, expressed “serious concerns”62 about removing vending machines 
from licensed premises. Whilst she acknowledged that vending machines in 
licensed premises had “little direct benefit for the bottom line”63, she argued that 

                                            
57 Scottish Parliament Health and Sport Committee. Official Report, 20 May 2009, Col 1966. 
58 Scottish Parliament Health and Sport Committee. Official Report, 20 May 2009, Col 1973. 
59 Scottish Parliament Health and Sport Committee. Official Report, 20 May 2009, Col 1973. 
60 Scottish Parliament Health and Sport Committee. Official Report, 27 May 2009, Col 2019. 
61 Scottish Parliament Health and Sport Committee. Official Report, 27 May 2009, Col 2019. 
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there was an indirect benefit on footfall owing to a “synergy” between the 
purchasing of alcohol and cigarettes. Her reasoning was that, when people 
having a drink in a pub wanted to buy cigarettes and found that none was 
available on the premises, they would leave and go to buy the cigarettes in, for 
example, a supermarket. There, she maintained, they would also buy half a 
dozen cans of beer and go home rather than back to the pub. She also applied 
this rationale to rural settings where, she said, people wishing to purchase 
cigarettes outwith the village shop’s business hours would tend to go to the pub 
to get the cigarettes and have a drink whilst they were there64— 

“Pubs are the hub of most communities, particularly rural ones. If people 
are driven out of those places to get cigarettes elsewhere—for example, 
buying the entire lot in a supermarket on a Saturday—or if they have to go 
home from the pub because they do not have any cigarettes, which they 
like to have to accompany their drink when they are smoking outside the 
pub, people will cease to go to the pub.”65 

66. She argued that, as pubs sell “not only alcohol and cigarettes but food and 
everything else”, the loss of pubs would harm the economy and the tourism 
business and that, therefore, the Bill's proposals would be the “final straw” for 
marginal pubs in rural communities.66 

67. Asked why vending machines as a means of selling cigarettes – rather than, 
for example, from behind the bar – were so important to the licensed trade, 
Janet Hood explained that cigarette vending machines were introduced to 
prevent theft— 

“The theft of one packet of cigarettes from behind the bar knocks out the 
profit from two cartons and makes it almost impossible to sell cigarettes in 
that way. Nowadays, there is not enough room behind bars for cigarettes to 
be put under the counter.”67 

68. Julian Banks, of Sinclair Collis Ltd, confirmed the connection between vending 
machines and theft, explaining that, before such machines were introduced, 
licensees had been losing a considerable amount of stock on staff changeovers 
and when other things were happening behind the bar.68 Paul Mair of NACMO, 
described vending machines as a “secure and safe way” of selling cigarettes in 
licensed premises and put forward the view that stocking tobacco behind the 
bar made it “accessible to children and to landlords' sons and daughters”.69 

Alternatives to a ban on vending machines 
69. According to Paul Mair, members of NACMO were not against further 

restrictions to make it harder for children to get cigarettes from vending 
machines. He proposed a form of age restriction and age verification for 
vending machines, rather than a total ban. He explained that the system 
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proposed would be operated through a radio frequency system, ensuring that 
an underage person would be unable simply to approach a machine and 
purchase tobacco.70 The underage person would have to go to the bar, where 
age verification would take place. He explained that such a system, compatible 
with existing vending machines, had been developed and was being trialled in a 
number of pubs in the Manchester area— 

“…the results that are coming back are highly favourable, on a number of 
points. First, everybody has to come for age verification. Secondly, the 
system has been embraced by the staff working in that environment. We are 
very much aware that, unless the system is embraced by the staff, it will fail. 
As I say, the results that we have got back from the initial trials have been 
very positive.”71 

70. However, Elspeth Lee of Cancer Research UK questioned whether “placing the 
emphasis on busy bar workers” would achieve the objective of making vending 
machines available only to those aged 18 or over.72 Reservations were also 
expressed by Sheila Duffy of ASH Scotland, who called for test purchasing 
evidence on whether remote control or token systems for vending machines 
were effective. Drawing a parallel with test purchasing evidence showing that 
under-18s had been able to purchase from retailers, she questioned whether a 
vending-machine age-control system operated by bar staff would be effective— 

“We have not questioned the majority of retailers, but we have said that 
enforcement officers report that a quarter of retailers, when test purchased, 
will make underage sales. We would have similar concerns about any 
vending machine system.”73 

Scottish Government  
71. Asked about the suggested radio-controlled age verification system for vending 

machines, the Minister argued that it was not known whether bar staff and 
licensed trade would want to take on the responsibility for operating such a 
system. She added that the Scottish Licensed Trade Association (“the SLTA”) 
had told her that it did not consider vending machines to be an important part of 
the trade— 

“They are marginal to its operation and there is a genuine issue in respect of 
shifting responsibility to bar staff who will be extremely busy doing other 
things.”74 

72. She refuted the position of BII Scotland that banning vending machines would 
have an impact on the licensed trade, explaining that the SLTA had surveyed its 
members on the matter and had found them to be “ambivalent” about vending 
machines. She went on to explain that there was concern about the increase in 
responsibility for bar staff arising from operating whatever the proposed 
alternative to the ban— 
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“The direction of travel seems to be that there will be quite a complicated 
system that will have to be policed. I am not sure how much consultation 
there has been with the licensed trade down south on that, but I would think 
that there are issues to do with that responsibility that have to be explored.”75 

73. As regards the justification for a ban, she stated one young person in 10 
currently accessed cigarettes through vending machines. Describing the ban as 
an “important public health measure”76, she said that she saw “no place in a 
modern Scotland”77 for cigarette vending machines— 

“For me, the fundamental question is whether tobacco is an appropriate 
product to sell in a vending machine. We would not sell other age-restricted 
dangerous products in vending machines, so why do we sell cigarettes in that 
way? Although there might be technical solutions, should one want to go 
down that route, for me it all comes back to the fundamental question 
whether it is right to sell cigarettes in that way. The Government's view is that 
it is not.”78 

74. Asked about the number of jobs involved in the vending machine business and 
the impact of a ban on employment, the Minister acknowledged that job losses 
would be a concern not to be taken lightly. She stated that the Scottish 
Government was still trying to establish with companies exactly what the 
numbers were and that it had been “quite a challenge to get accurate 
information” from quite a lot of the companies that were subsidiaries and/or 
based in England. She confirmed that a revised financial memorandum would 
be issued “as quickly as possible”.79 

75. She went on to explain that the Scottish Government wished to ensure that 
there would be time for vending machine companies to investigate how they 
could bolster non-tobacco-related parts of their businesses. She also said that 
other arms of government might be able to help with diversification into 
alternative areas.80 

Conclusion 
76. The Committee is not persuaded by the criticisms made by some 

witnesses, in arguments against the Bill, of SALSUS, a survey conducted 
by successive Governments since the 1980s that has been validated and 
subjected to rigorous scrutiny over the years. Furthermore, other critics 
of the Bill referred to SALSUS when making their case. 

77. The Committee notes the arguments that a ban on cigarette vending 
machines may have an economic impact on the licensed trade but 
recognises equally the opposing arguments, including those of the 
Minister, that the impact may be marginal.  
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78. The Committee also notes the alternative proposal put forward by 
operators of vending machines for a radio-controlled system based on 
age verification by bar staff in licensed premises. However, the Committee 
remains to be convinced that this system could be made to work in 
practice across the range of situations in which a vending machine might 
be installed – for example, in crowded city-centre pubs where there are 
many distractions for bar staff. 

79. The Committee recognises that there would inevitably be a cost to 
cigarette-vending-machine businesses but notes the Minister’s 
assurances that the Scottish Government is working with the sector with 
a view to minimising the impact. 

80. The Committee understands that youth smoking is a great concern and 
that, as demonstrated by SALSUS, vending machines are a source of 
cigarettes for young people. Most Committee members are persuaded by 
the view that, in common with other age-restricted dangerous products, it 
is not appropriate to sell tobacco in vending machines. In this context, the 
majority of Committee members are, on balance, in favour of the 
prohibition of vending machines for the sale of tobacco products. 

PART 1: REGISTER OF TOBACCO RETAILERS  

Background 
81. The Bill would establish a national register of tobacco retailers. All tobacco 

retailers would have to be registered, with a duty to notify certain changes or 
face penalties for not doing so. A retailer receiving three or more tobacco 
enforcement actions against specified premises could face a ban on selling 
tobacco in those premises for up to 12 months. The ban would be applied 
through the courts. The Bill would also give Scottish Ministers regulatory powers 
to make specific provision for vehicles, vessels and movable structures. 

82. Asked about the proposed national register, Janet Hood of BII Scotland said 
that she was “not convinced” that the scheme would make any difference to 
how tobacco was sold because there was “no evidence” to show that it would. 
She raised concerns about how long it would take to register retailers and about 
how clear the Bill’s provisions were as to whether being struck off would affect 
just one premises or all of a retailer’s premises.81 

83. John Drummond of the Scottish Grocers Federation favoured registration over 
the alternative of licensing on the grounds of being “cheaper, easier and more 
efficient”, whereas licensing would bring “unnecessary bureaucracy and cost”. 
However, he also suggested that that registration would not in itself lead to the 
prevention or even diminution of activity in the illicit cigarette market. To achieve 
that, he said, stronger powers for trading standards, the police or both would be 
required82. Katherine Graham from the Tobacco Retailers Alliance supported 
“any measure that prevented” sales to under-18s but echoed John Drummond’s 
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doubt about whether a registration scheme would help enforcement against the 
black market.83 

84. David Thomson, Trading Standards Manager at South Ayrshire Council, 
however, felt that the Bill would help trading standards officers to “crack down” 
on illicit trade. He said that the direct power that the Bill would confer on the 
police and trading standards to deal with people not registered to sell tobacco 
should increase their ability to tackle illicit sales. He said that the Bill’s 
provisions would “add strength to [police and trading standards officers’] 
elbow”84 and make operations “much simpler” for trading standards officers and 
for the police. 

Scottish Government 
85. The Minister explained that, after much consideration of different possible 

schemes, involving discussion with retailers and small businesses in particular, 
the Scottish Government felt that the registration scheme “ticked all the right 
boxes” in terms of having a tool for trading standards to use to ensure that 
those registered to sell tobacco products could, if they broke the law, be 
stopped and would lose their right to sell tobacco products. She also explained 
that a chain of stores would have to register each of its outlets as separate 
entities. The law would be applied to each store and, if the law were breached 
by a particular store, that store would lose its right to sell tobacco products.85 

86. She emphasised the importance of the registration scheme as the penalty of 
losing the right to sell tobacco products would be a “fast and easy way of 
dealing with the problem”. She also argued that it would be effective in 
addressing the illicit trade because there would be “big penalties” for 
unregistered people who were found to be selling tobacco products— 

“We are not talking about buttons: there will be pretty stiff penalties, such as 
a £20,000 fine and six months in jail—which trading standards officers have 
welcomed—for not being registered while selling tobacco products, or for 
being an illicit trader. Simplicity is sometimes a good thing. I am convinced 
that the provisions in the bill are the best way to achieve our desired ends.”86 

87. It was put to the Minister that it may be desirable to include in the Bill a 
sanction against the legal person applying for registration if they were legally 
responsible for multiple breaches across different sets of premises – for 
example, if a pattern were established that suggested that a multi-centre owner 
was failing to train staff properly or an operator of a fleet or ice cream vans, 
each of which would be treated as a separate set of premised under the Bill. 
The Minister agreed to reflect on whether there should be a mechanism to 
address the issue of a chain of stores in which premises fell foul of the law one 
by one. 
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Conclusion 
88. The Committee welcomes the proposal for a national register of tobacco 

retailers. In relation to the discussion around single operators of multiple 
premises, the Committee welcome’s the Minister’s agreement to reflect on 
the matter and asks that she report back before stage 2 of the Bill is 
reached. 

PART 1: ENFORCEMENT AND FIXED PENALTIES  

Background 
89. Local authorities would be responsible for the enforcement of the tobacco 

display, tobacco sale and retail registration provisions in the Bill. They would 
also be required to consider carrying out a programme of enforcement at least 
once in every year. 

90. The Bill would also allow council officers and police constables to issue fixed 
penalty notices in relation to all offences relating to the sale and display of 
tobacco products and the national register of retailers. 

91. Council officers would also have powers of entry to non-residential premises, 
which they would be able to use in order to establish compliance with the 
requirements of the Bill. The power would also allow council officers to seize 
documents and records as well as requiring people to provide them with 
information and assistance. The Bill would further allow a sheriff to issue a 
warrant for council officials to enter premises in certain circumstances, including 
where an officer had previously been refused entry. 

Interaction of fixed penalty notices with the national register of tobacco retailers 
92. Witnesses were asked whether fixed-penalty notices should be recorded on 

the national register of tobacco retailers. Lesley Armitage of NHS Lanarkshire 
responded that they should be so that the record showed a full picture of a 
particular retail outlet’s track record. Sheila Duffy of ASH Scotland agreed and 
also called for the information about enforcement activities and penalties issued 
to be made public and available— 

“…because we have concerns that, although resources have been allocated 
by Government to enforcement, they may not reach the front line as we 
would wish them to. It would also be helpful if guidance were issued that 
serious infringements and breaches of the law, such as selling tobacco to 
under-18s or displaying tobacco products, should attract an immediate fixed-
penalty notice.”87 

93. John Drummond of the Scottish Grocers Federation expressed the following 
view on the same issue— 

“As responsible retailers, we have no issue with that suggestion; it sounds 
eminently sensible.”88 

                                            
87 Scottish Parliament Health and Sport Committee. Official Report, 27 May 2009, Col 2027-8. 
88 Scottish Parliament Health and Sport Committee. Official Report, 20 May 2009, Col 1983. 

97



Health and Sport Committee, 8th Report, 2009 (Session 3) 

 22

Powers of entry 
94. The Bill would confer upon local authority officers, for the purpose of carrying 

out the local authority’s functions under the Bill, a power of entry to any 
premises other than private dwelling houses. The representative from ACPOS, 
Assistant Chief Constable Andrew Barker, put forward a case for extending this 
power to include the police, in the interests of partnership working between the 
police and local authorities— 

“…the association…would welcome the police being granted similar 
powers…. Joint working with local authorities and council officers is strong. 
Giving the police parity in relation to the powers that we are discussing would 
be a helpful step forward.”89 

Criminalisation of other activities 
95. Katherine Graham from the Tobacco Retailers Alliance suggested that there 

were measures more effective in reducing youth smoking than those in the Bill. 
She said that the Tobacco Retailers Alliance would favour the criminalisation of 
proxy purchasing— 

“Currently, the legal onus for enforcing the law rests entirely on retailers. The 
only law is that retailers cannot sell tobacco to under-18s, which means that it 
remains legal for adults to buy tobacco for under-18s. That sounds a bit 
shocking, but it is very commonplace. The evidence from trading standards is 
that an estimated 46 per cent of underage smokers regularly get their 
tobacco from a proxy purchaser. We are keen for that avenue of access to be 
closed off.”90 

96. She also referred to recent studies from the USA showing that making 
possession of tobacco an offence for under-18s significantly reduced their 
opportunity to smoke. She acknowledged that there are sensitivities about 
criminalising minors but, drawing a comparison with alcohol, pointed out that, 
when the police saw an under-18 drinking alcohol in public, they confiscated the 
alcohol, whereas they did not do that with tobacco.91 Her reading of the current 
situation was confirmed by David Roderick of the Society of Chief Officers of 
Trading Standards in Scotland, who stated that equivalent provisions for 
tobacco purchasing do not exist and it is not, therefore, an offence for under-
18s to buy tobacco or for someone to buy it on their behalf.92 

97. Asked whether she would support a strengthening of the law in this area, 
Sheila Duffy of ASH Scotland supported giving the police powers to confiscate 
tobacco from under-18s and stated that ASH Scotland does not have an 
objection to the criminalisation of proxy purchasers.93 However, she was 
against the criminalising of young people for possessing tobacco and 
questioned how effective proxy-purchasing measures would be— 
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“The evidence base on such measures is tiny and, as far as I am aware, 
there is no evidence to support their effectiveness. ASH Scotland certainly 
supports the idea of giving the police powers to seize tobacco from underage 
people. Beyond that, we have a concern that proxy purchase measures 
might deflect from some of the more evidence-based measures that are 
being considered.”94 

98. Fiona Beaton MSYP, Acting Health Convener in the Scottish Youth Parliament, 
also spoke out against criminalising young people for possessing tobacco 
products. She said that the Scottish Youth Parliament favoured targeting 
retailers and proxy purchasers rather than the young people who access 
products when they are underage.95 

99. Assistant Chief Constable Andrew Barker, representing ACPOS, was also 
supportive of the suggestion that proxy purchasing should become an offence. 
He described the similarity with the purchase of alcohol – the proxy purchasing 
of which being an offence – as “quite significant” and reported that, in relation to 
alcohol, there had been a decrease in failures in test purchases directly from 
the retailer but also that there was a substantial amount of evidence of a 
problem emerging in relation to proxy sales.96 

Scottish Government 
100. The Minister was asked why the Bill required local authorities to “consider 

carrying out” a programme of enforcement at least once in every year, rather 
than requiring them to “undertake” such a programme at least once in every 
year. It was stated in response that the provision in the Bill was a “straight lift 
from existing legislation” and that an annual survey of local authorities’ 
enforcement activity showed that “most” councils had a programme. The 
Minister expressed the view that guidance would probably be important in 
determining where there would be room for manoeuvre but she also stated that 
the Scottish Government wanted consistency in application of the Bill and 
agreed to look into whether the provision should be a simple requirement to 
undertake a programme of enforcement.97 

101. The issue of proxy purchasing was also raised with the Minister. She first 
expressed reservations relating to the difficulty in gathering evidence, stating 
that gathering evidence on the proxy purchasing of tobacco, if it were included 
in the Bill, would be a big challenge, as it was in relation to alcohol. However, 
she went on to say that she was open-minded about including proxy purchasing 
in the Bill and would consider lodging amendments to do so, subject to 
considerations around the scope of the Bill.98 

102. The Minister expressed further reservations in relation to the issue of 
criminalising under-18s for the possession of tobacco, which she described as a 
“serious step” to take. In any event, we have to ask whether such a step would 
reduce or stop consumption— 
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“There is also the question whether that step would be within the bill's scope, 
but that is probably less problematic than the question about proxy 
purchasing in that regard. In respect of confiscating tobacco, she advised 
that the comparable laws relating to alcohol were old and had not been 
subject to compliance with the European convention on human rights, which 
any new law on tobacco would be.” 

103. According to the Minister, this would “not be straightforward” and would 
require “more consultation”.99  

Conclusion 
104. The Committee notes the request made by ACPOS that the powers of 

entry that the Bill would confer on local authority officers should equally 
be conferred on the police and recommends that the Bill be amended to 
this effect. 

105. The Committee notes that there was no opposition expressed in oral 
evidence to the suggestion that fixed penalty notices should be publicly 
recorded on the national register of tobacco retailers and recommends 
that this suggestion be incorporated into the Bill. 

106. The Committee notes the explanation that the Bill’s provisions on local 
authority enforcement programmes are lifted from existing legislation; 
however, given that the Scottish Government is now attaching a higher 
degree of severity to the issue of smoking, the Committee believes that 
enforcement activity should be commensurately more important also and 
therefore recommends that the Bill be amended to require local 
authorities to carry out annual enforcement programmes, rather than to 
consider doing so. 

107. The Committee notes that the criminalisation of proxy purchasing was 
supported across the range of witnesses. The Committee was persuaded 
by the arguments in favour of introducing new measures on proxy 
purchasing and welcomes the Minister’s willingness to consider the 
issue. The Committee recommends that the Bill be amended to criminalise 
proxy purchasing. 

108. The Committee also found persuasive the arguments in favour of giving 
the police powers comparable with those relating to alcohol, to confiscate 
tobacco from under-18s; however, the Committee recognises the 
Minister’s view that this would be technically more difficult to achieve. 
The Committee therefore awaits with interest the outcome of further 
consideration given to the issue by the Minister and asks that she report 
back before stage 2 of the Bill is reached. 
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PART 2: PRIMARY MEDICAL SERVICES 

Background 

109. Part 2 of the Bill would amend existing legislation with respect to the eligibility 
criteria for persons contracting or entering into arrangements with health boards 
to provide for primary medical services. The Bill would amend the list of persons 
who are eligible and, in particular, includes a requirement that all contracting 
parties must regularly perform, or be engaged in the day to day provision of, 
primary medical services.100  

Current legislative position for provision of GP services 

110.  The Primary Medical Services (Scotland) Act 2004 amended the National 
Health Service (Scotland ) Act 1978 by placing a duty on NHS Boards to 
provide or secure 'primary medical services' for their populations. At present, 
the 1978 Act provides that health boards may make such arrangements to 
secure the provision of primary medical services as they think fit.  

111. In practice, this means that health boards can employ doctors directly to act 
as general practitioners (“GPs”). Alternatively, health boards can make 
arrangements (by 'contract' or 'agreement') with a range of 'providers' as 
discussed below.  

GMS contract 
112. A General Medical Services (GMS) contract (under section 17J of the 1978 

Act) is nationally negotiated with some local flexibility for GPs to 'opt out' of 
certain services or 'opt in' to the provision of other services. The contract must 
be with (1) an individual doctor or (2) a partnership where at least one partner is 
a doctor or (3) a company limited by shares where at least one shareholder is a 
doctor. In the second and third options the other partners or shareholders must 
be from a statutory list of individuals who are within the NHS or a health care 
professional. 

Section 17C contract  
113. A 'section 17C' (formally known as 'Personal Medical Services') agreement is 

one which is locally negotiated, to provide for more flexibility to deal with local 
circumstances. The contract can be a locally negotiated agreement with 
medical practitioners or health care professionals or other persons from a 
statutory list. This is the important difference compared to a GMS contract – in 
the case of section 17C contracts, there is no requirement for at least one of the 
individuals to be a medical practitioner.  

Health Board Primary Medical Services contract 
114. Another option is a 'Health Board Primary Medical Services' contract (section 

2C of the 1978 Act), where a health board may, in certain circumstances, award 
a contract to any other person, including commercial bodies, which would then 
employ doctors and other staff to treat patients. There is no requirement that 
those holding the contract be doctors or other health care professionals. The 
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basic requirement is that the person is of ‘good standing’ but there is no 
requirement for a clinical qualification.  

Changes proposed by the Bill 

115. Section 29 of the Bill proposes giving health boards more limited powers than 
they currently enjoy in respect of their ability to enter into agreements which are 
one of the following: (1) a section 17C arrangement or (2) a GMS contract or (3) 
an agreement with parties who would be eligible to enter into a section 17C 
arrangement. 

116. The intention of the Bill is to ensure that any persons contracting with health 
boards must, amongst other things, regularly perform, or be engaged in the day 
to day provision of, primary medical services. This requirement would apply in 
all of the three situations listed above. 

Tightened eligibility to enter into a section 17C agreement  
117. Section 30 of the Bill proposes to amend the eligibility criteria for a section 

17C agreement, namely that health boards would only be able to make such 
arrangements with medical practitioners, health care professionals and 
qualifying partnerships, limited liability partnerships or companies. The Bill 
defines a qualifying partnership or limited liability partnership as one where all 
partners are individuals and at least one partner is a medical practitioner or 
health care professional. A qualifying company would be one where at least one 
share is legally and beneficially owned by a medical practitioner or health care 
professional, and all other shares are owned by individuals.  

118. In addition, health boards can only enter into a section 17C arrangement if 
they are satisfied that the parties have a sufficient involvement in patient care. 
The involvement criteria require that all parties to the agreement regularly 
perform, or are engaged in the day to day provision of, primary medical 
services. The details of what will be sufficient to meet this requirement will be 
set out in regulations.  

Eligibility to enter into a GMS contract 
119. Section 31 of the Bill seeks to amend the criteria for eligibility to provide 

primary medical services under a GMS contract. The bill proposes that health 
boards would only be able to enter into such a contract with medical 
practitioners and qualifying partnerships, limited liability partnerships or 
companies. A qualifying partnership or limited liability partnership as one where 
all partners are individuals and at least one partner is a medical practitioner (i.e. 
a GP). A qualifying company would be one where at least one share is legally 
and beneficially owned by a medical practitioner, and all other shares are 
owned by individuals.  

120. As with the proposals for the section 17C contract, there is a requirement that 
the health board can only enter into this type of contract if the health board is 
satisfied that the contractor has sufficient involvement in patient care.  
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121. The important distinction between the GMS contract and the section 17C 
contract is that in the case of the former health care professionals (like nurses) 
would not meet the qualifying criteria. 

Private companies and existing PMS contracts 
122. The Committee was informed that in 2007 NHS Lanarkshire had tendered for 

a vacant GP practice in Harthill. Three bids were received, two from GP 
practices and one from a private company (Serco). According to Alan Lawrie of 
NHS Lanarkshire there was “considerable local reaction and interest” from 
patients, councillors and MSPs at the time of the tendering process.101 
Ultimately the contract was ordered to one of the incumbent GPs who had gone 
into partnership with another GP.  

123. The legislation is not retrospective, meaning that current contracts held by 
GP practices which do not currently comply with the provisions of Part 2 would 
not be affected. The provisions of the Bill would only apply to new contracts. 
The Scottish Government provided written evidence that, on the basis of 
information provided by health boards, only one practice in Orkney would not 
meet the requirements of the legislation.  

Merits and demerits of commercially run medical practices 

124. The Committee received only nine responses on this part of the Bill, with a 
majority of those who responded being in favour of the tightening of eligibility 
criteria for holding primary medical services contracts. In written evidence, the 
BMA stated that it was the legislative provision (which the Bill seeks to remove) 
that “has allowed the rapid expansion of commercially provided NHS GP 
services in England”.102 NHS Tayside was in favour of the proposals since this 
would “prevent the creation of ‘corporate GP contracts’ by commercial 
companies which would permit them to take over vacant GP practices”.103 The 
BMA also stated “general practice, delivered under the auspices of the NHS, 
will ensure that patient care comes before profit, and that patients can be 
assured of continuity of care”.104 Around 88% of primary medical services are 
delivered through at GMS contract; 9% through a section 17C contract and 3% 
through salaried staff working directly for health boards.  

125. In written evidence, CBI Scotland stated that should the proposals be 
enacted “a significant opportunity to ensure services become more innovative 
and responsive to patient needs would be lost. The Scottish Government rightly 
seeks to improve health outcomes, and rightly looks to continental Europe for 
public policy inspiration. But closing the door to potential new sources of 
innovation and the high quality care provided by independent sector providers 
would, in fact, place Scotland as an isolated case.”105 

126. CBI Scotland’s argument was that “if health services were left purely to 
market forces, equitable and efficient outcomes would not result. However…the 
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Scottish Government’s proposals, which oppose the use of competition and 
choice for primary medical services, miss the point. In primary medical care, 
more capacity would allow GPs to compete for patients on the basis of access 
to high-quality care.”106 

127. Community Pharmacy Scotland also had reservations about the measures, 
as they appeared to be designed to prevent the possibility of an alternative 
source of provision within the market place. It argued that there is no guarantee 
that the existing model of general practice will survive in the long term. Without 
the possibility of alternative methods of provision it would become difficult to 
meet the demands of “hard to doctor areas”, such as rural and disadvantaged 
urban areas.107 Other concerns were raised about the viability of provision of 
primary medical services for nursing homes and the prison service. 

Visit to commercially run medical practices  
128. Two members of the Committee, Helen Eadie MSP and Mary Scanlon MSP, 

undertook a fact-finding visit to Tower Hamlets in London to see a walk-in 
centre and a GP practice, both operated by Atos Healthcare – a commercial 
provider that would not be able to provide primary medical services in Scotland, 
should the eligibility criteria be tightened, as is proposed by the Bill.  

129. The members had a chance to meet representatives of Tower Hamlets 
Primary Care Trust (PCT), NHS London, Atos Healthcare employees (including 
doctors). A note of these meetings is attached at annexe F. The walk-in centre, 
situated near Canary Wharf, has a mixed client list (around half of patients are 
commuters, with the remainder coming from the local population or from a 
transient population, like people staying in nearby hotels).  

130. The GP practice that was visited is located in a very deprived area, with 
around 70% of the patients being of Bengali origin. The previous (traditional, 
GP-led) contract was terminated by the Tower Hamlets PCT, following concerns 
about poor performance, and taken over by Atos Healthcare in January 2008. 
Members were interested to find out that there had been community concern at 
the time that the PCT had awarded the contract to Atos Healthcare. 18 months 
into the contract, the PCT representatives expressed their satisfaction with how 
operations at the GP practice (and the walk-in centre) are being run, citing high 
patient satisfaction levels. It would appear as if patients’ concerns have not 
been realised – essentially the patient experience had not changed despite the 
fact that there had been a change in the primary medical services contract. 
Under the new arrangements, opening hours have been extended. The lead 
doctor said that in his view the major positive change that has occurred is that 
there has been more continuity of care, with there being improvements in 
patients’ levels of trust in doctors, resulting in a positive impact on patients’ 
management of chronic diseases.  

131. This was particularly interesting for members given that one of the criticisms 
that has been levelled at commercially run primary medical services is that 
patients’ interests might come off second best to commercial considerations. On 
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the basis of the feedback given by the representatives of the PCT and NHS 
London, this did not appear to be a problem in reality in the case of these two 
operations.  

132. The members were also interested to learn of an increasing number of GP 
consortia (i.e. companies owned by a small number of doctors) that are 
competing with ‘big business’ like Atos Healthcare and Serco to provide primary 
medical services. These GP consortia – if they are owned by individuals – 
would be likely to meet the tightened eligibility criteria proposed by the Bill. 
However, it would appear that they are just as commercial in outlook as 
companies that are listed on the stock exchange. 

Scottish Government 
133. In oral evidence, the Cabinet Secretary stated that, under the Bill, contract 

holders would be expected to “demonstrate that commitment [to the NHS] by 
being involved in either the clinical care or the running of services on a day-to-
day basis”. She argued that this would “put patients’ interests at the heart of 
general practitioner service provision, where they are at the moment.”108 

134. The Cabinet Secretary recognised that there had not been “an influx of the 
type that some people might have expected” in Scotland— 

“Nevertheless the possibility remains on the statute book that commercial 
companies could become involved and there has been interest from such 
companies. I have listened to representations from a range of interests and 
decided that it is right, given our broader objectives and vision for the NHS, to 
close the loophole.”109 

135. There was some debate in oral evidence about the business status of the GP 
practices that currently hold primary medical services contracts. The Cabinet 
Secretary was keen to stress the difference that she saw between GP practices 
and the commercial contractors that the Scottish Government regarded as 
being undesirable— 

“GPs are independent contractors who run businesses, but they are also 
medical professionals whose motive is the best interests of the patients and 
the communities in which they live. There is a difference between a company 
that is made up of health professionals who have a health motive and a big 
company that is not composed of health professionals…that approach is not 
appropriate for what is often rightly described as the gateway to our national 
health service.”110  

“The bill is trying to deal with commercialisation of the health service. GPs 
are independent contractors…they are health professionals – they run 
businesses but their primary motive is the delivery of health care. There is a 
material difference between that and big commercial companies that are 
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made up of shareholders and that do not have that health experience and 
responsibility for the delivery of health care.”111 

136. Regulations would stipulate what constitutes the regular performance of, or 
being engaged in the day to day provision of, primary medical services. The 
Committee understands that draft regulations will be provided before Stage 2. In 
oral evidence, the Cabinet Secretary said that there would be a requirement for 
an average time commitment of a day a week.112 However, it would appear that 
this commitment would apply to any practice and not to a specific practice. So it 
would be possible for a GP to hold a contract to provide primary medical 
services for a practice without having any involvement in that particular practice. 
If this were the case, it could be argued that this was comparable in its 
‘commerciality’ to big businesses that were not owned by health professionals.  

137. The Cabinet Secretary’s view was that she would reflect on this view but 
explained the rationale behind the Scottish Government’s current thinking— 

 “We want to ensure that people who are party to primary care contracts have 
an interest and involvement in, and therefore knowledge of, the running of 
primary GP services and, by extension, knowledge of and interest in the 
broader issues of the NHS…I do not believe that that necessarily means that 
there must be that kind of involvement in each and every practice for which 
somebody has a contract.”113 

Conclusion 
138. There are a range of views among committee members about whether 

there is a need for Part 2 of the Bill.  

139. All members of the Committee consider that there can be no guarantee 
that the existing model of general practice will survive in the long term. 
For example, there may come a time when a health board may struggle to 
secure primary medical services for a particular community, whether that 
be in a rural location or a disadvantaged urban area. One possible future 
development might be that a community might wish to form a co-
operative to contract for a GP practice if the health board had been unable 
to secure primary medical services through any of the currently available 
options 

140. Some members of the Committee consider that it is unnecessary to 
restrict the eligibility criteria in the way that the Bill proposes. For these 
members, in the absence of any influx of commercial providers in 
Scotland, Part 2 is unnecessary legislation at this moment in time.  

141. Other members are sceptical about the effect of the legislation if, as the 
Bill currently stands, groups such as community co-operatives or other 
social enterprises would be prevented from contracting for primary 
medical services.  
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142. The Committee recommends that the Cabinet Secretary reflect on this 
situation and consider whether the eligibility criteria need to be adjusted 
to allow for the possibility of groups such as community co-operatives to 
also hold a GMS contract and a section 17C contract.  

143. Some members are of the view that there is a loophole in existing 
legislation that could enable big businesses to be contracted to provide 
primary medical services. For these members, this position cannot be 
reconciled with a vision of a mutual NHS with is publicly owned and where 
the providers of care have a direct involvement with an interest in patient 
care. Accordingly, for these members, there is a loophole in the existing 
legislation that needs to be closed.  

144. For some members of the Committee who have sympathy with the 
broad rationale behind Part 2 of the Bill, there is a concern that the 
legislation may not be sufficiently tightly drafted. In particular, some 
members of the Committee do not consider that the Bill currently provides 
for a sufficiently direct link between a particular medical practice and the 
person(s) who hold the contract to provide primary medical services for 
that practice. 

145.  There was a debate in evidence about the difference between the 
independent sector and the commercial sector. The Cabinet Secretary 
characterised independent contractors as being health care professionals 
who run businesses but who have as their primary motivation the delivery 
of health care. Some members of the Committee consider that it is hard to 
sustain the concept of an independent sector that is different from a 
(profit-motivated) commercial sector, particularly if there is no link 
between a particular medical practice and the person(s) who hold the 
contract to provide primary medical services for that practice. 

146. The Committee recommends that the Cabinet Secretary clarify what 
constitutes the regular performance of, or being engaged in the day-to-
day provision of, primary medical services prior to the publication of the 
draft regulations before Stage 2 of the Bill, should the Parliament agree 
the general principles of the Bill.  

Eligibility of health care professionals to enter into GMS contracts 

147. In consultation prior to the introduction of the Bill, there was a proposal that 
the eligibility criteria for those who can hold the GMS contract to be aligned with 
those for section 17C contracts but this proposal was not included in the Bill. 
The policy memorandum states that this was withdrawn from the Bill because 
“the proposal generated strong disagreement from the sector although one 
organisation was in favour. The proposal was also not extensively trailed prior 
to the consultation, and this generated some criticism. It has been decided that 
there is no compelling evidence to support pursuing this option.”114 
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148. The RCN provided written evidence that 88% of GP practices offer services 
under GMS contracts and as nurses and other eligible health care professionals 
cannot hold these contracts – unless they are in partnership with a medical 
practitioner – the opportunity for nurses and others to hold contracts to provide 
primary medical services is limited.  

149. The RCN disputes the Scottish Government’s analysis of the pre-introduction 
consultation, and believes there has not been sufficient debate of the issues of 
nurses and other healthcare professionals being lead holders of GMS contracts. 
Accordingly its position is to ask that the Bill be amended to enable this change 
to be made in the future by way of regulation, rather than there being the need 
for further primary legislation if this policy is thought desirable.  

Scottish Government 
150. The Cabinet Secretary told the Committee that she was “not persuaded at 

this stage that we should allow nurses to be sole holders of GMS contracts. 
That said, the point about being able to change things in future without opening 
up primary legislation merits further reflection”.115  

Conclusion 
151. The Committee considers that the position put forward by RCN is 

measured and reasonable. Accordingly, the Committee requests that the 
Scottish Government brings forward an amendment at Stage 2 that would 
enable this change in legislation to be made by way of regulation, rather 
than primary legislation, should there be a view that the change is merited 
at some point in the future.  

FINANCIAL MEMORANDUM 

Background 

152. As required by Rule 9.3.2 of the Parliament’s Standing Orders116, the Bill was 
on introduction accompanied by a Financial Memorandum. The Financial 
Memorandum should set out the best estimates of the administrative, 
compliance and other costs to which the provisions of the Bill would give rise, 
best estimates of the timescales over which such costs would be expected to 
arise, and an indication of the margins of uncertainty in such estimates. The 
Financial Memorandum must distinguish separately such costs as would fall 
upon (a) the Scottish Administration; (b) local authorities; and (c) other bodies, 
individuals and businesses. 

153. The Standing Orders also require the lead committee to consider and report 
on the Financial Memorandum of the Bill and, in preparing its report, to take into 
account any views submitted to it by the Finance Committee. 

154. The Finance Committee considers all financial memorandums accompanying 
a bill on introduction. In relation to the Bill, the Finance Committee agreed to 
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seek written evidence from affected organisations, to take subsequently oral 
evidence from the Scottish Government Bill team and then to produce a report 
to the Health and Sport Committee in advance of its evidence sessions with the 
Minister and the Cabinet Secretary. The Finance Committee’s report is attached 
at annexe D. 

Summary of costs outlined in the Financial Memorandum  

Scottish Government 
155. It is anticipated that the Bill’s provisions creating a point-of-sale ban on the 

display of tobacco products and creating a registration scheme for tobacco 
retailers would give arise to additional costs on the Scottish Government.  

156. One-off marketing and advertising costs relating to the point-of-sale display 
ban would be around £350,000. Information packs would be sent to retailers 
notifying them of the necessity to comply with the display ban and a new 
website would be created. According to the Financial Memorandum, it is 
expected that the cost would be spread over financial years 2011-12 and 
2013-14 and would be met from within existing public health programme 
budgets.117  

157. In relation to the registration scheme, the Financial Memorandum estimates 
that one-off costs would come to around £400,000 in the first year. Running 
costs in each year thereafter would come to £10,000 per year. The set-up costs 
in the first year would arise from the creation of a database to hold national level 
information, estimated at £7,500; the employment of a full-time analyst and part-
time administrative assistant for the maintenance of the scheme, estimated at 
£44,000, and the marketing and advertising costs associated with sending 
information packs to retailers and setting up a website.118 These costs would fall 
in 2010-11 and 2011-12 and would be met from within existing public health 
programme budgets.119 

158. The total cost, to the nearest £10,000, is estimated to be £750,000 and then 
£10,000 in each year after implementation of the registration scheme.120  

159. The Financial Memorandum does not anticipate any substantive, 
administrative, compliance or other costs to arise from the provisions on primary 
medical services.121 
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Local authorities 
160. The Financial Memorandum considers that Part 1 of the Bill would not give 

rise to any additional costs to local authorities, notwithstanding their role in the 
enforcement of the Bill’s provisions.122 

161. The Financial Memorandum recognises, however, that, in the run-up to 
introduction of the proposals, there would be an increase in demand from 
businesses for advice from trading standards officers and that this would be 
likely to require a reprioritisation of duties and resources by trading standards. It 
is suggested that the proposed long lead-in time for the Bill would help to ease 
pressure on trading standards officers. The Financial Memorandum states that 
the Scottish Government would fund a national campaign to help trading 
standards officers inform retailers of the implementation of the legislation, which 
would avoid costs falling on local government.123 

162. The Financial Memorandum also explains that, to proceed against retailers 
selling tobacco to under-18s, trading standards officers must currently report 
cases to procurators fiscal, a process that can be time-consuming and complex. 
Under the Bill, only the most serious cases would be reported to procurators 
fiscal, with the new regime of fixed penalty notices and banning orders for the 
majority of cases being expected to cost local authorities around the same as it 
does currently to report such cases to procurators fiscal.124 

163. The Financial Memorandum states that there would no cost implications of 
the primary medical services provisions of the Bill for local authorities.125 

Other bodies, individuals and businesses 
164. The Financial Memorandum estimates that the main costs to business in 

relation to the tobacco provisions would be in relation to the display ban and the 
ban on sale of tobacco from vending machines.  

165. A one-off cost to businesses of introducing a display ban would come to an 
estimated £1,200 for a small retailer, £6,000 for a medium-sized retailer and 
£17,500 for a major supermarket. The Financial Memorandum notes, however, 
that there is a high degree of uncertainty around these estimated costs because 
estimates provided by retailers do not take account of any more innovative, 
cost-effective solutions to the point-of-sale display ban. It is also stated that, in 
order to minimise the impact on business, the Government would implement the 
display ban in 2011 for larger retailers and in 2013 for smaller retailers. 

166. In relation to the ban on vending sales, the Financial Memorandum indicates 
that the Scottish Government is only aware of one company operating in 
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Scotland that would be affected by the ban. This company advised that all 14 of 
its staff in Scotland would be made redundant as a consequence of the ban.126 

167. The Minister has subsequently stated in correspondence that, since the work 
on which the Financial Memorandum is based was undertaken, NACMO has 
advised that there are a further 14 companies involved in the provision of 
cigarette vending machines and job losses as a result of a ban on cigarette 
vending machines could be greater than the 14 initially indicated. The Minister 
has, therefore, advised that it will “be necessary to update and amend the 
Financial Memorandum.”127 

168. Finally, the Financial Memorandum states that other costs would arise from 
banning orders and fixed penalty notices in the event that businesses fail to 
comply with the Bill.128 

Scrutiny of the Financial Memorandum 

The Finance Committee 
169. The Finance Committee reported concerns that the Financial Memorandum 

was drafted without a detailed knowledge of the number of companies and staff 
that the proposed ban on vending machines might impact upon. The Finance 
Committee noted that Scottish Government officials were unable to contact 
NACMO prior to the publication of the Bill and the Financial Memorandum. The 
Finance Committee concluded that the Financial Memorandum was unclear as 
to the overall costs to business, including the number of job losses that may 
arise from the proposed ban on vending machines.  

170. The Finance Committee was also concerned that, despite the Minister’s 
indication that it would be “necessary to update and amend the Financial 
Memorandum” as a consequence of the further information from NACMO, no 
such update has been received. The Finance Committee agreed that this was 
“not ideal” as stated by the Bill team manager in further correspondence. The 
Finance Committee reported its expectation that the relevant information would 
be made available to the lead committee before it finalised its stage 1 report. 
The Minister provided this information in a letter in late August.  

171. The Finance Committee noted that the Scottish Government would continue 
to work with retailers towards finding a solution to the point-of-sale display ban 
that would minimise costs and that it expected to have a clear set of proposals 
at stage 2. The Finance Committee suggested that it would have been 
preferable to have these solutions in place before introducing the Bill. 

172. The Finance Committee agreed with the Scottish Government that Part 2 of 
the Bill in relation to primary medical services was not likely to give rise to any 
additional costs. 
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173. The Finance Committee also noted that there appeared to be a different 
approach to the Financial Memorandum for this Bill and that for the Health 
Boards (Membership and Elections) (Scotland) Bill in relation to providing 
expected costs outwith the current spending review period.129 Notwithstanding 
that formal budget allocation would be subject to future spending reviews, the 
Finance Committee considered that financial memorandums should be 
consistent in providing projections for costs in future years. 

Conclusion 
174. The Health and Sport Committee endorses the findings of the Finance 

Committee. In particular, the Committee is concerned that the Financial 
Memorandum, with incorrect information, accompanied the Bill at 
introduction. While the Committee understands why this situation came 
about, the Committee is disappointed at the length of time that it took the 
Scottish Government to provide the revised information.  

SUBORDINATE LEGISLATION 

Background 

175. Under Rule 9.6.2 of Standing Orders, where a Bill contains provisions 
conferring powers to make subordinate legislation, the Subordinate Legislation 
Committee (“SLC”) must consider and report to the lead committee on those 
provisions. The SLC may also consider and report to the lead committee on any 
provision in such a Bill conferring other delegated powers. 

176. The SLC’s report is attached at annexe E. In it, the SLC reported that it 
considered each of the delegated powers provisions in the Bill and that it 
determined that it did not need to draw the attention of the Parliament to the 
delegated powers in the following sections: 1(2)(c), 1(3)(b) and 1(4), 4(4)(c), 
5(5), 8(2)(d), 27(3), 30 (new section 17CA(5) and (6)), 30 (new section 
17CA(7)), 31 (new section 17L(5) and (6)), 31 (new section 17L(7)), 34(1), 
35(3); schedule 1, paragraph 11(1)(a) and (c); schedule 1, paragraphs 10 and 
11(1)(b). Its report commented on other delegated powers provisions in the Bill 
and, where the SLC remained unsatisfied after further explanation from the 
Scottish Government, its comments are summarised below. 

Report of the Subordinate Legislation Committee 

Section 17 – power to modify for application to vehicles/ vessels 
177. The SLC considered the power under section 17 that the Scottish Ministers 

may by regulations provide for the registration regime for tobacco retailers to 
apply to vessels, vehicles and other movable structures, subject to such 
modifications as the Scottish Ministers consider necessary or expedient, to be 
potentially very wide. It therefore asked whether it would be possible to specify 
and restrict the nature, scope and extent of “modifications” that may be provided 
for in regulations under this section. The SLC also asked why negative 
procedure was considered to be adequate, given that it appeared that the 
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power could be used to make alternative provision in relation to significant 
matters, such as offences and sentencing.  

178. The Scottish Government did not accept that the power was broad or 
unrestricted, stating that the power only allowed the Scottish Ministers to make 
modifications where necessary or expedient in order to make the registration 
regime apply effectively to movable structures. However, there is no 
qualification or limitation in these terms or to that effect in the section as it 
appears in the Bill.  

179. The SLC remained of the view that the power was expressed in much 
broader terms than required for the purpose of ‘fine tuning’ the regulatory 
framework that the Bill would establish. The SLC considered that, if the intention 
was that the necessity or expediency should be for (and restricted to) the 
purpose of making the registration regime apply effectively to movable 
structures, the section should be amended to make that clear.  

180. Also, the SLC did not consider that adequate justification for negative 
procedure had been given and was not satisfied, given the potential scope and 
significance of modifications that may be made in exercise of the power, that 
negative procedure provided adequate scrutiny of the power as presently 
drafted.  

181. The SLC considered that the power, as presently drafted, appeared to be too 
wide in scope but, having regard to the Scottish Government response, the SLC 
recommended that the Scottish Government lodge an amendment to make it 
clear that the power was to be applied only where it was necessary or expedient 
to make the registration regime apply effectively to movable structures. The 
SLC also recommended that, if no such amendment were lodged, affirmative 
rather than negative procedure would be appropriate in order to provide 
adequate scrutiny.  

Schedule 1 –paragraph 3 –time after which fixed penalty may not be given 
182. Paragraph 3 would give the Scottish Ministers power to prescribe a period of 

time following the commission of the offence to which the penalty related, after 
which a fixed-penalty notice could not be issued. The SLC commented that 
there was no clear indication in the delegated powers memorandum (“DPM”) 
why (a) the time after which a fixed penalty notice may not be given was not 
specified on the face of the Bill, (b) there should be any need to amend this 
from time to time, and (c) why such a time limit is required.  

183. The Scottish Government explained that it would not be appropriate that a 
notice be served months or years after an offence. It would be for the Scottish 
Ministers to determine beyond what period a fixed penalty notice should not be 
issued. They argued that there would be a need for flexibility in the light of 
experience, hence the provision for the power to be exercised by subordinate 
legislation. A seven-day time limit was being considered, a period that the 
Scottish Government considered to be reasonable. There was a similar 
provision in the Smoking, Health and Social Care (Scotland) Act 2005 (‘the 
2005 Act’) for which a seven-day period applied. 

113



Health and Sport Committee, 8th Report, 2009 (Session 3) 

 38

184. The SLC agreed that it may not be appropriate to serve a notice months or 
years after the offence and that it may accordingly be appropriate to have a time 
limit beyond which a fixed penalty notice may not be issued. The SLC also 
accepted that it may be necessary or appropriate, in the light of a change in 
circumstances or operational experience, to change that limit. However, the 
SLC remained of the view that the exercise of this power was of some 
significance since it would define the point after which civil penalties would no 
longer be available as an alternative and criminal sanction only would be 
possible.  

185. The SLC did not share the view expressed in the DPM that the power in 
paragraph 3 (and the other connected powers in schedule 1) were essentially 
administrative matters. These were extensive and open-ended powers. They 
would have the potential to significantly alter key elements of the fixed-penalty 
regime. In addition, the SLC remained of the view that the exercise of these 
powers could have significant and adverse effect on individuals.  

186. In oral evidence, the Scottish Government made serveral references to 
provisions in the Smoking, Health and Social Care (Scotland) Act 2005. The 
SLC noted that the 2005 Act stipulated affirmative procedure for similar 
regulations. No clear justification was given for the reduction in the level of 
scrutiny from that adopted in the 2005 Act.  

187. The SLC therefore reported to the lead committee and to the Parliament that, 
given that the power to set the time after which a fixed penalty may not be given 
was of importance in the context of the operation of the scheme and 
enforcement more generally and that the power was not subject to any fixed 
limits within which it may be exercised, the power should be subject to 
affirmative procedure. 

Schedule 1 – paragraph 4- power to prescribe the amount of fixed penalty and the 
discounted amount 
188. Paragraph 4 of schedule 1 gives the Scottish Ministers power to prescribe 

the amount of the fixed penalty and also the discounted amount. While there 
may be a need for flexibility in order to reflect changes in criminal justice fine 
policy and to which civil sanctions may be linked, the SLC would normally have 
expected the amount, or the maximum amount, of the fixed penalty to be set on 
the face of the Bill, as is the case in respect of conviction of an offence. The 
SLC noted that the proposed power would allow the penalty to be set at any 
level. 

189. In evidence, officials stated that a variety of approaches had been adopted 
with respect to the setting of maximum penalties in fixed-penalty regimes. Some 
legislation sets out the maximum, other legislation does not. The Scottish 
Government emphasised the need for flexibility. The approach in the Bill was 
chosen for that reason. The Scottish Government had not yet set a figure for the 
maximum penalty and more consultation would be required before a decision 
could be made. There was no reference point against which the level of fixed 
penalty could be determined, but the penalty would have to be proportionate to 
the maximum fine of £2,500 on conviction. 
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190. The SLC appreciated that a fixed-penalty regime may have to provide for 
flexibility in certain respects. However, the SLC considered that it would be 
feasible for the maximum penalty (within which Scottish Ministers could have a 
discretion to fix a maximum amount from time to time) to be specified on the 
face of the Bill, either by the specification of a particular sum, or by reference to 
a percentage of the maximum penalty for offences. For the SLC, the maximum 
level of penalty was a significant matter whether it arose in the context of a civil 
or criminal enforcement regime. The SLC noted that there was a variety of 
approaches under different fixed-penalty regimes. The SLC considered that the 
Parliament should have an appropriate level of control over how any maximum 
was set. 

191. The SLC reported to the lead committee and the Parliament that it 
considered the prescribing of maximum penalties that could be imposed for 
contravention of the law to be a significant and important matter, whether it 
arose in the context of a civil or criminal enforcement regime. Accordingly, it 
recommended that the exercise of the power to set maximum penalties should 
be subject to affirmative procedure.  

Schedule 1 – paragraph 11(2) – power to modify time to pay  
192. Paragraph 11(2) gives the Scottish Ministers power to substitute different 
deadlines for the 28-day payment and 14-day discounted payment deadlines 
specified in paragraph 5. A shorter or longer period may be specified.  

193. The SLC noted the potential for the use of this power to reduce the 28- and 
14-day deadlines, with an increased likelihood of criminal proceedings being 
initiated as a result of failure to make timeous payment.  

194. The Scottish Government emphasised the need for flexibility to adjust the 
scheme in the light of experience and acknowledged that the power could permit 
the minimum time to pay being reduced to as little as 24 hours, although this was 
not envisaged. It was pointed out that the power would permit the period to be 
extended (as well as reduced).  

195. The SLC acknowleged that there may be a need for flexibility with respect to 
certain elements of the scheme and could envisage circumstances that may give 
rise to a need to extend the time limit for payment. However, the SLC did not 
consider that a general reference to the need for flexibility provided sufficient 
explanation or justification for the breadth of the power, nor adequate reassurance 
that the power will not be exercised in a manner that will reduce the time frame for 
the payment of fixed penalties to the possible detriment of individuals.  

196. The SLC reported to the lead committee and the Parliament that, given the 
potential impact of the exercise of this power on individuals and that no clear 
justification was given as to why it would be necessary for the power to be 
exercisable without any limits being set as to what may be prescribed, it was 
appropriate that the exercise of the power be subject to affirmative procedure.  

Conclusion 
197. The Committee endorses the findings and recommendations of the 

SLC. 
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CONCLUSION 

198. This Bill is relatively unusual in that it is a comparatively small piece of 
legislation that encapsulates two very different areas of health policy, namely 
restrictions on the sale and display of tobacco products (Part 1) and the 
eligibility criteria to hold primary medical service contracts (Part 2).  

199. The majority of members of the Committee consider that there is merit, 
in principle, in both of these areas although some members of the 
Committee have concerns about various aspects of Part 1 and some 
members have reservations about the rationale behind Part 2 of the Bill. 
These matters can be debated at Stage 2.  

200. A majority of members of the Committee agree to recommend to the 
Parliament that the general principles of the Bill be agreed to.  
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ANNEXE A: EXTRACT FROM THE MINUTES 

15th Meeting, 2009 (Session 3) 

Wednesday 13 May 2009 

Tobacco and Primary Medical Services (Scotland) Bill: The Committee took 
evidence on the Bill at Stage 1 from—  

Mary Cuthbert, Head of Tobacco, Sexual Health and HIV Team, Public Health and 
Health Improvement Directorate, Rosemary Lindsay, Principal Legal Officer, 
Solicitors Health and Community Care Division, Legal Directorate, Kathleen 
Preston, Solicitor, Solicitors Health and Community Care Division, Legal 
Directorate, and Jonathan Pryce, Head of Primary Care Division, Primary and 
Community Care Directorate, Scottish Government. 

16th Meeting, 2009 (Session 3) 

Wednesday 20 May 2009 

Tobacco and Primary Medical Services (Scotland) Bill: The Committee took 
evidence on the Bill at Stage 1, in a round-table discussion, from—  

Mike Davies, Former Chairman, Association of Independent Tobacco Specialists; 
Janet Hood, Head of BII Scotland, British Institute of Innkeeping; Simon Clark, 
Director, FOREST; Wyndham Carver, Secretary-General, Imported Tobacco 
Products Advisory Council; Michelle McKeown, Vice President, Corporate Affairs, 
Japan Tobacco International; Paul Mair, Chairman, National Association of 
Cigarette Machine Operators; John Drummond, Chief Executive, Scottish Grocers 
Federation; Julian Banks, Managing Director, Sinclair Collis Ltd; Katherine 
Graham, Campaign Manager, Tobacco Retailers Alliance; 

and then took evidence from— 

Alastair Brown, Head of Environmental Health and Trading Standards, Glasgow 
City Council; David Roderick, Chairman, Society of Chief Officers of Trading 
Standards in Scotland; David Thomson, Trading Standards Manager, South 
Ayrshire Council. 

17th Meeting, 2009 (Session 3) 

Wednesday 27 May 2009 

Tobacco and Primary Medical Services (Scotland) Bill: The Committee took 
evidence on the Bill at Stage 1 from— 

Sheila Duffy, Chief Executive, ASH Scotland; Elspeth Lee, Head of Tobacco 
Control, Cancer Research UK; Trish Grierson, Tobacco Control Lead, NHS 
Dumfries and Galloway; Lesley Armitage, Consultant in Public Health Medicine, 
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and Alan Lawrie, Director, South Lanarkshire CHP, NHS Lanarkshire; Fiona 
Beaton MSYP, Acting Health Convener, Scottish Youth Parliament. 

18th Meeting, 2009 (Session 3) 

Wednesday 3 June 2009 

Tobacco and Primary Medical Services (Scotland) Bill: The Committee took 
evidence on the Bill at Stage 1 from—  

Dr Dean Marshall, Chairman of the Scottish General Practitioners Committee, and 
Dr Beth McCarron-Nash, General Practitioner, British Medical Association 
Scotland; Alex MacKinnon, Head of Corporate Affairs, Community Pharmacy 
Scotland; Theresa Fyffe, Director, Royal College of Nursing Scotland. 

19th Meeting, 2009 (Session 3) 

Wednesday 10 June 2009 

Tobacco and Primary Medical Services (Scotland) Bill: The Committee took 
evidence on the Bill at Stage 1 from— 

Andrew Barker, Assistant Chief Constable (Fife), Association of Chief Police 
Officers in Scotland; 

Shona Robison MSP, Minister for Public Health and Sport, Rosemary Lindsay, 
Principal Legal Officer, Solicitors Health and Community Care Division, Legal 
Directorate, and Mary Cuthbert, Head of Tobacco, Sexual Health and HIV Team, 
Public Health and Health Improvement Directorate, Scottish Government; 

Nicola Sturgeon MSP, Cabinet Secretary for Health and Wellbeing, John 
Davidson, Policy Manager, GMS Branch, Kathleen Preston, Solicitor, Solicitors 
Health and Community Care Division, Legal Directorate, and Jonathan Pryce, 
Head of Primary Care Division, Primary and Community Care Directorate, Scottish 
Government. 

20th Meeting, 2009 (Session 3) 

Wednesday 17 June 2009 

Tobacco and Primary Medical Services (Scotland) Bill (in private): The 
Committee considered options for its draft Stage 1 report. 
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21st Meeting, 2009 (Session 3) 

Tuesday 1 September 2009 

Tobacco and Primary Medical Services (Scotland) Bill (in private): The 
Committee considered a draft Stage 1 report. Various changes were agreed to, 
and the Committee agreed to consider a revised draft at its next meeting. 
 

22nd Meeting, 2009 (Session 3) 

Wednesday 9 September 2009 

Tobacco and Primary Medical Services (Scotland) Bill (in private): The 
Committee considered and agreed a draft Stage 1 report. 
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Scottish Parliament 

Health and Sport Committee 
Wednesday 13 May 2009 

[THE CONV ENER opened the meeting at 10:01] 

Tobacco and Primary Medical 
Services (Scotland) Bill: Stage 1 
The Convener (Christine Grahame): Good 

morning and welcome to the 15th meeting in 2009 
of the Health and Sport Committee. I remind 
committee members, witnesses and members of 
the public to switch off their mobile phones and 
other electronic equipment. No apologies have 
been received.  

Agenda item 1 is our first evidence session at  
stage 1 of the Tobacco and Primary Medical 
Services (Scotland) Bill. Today, we will take 
evidence from the Scottish Government ’s bill  
team. I welcome Mary Cuthbert, who is head of 
the tobacco, sexual health and HIV branch of the 
Scottish Government’s public health and health 
improvement directorate; Rosemary Lindsay, who 
is principal legal officer in the health and 
community care division of the legal directorate;  
Jonathan Pryce, who is head of the primary care 
division of the primary and community care 
directorate; and Kathleen Preston, who is a 
solicitor in the health and community care division 
of the legal directorate.  

I ask Mary  Cuthbert and,  if they wish to do so,  
her colleagues to give us a brief tour of parts 1 
and 2 of the bill. The bill is like a football game—it  
seems to be a bill of two halves. 

Mary Cuthbert (Scottish Government Public 
Health and Health Improvement Directorate):  
Obviously, part 1 covers issues relating to tobacco 
products. Chapter 1, which covers issues relating 
to the display and sale of tobacco products, 
proposes a complete ban on the display of 
tobacco products at the point of sale. For the 
provisions that cover the sale of tobacco products, 
we looked fundamentally at tobacco sales law in 
Scotland, which has been around since 1937. 

Chapter 2 proposes a register of tobacco 
retailers. At the moment, we do not have a central 
record of where tobacco retailers are, although,  
obviously, local authorities work with people who 
retail tobacco at the local level. We have 
responded to the expert group’s report, which 
suggested that we should have a negative 
licensing system. Offences are set out in the 
chapter.  

Chapter 3 covers enforcement and fixed 
penalties. Much of what it contains simply repeats  
what is in the existing law, but some new offences 
will be created. In particular, the fixed-penalty  
notices provisions are new. The proposals follow a 
United Kingdom-wide approach to improving 
regulatory justice. They will free up court time, for 
example, so they are quite important. Powers of 
entry already exist, but the existing provisions will  
be strengthened in some ways. 

The miscellaneous and supplementary  
provisions are relatively straightforward. On the 
presumption as to the contents of a container, for 
example, a packet of cigarettes will be presumed 
to be a packet of cigarettes rather than something 
else. 

Dr Jonathan Pryce (Scottish Government 
Primary and Community Care Directorate): Part  
2 of the bill covers primary medical services. It  
simplifies the list of eligibility criteria for persons 
who wish to enter into a contract for the provision 
of primary medical services. The most significant  
new element is the introduction of a commitment  
criterion.  Essentially, in order to be a contract  
holder, someone has to spend a minimum amount  
of time working in a practice with direct patient  
contact in the delivery of primary medical services. 

The Convener: This is our first foray into the 
bill, so it would be useful to go through it section 
by section. Some members have questions on 
part 2, but it would be helpful to us all, including 
the clerks, if we were to start with part 1 and go 
through the bill chronologically. I am thinking of 
when we look over the evidence in writing our 
committee report.  

Does anyone have a question on chapter 1? 

Mary Scanlon (Highlands and Islands) (Con): 
I seek clarification on the phrase “specialist  
tobacconist”. One shop in Inverness sells pipes, 
lighters, loose pipe tobacco and cigars but it does 
not sell cigarettes. Is that shop a specialist  
tobacconist? Will it have to blank out its windows 
or can it carry on business as normal? 

Mary Cuthbert: The definition of a specialist  
tobacconist is that 50 per cent of its profits come 
from the sale of specialist tobacco products. That  
is embedded in the Tobacco Advertising and 
Promotion Act 2002. Special provision has already 
been made for specialist tobacconists. 

Mary Scanlon: I am sorry, but I am not familiar 
with all the previous legislation.  

Mary Cuthbert: The provision in the bill  is really  
a repeat of that. There are about 10 specialist  
tobacconists in Scotland.  

The provision allows us to make requirements  
on top of the fact that specialist tobacconists 
cannot display what might be called non-specialist  
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tobacco products. From the discussions that we 
have had with specialist tobacconists, I 
understand that most of them stock such products. 
Indeed, we have been to some shops to see how 
products are set out at present.  

As part of our work to develop the regulations 
that will underpin this and other sections of the bill,  
we will have more detailed discussions with the 
sector to look at other possible provisions. For 
example, the provision that we make may be for 
nothing to be seen from outside the shop. There 
are various options that we will discuss with the 
sector, after which we will make provision as 
appropriate.  

Rosemary Lindsay (Scottish Government 
Legal Directorate): As Mary Cuthbert said, the 
definition of a specialist tobacconist comes from 
the Tobacco Advertising and Promotion Act 2002.  
The requirements have not changed: a shop that  
previously qualified as a specialist tobacconist  
qualifies now. If you would like me to, convener, I 
can read out the definition. 

The Convener: Please do.  

Rosemary Lindsay: It comes from section 6(2) 
of the 2002 act: 

“A specialist tobacconist is a shop selling tobacco 
products by retail (w hether or not it also sells other things)  
more than half of w hose sales on the premises in question 
derive from the sale of cigars, snuff, pipe tobacco and 
smoking accessories.” 

I think that the question was on the sale of 
cigarettes. If the tobacconist does not sell  
cigarettes, it would still be possible for them to 
come within the definition. 

Mary Scanlon: So, to be clear, if someone 
makes more profit from selling pipes and lighters  
than they do from selling tobacco, they can carry  
on as normal. If, however, more than 50 per cent  
of their profits come from the sale of loose pipe 
tobacco, they will be banned from making visual 
displays. Is that correct? 

Rosemary Lindsay: If 50 per cent of their 
profits come from 
“the sale of cigars, snuff, pipe tobacco and smoking 
accessories” 

they qualify as a specialist tobacconist. Those in 
other circumstances do not qualify. 

The Convener: I understand the definition, but  
how will all that be monitored? What if people try  
to find a way round things? The definition refers  
not to 50 per cent of profits, but to 50 per cent of 
sales. How is that checked? 

Mary Cuthbert: It is checked locally by trading 
standards officers, who are responsible for 
enforcing the 2002 act. 

The Convener: Do they look at the accounts? 

Mary Cuthbert: I am not sure how they do it; I 
just know that it is their responsibility to enforce it.  

Mary Scanlon: Does the definition refer to 
revenue from sales or to the number of sales? 

The Convener: We will return to that. It would 
be a useful point of clarification for the committee.  

Mary Cuthbert: There are about 10 such 
specialist tobacconists in Scotland. If you go to 
see them, it is clear that their product basis is  
specialist. 

Mary Scanlon: Very much so. Given how 
responsibly the business that I am aware of 
operates, it would be disappointing if the bill forced 
it to close down or to black out its windows. 

Mary Cuthbert: We have engaged very  
effectively with them. We are aware of their 
issues, and we are trying to be as sympathetic as 
possible to those issues. 

The Convener: If you do not have the 
information now, you can write— 

Mary Cuthbert: I can clarify that it is the sales  
on their premises that are put through— 

Mary Scanlon: Do you mean the monetary  
value of those sales? 

Mary Cuthbert: More than half of their sales— 

The Convener: We will get that clarified later. It  
is perhaps not quantitative. 

Dr Richard Simpson (Mid Scotland and Fife ) 
(Lab): Will you clarify the situation with sub-
specialist independents? Under the 2002 act, the 
situation for specialist tobacconists looks fairly  
clear. However, the sub-specialists, of whom there 
are 30 to 40, presumably sell cigarettes as well as  
tobacco, and they would not be exempt under the 
legislation.  

Mary Cuthbert: They would not meet the 
definition,  but  we have been in discussion with 
them. The minister and I visited Marco Sinforiani,  
who is leading the discussions on the issue of sub-
specialists. When we saw his shop, it was clear 
that although tobacco is a fair chunk of what he 
does, he stocks many other things, too. However,  
we continue to discuss how the sub-specialists 
might be accommodated. We must consider the 
options and decide one way or the other. At this 
stage, we are considering the advice and evidence 
from that group of shops. 

The Convener: We should put it on the record 
that we are talking about sub-specialists. 

Mary Cuthbert: Yes. 

Dr Simpson: Independent sub-specialists. 

The Convener: Which is what? 
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Mary Cuthbert: They are people who stock 
specialist tobacconist products but who also sell 
what we might call mainstream tobacco products. 

The Convener: And they do not qualify under 
the 50 per cent test. 

Mary Cuthbert: That is right. They do not  
qualify, but they feel that they should be given 
special recognition under the provisions. 

Dr Simpson: When will you be able to give the 
Government’s preferred option? What stage will  
we be at? 

Mary Cuthbert: We are in the process of 
developing regulations to underpin the provisions.  
If and when the bill gets to stage 2, we need to 
have the regulations ready for the committee to 
consider. I am due to meet Marco Sinforiani again 
next week or the week after. We are in active 
discussions with the sub-specialists, but ministers  
will need to take a view.  

The Convener: Thank you—that is very useful. 

Helen Eadie (Dunfermline East) (Lab): I have 
been reading the Scottish Parliament information 
centre briefing, and my question concerns the sale 
of tobacco products to persons under 18.  
Comments have been made to the committee 
about what types of identification should be 
prescribed in the bill, and I understand that driving 
licences and passports are proposed.  

The bill proposes to ban vending machines that  
sell tobacco products, which is another area of 
concern. Clearly, there were those who were 
totally opposed— 

The Convener: Sorry, but I was trying to keep 
the questions to the issue of displays. I will take 
you next on the age limit issue, Helen. Are there 
any other questions on displays? 

There are none.  

Helen Eadie: I will stick with the age issue. The 
argument that has been made in the context of 
vending machines and the types of ID is that  
better methods of age verification are available.  
What have the discussions been in that  
connection? 

10:15 
Mary Cuthbert: The provision on the forms of 

identification that people might  use is a straight li ft  
from the Licensing (Scotland) Act 2005. In section 
4(4)(c), the reference to 
“such other document, or a document of such description, 
as may be prescribed”  

will probably be used to include documents such 
as the Young Scot pass or national entitlement  
card. However, in drafting the bill—as Rosemary 

Lindsay will confirm—it was felt that, although that  
document is actively supported by the 
Government and is very much supported by 
retailers, it would be inappropriate to specify on 
the face of the bill a document that has no 
statutory basis. Therefore, as happened under the 
liquor licensing legislation, the document will be 
specified in subordinate legislation. However, we 
are working to boost the Young Scot card and to 
make it acceptable by retailers. 

Ross Finnie (West of Scotland) (LD): I 
appreciate that the provision on forms of 
identification has been lifted from liquor licensing 
legislation, but an opportunity to think afresh is  
provided in framing new legislation. If the intent is 
to push retailers towards positive identification,  
what is the legal purpose of providing them with a 
defence that 
“no reasonable person could have suspected from the 
customer’s appearance that the customer w as under the 
age of 18”? 

If retailers are no longer to be interested in 
people’s looks and appearance but are being 
driven towards seeking positive identification, what  
is the legal purpose of providing that wider 
defence? 

Rosemary Lindsay: The SPICe briefing refers  
to comments suggesting that the wording 

“offers a particularly easy defence for a tobacco retailer”,  

but I do not think that that is the case. A fairly  
stringent standard is provided, in that  
“no reasonable person could have suspected from the 
customer’s appearance that the customer w as under the 
age of 18.”  

I do not think that that will allow a retailer to say,  
“Well, I believed that  they were 18 and I think that  
that was a fairly reasonable assumption to have 
made. ” The requirement is strong— 

Ross Finnie: With all due respect, what would 
retailers need to do? It is quite clear that retailers  
will comply with the provision in section 4(2)(b)(i) i f 
they have made some endeavour to determine the 
age by reference to some form of identification.  
However, the provision in section 4(2)(b)(ii) could 
be offered as an alternative to that defence. 

Rosemary Lindsay: It is an alternative— 

Ross Finnie: Therefore, as a retailer, I would be 
entitled to adduce that, although I did not  seek a 
proof-of-age card, I formed a view about the 
person’s age.  

Rosemary Lindsay: The provision covers the 
situation in which all that the retailer has done is 
look at the person. If I were to go into a shop to 
buy cigarettes, the retailer would not need to take 
any steps as such to establish my age but could 
simply look at me and judge, from my appearance,  
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that I am over the age of 18. My appearance 
would need to be such that no reasonable person 
would suspect that I was under the age of 18. That  
is the situation that is covered. 

Ross Finnie: I understand what situation is  
covered, but that is not my question. My question 
is what the legal purpose and effect are of 
providing such an alternative defence, when the 
Government’s apparent intention is to move 
tobacco retailers towards seeking positive 
identification.  

Rosemary Lindsay: I do not suspect that the 
defence would be available very often. It would be 
available in the situation in which no positive 
steps— 

Ross Finnie: I am sorry, but the defence would 
be available because it is in the bill. If the bill is  
passed, the defence will be available.  

Rosemary Lindsay: Yes, the defence will  be 
available, but I think that we would say that there 
might be situations in which it is required for 
justice that such a defence is available, such as in 
cases where the young person looked much older 
to the extent that no reasonable person—not just a 
reasonable person—would have thought that the 
person was under 18. The case would need to be 
such that, if we asked everyone in this room, no 
one would say that the person was not over 18. It  
would not be a case of there being a fine balance 
as to whether the person was 17 and a half or 18.  
The person would need to be someone whom no 
reasonable person would have concluded was not  
over 18. In such a case, it seems fair enough that,  
even if a positive identification had not been 
sought, it should be a defence—against the 
charge of having sold cigarettes to a person who 
was under 18—that any of us in the same situation 
would have judged the person to be over 18. 

The Convener: I think that you have convinced 
me, if not my colleague, of the need to have a 
defence—albeit a slim and slight one that would 
apply only in very special circumstances, as you 
have explained.  We could perhaps develop the 
point further. Do you want to go on, Ross? 

Ross Finnie: No, no.  

The Convener: Does Richard Simpson want to 
come in? 

Dr Simpson: I am totally unconvinced, but I wil l  
leave it. 

The Convener: So it is just me who is 
persuaded. Mary, do you want to come in on the 
point about the age limit? 

Mary Scanlon: I apologise, but I want to ask for 
clarification on the displays. 

The Convener: Does your point precede the 
next discussion? 

Mary Scanlon: Yes, it is important before we 
move on.  

The Convener: Go for it. 

Mary Scanlon: The policy memorandum 
mentions the recommendation 
“that the Scott ish Government prohibits the display of 
cigarettes  at the point of sale, and that this display be 
replaced by a simple list of the brands available and their  
prices.” 

Is there anything to prevent someone from making 
their “simple list” the same size as the previous 
gantry display of cigarettes? I would have thought  
that such a list would be the size of the sheet  of 
paper that I have in my hand, but is there anything 
to prevent people from making the list the same 
size as the area that was used to advertise 
cigarettes? 

Mary Cuthbert: Under section 3, there is  
provision for us to prescribe what might be in the 
lists. 

Mary Scanlon: So you will  prescribe a size for 
the “simple list”. 

Mary Cuthbert: Yes. 

Dr Simpson: I presume that it would not be in 
primary colours. 

Mary Cuthbert: No. Obviously, that will have to 
be discussed with retailers. 

Dr Simpson: I am sorry for not asking that  
question through you, convener.  

The Convener: That is all right—sometimes I 
forget I am here myself.  

Mary Cuthbert: We imagine that it would be an 
unbranded price list. 

The Convener: Ross Finnie wants to ask a 
question on section 3, so for clarification— 

Helen Eadie: My question is on section 3 as 
well.  

The Convener: Yes, but Ross Finnie is ahead 
of you.  

Helen Eadie: Okay. 

The Convener: I want to ensure that we go by 
sections, because that will make it easier. 

Ian McKee (Lothians) (SNP): I have a question 
on section 2.  

The Convener: Are you still on section 2? It is  
entitled:  

“Displays w hich are also advertisements”. 

Ian McKee: Oh. No, I am on part 2.  

The Convener: We are not on part 2; we are on 
section 2. 
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Ian McKee: Oh, right. Sorry. 

The Convener: We return to section 3. 

Ross Finnie: I appreciate that this issue will be 
covered in regulations, but it is quite important.  
What does the bill team have in mind for the 
display? What will  be permitted, and what will be 
the size? Will it be some furtive little notice that  
could be confused with a note from someone 
down the road who wants to sell a pet? What 
exactly do we have in mind? We want to remove 
the temptation caused by looking at things and 
making inquiries, but the success of that will  
depend on exactly what the bill team has in mind 
for the display. What will regulations permit?  

Mary Cuthbert: All those matters are still under 
discussion with retailers. Ministers have made it  
clear that we have to engage as effectively as we 
can with retailers to ensure that all the provisions 
are sensible and practical. 

What we, as officials, have in mind for the list is 
something that is non-branded. It has to be borne 
in mind that, under the Tobacco Advertising and 
Promotion Act 2002, tobacco products cannot be 
advertised at  point of sale. Branding on lists could 
well fall foul of the 2002 act. 

Obviously, the list would have to be of a 
reasonable size, so that people could read it. I had 
not imagined a list of a size to take the place of a 
gantry, but we have not yet worked out the 
dimensions. It would have to be of a reasonable 
size to let customers know the products that were 
stocked, but it should not take up a 
disproportionate space within the shop. 

Ross Finnie: That is helpful. I might want to go 
further and abolish the whole thing, but I must be 
careful not to allow my emotions to run ahead of 
the evidence. 

It is not for you to comment on the evidence for 
whether the measure works; that is a political 
question that we will put to the minister. Indeed,  
you have made the interesting point that it is 
difficult to read the evidence because none of the 
comparable countries has regulations that are 
equivalent to our 2004 regulations on the 
advertising and promotion of tobacco. That makes 
the comparison very difficult indeed. We have to 
compare what exists at the moment with the kind 
of notice that you have in mind, which is difficult to 
do. I do not wish to spend the rest of the evidence-
taking session contemplating what is in your mind.  

Mary Cuthbert: Fear and confusion, at the 
moment.  

Ross Finnie: Heaven forbid.  
The Convener: You are making the lady blush,  

Ross. 
Ross Finnie: I think she follows my point that it  

is not easy for us to make the comparison.  

Mary Cuthbert: I appreciate that, at this stage, it 
is frustrating because we have not gone far in our 
consideration of some of the detailed points. 

Ross Finnie: It is not a detailed point. If you get  
rid of displays because they are advertisements, 
we are entitled to be satisfied that what will  
replace them is not advertising.  

Mary Cuthbert: Absolutely. I am not a politician,  
as you say, but we would not want to undermine 
the policy aims that we are t rying to achieve in the 
bill. Therefore, what we come up with will clearly  
satisfy the needs of someone who sells a legal 
product and, in the course of their business, needs 
to be able to let people know what products they 
have and what their prices are. It will balance that  
against the need not to undermine what we are 
trying to achieve through banning displays and 
advertisements at the point of sale.  

The Convener: Do we have a timescale for 
draft regulations? There is a precedent for 
committees seeing draft regulations prior to stage 
2. 

Mary Cuthbert: We are working towards having 
a fairly worked-up set of proposals for informal 
consultation over the summer. We envisage that  
we would have the proposals completely worked 
up in consultation with stakeholders by stage 2 
but, if the committee wishes us to accelerate that  
process, we can consider it. Bear in mind that we 
have a lot of people to speak to and many things 
to take into account in developing the regulations. 

The Convener: I am told that stage 2 wil l  
probably be in October, so we should have the 
regulations—perhaps even in final form—by then.  

Mary Cuthbert: They will certainly be as near 
final form as we can make them at that time.  

The Convener: That is helpful.  

Helen Eadie wants to come in. Is it still on 
section 3? 

Helen Eadie: It is. 

The Convener: I can see my timetable slipping,  
as we are only on section 3, but go for it.  

Helen Eadie: I will pick up on the reply to the 
question that Mary Scanlon asked on gantries and 
advertisements. Section 3 deals only with the 
regulation of display of prices, not with the point  
that she was talking about. Page 4 of the policy  
memorandum proposes that the 
“display  be replaced by a simple list of the brands available 
and their prices.” 

The answer that Mary Cuthbert gave to Mary  
Scanlon does not answer that point. 

Mary Cuthbert: Perhaps I misunderstood—I 
apologise if I did—but I thought that Mary Scanlon 
was talking about the price list. 
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Helen Eadie: She was talking about advertising 
products on the outside of a shop. Your answer 
said that section 3 covered that point but, in fact, it 
covers only the regulation of the display of prices,  
not the regulation of advertisements. 

Mary Cuthbert: I apologise.  

10:30 
Mary Scanlon: I was reading out from the policy  

memorandum, which states that the display will  
“be replaced by a simple list of the brands available and 
their prices.” 

However, as my colleague Helen Eadie—the other 
part of the double act—has pointed out, section 3 
refers only to prices. My question is about the 
“simple list of … brands”. What size will that be,  
and is there, as Ross Finnie has alluded to,  
anything to stop people advertising this “simple 
list” across the whole gantry, in technicolour and 
whatever? 

Mary Cuthbert: There is something to stop that.  
For example, as a result of the 2004 regulations 
on the advertising and promotion of tobacco, there 
is limited advertising at point of sale. We can 
prescribe the size and content of the price list, but  
obviously a list of prices will have to show what the 
brands are. Otherwise, it will  not be a price list. 
Does that answer your question? 

Mary Scanlon: In that case, do you accept that  
the reference in the policy memorandum to the 
display being replaced by a list is a bit misleading?  

Mary Cuthbert: The wording is perhaps 
unfortunate, but what we are t rying to convey is  
the fact that a list of tobacco products, rather than 
the products themselves, will be displayed.  
Whether the list will go in a display ’s current  
location is another issue—and one, I suppose, for 
shopkeepers. 

The Convener: And we will consider the 
regulations. My head is birling with all the 
references to displays and so on. If you do not  
mind, I think that we should agree simply to think  
about the issue and move on.  

Dr Simpson: I am slightly concerned that, with 
the exclusion of websites from the bill, tobacco 
producers might use retailers ’ sites as another 
conduit for advertising. As we know, websites  
contain various clever forms of advertising such as 
promotions and games. Indeed, mobile phone 
texts are also becoming a very important source of 
advertising. 

Has the Government considered that area? The 
tobacco industry is among the best in the world at  
getting round legislation and will find some new 
technique or other. This is a constant battle that  
can be won only by abolishing tobacco, which is  

never going to happen. We simply have to keep 
fighting the war.  

Mary Cuthbert: Rosemary Lindsay will probably  
pick up on this point. Although we wanted our 
policy to embrace the wide range of outlets that  
might be a source for tobacco products, there is a 
limit to how far we can go. Anything to do with 
electronic communication strays into reserved 
territory and, indeed, is a matter for United 
Kingdom ministers under the Tobacco Advertising 
and Promotion Act 2002.  

That said, the sites that you refer to have the 
same responsibility to comply with the law.  In 
selling cigarettes—or indeed any age-restricted 
product—over the internet, Tesco, for example,  
must ensure that there is some way of verifying 
age through a card or whatever. I hope that Tesco 
will forgive me if it does not sell cigarettes on its 
website, but the point is that, irrespective of how 
the product is sold, the retailer still has a duty to 
comply with the law. 

Dr Simpson: My question is not really related to 
the 18 age limit— 

Mary Cuthbert: I know that you are talking 
about advertising. 

Dr Simpson: —although I have to say that that  
is a very difficult area for us. As you say, I was 
asking about advertising. If, for example, a retailer 
had internet access in his shop and the home 
page showed the tobacco products on sale, he 
might be able to get round the requirements in the 
legislation. I simply wonder whether the area has 
been examined fully in this legislation.  

Mary Cuthbert: Electronic communication is  
clearly covered by regulations made under the 
2002 act. We would have to decide whether the 
use of a home page to show tobacco products 
constituted advertising. I suspect that it might well 
breach the point of sale regulations, but this is  
quite a technical legal question and I cannot really  
answer it in the abstract.  

Rosemary Lindsay: I can confirm only that the 
bill is not intended to make any changes to the 
legal position regarding websites, which will  
remain regulated as before.  

The Convener: There are no questions on 
section 4, “Sale of tobacco products to persons 
under 18”, or section 5, “Display of warning 
statements”. We come to section 6, “Prohibition of 
vending machines for the sale of tobacco 
products”. 

Rhoda Grant (Highlands and Islands) (Lab): I 
have a question on section 6. What work has been 
carried out? Given that a lot of vending machines 
are situated in bars and pubs, which people have 
to be over 18 to access, why will vending 
machines be banned? Most people going into the 
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bar or pub will undergo an age check anyway. I 
understand why vending machines would be 
banned from somewhere to which young people 
had access, but not from pubs, clubs and the like.  

Mary Cuthbert: The issue of vending machines 
is difficult. As you will know from the information 
that we provided to the committee, we had 
problems in engaging effectively with the 
representative body of vending machines 
companies. 

Recently, a big programme of test purchasing 
from vending machines was conducted down 
south. The vending machines in the programme 
were in places with age restrictions. In one test, 
there were something like 12 sales from the 15 or 
so machines that were tested, despite the fact that  
they were in age-restricted places. The machines 
are self-service, and current legislation provides 
that they should be placed within the eyesight of 
the person controlling them, but often they are not.  
Sometimes the machines start off there, but then 
there is a refurbishment of the premises and the 
machines are moved into a corridor, so they are 
not necessarily controlled as effectively as they 
should be. That is clear from the work that has 
been done.  

In revamping tobacco sales law, we have to 
consider whether, i f we were writing the law from 
scratch, we would allow the sale of tobacco 
products from a self-service machine. Perhaps it  
was deemed to be appropriate in 1937, but I 
suspect that we would say that that was not an 
appropriate way to sell an age-restricted product. 
We have to consider carefully where vending 
machines fit in with the revision of tobacco sales  
law. I take Rhoda Grant’s point. The regulatory  
impact assessment that we conducted looked at  
issues such as whether vending machines should 
be token operated or operated in other ways, but  
eventually the decision was taken that the most  
effective way of stopping underage sales from 
vending machines was to ban them completely. 

Rhoda Grant: I am not sure that that argument 
holds up because, if we were starting from 
scratch, we would not legalise tobacco sales at all.  
However, we are where we are.  

The concern was raised with the committee that  
the number of jobs related to vending machines 
has been greatly underestimated and is far greater 
than in the information that we received.  

Mary Cuthbert: We totally appreciate that, and I 
think that the minister has now written to you to 
clarify the issue. It was our job to provide her with 
the information; it was not her fault that she did not  
have the information. We tried on several 
occasions to engage with the National Association 
of Cigarette Machine Operators—the 
representative body for cigarette vending machine 

companies—but without success. We have 
engaged effectively with a range of representative 
organisations since we announced last May that  
legislation was going to be introduced. We 
managed to engage with Sinclair Collis, which is  
the company that has most of the machines. We 
had a meeting with it to talk through the issues 
and options, and it told us quite clearly that about  
14 jobs would be affected.  

As a result of our answer to a parliamentary  
question, in which we said that we had not  
managed to engage with NACMO, the association 
contacted us and we had a meeting with it. We 
keep getting different figures from it, which makes 
it difficult for us, but we are willing to engage with 
the association, and ministers are keen that we do 
so to get a clearer indication of the job losses that  
might occur as a result of the bill. There has been 
no lack of will on our side to engage with the 
organisations concerned, but different figures are 
still being bandied about.  

It is my job as an official to ensure that the 
impact is clear. I ask the committee to bear in 
mind that when we did the regulatory impact  
assessment it was based on a far greater number 
of vending machines than there are in reality. We 
had to make assumptions, as has been detailed in 
the minister’s letter to the committee, and we were 
very careful about how we did that. We did our 
level best to get as much information as we could 
to back up that provision. 

The Convener: You said that you had difficulty  
engaging. What was the process? I want to get it  
on the record as representatives of the association 
are coming before us. 

Mary Cuthbert: We sent e-mails and made 
several phone calls, but nobody came back to us. 
We had no other option. I should say that the 
organisation was engaging with colleagues in the 
Department of Health, which is where we got the 
pro rata figure, but there is a limit to how far we 
can go. As I said, we engaged with Sinclair Collis  
about job losses. It has the greatest number of 
machines—2,000—and it gave us quite a lot of 
information, for example on the drop in the number 
of machines over the past two years. The difficulty  
has not been through any lack of will on our side 
to engage with the sector.  

The Convener: I will get the clerks to find out for 
us how many members the National Association of 
Cigarette Machine Operators has. We do not know 
whether that association represents everybody.  
We will find out about the distribution of its  
membership, which will be helpful for clarifying the 
background. 

Rhoda Grant: You have spoken about  an 
impact assessment. Did it take into account the 
impact on small pubs, which might depend on the 
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sales from vending machines for some of their 
profits? Was any work undertaken to find out how 
the bill could impact on them? 

Mary Cuthbert: I personally did not do the 
regulatory impact assessment; it was done by one 
of our economists and another colleague who 
worked to develop the proposals. I do not have a 
straightforward answer to the question, but I spoke 
with people in the licensed trade while developing 
the proposals, and my impression was that they 
do not make a great deal of money from cigarette 
vending machines, particularly given the smoke-
free policy in licensed premises now. I would need 
to come back to the committee on that, as I am 
honestly not sure what was taken into account.  

The Convener: Ian McKee wishes to speak. We 
are still on section 6.  

Ian McKee: I will withdraw.  

The Convener: Is this point on section 6,  
Helen? 

Helen Eadie: Yes. 

The Convener: After that, we will  have Mary  
Scanlon on section 6. Members are coming in as a 
team. 

Helen Eadie: I will stick with the issues that 
Rhoda Grant has raised. Our letter from the 
National Association of Cigarette Machine 
Operators states: 

“There has not been a subsequent meeting w ith NACMO 
since w e disclosed the number of machines, 1,566,”  

a turnover of more than £7 million per annum and 
45 employees. If NACMO states that there has not  
been a “subsequent meeting”, that implies that  
there was an original meeting. You say that you 
were not able to engage with the association, yet  
the letter clearly implies that there was a meeting.  

Mary Cuthbert: We were not able to engage 
with NACMO in the process of developing a 
regulatory impact assessment—basically, we did 
not manage to make contact. However, an MSP—
I cannot  remember which one—then asked a 
parliamentary question about what engagement 
there had been with vending machine interests. In 
response, we said that we had tried to engage 
with NACMO but had been unsuccessful.  
Following that, we received a phone call to say 
that its representatives would like to meet us. 

Two representatives of NACMO then came up to 
meet us—they are based down south. They were 
concerned that they had not had the opportunity to 
feed into the process at an earlier stage, although 
we explained that  we had tried very hard to 
engage with the association. The representatives 
gave us some figures at that meeting, which were 
followed up in writing, but we have received 
different sets of figures. When we realised that an 

issue would arise, the minister felt that she should 
write to tell the committee that we were having 
problems in finding out the information, that we 
realised that 14 jobs—the only hard-and-fast figure 
that we could give at the time—was an 
underestimate, and that we were trying to 
establish what is involved. 

The minister’s letter says that we have not had a 
subsequent meeting, but bill team members have 
spoken on the phone to Ron Bullough. His letter is  
perhaps a wee bit disingenuous, as we have had 
discussions and tried to engage with him to ensure 
that the financial memorandum reflects the true 
position, if we can establish what that is. 

10:45 
Helen Eadie: So the memorandum has not  

been updated. 

Mary Cuthbert: It has not been updated. We 
were going to update the memorandum, but when 
we saw different figures being bandied about we 
thought that it would be inappropriate to update 
the memorandum this week if we could find next  
week that the figure was different again.  

The Convener: We have exhausted the subject.  
All that I want to ask is what NACMO’s response 
was when you said that you had tried to contact it 
many times. Did NACMO address that? 

Mary Cuthbert: NACMO told us that there were 
issues with some office-holders—I think that  
changes had occurred internally. Perhaps NACMO 
had not appreciated the work that we were doing 
in Scotland, although it was well— 

The Convener: We will ask NACMO about that. 

Helen Eadie: Another issue in NACMO’s letter,  
which is separate from the line of questioning that  
I have just pursued, is its proposal for a  
“system of radio frequency controlled cigarette vending 
machines that w ould ensure that children under the age of 
18 years old could not use the cigarette vending machines  
and give greater levels of control than in retail shops.” 

NACMO asks whether that has been considered 
and what the Government’s response is. Given 
that 14 independent Scottish companies with 45 
employees are involved, NACMO regards the bill  
as important. 

Mary Cuthbert: The RIA clearly sets out various 
costed options. One is the use of such machines,  
but the conclusion was that a complete ban would 
bring greater benefits. The proposal is not  
something of which we were not aware—it is  
covered in the RIA. 

The Convener: We will move on to chapter 2 of 
part 1, which is on the register of tobacco retailers. 
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Michael Matheson (Falkirk West) (SNP): I am 
interested that you have gone for a national 
register. What is the rationale for having a national 
register rather than a licensing scheme that is  
operated more locally, as with alcohol licensing? 

Mary Cuthbert: In developing the proposals,  
we—at official and ministerial level—engaged 
closely with trade interests. We heard from 
retailers that  the last thing that they wanted was a 
bureaucratic licensing system—another burden on 
business, if you like. I know that the committee will  
speak to trade representatives, so they will be able 
to speak for themselves—I hope that they will say 
the same things as I have said. I think that the 
trade also recognised that it would be useful to 
have a register of tobacco retailers. 

We examined various options, such as a 
negative licensing system, which the expert group 
recommended. Under such a system, retailers  
would lose the right to sell tobacco if they were 
caught selling it to underage customers. We also 
considered the full -blown licensing scheme that  
was mooted and the option of a register. We feel 
that the registration scheme will have many of the 
benefits of a licensing scheme but without the 
bureaucracy. 

Having a national register means that  
companies that operate on a national basis, such 
as Tesco, will  be able to register simply. The 
register will be available to local authorities—the 
bodies that enforce the relevant laws—which 
means that, for the first time, they will know who 
the retailers are and will be able to support them to 
comply in full with the law. 

Michael Matheson: Am I correct in saying that  
each premises that seeks to sell tobacco will have 
to be on the register? 

Mary Cuthbert: Yes. If you want to sell tobacco,  
you will have to be registered to do so.  

Michael Matheson: That therefore means that  
each of the Tescos or Asdas in Scotland that  
seeks to sell tobacco will have to register.  

Mary Cuthbert: Yes.  
Michael Matheson: So how does that remove 

bureaucracy? 
Mary Cuthbert: It means that Tesco does not  

have to go to 32 local authorities in order to 
register, as it can simply register on a national 
database.  

Rosemary Lindsay: Tesco could send in an 
application that lists all of its premises. There 
would be only one applicant—it would not be the 
case that every individual Tesco would have to 
send in a separate application. I do not know how 
Tesco would administer it, but it could send in an 
application that listed all of the premises in which it  
wanted to sell tobacco.  

Michael Matheson: So one application could be 
made en masse. I got the impression from Mary 
Cuthbert that, as each store had to be registered,  
each store would have to make an individual 
application. 

Mary Cuthbert: I did not mean to mislead you.  
Each premises would have to be registered, but a 
company could register all of its premises en 
masse. The companies seem to welcome that, as  
it will cut down on the bureaucracy. 

Michael Matheson: I can see that.  

The Convener: Section 8 of the bill says: 
“A person may apply to the Scott ish Ministers … to be 

registered”.  

Rosemary Lindsay: Yes, but that person can 
be a company, which is a legal person.  

Dr Simpson: A person or a company can be a 
legal entity. If a multiple applied and then 
breached the law in one area, would that result in 
a person—the legal entity or individual—being 
banned from selling tobacco only in premises in 
the council area in which the enforcement had 
been breached? 

Rosemary Lindsay: In order for there to be a 
banning order, there would have to be three 
relevant enforcement actions in respect of the 
premises, which would then be banned. 

Dr Simpson: That is a different matter. I was 
wondering about the practicality— 

Rosemary Lindsay: If Tesco— 

The Convener: Let us change the example. We 
should use Sainsbury’s instead, as it is its 140th 
anniversary.  

Dr Simpson: We could just say “a multiple” or 
even “a supermarket”. We must not advertise only  
one store. 

Rosemary Lindsay: If a supermarket in 
Kirkcaldy were found on three occasions to have 
sold cigarettes to under-18s, that retail  premises 
could be banned from selling tobacco products, 
but the other premises in the chain would not be 
affected.  The penalty would be limited to the store 
in which the problem existed.  

Dr Simpson: What made you decide on three 
breaches? I can understand that being banned 
after one instance would be a bit tough, but three 
sounds as if you are allowing a lot of breaches,  
especially as all three breaches must occur within 
two years. That means that someone could have a 
breach every year from now until kingdom come 
and not be banned.  

Rosemary Lindsay: I think that that was a 
policy decision. 

Dr Simpson: Okay. We will come back to that. 
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Mary Cuthbert: It is probably worth saying that  
the provision is in line with the regulatory justice 
approach, which has been introduced in an 
attempt to prevent cases from being dealt with 
only through the courts. The notion of “three 
strikes and you’re out” is part of that.  

Dr Simpson: The approach is not, “three strikes 
in a two-year period and you’re out”? 

Mary Cuthbert: I think that I am right in saying 
that there is the option of overriding that approach.  

Rosemary Lindsay: Yes, there is. It is not the 
case that a person can commit three offences and 
nothing will happen. The “three strikes and you’re 
out” approach gets someone to the stage of being 
liable to have an application for a banning order 
made in respect of them. Such a person will  
already have been subject to a fixed-penalty  
notice or criminal proceedings. A decision must be 
made about when the person’s behaviour is  
deemed to be so bad that they become liable to be 
banned from selling tobacco products. A judgment 
must be made that the person is that far down the 
line. There must be three enforcement actions 
before a person can be banned from selling 
tobacco; they will not go unpunished in the interim 
period.  

Dr Simpson: Section 17 will allow the Scottish 
ministers to make regulations to provide for 
chapter 2 to apply to 

“vehicles, vessels and moveable structures”.  

An application for registration must give the 
address from which tobacco will be sold. That  
could be a mobile van or a car boot sale. Why did 
you not go for an outright ban on sales from such 
places? It would have been reasonable to have 
excluded mobile vans that are the only retailers  of 
groceries and so on in very rural areas. In other 
words, you could have gone for a ban on sales  
from vans and moveable structures with 
exceptions, rather than say that ministers may 
regulate in future on such sales, which implies that  
you will allow them.  

Rosemary Lindsay: You are correct to say that  
the purpose of section 17 is to allow the 
registration provisions to be modified, for example 
in relation to the address—that is a good example 
of a modification that might be made. Mary  
Cuthbert  might comment on whether a ban is  
intended.  

Mary Cuthbert: We included the provision 
because we were aware that people run mobile 
shops, particularly in rural areas, and we wanted 
to be able to cover such people if necessary.  
However, I accept what Dr Simpson said.  

Dr Simpson: The wording of the provision wil l  
allow every ice cream van to sell tobacco,  
provided that they register.  

Rosemary Lindsay: Yes, i f they register, but  
they will need to comply with the law.  

Dr Simpson: Have you discussed the matter 
with HM Revenue and Customs? I understand that  
car boot sales and mobile vehicles are the places 
from which contraband is potentially more likely  to 
be sold and are much more difficult to police than 
other premises. 

Mary Cuthbert: We have been working closely  
with HMRC as part of the enhanced tobacco sales  
enforcement programme, as you know, and we 
are well aware of the types of vehicles  from which 
illicit products might be sold. We considered 
whether the bill will allow someone who sells  
tobacco illicitly to apply to go on the register, but  
the wisdom is that such a person would not apply  
because doing so would mean that enforcem ent 
officers would know where they were and could 
contact them. Someone who is registered is visible 
to the relevant agencies, and the work with HMRC 
would indicate whether they were likely to sell illicit 
products. 

Dr Simpson: Convener, I do not know whether 
we will take evidence from HMRC, but I propose 
that we ask it for information on enforcement and 
sale of contraband in the context of chapter 2. It  
would be useful to get some estimates from 
HMRC. 

11:00 
The Convener: It is my turn to ask a question. I 

carried out a large consultation, and I eventually  
came to share the view that the cost of licensing 
would be pretty onerous, not only in terms of the 
cost to retailers—some of which are very small 
and precarious businesses, particularly at the 
moment—but because it would involve going 
through the licensing procedure, which is quite a 
cumbersome process and would raise issues for 
local authorities. I also examined the issue of 
mobile vehicles—ice cream vans and so on. 

I see that there are to be certificates of 
registration and a public register. Is consideration 
being given to placing a requirement on retailers to 
display their certificate of registration? I look 
forward to that, in order that things cannot  
masquerade as other things. If there is a banning 
order—which we will discuss later—the certi ficate 
should be removed. There needs to be an 
education process for the public as well as the 
retailers—a name and shame process, if you like. 

Mary Cuthbert: We considered the matter when 
we were drafting the provisions. One issue was 
that we could create an offence of not displaying 
the certi ficate, but there would be nothing to make 
retailers stop displaying them. We took the 
decision, rightly or wrongly, that we should not  
create an offence of not displaying the certi ficate,  
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because of the situation in which the certi ficate of 
a retailer who was acting correctly in every other 
way had simply fallen off the wall.  

The Convener: I know that my road tax disc has 
to be displayed, and it is no defence to say that it 
has fallen flat on the dashboard the wrong way up.  
I have tried that—I had to photocopy the disc and 
send it in because it had fallen off.  

Mary Cuthbert: Yes, but although the certificate 
will not have to be on public display, it will have to 
be shown to an enforcement officer or to anyone 
who enters the shop and asks for it. 

The Convener: I will pursue that with the 
minister. 

Rosemary Lindsay: I do not know whether you 
want me to say something further on that. We 
discussed the matter and concluded that it was 
sufficient that the offence was one of not being 
registered, and that it was not necessary for us to 
create a separate offence, for someone who was 
registered, of failing to display a certificate of 
registration, in line with the lack of bureaucracy 
and not wanting to be too heavy.  

The Convener: As registration will apparently  
be done online most of the time, people could print  
off the certificate to let the public see it. If there 
was a banning order, the public would know, and it  
would help trading standards and the police to 
identify those retailers. 

I give notice—not to you, but to the minister, i f 
she is listening—that I will pursue that route 
through an amendment, if necessary, to put in the 
bill a requirement to display the certificate and a 
provision that it will be an offence not to display it.  

Mary Scanlon: According to the financial 
memorandum, the set-up costs for the registration 
scheme will be £400,000, which will come from the 
public health budget. That, it appears, is required 
for the “simple registration form ” and for the 
Scottish ministers to issue a certificate of 
registration. That must be accepted, but how did 
you determine that it will take one person 18 hours  
a week on 0.5 of a full -time salary—being paid 
£10,000—to monitor the scheme for the whole of 
Scotland? After the initial set-up costs, including 
the form et cetera, what will that person do in their 
18 hours a week for £10,000? 

Also, will the registration scheme look at, for 
example,  the national registration scheme for 
private landlords, which—allegedly—determines 
who is fit and proper to be a landlord? Will the 
registration scheme look into the backgrounds of 
the characters who are going to sell cigarettes? 
Finally, will there be a cost to retailers? I 
understood that there would not be, but I have not  
seen anything on that. Can you clarify that? 

Mary Cuthbert: There were several questions 
there. I will start with the first one, on how we 
came to our assumptions. You must understand 
that they are just assumptions, and are not  
necessarily what the reality will be. We considered 
a range of similar schemes—how much they cost 
to establish and so on—and we hope that we will  
come in under budget. We also took evidence. I 
did not do it personally, but the economists who 
did the RIA spoke to people who had set up such 
schemes and spoke to people in Ireland who are 
setting up a registration scheme, and they made 
some broad assumptions about what might be 
needed to maintain the scheme. In the interest of 
public funds, i f we can provide the scheme more 
cheaply as we develop, we will try to do so. 
However, we wanted to give as clear a picture as 
possible of the potential costs. 

Your second question was whether we 
considered other systems. We considered the 
landlord registration scheme, which is a web-
based system. We might want to use that scheme, 
whereby retailers can register free online—they 
are not charged for registration.  

Your other question was whether the registration 
process will ensure that an applicant is a fit and 
proper person. The process in itself will not do 
that, as there is nothing in the bill to cover that.  
The bill says that if someone applies to be put on 
the register, it is assumed that they will go on the 
register. It is not like a licensing scheme in which 
people are vetted; it is a different type of system. 

Mary Scanlon: A strange man with a white van 
selling things at car boot sales or people with ice 
cream vans could just fill in the registration form 
and that would be okay. 

Mary Cuthbert: In theory, yes, but it is another 
matter whether, in practice, they would be able to 
comply with the questions that we would ask. The 
bill states what sort of information they would have 
to provide. Whether such people would want to 
provide that information is a different story. 

Mary Scanlon: The registration form is simple.  
On it, will you ask for details of, for example,  
criminal convictions? 

Mary Cuthbert: No. 

Mary Scanlon: So the person might not be what  
is considered a fit and proper person under the 
landlord registration scheme. Basically, anyone 
will be able to register, regardless of their criminal 
background. 

The Convener: I think that Mary Scanlon’s point  
goes back to section 8. 

Rosemary Lindsay: Would you like me to 
address that point? 

The Convener: Yes, please.  
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Rosemary Lindsay: The application form is  
straightforward. Section 8(2)(d) states what  
information must be provided and allows scope for 
requiring the form to 

“contain such other information as is prescribed”.  

It would be possible for the form to ask for 
information on someone’s criminal convictions.  
However, section 8(3) states: 

“The Scottish Ministers must grant the application unless  
… it does not comply w ith the requirements in subsection 

(2)”. 

Therefore as long as someone provides the 
requested information, they will have to go on the 
register. There will be banning orders, but that is a 
separate matter.  

The process is not intended to be a vetting 
system. It is unlikely that someone with lots of 
criminal convictions relating to tobacco would 
comply with the register but, in theory, provided 
that they filled in the application form, the Scottish 
ministers would have to grant the registration.  

The Convener: You have highlighted an 
important point that we should ask the minister 
about. I want to move on.  

Mary Scanlon: I have not received an answer to 
one of my questions. What will the person who 
monitors the scheme do for his £10,000 a year 
and what will happen beyond the setting up? 

Mary Cuthbert: As I said, when we looked to 
set up the system—I did not do the work myself—
maintenance of the database was considered. It  
may not cost as much as that; we just took figures 
that were given to us and made assumptions on 
the basis of information that was provided on 
similar schemes. We might  not need someone to 
maintain the database, but we tried to be as fair as  
possible in costing the scheme. 

The Convener: We may have to tighten up the 
application process. Issues have been raised,  
which perhaps the minister can address, about red 
alerts when certain people apply and about the 
need for more vetting.  

Helen Eadie has a question. Is it on the 
registration process? 

Helen Eadie: Yes, and it relates to a late 
response that we received from the Association of 
Chief Police Officers in Scotland, which is among 
our papers for this meeting. What discussions 
have you had with ACPOS, because although it  
supports the majority of the proposals in the bill it  
is concerned that there are potential difficulties in 
the approach? 

One particular issue is licensing. ACPOS feels  
that, given the large number of retailers who will  
require licences under the regime, it may be 
appropriate to consider the route of local 

authorities and the Civic Government (Scotland) 
Act 1982 rather than a national register, because,  
according to ACPOS, that  
“w ould not only allow  for greater local accountability, but 
may w ell offer added flexibility in respect of enforcement.”  

We can return to that aspect later. What  
discussions did you have with ACPOS and how 
did you respond to it on that point? 

Mary Cuthbert: We have not had di rect  
discussions with ACPOS on the bill, mainly  
because trading standards officers in local 
authorities traditionally enforce tobacco sales law.  
They are the current enforcers. I am not saying 
that the police do not have general powers to 
enforce legislation, but they are not the primary  
agents in enforcing tobacco sales law. That said, I 
chair a cross-Government, cross-agency group 
that considers enforcement and ACPOS is 
represented on it. 

Helen Eadie: I will deal with enforcement issues 
later, but I want to focus on local accountability  
and the way that local licensing works better with 
local authorities than it will with the national 
register that  you propose. Our papers  tell us that  
more than 11,000 retailers could be involved. I 
want to compare and contrast the local licensing 
scheme and national registration.  

The Convener: We have been over that ground.  
I do not want to crush questions, but we are trying 
to pinpoint some of the issues, not get the full and 
final answers.  

Helen Eadie: My point is that I am concerned 
that ACPOS has not been consulted. Only the 
committee has consulted ACPOS; the 
Government has not done so.  

The Convener: Mary Cuthbert said that she 
consulted trading standards officers, not ACPOS. 
The letter of 7 May represents our committee 
consulting ACPOS. I just want to clear that up.  

Helen Eadie: I am surprised that the 
Government has not consulted ACPOS.  

Mary Cuthbert: The main reason for that is that  
we are engaged with the authorities that currently  
enforce tobacco sales law, and the police are not  
the primary enforcement authority. Having said 
that, I chair a cross-Government group that  
contains representatives of ACPOS.  

ACPOS was well aware that legislation was on 
the cards, but I admit that we did not have detailed 
discussions with it about the legislation, mainly  
because the police tend not to— 

Helen Eadie: The police are involved in other 
licensing activities— 

The Convener: We have established that. I 
want to move on.  
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Helen Eadie: They are involved with alcohol 
and other things. 

The Convener: I understand that, but I want to 
move on, because it is 11.13 and we are only at  
page 5 of the bill.  

Do Michael Matheson and Ian McKee want to 
ask questions on registration? 

Michael Matheson: No. 

Ian McKee: I do. 

I have a question on supermarkets with lots of 
outlets. Section 8(3)(b) says that if a person 
applies to be registered but any premises that are 
specified in the application are subject to a 
banning order, the application from the person,  
which could relate to a supermarket with lots of 
outlets, will not be entertained. Surely in fairness, 
if two weeks after being registered one of the 
premises receives a banning order because it has 
broken the law, all the other premises should fall  
as well—adopting the logic of that statement—
because they have fallen foul of the same thing.  
By introducing simplicity, you might also be 
introducing a grey area around the status of 
applicants. If an application applies to 50 stores 
and 25 of them receive banning orders, will the 
applicant be able to carry on selling tobacco in the 
other 25 stores? How will that work? 

11:15 
Rosemary Lindsay: The applicant could apply  

to register the 25 stores that had not received 
banning orders, on the basis that there had been 
no wrongdoing in those premises. A larger retailer,  
such as a supermarket, that had been banned 
from selling tobacco products in Kirkcaldy but  
wanted to open another store in Dunfermline 
would be able to do that, because— 

Ian McKee: Not according to the bill. It says— 

The Convener: Will you read out the relevant  
section, please? 

Ian McKee: Section 8(1) says: 
“A person may apply to the Scott ish Ministers … to be 

registered.” 

Section 8(3) says: 
“The Scott ish Ministers must grant the application unless ” 

premises specified in the application are the 
subject of a banning order. If any premises 
specified in the application are the subject of a 
banning order, the registration application cannot  
be entertained. That would affect all of a 
supermarket’s branches. 

Rosemary Lindsay: It would apply in respect of 
the premises specified in the application. 

Ian McKee: That is not what the provision says. 

Rosemary Lindsay: The applicant would be 
banned from retailing tobacco in specific premises.  

The Convener: Yes. Section 8 says that the 
applicant would be banned from selling tobacco 

“at any premises specif ied in the application.”  

I take it that you are saying that when a large store 
submits a universal application, it will  specify a list  
of premises. If a banning order is in place, it will 
apply only to the specified premises. 

Rosemary Lindsay: Yes. 

Ian McKee: That is a sensible arrangement,  
which I can understand, but it is not how I read the 
bill. Section 8 says: 

“A person may apply to the Scott ish Ministers … to be 

registered.” 

In other words, a supermarket can apply to be 
registered.  

The Convener: Section 8(2)(b) says that the 
application must 

“state the addresses of all premises at w hich the applicant 
proposes to carry on a tobacco bus iness”.  

Ian McKee: Yes, but section 8 says that i f one 
of the premises has been the subject of a banning 
order, the person cannot be registered.  

The Convener: My reading of the provision is  
that a person cannot be registered only if the 
premises in respect of which they are making an 
application are the subject of a banning order.  

Ian McKee: It does not say that. 

Dr Simpson: The situation is made even more 
complicated when one takes into account section 
12, which says: 

“A council may apply to the sher iff for an order banning a 
person from carrying on a tobacco bus iness from premises  
w ithin the council’s area.” 

If a supermarket that has a number of stores in 
Fife—to stick with that example—is banned from 
carrying on a tobacco business, that company is 
banned from carrying on a tobacco business in  

“premises w ithin the council ’s area.”  

The Convener: But it does not say “every” or 
“all” premises.  

Dr Simpson: Should it say “individual” or 
“specific” premises? 

Rosemary Lindsay: Section 12 is really just  
about jurisdiction and who can make an 
application. According to section 12(2), an 
application that is made by a council under section 
12(1) 

“must specify the premises from w hich the person is to be 
banned from carrying on a tobacco business.” 
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It simply clarifies that a council has jurisdiction to 
apply for a banning order in respect of any 
premises within its area.  

The Convener: Section 12(1) is about  
jurisdiction. An application that is made under 
section 12(1) does not apply to all premises in the 
council’s area. 

Rosemary Lindsay: A council could specify al l  
the premises in its area, if it had grounds to do so.  
The point is that it must specify the premises 
concerned in the application.  

The Convener: We move on to enforcement,  
which is dealt with in chapter 3.  

Michael Matheson: I am sorry, but I want to ask 
about banning orders, which are dealt with in 
chapter 2. You might already have covered the 
issue that I want to ask about; maybe I did not pick  
up what you said or I picked it up incorrectly. My 
point relates to people whose premises have been 
the subject of three enforcement actions in a two-
year period. I am not clear about what would 
happen if, for example, someone committed a 
serious offence by selling to an underage person a 
considerable amount of tobacco—say, 200 fags,  
rather than 10 fags. In my view, selling 10 
cigarettes would be a lesser offence than selling 
200 cigarettes. How would that affect enforcement 
action? Under the bill, would such offences be 
treated equally in the eyes of the court? 

Rosemary Lindsay: A more serious offence 
would be likely to result  in a criminal prosecution 
rather than a fixed-penalty notice. Sentencing 
would provide an opportunity to reflect the 
offence’s seriousness. 

You ask what account a sheriff will take of the 
seriousness of an offence when a banning order is  
to be made. In weighing whether banning a person 
is appropriate, a sheriff will  consider the offences 
and whether they were serious. Councils will apply  
for banning orders, but sheriffs will decide whether 
to grant them. 

Michael Matheson: I will take a step back to 
fixed-penalty notices. If a fixed-penalty notice is  to 
be issued, that is likely to be done by a trading 
standards officer. 

Rosemary Lindsay indicated agreement. 

Michael Matheson: How will an officer 
determine that a fixed-penalty notice is not  
appropriate and the matter should be referred 
directly to a court for criminal prosecution? 

Rosemary Lindsay: That decision will  be for 
the trading standards officer—that is not a legal 
issue. 

Michael Matheson: My problem is that, for 
similar offences, one local authority might decide 
just to issue a fixed-penalty notice, whereas 

another local authority might refer the matter to the 
courts. We are in danger of creating a system in 
which local authorities pursue issues differently.  

Rosemary Lindsay: The bill says: 

“An enforcement off icer may give a person a f ixed 
penalty notice if the off icer has reason to believe that the 
person has committed an offence under Chapter 1 or 2.” 

Whether to issue a fixed-penalty notice or refer a 
matter to the procurator fiscal will be an individual 
decision for the officer.  

Michael Matheson: Do you see the difficulty? In 
one local authority, one enforcement officer might  
issue a banning order, whereas his colleague who 
is elsewhere on the same night might decide to 
refer a similar offence for criminal prosecution.  
The potential exists for an inconsistent approach.  

The Convener: Perhaps I misunderstand the 
situation, but I do not think that trading standards 
officers will be able to make a banning order.  

Rosemary Lindsay: That is correct. 

The Convener: That is for a sheriff. 

Michael Matheson: I understand that. Before 
three fixed-penalty notices have been issued in 
two years, an offence could be referred directly to 
a sheriff for criminal prosecution. However,  
different trading standards officers—even in the 
same local authority, never mind in different  
authorities—will decide the level at which to 
pursue cases. I am concerned about the potential 
for different approaches to be taken in different  
local authority areas. 

Rosemary Lindsay: Under section 19, councils  
will be able to undertake programmes of 
enforcement, which would cover such matters. I 
am not really qualified to speak about the issue.  

Michael Matheson: I acknowledge that  
provision, but you can see exactly what could 
happen: a retailer in one local authority area could  
be criminally prosecuted for something for which a 
retailer in another local authority area receives just  
a fixed-penalty notice.  

The Convener: I will leave the subject there.  

Before the sheriff court is reached, what does 
the bill  say will happen if someone rejects a fixed-
penalty notice and says, “Trading standards are 
wrong in what they say about me”? 

Rosemary Lindsay: A person can make 
representations to the council. That is their first  
line of— 

The Convener: Where is that in the bill? 

Rosemary Lindsay: I am looking for the 
provision.  
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The Convener: There is an appeal process 
under the sheriff— 

Rosemary Lindsay: There is. It is possible— 

The Convener: But where is it to be found 
earlier in the process? 

Rosemary Lindsay: I think that it might be in 
the schedule. Yes, it is in schedule 1, paragraph 
8(1), which says: 

“A recipient of a notice”—  

The Convener: Okay. That is fine.  

Ross Finnie: You prefaced earlier remarks by 
saying that this is an opportunity to redraft the 
law—the very old law—on the sale and 
enforcement of tobacco products. However, in 
response to Helen Eadie’s question on consulting 
ACPOS, you said something like, “Ah, wait a 
minute. We don’t have to consult ACPOS, 
because the law on licensing is dealt with by  
trading standards officers.” Surely, in redrafting the 
law, we should keep an open mind on where we 
are going. 

Given that tobacco has been elevated to one of 
the most dangerous products that is on sale—it is 
not even to be visible in any public place where 
people wish to sell it; displaying it is to become a 
very serious offence—why did you retain the 
framework of trading standards officers and not  
accord tobacco enforcement to the police? After 
all, tobacco is now a far more serious product than 
alcohol. Why have we not accorded the 
enforcement of tobacco products to the police? 

Mary Cuthbert: We have a set of laws and we 
considered what we might do to update them. As 
we have made clear in the explanatory  
memorandum, much of the bill is restated 
provision. It is clear that the regime that we have 
developed is the same as before: trading 
standards officers will continue to be the principal 
enforcers. 

Perhaps it was remiss of us not to have detailed 
discussions with ACPOS. I hold my hands up on 
that, but— 

Ross Finnie: Let us leave that to one side. I am 
interested in the balance of the argument. If 
tobacco is so serious a product that it cannot and 
must not be displayed by anyone who is selling it, 
it is a far more serious product than alcohol.  
Alcohol offences are enforced by the police, yet  
this more serious product comes under the remit  
of trading standards officers. In saying that, I do 
not in any way intend to demean those officers; I 
simply want to know the balance of the argument.  
Why are trading standards officers to enforce the 
law on one of the most serious products ever on 
sale anywhere? 

Mary Cuthbert: I do not think— 

The Convener: Perhaps that is a matter for the 
minister. 

Ross Finnie: I am interested in hearing about  
the balance of the argument from the bill team. 
The minister made the decision, but what is the 
balance of the argument? You have described 
how part of your job was to reframe the law. Why 
did you reframe the law in this way, given the 
tremendous importance that is now being 
assigned to the sale of tobacco products? 

Mary Cuthbert: I can only repeat what I said 
earlier: local authorities have responsibility for 
enforcing this law—as they have for a lot of other 
laws of this nature. Alcohol is unique in a way. I 
take your point and— 

Ross Finnie: But alcohol can be displayed;  
anyone can go and look at it. I can pick up a 
bottle, hold it in my hand and examine it. I can talk  
to it. I can find out its product content. It can tell  
me how many units it contains. The offence under 
the bill is far more serious than that relating to  
alcohol. In drafting the bill, the Government has 
elevated tobacco to a product that must not be 
seen. Its product information must not be read. It  
must not even be looked at. However,  
enforcement is to be carried out by trading 
standards officers. I am puzzled by that.  

Mary Cuthbert: I can— 

The Convener: We will come back to this. The 
point has been made. I, too, have raised the issue 
in terms of efficiency.  

Given that the police have always had 
responsibilities in relation to the licensing of 
alcohol and underage alcohol sales, there could 
be a more efficient use of manpower. The retailers  
who commit the offence of selling alcohol to 
underage customers might be the same people 
who do not give two hoots about selling tobacco to 
underage customers. There will be onerous legal 
requirements on tobacco retailers, and there might  
be efficiencies to be gained. We will take up the 
matter with the Government. 

11:30 
Ross Finnie: It is regrettable that the approach 

that the bill team has described—I appreciate that  
it is not their province—bears heavily on the 
drafting of all the sections on— 

The Convener: Registration.  

Ross Finnie: No, enforcement, from section 18 
onwards. 

Mary Cuthbert: An important point that came 
through from the ACPOS response was the need 
for local agencies to work effectively together,  
which we encourage— 
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Ross Finnie: Sorry, that is not the point. If the 
intention of the bill is to spell out the importance 
and dangers of the sale of tobacco, it is odd that  
the provisions will  be enforced by trading 
standards officers, whereas laws on alcohol sales  
are enforced by the police. I am not criticising 
trading standards officers; the issue is public  
perception of who enforces the law.  

The Convener: We will  come back to the issue.  
I said “registration” because I thought that a 
licensing scheme could have offered an approach 
that encompassed the police. Helen Eadie and 
Mary Scanlon want to ask questions. 

Helen Eadie: My question is on powers of entry. 

Mary Scanlon: Mine might be on powers of 
entry, too. 

The Convener: It “might be”, might it? I am in 
suspense—or suspenders, as my mother used to 
say. 

Helen Eadie: It is rare that professionals  
volunteer their services, as ACPOS has done.  
ACPOS made an important point when it said that 

“it may be appropriate to w iden the pow ers to enter and 
inspect premises … to include the Police. Such an 
approach w ould again give far greater f lexibility w hen 
dealing w ith enforcement action.” 

The approach seems eminently sensible and 
would add value to the bill. I hope that the bill team 
will discuss the matter with the minister. The police 
are offering to support an important bill. 

The Convener: Members have underlined 
ACPOS’s point in red ink.  

Mary Scanlon: Will the provisions on powers of 
entry, warrants for entry and fixed-penalty notices 
and the related supplementary provisions apply to 
ferries, cruise ships that are based in Scotland and 
duty-free shops? Will it be difficult to enforce the 
provisions in such places? 

Rosemary Lindsay: Yes. Duty-free shops in 
Scotland are shops— 

Mary Scanlon: Will the bill apply to duty-free 
shops in all Scotland’s airports? That will put  
Scotland at a disadvantage, compared with all  
other countries. Will it also apply to cruise ships  
that are based in Scotland, wherever they are, and 
to ferries? 

Rosemary Lindsay: It will be a question of 
jurisdiction. When a ship is in the jurisdiction of 
Scotland it must comply with Scots law. 

Mary Scanlon: Does that  mean that the ferry to 
Zeebrugge can bring out its big tobacco displays 
when it is past 12 nautical miles out into the North 
Sea? 

The Convener: Members are all saying yes. We 
are all giving evidence for the bill team now. It has 
been a long morning. 

Dr Simpson: The display can be opened up 
when the ship is 12 nautical miles out— 

Rosemary Lindsay: Scots law applies only in 
the Scottish jurisdiction. 

The Convener: Scots law can extend only as  
far as the boundaries of Scotland—unless an 
international co-operation agreement is in 
existence, I imagine. [Interruption.] I am being 
whispered at by the clerks. Will the bill apply air-
side in airports? 

Rosemary Lindsay: By “air-side”, do you mean 
in duty-free shops? 

The Convener: I mean when people have 
passed through security. 

Rosemary Lindsay: Duty-free shops are 
beyond security checks, so yes, the bill will apply. 

The Convener: Are you happy now, clerks? 
Even you are asking questions through the chair—

and why not? Perhaps the official reporters who 
have sat through all this are desperate to ask a 
question. Feel free.  

Michael Matheson: I presume that test  
purchasing could be used to help with the 
enforcement of the eventual legislation.  

Mary Cuthbert: Yes. Test purchasing would not  
be like it is for alcohol, in which the young person 
is also committing an offence, so there is a 
specific provision in the alcohol licensing laws to 
allow the chief constable to permit test purchasing.  
There is no specific provision for that in the bill, but  
test purchasing is permitted. The Lord Advocate’s 
prosecution policy allows for it. Under the 
enhanced enforcement programme, test 
purchasing would be one of the tools at the 
disposal of trading standards officers for enforcing 
the law.  

The Convener: We move on to chapter 4,  
“Miscellaneous and supplementary ”. I love the 
section heading “Presumption as to contents of 
container”. Sometimes I have to do that in my 
fridge. I can get it wrong—we have bacteria. 

Ross Finnie: Too much information. 

The Convener: Indeed.  

Michael Matheson: I will not be going to yours  
for dinner, then. 

The Convener: You have not been invited. I feel 
we are reaching the end of a long session.  
Hysteria is setting in. 

Ross Finnie: “Listeria”, did you say? 
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The Convener: No, wisteria belongs down 
south—and some people have paid to get it 
removed.  

We are on to part 2 now. I expect my former 
medical practitioners to leap in with clarity in their 
questions. I have just challenged you, gentlemen.  
Part 2 is on primary medical services. Your time 
has come, Dr Pryce and Ms Preston—you have 
been waiting for ages for this. I invite questions. 

Dr Simpson: First, how many practices are 
currently not compliant with the proposed law? 
Secondly, how many applications have there been 
for private, non-eligible companies over the past  
few years? In other words, how many things are 
we actually banning under the legislation? 

Dr Pryce: I do not have the detailed information 
to answer either of those questions, but I do not  
believe that there are any general practitioner 
practices in Scotland that are not delivered under 
the traditional model and based around GP 
partners or GP shareholders of a limited company.  
There may well be some partnerships, or partners,  
who might not qualify under the eligibility criteria 
that we are inserting in respect of the time that is  
spent in practice delivering direct patient care. 

Dr Simpson: That relates to my other question:  
Where is the definition of what constitutes 
“regularly” or “day to day provision”, which are the 
terms that are used in the bill? Some practising 
GPs who are limited or part-time partners, who 
work for only short periods of time, will not provide 
day-to-day patient care. Some of them will just  
work for a day. As the bill is drafted, as I 
understand it, they would be excluded, unless “day 
to day” is definable as “less than X hours”.  

Dr Pryce: We consulted on the idea that a 
minimum level of commitment might be at least  
one day a week, on average. The precise 
definitions will go into the regulations. We were not  
envisaging that “day to day” would mean 
consecutive days, if that is of any help. 

Dr Simpson: It seems strange to have “day to 
day”, even if a GP might only have to work on one 
day. That is week to week, rather than day to day.  
We will need to see the regulations before we 
consider the matter. Hopefully, we will get them. 

The Convener: I took that to mean regulations 
that— 

Dr Simpson: Could we get a response— 

The Convener: Sorry, just a minute—I need to 
clarify this, Richard. I take that to mean both sets  
of regulations pertaining to part 2 of the bill, before 
stage 2. 

Dr Pryce: Yes, that is the intention.  

The Convener: That is fine.  

Dr Simpson: Could you come back to us on any 
estimates that you have, or can get, on the 
number of practices that might not be compliant? 
In other words, how many practices will, as a 
result of the eventual act, have to be dissolved or 
have their contracts with the health board 
changed? 

Secondly, could you come back to me with 
information on how many boards would be 
involved? The only one that I know of is  
Lanarkshire NHS Board; there is a practice on the 
border between West Lothian and Lanarkshire,  
which is the only one that I know of that could not  
get GPs. 

The Convener: Just to be clear, will you come 
back to the committee convener with that  
information? I will distribute it to the committee. 

Dr Pryce: Yes. I am able to respond to the first  
of the questions. However, it has now slipped my 
mind.  

Dr Simpson: There were two questions. First,  
how many practices will not be compliant with the 
proposed law? In other words, how many 
practices will get into difficulties because of their 
current contracts? 

Dr Pryce: The legislation will  not  be 
retrospective. No partnerships or contracts will  
have to be terminated as a result of the legislation,  
because the legislation is prospective and applies  
only to new contracts. 

Dr Simpson: That still leaves the question 
unanswered as to what those practices would be 
able to do going forward.  

The second point related to the policy in the bill.  
If GPs are not interested in a general medical 
services contract, and if a section 17C or 17L 
approach is not being taken, how will you protect  
patients and ensure that a primary care service is  
delivered to them? 

In some areas of England, primary care services 
have had to be delivered by nurses. Private 
contractors have also been used, because doctors  
have not come forward under proposals similar to 
the ones in the Scottish legislation. How will the 
bill ensure that health boards can fulfil their 
obligation of providing primary care services,  
without repeatedly using locum services—which is  
what happened in England and was totally  
disastrous? There is good evidence, especially  
from London, that such use of locum services 
provides very inferior services to patients. How will  
you protect patients by forming this legislation as 
you have done? 

Dr Pryce: I am not aware of any instances in 
Scotland where it has become impossible— 

142



1935  13 MAY 2009  1936 

 

Dr Simpson: I accept that. I was talking about  
the future.  

Dr Pryce: Even in the Lanarkshire case, where 
a bid came in from the commercial sector, the 
contract was awarded to a traditional provider.  
That, to a large extent, deals with that particular 
part of the issue.  

Dr Simpson: I do not think that it does.  
Nowhere in the bill do you say how you will protect  
patients if no provider comes forward under the 
legislation. You just assume that things will not  
change in the future; we make law not just for 
today or tomorrow, but for a long period, we hope.  

The other thing is, the—I have lost my train of 
thought. 

There are practices in Scotland where, for a 
considerable time, locums have had to be used on 
a temporary basis, and the quality of the service 
has inevitably been inferior because the locums 
are not  committed to developing the services. I do 
not think that you have answered my previous 
point.  

Dr Pryce: There remains a power for the health 
board to put in place a salaried practitioner. The 
health board always has the ability to employ its 
own general practitioners and to provide the 
service through that mechanism. That is the main 
fall-back position in the event that an independent  
practice did not come forward.  

Dr Simpson: A report—I cannot remember 
which report it was, I think it was Crerar—
recommended that we could substantially reduce 
the number of medical students in Scotland 
because we are overproviding doctors in Scotland.  
This region of the UK has always produced more 
doctors, because of Scotland’s strong tradition of 
medical faculties. 

However, if a future Government was to accept  
that recommendation and cut the number of 
medical students, I see no reason why we would 
not end up in a similar position to the current one 
in England, where it is not possible to get GMS 
contracts, PMS contracts, section 17C contracts or 
salaried doctors. I entirely accept that we do not  
have that situation in Scotland, but i f a future 
Government were to cut our intake of students, the  
bill would not protect our patients from a failure to 
provide a medical service. It would block a 
mechanism for providing the service. 

11:45 
Dr Pryce: Health boards would have whatever 

mechanisms they needed to put in place the 
service at their own hands. They do not normally  
do so but I am not convinced that, i f the problem 
was that no general practitioner could be found,  
widening the eligibility criteria would enable that. If 

no GP could be found, it would be for health 
boards to put in place alternative provision, which 
might have to focus more on other members of the 
health care team.  

Ian McKee: I will  ask a simple technical 
question that the centre for international public  
health policy raised. It suggested that entry  
controls such as are proposed in the bill could be 
illegal under European Union competition rules  
because they would handicap certain companies 
that were bidding for a contract on a level playing 
field. Could that be the case? 

Kathleen Preston (Scottish Government 
Legal Directorate): I will come in on that because 
it is a legal issue. We have investigated thoroughly  
any arguments that those proposals might  
contravene European law, in particular competition 
law. As you will appreciate, the matter is extremely  
complex but, after quite a rigorous analysis, we 
have satisfied ourselves that there is no merit in 
the argument that—[Interruption.]  

The Convener: We are getting funny sounds 
because somebody has some electronic gadget  
on. I am sorry, Ms Preston; I interfered with your 
flow. 

Kathleen Preston: I was just confirming that we 
have investigated the matter thoroughly and have 
concluded that there is no justification in the 
argument that the measures are contrary to EU 
competition law.  

Ian McKee: I just wanted to clear up that point. I 
will now ask about the qualifying partnership. We 
have already heard your definition of “day to day”.  
Once it has been established that a partnership 
qualifies, is there anything in the bill that would 
restrict its activities to one area? For example, i f a 
doctor and nurse set up a partnership and worked 
in the Lothians in such a manner as fulfilled the 
bill’s criteria, could their partnership seek to offer 
primary care services in Strathclyde? 

Dr Pryce: Under the provisions on qualifying, it  
could. If the doctor and nurse were providing 
medical services themselves, they would need to 
be on the performers list of every board in whose 
area they performed those services. However, a 
partnership that has more than one practice can 
fulfil the involvement criteria through any one of its  
practices or any combination of them; the bill does 
not require the partners to provide services 
personally in each practice. 

The Convener: What is a performers list? I do 
not see it mentioned in the bill. 

Dr Pryce: It is not in this legislation. The 
performers list is the minimum that a medical 
practitioner requires to be registered with the 
health board and to satisfy the conditions of the 
National Health Service (Primary Medical Services 
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Performers Lists) (Scotland) Regulations 2004 that  
they are indeed a medical practitioner, registered 
with the General Medical Council and so on.  

The Convener: Is that universal in Scotland? 

Dr Pryce: Yes. The performers list is a clinical 
and professional rather than contractual issue.  

Ian McKee: The point that I am t rying to 
elucidate is that these performers could be 
employees of the qualified practice. Is not that the 
case? 

Dr Pryce: Yes.  

Ian McKee: So, what has happened in a part of 
England, where a doctor and a nurse have set up 
an organisation that now runs 40 practices and 
sometimes contracts to work in chemists, 
pharmacies and supermarkets, could happen in 
Scotland under this legislation.  

Dr Pryce: That would be permitted under the 
legislation. However, the key point is that every  
member of such a partnership or limited company 
must meet the involvement criteria, which at the 
moment would mean that they would have to work  
in their practices at least one day a week.  

Ian McKee: I take it for granted that the person 
in question will work in one practice; however, in 
the example that I highlighted, there are 39 other 
practices in which they are not working. Instead,  
they employ performers who have been accepted 
by health boards. I imagine that the way in which 
things are structured and what those performers  
are paid are matters for their commercial 
judgment. Am I right in thinking that such an entity 
could make a profit? 

Dr Pryce: I am not aware of any partnerships  
that have quite as many practices as the one that  
you have described. However, some certainly  
operate on more than one site. In that sense, the 
provision is compatible with the status quo.  

Ian McKee: But is it compatible with the Cabinet  
Secretary  for Health and Wellbeing’s desire to 
ensure that NHS Scotland remains firmly in the 
public sector? 

Dr Pryce: Yes. I am quite confident that, in the 
situation that you have described, the partners  
would describe themselves as independent  
contractors and not commercial companies. 

Ian McKee: Would that be the case if the 
conditions that they had negotiated with outside 
organisations such as pharmacists and 
supermarkets had benefits from what you might  
describe as a mutual crossover of customers? 

Dr Pryce: You suggested that these people 
could make a profit from the business, but that is  
what independent contractors do. In most general 

practices, the partners take a profit from the 
business. There is nothing new in that.  

Ian McKee: I certainly accept that. 

Ross Finnie: I am glad. 

The Convener: As Mary Scanlon has just said,  
GPs have to eat. 

Ian McKee: But a doctor and nurse in England 
have set up a unit running 40 general practices, 
and it is possible for such a unit to engage in 
commercial activities that would bring those 
involved more benefits than if they were running 
an ordinary general practice. For example, they 
could set up in supermarkets at peppercorn rents, 
as their very presence would attract customers to 
the supermarket pharmacy and so on. Is it not the 
case that an element of commercialisation is  
possible under the bill? 

Dr Pryce: I understand your concern, but the 
fact is that a partnership that operates on only one 
site can still reach a business arrangement with a 
commercial company such as a pharmacy multiple 
or a supermarket. I am not clear whether any 
traditional general practices operate out of 
supermarkets in Scotland, but I would not be at all  
surprised to learn that certain arrangements  
existed between some general practices and other 
health care providers. 

Ross Finnie: I understand that the thrust of the 
proposal is to retain service provision within the 
public sector. However, I am concerned that we 
might be placing if not restrictions on competition,  
then inhibitions on the provision of services. Under 
section 30, for example, a contractor has to 
regularly perform or be 
“engaged in the day to day provision”  

of services in order to meet the involvement 
criteria. I might put together a new contract in 
which I am prepared to commit myself to more 
general practice involvement in day-to-day out-of-
hours care; however, I will not qualify under the 
criteria. Because of the out-of-hours  nature of that  
work, I neither regularly perform nor am 
“engaged in the day to day provision”  

of services. 

Dr Pryce: Perhaps I can clarify that. I will find 
the precise wording in a moment, but one does not  
have to be involved in the day-to-day provision of 
primary medical services to be eligible to take out  
a contract under these provisions. It is also 
permitted to have a contract that ensures that, in 
the future, you will be involved in the provision of 
services.  

Ross Finnie: I would have liked to have seen 
that wording in the bill. I had trouble with section 
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30, which seeks to insert new section 17CA into 
the National Health Service (Scotland) Act 1978— 

Kathleen Preston: I refer Mr Finnie to new 
section 17CA(4) to the 1978 act as set out in 
section 30, which makes it clear that a contractor 
has “sufficient involvement ” if they are 
“engaged in the day to day provision of … primary medical 
services in accordance w ith section 17C arrangements, a 
general medical services contract or any other arrangement 
made in pursuance of section 2C(2) (or w ill so perform or 
be so engaged by virtue of the agreement in question).”  

Ross Finnie: Right. So one would qualify even 
if such involvement was contemplated. 

Kathleen Preston: Yes.  

Ross Finnie: And the provision is replicated 
over the page. 

Dr Pryce: Yes.  

Ross Finnie: It refers to the arrangement in 
question.  

The Convener: Is that okay? 

Ross Finnie: Yes. I will read the bill again in 
that context. 

Rhoda Grant: Before I ask my substantive 
question, I have a supplementary to Ross Finnie’s 
question.  What is the difference between 
“independent” and “commercial”? That seems to 
me to be the nub of the argument. 

Dr Pryce: I am not sure whether we have a 
legal or technical—[Interruption.] 

The Convener: I am sorry, Dr Pryce. Someone 
has left their phone on; I have just heard a 
ringtone, text alert or something. I feel the old 
schoolteacher in me returning. I might have to 
name the girl  in the yellow jumper two rows from 
the back. 

Rosemary Lindsay: I must apologise—I 
thought that I had switched it off.  

The Convener: There we are. It was the lady in 
the pearls. 

Carry on, Dr Pryce. 

Dr Pryce: I am sorry—I have lost the thread.  

The Convener: I have lost it, too. 

Rhoda Grant: The question was about the 
difference between “independent” and 
“commercial”.  

Dr Pryce: I do not think that we have any legal,  
technical definition of the distinction between 
commercial and anything else. However, I feel in 
spirit that a commercial company has 
shareholders who are not involved in service 
provision and might well have a purely financial 

interest rather than be driven by any desire to 
deliver services to the patient and public. 

Rhoda Grant: I will park that matter, because I 
am probably opening another can of worms. 

The Convener: I am glad you have done so.  
We do not need any more cans of worms at this  
time of the day. 

Rhoda Grant: How will the reference to 
“day to day provision … of services” 

fit in with maternity leave, long-term sick leave 
and, indeed,  disability discrimination 
considerations? For example, someone who has a 
contract might become disabled and not be able to 
practise. How does that provision fit in with various 
legal requirements? 

12:00 
Dr Pryce: The regulations that will define what  

involvement entails will also cover the period for 
which someone may not meet the involvement 
criteria and still be permitted to remain a partner.  
The consultation discussed, for example, the issue 
of maternity leave and the possibility of career 
breaks. We also envisaged that those who had 
been practising and who then retired should be 
given a period of time before being required no 
longer to be partners in a contract holder, as it 
would be unhelpful to force partners to withdraw 
their equity from the business immediately on their 
retirement. We have yet to set the time periods for 
things such as career breaks and post-retirement  
involvement, but the consultation suggested that  
the period might be set at five to seven years.  
Many respondents to the consultation did not  
respond on that issue, but several of those who 
did said that five years seemed about right,  
whereas others suggested a shorter period,  such 
as two years. Practitioners who become unable to 
perform services would be covered by that  
period—which might be five years—during which 
they could remain a contract holder, but something 
else would need to be done at the end of that  
period.  

Rhoda Grant: Some consideration needs to be 
given to the issue of disability discrimination.  
Allowing people to remain a partner only for five 
years because they have a disability would bring 
the provisions into conflict with other laws. 

Dr Pryce: I will  look at the point that you have 
raised. I think that people need to perform the 
services to meet the provisions in the bill, but I 
take the point. We will investigate that.  

The Convener: The next questions will be from 
Mary Scanlon and then Helen Eadie, who will  
have the last question. Sorry, it will not be the last  
question—we have not gone through the whole 
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bill—but I hope that it will  be the last today. I will  
need to bring my camp bed in here soon. 

Mary Scanlon: Paragraph 48 of the policy  
memorandum talks about two separate sorts of 
contract: contracts for the provision of primary  
medical services, and GMS contracts that include,  
as Richard Simpson said, a medical practitioner 
who is engaged in day-to-day provision. I have 
read through the bill, but I am unsure whether the 
procedures that will apply to medical practitioners  
who are engaged in the day -to-day provision of 
primary medical services are the same as the 
procedures that will apply to those who operate 
under a GMS contract. Is that the case? 

Dr Pryce: I am not entirely sure of the distinction 
that you are making between primary medical 
services and GMS. I accept that primary medical 
services encompass— 

Mary Scanlon: I refer to the final two sentences 
of paragraph 48. I would be happy for the officials  
to get back to me on this. The fact that the 
paragraph seems to be talking about two separate 
things confused me a bit. 

Dr Pryce: The bill explicitly covers two different  
sorts of contract, one being a GMS contract— 

The Convener: By the way, we are talking 
about paragraph 48 of the policy memorandum. If 
anyone is busy looking for a hidden paragraph 48 
in the bill, they will not find it there.  

Mary Scanlon: The bill covers two contracts. 
One of those is a GMS contract that includes, as  
Richard Simpson mentioned, a practitioner who is  
engaged in day-to-day provision. I am asking 
about the other contract, for primary medical 
services. Do the same restrictions apply to that? 
Must there be a practitioner who is engaged in the 
provision of day-to-day services? 

Dr Pryce: The bill covers both. The other form 
of contract that is covered explicitly in the bill is  
contracts under section 17C of the National Health 
Service (Scotland) Act 1978.  

The bill also states that eligibility criteria wil l  
apply to any primary medical services contract. 
Section 29(b) inserts new subsection (2B) in 
section 2 of the 1978 act, which states: 

“The requirement is that, w ere the contract an agreement 
under section 17C, the parties to the contract … w ould be 
persons w ith w hom the Board could enter into such an 
agreement by virtue of section 17CA.” 

Mary Scanlon: Until I read the policy  
memorandum, I did not realise that we were 
dealing with two separate contracts. The policy  
memorandum states that  health boards may enter 
into a contract  
“for the provision of primary medical services w ith medical 
practitioners … qualifying partnerships, limited liability  

partnerships or companies.”  

Does the provision apply only to the primary  
medical services contract and not to the GMS 
contract? 

Dr Pryce: No, it applies to all forms of primary  
medical services. 

Mary Scanlon: So under the GMS contract  
health boards may enter into contracts with 
qualifying partnerships, limited liability  
partnerships, companies and commercial 
companies, whatever they are? 

Dr Pryce: Any of those forms of contractor may 
be involved, provided that all the partners or 
shareholders  in any of the bodies meet the 
involvement criteria.  

Mary Scanlon: So a health board may enter 
into a contract with a commercial company,  
provided that it meets the involvement criteria.  

Dr Pryce: That is correct. A commercial 
company could hold a GMS, private or section 
17C contract under the new provisions, but every  
shareholder in that company would have to meet  
the involvement criteria and to work in one of the 
practices that were covered by the contract. 

The Convener: That is an important point. 

Mary Scanlon: It raises the issue of 
discrimination. If I wish to set up an enterprise with 
40 GPs all over Scotland, I will not be allowed to 
do so, but Richard Simpson and Ian McKee will be 
able to do so. Why should I be discriminated 
against because I am an economist, rather than a 
doctor? The provision prevents me from pursuing 
entrepreneurial initiatives. 

Ian McKee: Your patients might be worried.  

Mary Scanlon: They would be very worried.  

Rhoda Grant: That  has nothing to do with Mary  
Scanlon being an economist. 

Mary Scanlon: The point is that Richard 
Simpson and Ian McKee could set up an 
enterprise and work an hour a week, whereas I 
could not.  

Dr Pryce: I will clarify two points. First, work of 
an hour a week would not qualify under the 
provisions that we envisage, although I accept that  
that is not set out in the bill at the moment.  
Secondly, being a partner or shareholder is not  
restricted to medical or clinical staff. Administrative 
staff in a practice and practice managers can be 
members of the partnership or shareholders in the 
company, as long as they meet the involvement 
criteria.  

Mary Scanlon: So someone doing 
administrative work could meet the criterion of 
engagement  

“in the day to day provision of … primary medical services”. 
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Dr Pryce: Yes.  

Mary Scanlon: So if I cut the grass around the 
practice and trim the rose bushes a few times a 
week, I could qualify, because I am  

“engaged in the day to day provision of … primary medical 
services”. 

Dr Pryce: I am looking for the precise words. 

Mary Scanlon: The bill states that contractors  
must be 

“engaged in the day to day provision of  … primary medical 
services”. 

The Convener: I do not think that cutting the 
grass is sufficient. 

Mary Scanlon: What about telephonists and 
admin assistants? You are saying that contractors  
do not have to be medical practitioners.  

Dr Pryce: They do not. A receptionist in a 
practice has day-to-day contact with patients and 
would qualify.  

Mary Scanlon: My next question relates to the 
position of retired doctors; Rhoda Grant may be 
familiar with the issue in the Highlands. Is it the 
case that retired doctors who are unable to work,  
because of ill health or simply old age, but who still 
have a commitment to their patients will no longer 
be allowed to continue to provide services on a 
day-to-day basis by employing doctors to do so,  
despite the fact that they own the property? 

Dr Pryce: That would be the case, after a period 
of time that is yet to be set out in regulation but  
which we envisage might be up to five years.  

It might be helpful if I were to expand a little on 
the rationale. The intention behind the involvement 
criteria is  to ensure that the people who hold the 
contract and, therefore, share in the profits from 
the enterprise have a genuine commitment to the 
delivery of the service and are familiar with the 
way in which the general practice works and the 
requirements of the contract. When someone has 
not been involved for a significant period of time—
as I said, we are thinking about a period of around 
five years—there is a significant risk that they will  
no longer be up to date with the current  
requirements, both contractual and otherwise.  
That is why someone who has retired should not  
be given carte blanche to continue as a 
shareholder or a partner for an indefinite period.  

Mary Scanlon: Am I right in thinking that the 
provisions, as we understand them today, apply  
equally to dental practices? 

Dr Pryce: No, they do not.  

Mary Scanlon: In part 2 of schedule 2, dental 
services are mentioned quite a lot. Can you 
explain what changes there will be for dentists?  

Dr Pryce: Those provisions basically say that a 
dentist can be a partner to, or a shareholder in, a 
contract if they provide primary medical services. It  
is not about the provision of dental services; it is 
about the provision of medical services.  

Mary Scanlon: I know that time is short,  
convener, but I have a final question.  

Atos Healthcare is the biggest private sector 
employer of doctors in Scotland—I understand 
that it employs around 1,700 full-time doctors who 
examine people claiming benefits and so on. I 
understand that Medax provides out-of-hours  
services to the police and the Scottish Prison 
Service—the situation might have changed, but it  
used to be the case,  at any rate. Will companies 
such as Atos and Medax no longer be allowed to 
operate in Scotland? 

Dr Pryce: There is nothing in the bill that says 
that certain companies will not be allowed to 
operate. Any company that meets the eligibility  
criteria will be able to operate.  

I cannot comment on the role of Atos. I believe 
that Medax still provides services to the Scottish 
Prison Service, but not through a contract under 
the 1978 act, which means that it is not affected by 
the bill. There is no interference in the contractual 
relationship between the SPS and any doctors it  
employs. 

The Convener: We must move on. Helen Eadie 
has a question. 

Helen Eadie: I heard the response to Ian 
McKee’s question about the centre for 
international public health policy and EU 
competition law. I also understand the aims of the 
bill, with regard to arrangements between health 
boards and contractors for the provision of 
services.  

However, a development at EU level— 

The Convener: Ah, Helen, I knew that you 
would get Europe in here.  

Helen Eadie: It is a serious question.  

The Convener: You are our European monitor. 

Helen Eadie: I am this committee’s 
representative on the European elected members  
information liaison and exchange network.  

Two weeks ago, the issue that I am discussing 
was voted on. At that time, the Conservatives and 
the Liberal Democrats voted to allow the proposals  
that were being put forward by Mr Bowis to go 
ahead without there being any prior authorisation 
by the member states. In effect, they signed a 
blank cheque for any member of the public to go 
to Europe to access whatever service they want.  
There is no restriction that would enable the NHS 
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to control whom that patient goes to for services,  
and the NHS will have to pick up the bill for that. 

Labour proposed an amendment— 

The Convener: Helen— 

Helen Eadie: There would have to be prior 
authorisation— 

The Convener: Helen, please just tell me what  
the question is, in a way that relates to the bill.  

12:15 
Helen Eadie: How are officials going to be able 

to ensure that the bill that we are discussing will  
prevent a patient from Scotland from going abroad 
to access, without prior authorisation, any primary  
care treatment that they want, from dentistry to 
acute care? The developments in Europe prevent  
the bill from being effective.  

Kathleen Preston: I think that Helen Eadie is  
talking about the on-going discussions on the 
proposed EU directive on cross-border health 
services. The draft directive is presently under 
consultation.  

Helen Eadie: I am sorry— 

The Convener: Please let the witness answer 
first. 

Helen Eadie: But the answer is not accurate.  
The proposal has gone beyond the consultation 
stage. The consultation has finished, and we are 
now at the stage at which votes have taken place 
in the European Parliament. The committee stage 
has finished, and the matter is now with ministers. 

Kathleen Preston: I have not  been involved in 
the detail of what has gone on in the European 
Parliament, but, as far as I am aware, the directive 
has not been finalised. 

Helen Eadie: It has not been finalised. 

Kathleen Preston: I think, perhaps, we can 
agree on that.  

Helen Eadie: It has been voted on, though.  

Kathleen Preston: The cross-border directive 
will deal generally with primary care medical 
services, such as GP services and dentistry, and 
secondary medical services. As far as I am aware,  
because we have not seen the final directive, we 
do not have a final position on the issue of prior 
authorisation. However, the decisions around prior 
authorisation and the entitlement of people who 
live in Scotland to go to other EU countries for 
medical treatment will depend very much on the 
individual circumstances of those people.  

The issue of the cross-border directive is a 
separate issue from the one that we are currently  
looking at. The bill concerns the eligibility of 

contractors to provide what we call GP services.  
The issue of the eligibility of patients to access 
health care in the EU is to do with the cross-border 
directive, which is a separate matter from the bill.  

The Convener: Yes, it is a separate issue. It  
has nothing to do with the bill.  

Helen Eadie: I am leaving the patients bit to the 
side. 

The Convener: Helen,  I am sorry. I do not put  
my foot down often, but the matter that you are 
trying to raise is not within the ambit of the bill,  
which is what we are concerned with today.  

Do members have any other questions? 

Mary Scanlon: Plenty, but I will leave them for 
now.  

The Convener: Thank you all very much. I do 
not know about you, but I am exhausted. This has 
been a two-hour session, and I have not even had 
a cheese scone. There had better be one left for 
me.  

12:19 
Meeting continued in private until 12:51.  
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Seán Wixted  
Assistant Clerk  
Health and Sport Committee 
Scottish Parliament 
Edinburgh EH99 1SP 

___ 
 
 
3rd June 2009 
 
Dear Seán 
 
 
Tobacco and Primary Medical Services (Scotland) Bill: Follow up Points from 
Evidence Sessions 
 

Please see below for clarification on follow up points from the evidence session of 13th May 
and 27th May 2009.  

 

Specialist Tobacconists 

You sought clarification around the definition of a specialist tobacconist, as referred in 
section 2(a) of the Bill; how trading standards officers determine whether a tobacconist is a 
specialist tobacconist and whether there will be special provision made for sub-specialist 
tobacconists.  
 
As outlined in paragraph 12 of the Explanatory Notes to the Bill, a specialist tobacconist is 
defined in the Tobacco Advertising and Promotion Act 2002 (TAPA) as “a shop selling 
tobacco products by retail (whether or not it also sells other things) more than half of whose 
sales on the premises in question derive from the sale of cigars, snuff, pipe tobaccos and 
smoking accessories”. Trading standards have a duty to enforce tobacco sales legislation, 
and are responsible for establishing whether a tobacconist meets the criteria of a specialist 
tobacconist. In discussions with trading standards representatives, we understand that it is 
very obvious whether a tobacconist is a “specialist”, however if the matter is unclear, trading 
standards officers have powers to view the accounts of tobacconists in order to establish 
whether they satisfy this criteria.  
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As the Committee has been aware from written evidence submitted during its consultation, 
there are tobacco retailers in Scotland that do not meet the criteria of a specialist tobacconist 
but that stock a wide range of specialist tobacco products, such as cigars and pipe tobacco. 
These retailers classify themselves as sub-specialist tobacconists and are seeking an 
exemption from the displays ban. There is no special provision made in the Bill, nor in any 
other piece of legislation, for “sub-specialists”.  However, as stated in Committee on 13th 
May, the Scottish Government is aware of this issue and is in discussions with such tobacco 
retailers in order to determine whether there is a case for exemption in relation to the 
displays ban. The Scottish Government will endeavour to make such determinations in 
advance of Stage 2.  

Regulatory Impact Assessment 

You sought clarification on whether the Regulatory Impact Assessment of the legislative 
proposals considered the importance of revenue from cigarette vending machines to the 
profits of small pubs and bars in Scotland. 

The Scottish Government consulted with the Scottish Licensed Trade Association (SLTA) on 
proposals prior to the publication of the Bill and was advised that banning vending machines 
would have little adverse impact on pub and club finances. In fact Paul Waterson, Chief 
Executive of the SLTA, was later quoted in the Times as saying “There is no profit to be 
made from them [cigarette vending machines]. We are not perturbed about these proposals.” 
(Times Online, 30/11/08, 
http://www.timesonline.co.uk/tol/news/uk/scotland/article5257974.ece).  

 
Number of Practices in Scotland not Compliant with Part 2 of the Bill 
 
Richard Simpson asked for an estimate of the number of GP practices which would not 
currently comply with the provisions of part 2 of the Bill and would therefore have to be 
dissolved or have their contracts with the Health Board changed.  As Jonathan Pryce 
explained in his response, the provisions of part 2 of the Bill are not retrospective and will not 
therefore affect current contracts held with GP practices but will only apply to new contracts.  
However, we asked Health Boards for their comments, and eight have responded, including 
Lothian and Greater Glasgow & Clyde.  NHS Lothian sounded out a sample of GP practices 
and on that basis, is of the view that all their GP practices are compliant.  With the exception 
of NHS Orkney which has one practice that would not meet the requirements of the 
proposed legislation, the other Health Boards have advised that they consider that all of their 
GP practices currently comply with the provisions of part 2, although NHS Lanarkshire 
commented that in the absence of firm data, they would guess that any non-compliant 
practices would be very few. 
 
Potential Conflict with Disability Legislation 
 
Rhoda grant raised the question of the compatibility of Part 2 of the Bill with UK equality 
legislation such as the Disability Discrimination Act 1995. The basis of qualification for 
general practice is registration as a medical practitioner with the General Medical Council. A 
key element of the Council’s rules is that all practitioners meet, and continue to meet, its 
fitness to practise standards. The Council has the statutory power to order the assessment 
of a practitioner’s health and the preparation of a report on their physical or medical condition 
and whether they are fit to practise. A doctor who was assessed as unfit to practise by the 
Council would no longer, under the present arrangements for General Medical Services 
Contracts or Agreements for the provision of Primary Medical Services under section 17C of 
the 1978 Act, qualify to hold such a contract or enter into such an agreement. They would 
also be unable to perform primary medical services and treat patients.  
St Andrew ’s House, Regent Road, Edinburgh  EH1 3DG 
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Under the measures proposed in the Bill, doctors who obtain a contract or agreement will be 
required to perform primary medical services in the practice in a personal capacity. Any 
doctor who suffered a health problem to the point of disability and was held to be unfit to 
practice by the Council would lose their professional registration; they would not only be 
unable to meet the requirement to perform services personally but would no longer qualify as 
a holder of a contract or agreement. The detailed arrangements for the personal contribution 
to the work of a practice will be contained in regulations and these will make due allowance 
for periods of ill health before any final decision is taken on whether a person should 
continue to hold a contract or be a party to an agreement.  
  
In these circumstances we consider that there is essentially no difference between the 
existing arrangements and those proposed by the Bill as far as the position of doctors who 
may suffer disability is concerned. Similarly, other healthcare professionals who are 
members of professions covered by the Health Professions Council can be subject to action 
which would prevent them from practising their profession. We will further address the 
question of reasonable cause for not regularly performing work required in a practice for the 
delivery of primary medical services when Regulations are prepared. 
 
Compatibility of Part 2 of the Bill with EU Tendering Regulations (27 May session). 
 
The provisions in Part 2 of the Bill amend the criteria for eligibility to enter into contracts with 
Health boards to provide primary medical services. They do not relate directly to the 
tendering process or requirements for contracts for the provision of primary medical services 
as they do not make any changes to the current process by which contracts are procured 
and awarded. It has always been recognised that the public procurement rules apply to the 
award of primary medical services contracts (unless they are NHS contracts under section 
17A of the National Health Service (Scotland) Act 1978) and that Health Boards must comply 
with the normal procurement rules in awarding the contracts. 
 
 
Yours sincerely, 

 
 
 
MARY CUTHBERT 
Bill Team Leader 

St Andrew ’s House, Regent Road, Edinburgh  EH1 3DG 
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Tobacco and Primary Medical Services (Scotland) Bill 

Sinclair Collis Limited 

We understand that your Committee has called for evidence on the general 
principles of the Tobacco and Primary Medical Services (Scotland) Bill which was 
introduced by the Scottish Government on 26th February 2009. We welcome the 
opportunity to provide you with our submission which focuses on the vending 
proposals in the Bill, and also includes our views on the proposals to ban tobacco 
displays in retail outlets. 

Background 

Sinclair Collis Limited is a UK based cigarette vending machine operator of sites 
throughout Scotland, England and Wales and is a wholly owned subsidiary of the 
Imperial Tobacco Group. 

We have previously written to Shona Robinson MSP, Public Health Minister in 
July 2008 concerning the Smoking Prevention Action Plan, and written to and 
met with Mary Cuthbert, Head of Tobacco Policy, in January 2009. 

Sinclair Collis takes a responsible approach to trading in the tobacco industry 
and has been working closely with our local Home Authority Staffordshire 
Trading Standards Department, under an agreement signed in 2002. 

We accept and are fully committed to trading both responsibly and legally and 
are committed to reducing the illegal access by those under the age of 18 to 
cigarettes through vending machines. 

Sinclair Collis View - Vending Ban Proposals 

The proposal to ban tobacco vending machines in Scotland is an 
unnecessarily drastic step to take when there are proportionate alternatives 
to a ban that would address the concerns raised and the issue of youth access.

 We are particularly concerned that much of the "evidence" suggesting that 
under 18s use vending as a major source of their cigarettes is based on 
surveys carried out by interviewing children and reporting their response 
to questions which is later quoted by many as real evidence of them 
buying cigarettes. This is further reinforced by "evidence" from trial/test 
purchases carried out in test exercises concluding that it is therefore a 
significant actual source for underage smokers. However, neither of these 
methods are necessarily indicative of actual behaviour. 

 No weight seems to be given to a significant factor, namely price. The 
specific costs associated with the cigarette vending industry lead to a 
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significant premium price being charged over retail outlets, which ad as a 
disincentive when compared with both other legal retail outlets and 
especially the non regulated illicit/illegal trade. The UK Department of 
Health acknowledges that price is a major deterrent to smoking, stating 
that '...price increases have been a highly successful way of helping 
people become non-smokers'.1

 There are viable solutions for providing age-restricted access to vending 
machines to meet government objectives. We do not believe government 
should be too prescriptive and specify particular devices, as individual 
vendors may have equally effective alternative mechanisms to suit their 
machines.

Impact Assessment –Vending 

 The Scottish Government's own report does not make a convincing case 
for the additional benefit of Option 3 (to ban the sale of tobacco from 
vending machines) over Option 2 (the introduction of age restricting 
mechanisms). The benefit of a ban is calculated at f376m over 30 years 
compared with f282m over 30 years for restrictions. Given the inherent 
assumptions and potential for random and systematic error involved in 
such a calculation, the difference between the two outcomes is unlikely to 
be significant. 

 Crucially, the threat to jobs in the vending sector is vastly underestimated 
(only the previously reported 14 Sinclair Collis employees are taken into 
account) and is played down with the ludicrous statement that '...the likely 
impact on these employees of a ban on cigarette vending machines is, as 
yet, unclear.' In fact 98% of Sinclair Collis' turnover is cigarette 
vending/tobacco related and it is therefore likely that all current jobs, now 
15, will be lost. The National Association of Cigarette Machine Operators 
(NACMO) estimates that an additional 28 employees from its member 
companies would also be directly affected by the ban on vending. These 
employees are not accounted for in the report. 

 The implementation of the smoking ban in public places (including 
licensed outlets such as pubs, bars and restaurants) has resulted in a 
major decline in vending sales since 2006. Less than one per cent of all 
tobacco sales now come from vending machines. It is highly unlikely that 
many licensed outlets would opt to continue to sell tobacco (i.e. over the 
bar) in the event of a ban on vending. 

1 Tobacco and borders: death made cheaper, Chief Medical Officer's Annual Report 2004 
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 In such a scenario it is most likely that, if smokers are unable to purchase 
tobacco from a vending machine, the void would be filled by illegal sellers 
who move from pub to pub selling UK non duty paid cigarettes. 

 The Scottish Government has overestimated the potential benefits and 
underestimated the negative impact of banning cigarette vending 
machines. A less drastic option of further access controls that addresses 
the Scottish Government's objective is clearly available. 

Access Control Devices 

 Sinclair Collis has developed a prototype Radio Frequency remote access 
device. The switching mechanism would be controlled by the responsible 
person at the individual venue. Sinclair Collis believes that personal 
recognition and age validation should be an important part of controlling 
tobacco purchases in the same way as for alcohol purchases, particularly 
since the legal age for purchasing tobacco was equalised at 18 from 
01.10.07. This is particularly relevant as virtually all cigarette vending 
machines are positioned in licensed premises. 

 The device can be retrospectively fitted to existing electric machines, 
including those powered by a battery, and activated by use of an RF hand 
transmitter unit to allow a purchase. The machine would have to be 
reactivated for the next legal purchase to be allowed. 

 The device has a time out facility that turns the machine off in the event of 
a purchase not proceeding as planned. 

 Sinclair Collis believes that this process - or solutions with a similar age-
restricting mechanism - would provide sufficient control to provide the 
government with a proportionate method of addressing the issue of youth 
access.

Sinclair Collis View - Display Ban Proposals 

We are also totally opposed to new regulation that restricts or prohibits 
retailers from displaying tobacco products, interferes with free 
competition, adult free choice and exacerbates illicit trade. 

 Sinclair Collis believes that the proposal to ban tobacco displays will be 
ineffective in achieving the Scottish Government's stated policy objectives 
and is anti competitive. 

 We do not believe there is compelling evidence that display bans would 
reduce tobacco consumption. 
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 Two recently introduced regulatory measures in the UK were aimed 
specifically at reducing youth smoking - raising the minimum age of 
purchase to 18 and the introduction of graphic health warnings on packets 
of tobacco products. We cannot understand why the Scottish Government 
would not want to assess the impact and effectiveness of these before 
attempting to introduce such drastic and controversial regulation. 

 Under the proposed legislation it would be an offence to display a product 
that it remains legal to sell. This undermines the right to commercial free 
speech under Article 10 of the European Convention of Human Rights and 
is contrary to the principles of free movement of goods already enshrined 
in Article 28 of the EC Treaty. 

 Since the publication of the Tobacco and Primary Medical Services 
(Scotland) Bill, the government of New Zealand has decided not to go 
ahead with its plans to ban tobacco displays. Prime Minister John Key 
expressed concern that while there is no evidence to prove that hiding 
tobacco out of sight reduces smoking, the move would place a huge 
burden on retailers. He said "there is no international evidence that it 
actually works and it's hugely expensive to do it".2

I would be delighted to provide you with a live demonstration of our vending 
machine access control mechanism, for example by siting a machine with a 
prototype device at a premise close to the Scottish Parliament or Scottish 
Government Offices, and would welcome the opportunity to provide the 
Committee with our evidence as part of an oral session. 

Julian Banks 
Managing Director 
Sinclair Collis Limited 
6th April 2009 

2 John Key, 24 February 2009, http://www.3news.co.nz/Full-interview-with-John-
Key/tahid/572/articleD/92515/cat/765Default.aspx [Link no longer operates]
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Tobacco and Primary Medical Services (Scotland) Bill 

Glasgow City Council 

1. The need and justification for the creation of offences in part 1 of the 
Bill relating to tobacco displays and sale of tobacco products from 
vending machines 

a. Display of tobacco products 

Glasgow City Council considers that, on balance, prohibition of tobacco 
displays is an appropriate course of action to take.  This brings to an end the 
anomalous position where, in spite of the ban on cigarette advertising 
extended to cover all print and broadcast media, billboards and displays 
outside shops, cigarettes are displayed and advertised to adults and children 
within shops. 

There are potential difficulties in relation to enforcement and specialist 
tobacconists.  It may not necessarily be immediately apparent to an 
Enforcement Officer whether a  shop or premises meets the criteria of a 
specialist tobacconist as defined section 6(2) of the Tobacco Advertising and 
Promotion Act 2002 (c.36) and any claim by the proprietor will need to be 
backed up sufficient evidence to support the case. 

Regulations in relation to the display of prices of tobacco products would be 
welcomed.

b. Sale of tobacco products 

The proposal to create a statutory defence for the offence of selling tobacco 
products or cigarette papers to a person under the age of 18 years is to be 
commended. The inclusion of the requirement for the seller to see 
documentary proof of age as the crux of the defence is a vital element. 
Glasgow City Council already supports the Young Scot Card as a PASS 
approved proof of age card and would wish to see the card as a prescribed 
document. 

The requirement to display the warning statement and associated offence are 
understood to be essential elements of the Bill. Prescribed dimensions and 
size of statement would be welcomed. 

A complete ban is required in order to guarantee removing the risk of sale to 
underage children and the creation of the offence supports the ban with 
enforcement action. 

2. The advantages and disadvantages of creating a register of tobacco 
retailers

a. Registration 
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Creating a register of tobacco retailers will be of considerable benefit, allowing 
better targeting of local authority enforcement resources. The minimal 
administration requirements should keep costs as low as possible.

There may be a disadvantage in that a retailer applying to be registered 
cannot be refused unless they do not provide the required information (name 
& address of all tobacco outlets) or is under a current banning order.  
Therefore, once a ban expires, a retailer can re-apply regardless of previous 
offences (for example, underage sales test purchases).  It appears that once a 
retailer has served their ban period then it is spent.  The Council has no 
provision to advise the registering body that a new application for registration 
for the same premises/retailer would be best refused.  There is also potential 
for re-registration by family members/friends to continue to sell tobacco 
products at the same premises if the original retailer has received a banning 
order.

b. Banning Orders 

Glasgow City Council considers that the Introduction of Banning Orders is a 
sanction proportionate in dealing with repeat offenders.  The threat of a 
banning order is likely to encourage greater compliance by retailers and 
should, in time, reduce the need for Trading Standards enforcement action. It 
is envisaged that only a small number of banning orders will be required.  
Therefore, there are unlikely to be additional costs involved in policing the 
orders beyond what is allocated from existing resources within the current 
tobacco control work programme. There will, however, be costs involved in 
making an application to a sheriff for a banning order.

There are very strict criteria for the circumstances under which a Council can 
apply for a banning order. An application cannot be made to the sheriff unless 
a retailer has received 3 or more “relevant enforcement actions” within a 2 
year period. This would appear more lenient when compared to the current 
enforcement regime. 

c. Offences 

The Bill creates offences relating to the Register. Glasgow City Council 
supports the maximum penalties of a fine not exceeding £20,000, 
imprisonment for a term not exceeding 6 months, or both. This will act as a 
deterrent to those selling illicit tobacco products from domestic and other non 
registered locations.

d. Register of tobacco retailer: miscellaneous and supplementary 

Glasgow City Council supports the motion that a list of premises at which 
tobacco businesses are carried on (or proposed to be carried on) must be 
made available for public inspection.  Furthermore, Scottish Ministers must 
make available to Councils all the information contained in the Register, for 
the purposes of enabling enforcement activity.
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There is an added potential for the public to assist Councils in their 
enforcement role, perhaps through the creation of a dedicated “whistleblower” 
website or telephone number. 

Greater clarity is needed on who will administer the register and how this will 
be maintained.  If Scottish Ministers seek to delegate functions (such as the 
keeping of the Register, notification of changes, etc) to Councils, then such 
delegation would impose serious resource implications and additional funding 
would be required for this.  If a particular Council kept the Register for a 
specific multi-retailer, then this may prevent the necessary flow of relevant 
information reaching every authority with a branch of that retailer in their area. 

3. The means of enforcement and the fixed penalties regime proposed 
in part 1 of the Bill 

a. Enforcement 

Glasgow City Council already plans and carries out a considerable 
programme of enforcement and will continue to do so in line with new 
legislative requirements, investigating complaints and taking other measures 
to reduce the incidence of offences. 

b. Fixed Penalties Etc. 

The proposed fixed penalty regime would be less bureaucratic than the 
current arrangement and therefore seems reasonable and sensible.  

Glasgow City Council concurs with the proposal that officers would still have 
the option of reporting more serious cases for prosecution and supports the 
Bill’s proposal that fixed penalty notices are to be considered as relevant 
enforcement actions for the purposes of tobacco retailing banning orders.

c. Powers of Entry etc. 

Glasgow City Council considers the powers of entry given to Council Officers 
to be proportionate. 

4. Any other aspects of the Bill. 

a. Timescales for implementation 

As large retailers will have until 2011 to implement the display ban while small 
retailers will have until 2013, there is a need for clear definitions to establish 
which premises are required to comply and by when in order to ensure 
effective enforcement.  It needs to be decided whether a division in 
compliance periods (2011 and 2013) is necessary or whether that creates 
unfair differentials in enforcement. 

b. Section 27(2) – the definition of smoking related products 
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This definition does not match the definition of “tobacco products” within the 
Children and
Young Persons (Protection from Tobacco) Act 1991 (i.e. tobacco meaning any 
product containing tobacco and intended for oral or nasal use, and smoking 
mixtures intended as a substitute for tobacco). Cigarette is defined as 
including cut tobacco and rolled up in paper, tobacco leaf, or other material in 
order to be able to be smoked immediately.

However, it does reflect the definition of tobacco product in the Tobacco 
Products  (Manufacture, Presentation and Sale) (Safety) Regulations 2002, 
i.e. a product consisting wholly or partly of tobacco, whether genetically 
modified or not and intended to be smoked, sniffed, sucked or chewed. 

Therefore, the definition provided is not exhaustive. 

c. Trading Standards Role 

Trading Standards Officers will have a heavy role to play in advising retailers 
of the necessary compliance with this new legislation. Glasgow City Council 
welcomes the Scottish Government’s commitment to fund a national 
campaign to help Trading Standards inform tobacco retailers of the 
implementation of the legislation. This will inevitably lead to an increase in 
demand for advice to businesses and resources, together with a change in
priority of workload. 

Dawn Corbett 
Head of Corporate Policy 
Glasgow City Council 
8th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Imported Tobacco Products Advisory Council 

We are writing in response to the Call for Evidence with regard to the Tobacco 
and Primary Medical Services (Scotland) Bill on behalf of ITPAC, an 
organisation which represents the interests of 12 importers and distributors of 
tobacco products.

The key policy objective behind the tobacco provisions of the Bill is to address 
the incidence of youth smoking in Scotland, a principle which has the full 
support of ITPAC and its Members.

We would like to address the following points in relation to Section 1 of the 
Bill:

- the need and justification for the creation of offences relating to the 
display of tobacco products 
- the need and justification for the creation of offences relating to the 
display of smoking related products 
- the need and justification for the creation of offences relating to the 
sale of tobacco products from vending machines 
- the advantages and disadvantages of creating a register of tobacco 
retailers

1. DISPLAY OF TOBACCO PRODUCTS

Whilst ITPAC agrees with the key policy objective, and believes that more can 
be done to eliminate youth smoking, the Council does not believe that a ban 
on the display of tobacco products from view in retail outlets will achieve the 
Scottish Government’s goal. Furthermore, given the specific nature of the 
businesses represented by ITPAC, the Council is strongly opposed to any 
legislation which restricts retailers from displaying tobacco products because 
of the damage it will cause to these businesses. 

The main reasons for this position are: 

- the lack of credible evidence that display bans have had an impact on 
youth smoking

- the effect on small retail businesses
- the effect on small distributive businesses
- the unintended stimulus to the sale of illicit goods
- the majority of products sold by ITPAC’s core Members are to people 

over the age of 35 

LACK OF CREDIBLE EVIDENCE 

There is no credible evidence that the tobacco display bans enforced in 
Iceland and in Canada have had an impact on youth smoking initiation or 
prevalence, and indeed the New Zealand Government has recently confirmed 
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that it will not introduce a tobacco display ban due to the fact that there is ‘… 
no international evidence that it actually works, and it’s hugely expensive to do 
it’.

SMALL RETAIL BUSINESSES 

Small retail businesses, a sector which the Scottish Government understands is 
in need of support, are struggling to compete with the larger retailers, and are 
already highly regulated. Small retailers are particularly reliant on display to 
compete with larger shops by showing consumers the wider range of products 
they stock and their prices.  Without display, larger shops would be at a 
significant competitive advantage as consumers will reasonably expect that 
they stock all brands/products and sell them at lower prices.  Tobacco is a 
major driver of footfall and cash turnover for independent retail stores and, 
given the existing and increasing pressures on this sector, let alone the cost 
impacts to a retailer of a ban, an additional major regulatory imposition such as 
a ban on the display of tobacco products would be unjust and unreasonable. 

SMALL DISTRIBUTIVE BUSINESSES 

ITPAC’s core members consist of small and medium sized companies mainly 
with specialist product ranges (cigars/pipe tobacco/snuff). These companies (i) 
do not sell mainstream products, and (ii) are especially reliant on the secondary 
supply chain of smaller retail outlets that provide essential distribution for these 
small suppliers which cannot compete for gantry space in larger retail outlets.  

ITPAC is extremely concerned that, if a display ban were to be introduced, the 
small distributive businesses for these specialist product ranges would be 
severely and disproportionately affected.

ILLICIT GOODS 

A serious unintended consequence of a display ban is that such a move is 
likely to exacerbate the problem of illicit trade by enabling rogue traders to sell 
illegal product more comfortably without fear of detection.  Currently, retailers 
access product from an open display which makes it easy for customers (and 
investigators) to identify whether they are getting genuine duty paid product.  
If all tobacco products are removed from view there would be no visible 
distinction between legal duty paid and illegal product. 

SPECIALIST TOBACCO PRODUCTS MOSTLY PURCHASED BY PEOPLE 
OVER 35 

We would ask you to note that the data taken from the 2006 TNS Omnibus 
Survey indicates that in the UK 83% of cigar smokers and 96% of pipe 
smokers are aged 35 and over. Given that ITPAC core Members’ business 
consists significantly of specialist tobacco products, many of which are sold at 
premium prices, there is clearly an extremely small market for younger adult 
smokers or those under the age of 18. Even when these products, especially 
cigars, are sold on the illicit market the prices are a significant deterrent. 
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2. DISPLAY OF SMOKING RELATED PRODUCTS

The Bill includes in its planned measures under Section 27(2) ‘Smoking 
Related Products’ which are to be banned from display in premises where 
tobacco products are also for sale, and provides a list of products. 

Section 27(3) states that ‘The Scottish Ministers may by order modify the list 
in subsection (2) as they consider appropriate’. 

There is no rationale in the Explanatory Notes as to why these particular 
products have been earmarked for a display ban in addition to tobacco 
products.

ITPAC feels that banning the display of these particular products would have 
a serious impact on the legitimate businesses which distribute and retail them 
throughout Scotland, and would recommend that they be removed from the 
list.

It is important to note that some of these are specialist items sold mainly 
within the specialist tobacco trade. Taking pipes used for smoking pipe 
tobacco for example, there are in excess of 1,000 different types of pipes sold 
in the UK, including Scotland, and their prices range up to £1,000; it can 
safely be said that they have absolutely no appeal to young people. 

3. SALE OF TOBACCO PRODUCTS FROM VENDING MACHINES

ITPAC’s position on sales through vending machines is clearly that access 
should be denied to under-age people, but that access should not be denied 
to adult smokers. The same principles regarding the enforcement of age 
verification in shops should be applied to vending machines though secure 
means, and control measures must be implemented more rigorously. 

In the UK Health Bill provisions have been made for a period of time during 
which an assessment will be made of increased and more rigorously enforced 
control measures. ITPAC does not understand why this logic cannot also 
apply in Scotland. 

4. REGISTER OF TOBACCO RETAILERS

Following the increase in the age of sale from 16 to 18 in Scotland, in addition 
to England and Wales, in October 2007 increased regulatory measures have 
been put in place in the latter 2 countries to reinforce the negative licensing 
status and increase sanctions against retailers who sell to underage 
customers. ITPAC would question the wisdom of introducing a registration 
scheme for retailers in Scotland when an effectively enforced system of 
negative licensing would also serve the purpose.  

We trust that you will give careful consideration to the points which we have 
made, and are grateful for the opportunity to outline the substantial impact 
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which many of these measures would, if implemented, have on the business 
between smaller tobacco importers and their retail customers. 

Please do not hesitate to let me know if you require any further information. 

Wyndham Carver 
Secretary-General
Imported Tobacco Products Advisory Serivce 
7th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Forest

Introduction

(a) This submission is made on behalf of the Freedom Organisation for the 
Right to Enjoy Smoking Tobacco (FOREST), a media and political 
lobbying group with spokesmen in Scotland and England. FOREST 
defends the interests of smokers, and expresses the opinions of many 
smokers and tolerant non-smokers on issues concerning tobacco and 
individual liberty.  

(b) FOREST does not want children to smoke. We support proof of age 
card schemes and greater enforcement of the age limit through 
increased resources to identify and prosecute, if necessary, the very 
small number of retailers who are deliberately selling cigarettes to 
children. Proper enforcement of the age limit is, in our view, the only 
effective way to ensure that fewer children do not purchase tobacco. 

(c) Smoking should be restricted to informed adults only so we support 
reasonable measures that discourage children from purchasing 
tobacco while at the same time protecting freedom of choice for adults. 
The key proposals in Chapter 1 of the Tobacco and Primary Medical 
Services Bill do not meet these criteria. 

(d) We do not believe that a ban on tobacco displays will reduce 
significantly youth smoking rates and we cite evidence from Canada 
and Iceland to demonstrate that this approach has failed to make a 
substantial impact. 

(e) Nor do we believe that a ban on tobacco vending machines will have a 
major impact on youth smoking rates. Instead it will restrict choice for 
adult consumers.

(f) Forest supports strict enforcement of existing regulations, but we object 
strongly to a ban that will seriously inconvenience some adult smokers 
who rely on vending machines when other retail outlets are closed or 
too far away.

(g) If the Scottish Government is concerned primarily with youth smoking – 
rather than the Orwellian “denormalisation” of smoking – the bill should 
allow an alternative to prohibition, including machines that can only be 
operated using credit cards or tokens instead of cash.

(h) A ban on point of sale display and vending machines will almost 
certainly drive many smokers towards cheaper counterfeit and 
smuggled cigarettes. If politicians really want to control the sale and 
availability of tobacco, prohibition is not the answer.
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(i) Adults should not be subjected to unwarranted legislation designed to 
stigmatise both the consumer and a perfectly legal product. The bill 
fails on both these counts. 

1.   The need and justification for the creation of offences in part 1 of 
the Bill relating to tobacco displays and sale of tobacco products 
from vending machines 

(a) Prohibition of tobacco displays 

1.1    We strongly oppose the prohibition of tobacco displays. We dispute the 
claim, for which there is little evidence, that the display of tobacco is a 
major reason why children (or adults) start smoking. 

1.2    There is equally very little evidence that banning the point of sale 
display of tobacco has a serious impact on youth or adult smoking 
rates.

1.3   In the first 18 months of the display ban in the Canadian province of 
Saskatchewan, youth smoking rates increased from 27% to 29%. In 
the neighbouring province of Manitoba where, at the time, there was no 
display ban, youth smoking declined from 28% to 23%.1

1.4 In Iceland youth smoking rates have remained virtually unchanged for 
a decade despite a display ban being in place since 2001.2

1.5  Banning point of sale display is gesture politics, designed merely to 
“denormalise” smokers.   It will have little impact on existing smokers 
(who will simply ask for their current brand of tobacco), although it 
clearly restricts their freedom to choose an alternative brand.

1.6 Banning tobacco display could have the effect of making smoking 
seem more illicit and rebellious, therefore encouraging teenagers, 
many of whom experience a rebellious phase, to start smoking. 

1.7 Smokers rarely impulse buy tobacco, so banning product display will 
have little or no impact on their purchasing habits. They will either ask 
for their regular brand or examine the list of brands available and buy 
accordingly.

1.8 The major beneficiaries of a display ban will be the larger retail stores 
who have both the space and the staff to provide designated counters 
where a far greater variety of brands will be available, albeit under the 
counter. The losers will be smaller retailers – local newsagents and 
village stores – for whom the potential loss of revenue (to the larger 

ugh to put them out of business.stores) could be eno

1 Health Canada 
2 Statistics Iceland 
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1.9 According to the Canadian Convenience Stores Association, tobacco 
display bans in Canada have resulted in “numerous” stores closing and 
jobs being lost.3 If this happens in Scotland, the display ban will 
inconvenience not only adult smokers but many non-smokers as well 
because they will lose their local convenience store and, in some 
cases, the job that goes with it. 

2.0 A ban on tobacco displays is an act of commercial censorship that will 
ultimately reduce choice for adult consumers because tobacco 
companies are less likely to develop new brands and products if their 
ability to communicate with their customers is severely restricted. 
Likewise, many lesser known brands are likely to be dropped, further 
reducing consumer choice.  

2.1 Last but not least, banning tobacco displays could result in government 
losing control of the tobacco market because it will encourage illicit 
trade and the sale of counterfeit tobacco. 

(b) Prohibition of cigarette vending machines 

2.2 We support measures that would make it even harder for children to 
access tobacco through vending machines, but we do not support the 
prohibition of vending machines. 

2.3 Banning vending machines will almost certainly encourage illicit trade 
and the sale of counterfeit tobacco in pubs and clubs. Not only will the 
government lose revenue, adult consumers could be put at risk from 
counterfeit tobacco. 

2.4 While some adult smokers are resentful of the high costs of cigarettes 
from vending machines, they provide a convenient means of purchase 
if no other outlet is immediately available.

2.5 Taking into account the interests of adult smokers, we believe the best 
policy is to make vending machines operable only through the use of a 
credit/debit card and pin number. 

2.6 Either or both of these methods would tackle effectively the problem of 
children purchasing cigarettes from vending machines without affecting 
adult smokers. We believe the bill should be amended to allow one or 
more of these options. 

Additional comments 

2.7 We believe that part 1 of the Tobacco and Primary Medical Services 
(Scotland) Bill is less about reducing youth smoking rates and more 

sation” of smokers. Denormalisation is designed to 
anging their behaviour. When a smoker has to ask 

about the “denormali
shame adults into ch

3 Press & Journal, 19th March 2009 
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for a packet of cigarettes to be taken from its hiding place beneath the 
counter, the government hopes he or she will experience shame and 
social embarrassment, as if they were asking for a pornographic 
magazine.

2.8 The government would have us believe that all smokers are locked in 
the grip of a chronic addiction. But the overwhelming majority of 
smokers are ordinary, decent people who choose to smoke in full 
knowledge of the health risks associated with smoking. In a free 
society they are entitled to purchase and consume a legal product 
without being made to feel guilty or embarrassed. 

2.9 Smoking may not be the healthiest choice an individual can make, but 
that is the nature of freedom. Individual freedom is about having the 
ability to choose how you want to live your life as long as you do not 
force that choice on to other people. Part 1 of the Tobacco and Primary 
Medical Services (Scotland) Bill is the enemy of choice. Put simply, it 
represents a worrying and particularly aggressive form of social 
engineering.

3.0 Governments are not elected to tell us how to behave. They are not 
elected to bully ordinary citizens or denormalise perfectly legal habits. If 
government has a role in public health it is to educate people about the 
potential risks to our health in a measured, non-partisan way, and then 
allow people to choose for themselves. Anti-smoking campaigners say, 
“Out of sight, out of mind”. We say, “Enough is enough. Amend the bill 
now.”

Simon Clark 
Director
Forest
9th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Association of Independent Tobacco Specialists 

We are writing in response to the Call for Evidence with regard to the Tobacco 
and Primary Medical Services (Scotland) Bill on behalf of AITS (Association of 
Independent Tobacco Specialists), an association which represents the interests 
of 70 independent retailers of mainly specialist tobacco products (cigars, pipe 
tobacco and snuff). 

The Bill seeks to reduce the amount of children smoking in Scotland and AITS is 
in support of this. AITS carried out a survey of its members at the end of last year 
and the results are attached. The results clearly show that our members shops 
do not attract children as the average age of customers is 36 to 60 year olds. 

In relation to Section 1 of the Bill we would like to comment on 
-  Display of Tobacco Products 
-  Display of Smoking related Products 
-  Register of Tobacco retailers 

DISPLAY OF TOBACCO PRODUCTS 

Our members shops do not attract children, and the amount of display area that 
would be lost if the display of tobacco products were banned is substantial, 
compared with a normal shop selling tobacco products. (As shown on the results 
of our survey attached) We see it is intended that Specialist Tobacconists, as 
defined by the Tobacco Advertising and Promotion Act 2002 (TAPA) will have an 
exemption from any proposed ban on display of tobacco products. Their shops 
should remain as they now exist, as they do not attract children. 

Some of our members do not qualify as Specialist Tobacconists under TAPA, but 
still have substantial areas of their shops dedicated to specialist tobacco 
products such as cigars, pipe tobacco and snuff. These shops do not attract 
children, as shown by our survey. These shops, Independent Sub-Specialists, 
should be allowed to display cigars, pipe tobacco and snuff. The number of these 
types of shops does not exceed 40 in Scotland. 

DISPLAY OF SMOKING RELATED PRODUCTS 

The Bill plans to ban certain 'Smoking Related Products' under Section 27(2) and 
also this list could be modified under Section 27(3). The AITS survey attached 
shows the area dedicated to these products in our members shops which is 
substantial compared with a normal shop selling tobacco products. Our members 
shops do not attract children, as previously shown, so there is no need to ban the 
display of these products. Specialist Tobacconists and Independent Sub-
specialists should have an exemption from any ban on 'Smoking Related 
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Products' as they do not attract children and will affect the viability of our 
members businesses. 

Included in the list our items to be banned are pipes. We cannot understand why 
these items have been included, as pipe smoking has been shown not to attract 
children. The cost of a substantial number of these pipes in our members shops 
is high and they have to show a number of shapes and brands for customers to 
make their selection, which would not be possible if the display of pipes were 
banned.

REGISTER OF TOBACCO RETAILERS 

AITS supports a register of tobacco retailers. This register could be used to 
identify those who are Specialist Tobacconists and also those who are 
Independent Sub-Specialists. 

The AITS survey clearly shows that our members would not be able to carry on 
trading if 'Tobacco Products' and 'Smoking Related Products' were banned from 
display, when these shops clearly do not attract children. We therefore ask you to 
give an exemption to Specialist Tobacconists and Independent Sub-specialists 
from any ban on display of 'Tobacco Products' and 'Smoking Related Products', 
before more small shops are lost. 

Mike Davies 
Association of Independent Tobacco Specialists 
6th April 2009 
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APPENDIX A 

ASSOCIATION OF INDEPENDENT TOBACCO SPECIALISTS (AITS) 
RESULTS FROM AlTS SURVEY IN JULY 2008 

Members Information Total % of Total 
Number of Retail Premises (Members) 71
Number of Members Replying to Questionnaire 49
Number of Employees 250
Number of Premises - Listed Buildings 26 53%
Number of Premises with Alteration Restrictions 31 63%

No of Members Specialist Tobacconists (TAPA) 41 84%
No of Members Non specialist Tobacconists 8 16%
% of Sales of Tobacco Non Specialists (ex HRT 
and Cigarettes) 10-45%

No of Non Specialists to become Specialists 3

Average Display Areas in Shops Spec Tob % Non Spec % 
Cigarettes and HRT 18% 12%
Cigars 25% 12%
Pipe tobacco and Snuff 18% 8%
Smoking Accessories 26% 15%
Gifts 10% 9%
Confectionery 1% 23%
Newspapers and Magazines 0% 9%
Others 2% 12%
Total 100% 100%
Total Tobacco Products Display Area % of 
Shops 61% 32%

Total Tobacco Products & Accessories Display 
Area % of Shops 87% 47%

Lost Sales % if Display Ban 
On Tobacco Products 53% 22%
On Smoking Accessories and Tobacco Products 70% 36%
% Unable to carry on trading 95% 100%
Costs of Covering displays 1K -200K 2K - 15K 

Age of Customers 
Under 18 0% 8%
18-25 16% 22%
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26-35 25% 20%
36-60 40% 27%
61 and over 19% 23%
Total 100% 100%
% of customers over 18 100% 92%
% of customers over 26 84% 70%
Mean Average age of customers 36-60 36-60

Banning of Small Cigarette Packets 
Yes it would reduce sales 46% 63%
Age of Customers buying small packets All ages All ages 
Yes the ban would reduce smoking 2% 13%

Making all tobacco products plain packaging 
Yes it would reduce sales 100% 100%
Yes it would it be workable 2% 0%

Vending Machines 
Yes banning vending machines would affect 
business 2% 0%

Yes my sales would increase 32% 25%

Note: A questionnaire was sent to all members on 1st July for completion by 16th

July
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Tobacco and Primary Medical Services (Scotland) Bill 

Scottish Grocers’ Federation 

The Scottish Grocers’ Federation (SGF) thanks you for the opportunity to 
provide written evidence to the Health and Sport Committee on the general 
principles of the Tobacco and Primary Medical Services (Scotland) Bill.  In our 
response SGF has limited comments to matters relating to the display and 
sale of tobacco. 

1. SGF is the trade association for the Scottish Convenience Store 
Sector. It is the authoritative voice for the trade to policy makers.  The 
SGF brings together retailers throughout Scotland, from most of the 
Scottish Co-operatives, SPAR, Keystore, Nisa and local independents 
who are our largest category of members. Our members sell a wide 
selection of products and services throughout local town centre, rural 
and community stores. According to recent statistics (2007) there are 
just over 5,600 convenience stores throughout Scotland, with annual 
sales in excess of £3.2 billion. 

2. This document also represents the views of the Association of 
Convenience Stores (ACS). 

3. SGF supports the Scottish Government’s objective of reducing youth 
smoking through tackling access and attitudes. 

4. SGF members sell tobacco responsibly.  Nearly all members have 
adopted either a “Challenge 21” or “Challenge 25” policy on the sale of 
age related products including tobacco.  These policies have proved 
very successful at ensuring children do not gain access to tobacco from 
shops.  Small retailers that sell tobacco responsibly should not be 
burdened with unnecessary regulation and the associated costs. 

The Need and Justification for the Creation of Offences in Part 1 of the Bill 
Relating to Tobacco Displays. 

5. SGF is concerned that the impact of a display ban will have a 
disproportionate and damaging effect on small shops.  Currently it is 
very difficult to estimate the level of costs and upheaval involved as the 
Government has not provided any detailed proposals, however any 
proposal that would require an alteration to the layout of stores would 
incur additional cost to businesses. For many small retailers already 
reeling from the costs associated with the Licensing (Scotland) Act 
2005 and the economic slowdown, the additional bureaucracy and cost 
of a tobacco display ban could result in the closure of small shops 
across Scotland.

6. Some convenience stores are located in purpose built premises, but 
many are located in older buildings where alterations would be 
complicated and costly.  Any proposals that require the removal of 
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existing gantries and the relocation of tobacco storage “below the 
counter” will be extremely costly.  Accommodating under the counter 
storage is very difficult because convenience stores often do not have 
a large shop counter and the space is already allocated for scanning 
and lottery equipment in addition to cables and electrical connections. 

Estimated Costs 

7. SGF estimates under the counter installation will cost in the region of 
£10,000+.  This breaks down as follows: 

Smokythek 3 lane 
system 7200 Under counter vending system 

Shop fitting retro fit 
cost 2000

Joinery work required to reconfigure 
existing checkout to accommodate new 
system

2 bays of shelving 600 To Shelf area vacated by cig gantry 

I.T. Staff 200 Half day work to remove and re-install 
all systems from the checkout 

Major variation 
application 1000 Change in store layout and operating 

plan would be required 

Loss of trading income 600
Based on lost income as the store 
would have to be closed to carry out the 
changes

Total 11600

8. Retailers receive the support of tobacco suppliers to provide necessary 
equipment and retail fixtures to display tobacco products.  It is unlikely, 
if tobacco is removed from display, suppliers would be willing to offer 
retailers the same level of support.  As a result the ongoing costs of 
renewal and maintenance of fixtures will be an additional financial 
burden for the retailer. 

9. SGF is concerned banning the display of tobacco could result in health 
and safety issues for retail staff.  Under the counter installations would 
require considerable bending which will place strain on backs and 
knees. (This does not apply to the Smokythek system which dispenses 
packs up to counter height). 

10. Figures show that 25% of the adult (16+) population in Scotland are 
cigarette and or hand rolling tobacco smokers. (Scottish Household 
Survey 2007)  In 2000, 29% of over 16’s in Scotland smoked.  The 
Scottish Schools Adolescent Lifestyle and Substance Use Survey 
(SALSUS) 2006 National Report show the prevalence of regular 
smoking has reduced over recent years among both 13 and 15 year 
olds.  Prevalence among 13 year olds has declined since 1998, from 
9% to 3% among boys and 11% to 5% among girls.  Among 15 year 
olds, smoking prevalence has declined since its peak in 1996 from 30% 
for both boys and girls to 12% and 18% respectively. These figures 
indicate that education and the introduction of measures including the 
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increase in the minimum purchase age are having a significant impact 
on reducing smoking levels. 

Evidence from Countries with Display Bans 

11. Better regulation requires it to proportionate and transparent.  SGF is 
keen to see Government evidence which supports the implementation 
of a ban on display as a method for reducing youth smoking before 
placing the burden on to retailers to refit their stores.  The evidence 
from countries which have implemented a display ban is not 
compelling. 

Canada

12. The figures in the chart showing teen smoking in Canada suggest 
youth smoking rates remain higher in the States that implemented the 
display bans first (2005) (Saskatchewan and Manitoba), and that in 
one, Saskatchewan,  the rates of smoking amongst 15+ are on the 
increase.  Therefore display bans have had no effect on the downward 
trend of smoking levels. 

Canada Average Saskatchewan  Manitoba
15+ 15-19 15+ 15-19 15+ 5-19

1999 25 28 26 31 23 29
2000 24 25 28 24 26 25
2001 22 22.5 25 27 26 28
2002 21 22 21 29 21 23
2003 21 18 24 28 21 20
2004 20 18 22 25 21 21
2005 19 18 22 25 22 20
2006 19 15 24 21 20 20
2007 19 15 25 19 20 20

Source - Health Canada Statistics 

Iceland

13. In Iceland a ban was established in 2001.  The Iceland National Office 
of Statistics’ records the levels of teen smoking, but there is no clear 
indication that the introduction of the display ban has helped lower teen 
smoking rates. 69% of females aged 15-19 years had never tried 
smoking on average in the six years prior to 2001, which rose to an 
average of 71.8% in the six years following the implementation of the 
display ban. However, other tobacco measures have been introduced 
including a ban in smoking in public places introduced in 1 June 2007. 
The comparable figure for males aged 15-19 years is 71% and 71.4%. 
Since 2001 the number of men 16-19 who smoke has decreased by 
7% (from 30% to 23%) and women of the same age has decreased by 
2% (from 32% to 30%). Source www.statice.is
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Customer Migration – Closure of Small Shops 

14. In 2007 independent convenience stores accounted for approximately 
37.5% of cigarette sales in the UK.  For almost all convenience stores 
tobacco will be the single largest contributor to sales at between 20 and 
25%.  The retail price of tobacco is high primarily due to duty and VAT. 
Consequently the gross margin associated is low, gross margin on 
tobacco is between 6 and 8%; by comparison a retailer can expect 
around 25% for newspapers and magazines.  

15. Small retailers are concerned if a display ban was introduced 
customers, no longer able to see the range of tobacco, may assume a 
small retailer will not stock a less popular brand.  The reduction in 
storage space resulting from a display ban will mean this is an 
actuality. In addition, the complexity of a transaction where cigarettes 
are not on display coupled with the time taken to complete the 
transaction may result  in smokers altering their shopping habits and 
purchase tobacco from large format stores.

16. Sales of multi packs are far greater in multiple grocers than 
convenience stores.  One of the unintended consequences of customer 
migration to large format stores could be an increase in the level of bulk 
purchasing of cigarettes.  This could result in adults smoking more and 
children having the opportunity to take cigarettes from the home 
without their parents’ knowledge.  Adults are less likely to notice the 
removal of a packet of cigarettes when there is a large quantity stored 
at home. 

The Advantages and Disadvantages of Creating a Register of Tobacco 
Retailers

17. SGF is unclear of the benefits of a registration scheme in reducing 
levels of underage smoking or in addressing the black market in 
tobacco.  Whilst SGF understands the intention of a registration 
scheme is to encourage and support responsible retailing and assist in 
rooting out rogue retailers we do not accept that this measure alone will 
lead to action being taken to tackle the pervasive illegal trade in 
communities throughout Scotland.  The lack of resource to be 
dedicated to apprehending street and “white van man” sellers is the 
biggest threat to a successful tobacco youth access prevention 
programme. A registration scheme is a poor substitute for a package of 
measures that target this large and under enforced route by which 
young people get hold of tobacco. 

18. It remains the case that 1 in 5 cigarettes smoked in the UK is bought 
from the black market and that 1 in 3 young smokers in deprived 
communities have smoked black market cigarettes.  HM Revenue and 
Customs (HMRC) estimates that approximately 17% of all cigarettes 
and 59% of all hand rolling tobacco consumed in the UK in 2006/7 is 
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non UK duty paid.  The RIA states smoking rates remain stubbornly 
high in the most deprived areas and deprived communities are more 
likely to have purchased cheap tobacco from illicit sources, contributing 
to health inequalities.  A registration scheme will do little in addressing 
the issue of the black market unless enforcement is strong and vigilant. 

19. In the current economic climate retailers should not have to pay for a 
registration scheme.  SGF understand from information provided by the 
Scottish Government that registration for retailers will be free.  SGF 
would seek assurances that in the long term a registration will continue 
to be free of charge to the retailers. 

The Means of Enforcement and the Fixed Penalties Regime Proposed in 
Part 1 of the Bill 

20. The new penalties are biased towards detecting and enforcing against 
retailers found to be contravening the regulations.  These penalties will 
present no deterrent to street traders and people who sell in pubs, 
clubs and car boot sales.  Those that supply illegal product tend to 
have no scruples about who they sell to and they face no regulatory 
enforcement.

21. The Government should concentrate on enforcement of existing 
legislation together with supplying additional resources to support 
Trading Standards in addressing the black market in tobacco.  It is 
clear that action taken to significantly reduce the availability of tobacco 
through the black market in Scotland would have a major impact on 
smoking in the population.  As set out in the Appendix 1, the health 
benefit cost derived from reducing access to cheap, illicit tobacco 
would have a dramatic impact on health, and the savings in reduced 
health care costs alone would offset the additional resources required. 
This will help to ensure a consistent application of resources for 
Trading Standards.   

22. Currently the resource and focus given to this problem by Trading 
Standards varies significantly across the 32 local authorities in 
Scotland. The tendency to defer enforcement on the black market to 
HM Revenue and Customs and the UK Border Agency is a part of the 
problem, the focus of these institutions is on long-term investigations 
into large scale criminal networks and recovering revenue. This means 
they pay little or no attention to the white van on the street in a housing 
estate or man selling in the pub. It is necessary for resources to be 
allocated to enforcement agencies on the ground to tackle this 
pervasive problem.

23. The extent of retailer liability for offences is confused in the Fixed 
Penalty Notice (FPN) proposal. To what extent does the issuing of an 
FPN implicate the retail company, particularly if the company operates 
more than one branch? To what extent will companies be consulted or 
notified if action is taken against a company employee? If an employee 
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accepts a penalty do companies maintain a defence of due diligence 
on any proceedings against them? SGF recommends detailed 
guidance is developed to assist retailers, enforcers and judges about 
how FPNs can be used effectively. SGF is keen to be involved in those 
discussions.

Proxy Purchasing 

24. Currently it is not an offence for someone over 18 to buy tobacco on 
behalf of a child. 

25. Yet the SALSUS 2006 National Report found that: 

 38% of 13 to 15 year old boys who were regular smokers were 
given cigarettes by friends, siblings or parents and 48% of 13 to 
15 year old girls who were regular smokers were given 
cigarettes.  27% of boys and 26% of girls bought cigarettes from 
other people. 

 Among occasional smokers 52% of boys and 55% of girls 
reported being given cigarettes, while 11 % of boys and 21% of 
girls purchased from other people.

26. A person who purchases tobacco on behalf of a person under 18 
(proxy purchasing) is not committing an offence, despite this being a 
major route to market for underage smokers.  Making it an offence to 
supply tobacco to an under-18 is an important deterrent to adults.  SGF 
believes this should be made an offence, and that the penalties should 
start with a FPN increasing in severity to possibly imprisonment for 
repeat offences. An adult found to have sold illicit tobacco to an under 
18 should be an aggravating circumstance for the purpose of 
sentencing. 

Underage sales 

27. There should be a culture in which young people understand it is not 
acceptable to purchase or attempt to purchase tobacco when under the 
age of 18.  It is clearly wrong for underage people to attempt to deceive 
a retailer and obtain a product they are not old enough to consume.  
Therefore it should be illegal.  An equivalent law already exists for 
alcohol. The penalties do not have to be tough but could include a FPN 
or completion of a mandatory education programme on the dangers of 
smoking.

Conclusion

28. We welcome the Scottish Government’s aim to reduce the level of 
smoking in Scotland.  SGF oppose the display ban because it will harm 
our members businesses, and there is no proven benefit.  We further 
believe that action taken in this area is a distraction away from matters 
of far more pressing importance.  We would encourage the Scottish 
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Government to focus its attention on the most important challenges, 
which are the illicit market and adults that supply tobacco to underage 
people.

John Drummond,
Chief Executive 
Scottish Grocers’ Federation 
8th April 2009 
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Appendix 1

Calculation of the benefit of reducing access to illicit tobacco 

The approach adopted in the DoH’s paper to calculate the benefit from 
banning displays consists of five main steps:

a. Estimate the impact on displays on children ever smoking 
b. Use this to estimate the impact on 11-15 year olds that regularly smoke 
c. Use the estimated births per annum to estimate the reduction in each 

age cohort 
d. From this calculate the monetary benefit on a per annum basis 
e. Finally calculate the discounted benefit over ten years. 

We use the approach adopted in the DoH consultation document to calculate 
the benefit from banning displays to estimate the benefit from reducing the 
illicit trade.  To do this we must make a number of assumptions, as follows: 

a. Using the data quoted in the consultation document, we assume that if 
one in three 16-24 year olds smokes illicit tobacco, this is also likely to 
hold true for 11-15 year olds; 

b. From estimates used by the DoH we assume that 39 per cent of 11-15 
year olds have ever smoked, while 9 per cent smoked regularly; 

c. From estimates used by the DoH we assume a cohort size of 650,000 
births per annum; 

d. From estimates used by the DoH we assume that each child deterred 
from smoking represent a monetary benefit of £83,100 and that each 
adult induced to stop smoking represents a monetary benefit of 
£57,300.

Using the data and assuming that any percentage reduction in illicit tobacco 
translates to an equal reduction in the proportion of illicit cigarettes smoked 
we estimate the benefits for three different scenarios: 

a. a 50 per cent reduction in illicit trade, i.e. a reduction in illicit cigarettes 
smoked by 11-15 year olds from one in three to one in six;

b. a 25 per cent reduction in illicit trade, i.e. a reduction in illicit cigarettes 
smoked by 11-15 year olds from one in three to one in four; several 
recent econometric studies based on cross-sectional data conclude 
that young adults are somewhat less responsive to price than youths, 
but more responsive than other adults.  So this assumption is likely if 
anything to underestimate the ratio.  Chaloupka and Pacula (1998) 

c. a 10 per cent reduction in illicit trade i.e. a reduction in illicit cigarettes 
smoked by 11-15 year olds from one in three to two in seven; 

d. a 5 per cent reduction in illicit trade, i.e. a reduction in illicit cigarettes 
smoked by 11-15 year olds from one in three to nineteen out of sixty. 

First we have to calculate the number of “ever smokers” and regular smokers 
that smoke illicit tobacco.  On the assumption that one in three cigarettes 
smoked by 11-15 year olds is illicit, we estimate that, of the 39 per cent of 11-
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15 year olds that have ever smoked, 13 per cent smoked illicit cigarettes and 
of the 9 per cent of regular 11-15 year old smokers 3 per cent smoked illicit 
cigarettes.

Next we need to estimate the impact on youth smokers of a reduction in 
consumption of illicit tobacco.  According to a study by the Department of 
Public Health and Sciences of the University of Toronto, pricing of tobacco 
products, more specifically cigarettes, is directly correlated with smoking 
patterns amongst consumers, especially young people.  If the price of 
cigarettes or tobacco-related products drops, young people are more likely to 
start smoking. 

When the federal government and several Canadian provinces reduced 
tobacco taxes in the early 1990s in order to combat higher levels of cigarette 
smuggling, the number of cigarette purchases in those provinces, along with 
the number of young people who started smoking, went up by 11 per cent – 
three percentage points higher than over provinces that had kept their tax 
rates unchanged.

Price sensitivity of cigarette is inversely related to age for several reasons: 

a. the share of young smokers’ disposable income spent on cigarettes is 
likely to be larger than that of adult smokers; 

b. peer influence is more important to youths than to adults so they are 
more likely to reduce their smoking as peers reduce theirs; 

c. youths are generally assumed to behave more myopically than adults 
so the more immediate costs of smoking such as the financial cost will 
be relatively more important. 

Recent estimates indicate that a 10 per cent price increase reduced youth 
smoking by 5 per cent or more. 

Tauras and Chaloupka (1999a), using longitudinal data on  young adult 
smoking from the Monitoring the Future surveys, provide additional evidence 
that young adults are more responsive to price changes than adults, but less 
responsive than youths, estimating an average overall price elasticity of -0.79.  
In other words, for every one per cent rise in prices, demand decreased by 
around 0.8 per cent.  In the absence of data on price differences between illicit 
and legal tobacco, we assume that any reduction in the proportion of illicit 
cigarettes smoked translates into a similar reduction in youth smoking.  
Though there appear to be important differences in price sensitivity among 
population sub-groups, it has been suggested that young blacks particularly 
and young men generally are relatively more responsive to changes in price 
than are young white and young women. However, fro simplicity we do not 
distinguish between these groups here. 

On the basis of these assumptions calculation of the impact of a reduction in 
illicit tobacco on youth smoking and the monetary value associated with it are 
illustrated on the table below: 
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Costed Health Benefits of Reduction in Illicit Tobacco Trade 

Reductio
n in illicit 
tobacco

Percentage 
of 11-15 year 
olds that 
would have 
ever smoked 
illicit tobacco 

Percentage 
of regular 11-
15 year old 
smokers that 
would not 
have smoked 
as a result of 
reduction

Number
of each 
annual
cohort
not
smoking

Total
number
of life 
years
saved
per
annual
cohort

Monetar
y value 
per
annual
cohort
(£
million)

Monetary 
value
over 10 
years
(£billion)

50% 6.5 1.5 9,718 16,131 808 6.7
25% 9.8 0.8 4,859 8,066 404 3.4
10% 11.7 0.3 1,944 3,226 162 1.4
5% 12.4 0.2 972 1,613 81 0.7

Source:  Association of Convenience Stores 
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Tobacco and Primary Medical Services (Scotland) Bill 

Tobacco Retailers Alliance 

The Tobacco Retailers Alliance is a coalition of 26,000 independent retailers 
across the UK who sell tobacco products. For 26 years we have campaigned 
on tobacco issues relevant to our businesses, including campaigning against 
the illicit trade and promoting responsibility in upholding the minimum legal 
age of sale. Our campaign is funded by the TMA. Since the proposals to ban 
tobacco displays in shops were announced, more than 10,000 independent 
shopkeepers have joined the Alliance. In summary, our members feel that the 
lack of supportive evidence does not justify the burden a tobacco display ban 
would place on their businesses. In light of our members' concerns, we hope 
the Tobacco Retailers Alliance is invited to give oral evidence before the 
Committee.

Banning displays would be a major burden on small shops
Tobacco sales account for around one third of the average independent 
shopkeeper's cash turnover; it is the biggest single source of cash turnover 
and the greatest driver of profit - more than beers, wines and spirits 
combined.1 Anything which restricts retailers' ability to sell tobacco products 
as they currently do poses a threat to their business model. Tobacco brings 
customers into small shops and is one of the main reasons people visit 
smaller shops instead of supermarkets. No other fast moving consumer good 
(FMCG) has this potential. Around 31 % of all tobacco sold in the UK is sold 
by independent stores.2 Smokers spend on average £8.26 per visit to 
independent stores, compared to £5.15 by the average shopper.3

A tobacco display ban would place both financial and operational burdens on 
shops. It would severely restrict shopkeepers' ability to sell tobacco, thereby 
reducing 'add-on' purchases. This would be a disproportionate burden on 
smaller shops which rely on sewing customers quickly in order to compete 
with supermarkets. The convenience of smaller shops would be jeopardized if 
retail efficiency and service times were compromised. 

There are three solutions for hiding tobacco out of sight in shops: 
1. Under the counter 
2. Gantry covered (with flaps) 
3. Gantry covered (with a screen) 

Hiding tobacco under the counter is the most expensive and restrictive 
solution. The Association of Convenience Stores estimated that the minimum 
cost of adapting an existing counter to accommodate accessible tobacco 
storage would be £1,8504. his cost assumes that the existing counter is 
suitably positioned in the shop, of adequate size, and suitable for adaptation. 
For shops with a counter that is not suitable to be adapted a new counter 

1 Gallaher Ltd Tobacco Category Guide March 2006 
2 Gallaher Ltd Tobacco Category Guide March 2006 
3 HlM Research 'Convenience tracking Programme' Spring 2008 
4 ACS Puts Cost of Tobacco Display Ban at £252 million May 2008
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would cost over £1,800. Shops without sufficient room behind the counter for 
it to be used to store tobacco, or for shops where the counter is already used 
for storage of another category, would need to be remodelled which increases 
the cost of compliance by thousands of pounds. 

Covering the gantry would also place a financial and operational burden on 
retailers. Installing a blind or curtain would mean that each time tobacco is 
retrieved, the whole display would be visible to other customers in the shop 
defeating the objective of this Bill. Tobacco is bought very frequently, and 
lifting a blind or moving a curtain each time a customer requested a tobacco 
product would increase transaction times. Shutters or flaps covering smaller 
sections of the gantry would avoid the entire tobacco range being exposed 
each time a product was retrieved but would hamper retail efficiency further. 
Also to be taken into account is the 'forbidden fruit' thesis5 that tobacco 
initiation may be more appealing and attractive to young people when the 
product is perceived as hidden away. 

Most tobacco consumers are brand loyal, but they increasingly use the 
display of the available range to inform their choices which are more price 
driven during an economic downturn. The display helps customers indicate 
which product they would like to purchase. This can be important for retailers, 
shop staff or customers with limited communication skills. While small retailers 
- particularly those in residential areas - could reasonably expect to retain 
regular tobacco customers following a ban, they would struggle to compete for 
new customers or passing trade. Rather than reducing smoking prevalence, 
we expect a display ban would merely displace the legitimate tobacco market 
from small to larger shops. This has been the case in overseas markets 
including Thailand6 where, since display bans were enacted, the number of 
smaller shops has decreased while the number of supermarkets has 
increased. 

There are four factors in this displacement of trade: 
1. Increased transaction times compromise retail efficiency. Customers 

switch from smaller shops to larger outlets with more staff and where 
they do not expect to queue. 

2. If customers are unsure where tobacco is sold they tend to visit the 
largest store where they can be certain tobacco is sold. In Thailand 
nearly 10,000 tobacco sales outlets closed following the display ban, 
but larger stores' share of tobacco business doubled in three years.7

3. Small shops typically stock a smaller tobacco range than supermarkets 
(often around 80 brands compared to 300.) The majority of smokers 
will not return to a shop if their preferred product is not available on 

5 Comeila Pechmann and Chuan-Fong Shih (1999). "Smoking Scenes in Movies and 
Antismoking Advertisements Before Movies: Effects on Youth," Journal of Marketing, 63 
(July), pages 1-13; Klein, Richard (1993), Cigarettes are Sublime, Durham, NC: Duke 
University Press 
6 AC Nielsen Retail Audit 2007 
7 AC Nielsen Retail Audit 2007
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three occasions.8 If the available tobacco range was not visible to the 
customer, customers would shop in larger outlets where they can be 
sure their preferred brand is in stock. 

4. The perception that supermarkets charge less for goods, including 
tobacco, than small shops means shopkeepers therefore need to be 
able to display their tobacco range and product prices in order to 
compete with larger outlets. If the price and availability of tobacco 
products is not immediately apparent to consumers, we expect trade to 
be displaced to larger outlets where consumers assume they are more 
likely to find the product they want and/or that it can be bought for less. 

Restricting retailers in this way would force shops out of business
In Canada, sales restrictions have led to businesses closing down as a result 
of the burden placed on small shops. The Canadian Association of 
Convenience Stores attributes this to the ban on displaying tobacco products 
in shops and has warned that the tobacco display ban in Canada has been, 'a 
true hardship' on the small business model.9

A report by the Centre for Economic and Business Research found that if 
forced to operate in this way, 2,600 shops in the UK would cease to be 
profitable.10

The New Zealand Government announced on 25'h February 2009 that it 
would drop plans to ban tobacco displays at POS on the grounds that, “the 
lack of international evidence does not justify the burden on small shops.”11

Illicit tobacco sales
A tobacco display ban would boost the UK's significant illicit tobacco market. 
At present, 27% of cigarettes and 68% of hand-rolling tobacco avoids UK 
duty12. This includes smuggled tobacco products, counterfeit tobacco and 
legitimate cross-border shopping which is then illegally re-sold. Products are 
sold outside the legitimate supply chain at approximately half their retail price 
and are easily accessed by children. Prohibiting the display of tobacco would 
boost the illicit market in two ways: 

1. HM Revenue and Customs have developed an enforcement scheme 
designed to target retailers who are selling black market products. 
Prohibiting the display of tobacco would hamper enforcement efforts by 
Trading Standards and HMRC, as well as making it easier for rogue 
retailers to blend contraband products in with legitimate stock. 

8 HIM Research 'Convenience Tracking Programme' Spring 2008 
9 Dave Bryans, President of CCSA, letter to Retail Newsagent 19 September 2008 
10 CEBR 'Consultation on the Future of Tobacco Control: A review of the Department of 
Health's regulatory impact assessment on banning point of sale display of tobacco' 
September 2008 
11 NZ Prime Minister John Keys speaking on TV3’s Sunrise show 
12 Tobacco Manufacturers' Association annual estimates 2007
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2. Prohibiting the display of tobacco to 'de-normalise' it will drive smokers 
towards illicit products. De-normalising the act of smoking by making 
legal purchase of the product "un-normal" would make it more 
acceptable to some smokers to buy from illicit sources when they had 
previously avoided doing so. 

In Canada, following the introduction of a POS display ban, research has 
found that the prevalence and availability of illicit tobacco is increasing and 
now accounts for 40% of total tobacco consumed in some areas.13 A separate 
study found that under-age smokers are increasingly accessing illicit 
tobacco.14

There is a lack of evidence to justify this burden on shops
Tobacco displays in shops are not a contributing factor in youth smoking and 
therefore prohibiting it would not reduce youth experimentation with tobacco. 
The Scottish Ministers Regulatory Impact Assessment refers to the UK 
Department of Health, 'Future of Tobacco Control Consultation' and evidence 
presented within it. However, the consultation paper says that a POS display 
ban is "unlikely to bring an immediate benefit to health or smoking 
prevalence" (question 8, 3.44) and concedes that the research it cites on the 
impact of advertising on young people and smoking is "not conclusive" 
(question 8, 3.45.) The RIA places inappropriate reliance on studies that 
relate to advertising rather than to the display of tobacco at the point of sale 
and many have questionable applicability to market conditions in Scotland. 
Both the Henrikson and Polay studies15 were conducted in countries with 
market conditions incomparable to Scotland, and focus specifically on tobacco 
advertising and promotion, such as sales promotions, which have been 
prohibited in the UK since the Tobacco Advertising and Promotions Act 
(TAPA) of 2002. 

Longitudinal research suggests that young people start smoking for a variety 
of reasons but such studies fail to identify display as a significant contributory 
factor. "There is a considerable body of empirical research that has identified 
adolescent peer relationships as a primary factor involved in adolescent 
cigarette smoking... Non-smokers who affiliate with smokers have been found 
to be at a greater likelihood for transitioning to tobacco use than youth without 
smoking friends."16 The majority of studies into the causes of smoking 
initiation among youths substantiate these findings. In addition to influence 
from friends, evidence suggests young smokers are influenced to start by 
family members or celebrities who smoke.17

13 National Coalition Against Contraband Tobacco, May 2008 
14 CCSA's 2008 Youth Contraband Study was conducted by independent research company, 
Arcus Group 
15 Pollay R (2007) More than meets the eye: on the importance of retail cigarette 
merchandising. Tobacco Control. 16 270-274 
16 Addiction 2003 May: 98 (1):37-55 Peers and adolescent smoking Kimberly Kobus PhD 
17 Addiction 1993 Feb: 88 (2):265-71 A longitudinal study of the reasons for smoking in 
adolescence Rob McGee and Warren R. Stanton 
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In May 2008, a survey commissioned by the Tobacco Retailers Alliance asked 
the British public what they consider to be the main contributory factors in 
youth smoking: 39% of the public consider 'friends smoking' to be the largest 
contributing factor, 38% believe young people start smoking because they 
perceive it to be 'cool' and 14% considered parental smoking to be the 
greatest influencer.18 Young people are likely to encounter a range of 
influencing factors other than the display of tobacco, and would be influenced 
to smoke regardless of tobacco displays in shops. 

Former smokers who had quit in the last two years were asked what 
influenced them to smoke again when they were quitting: 29% were most 
tempted to smoke while in the company of friends or family who smoke; 27% 
after drinking coffee or an alcoholic drink; 12% in a location where they used 
to smoke; 12% following a meal and 8% at the time of day when they used to 
smoke.19

Alternative solutions
There are more effective measures to reduce youth smoking than a display 
ban: greater enforcement against sellers and purchasers of illicit tobacco 
products; the criminalisation of proxy purchasing, attempted under-age 
purchasing and possession of tobacco; and interventions and education 
through schools and social networks. 

Katherine Graham 
Campaign Manager
Tobacco Retailers Alliance 
8th April 2009 

18 http://www.populuslimited.com/tobacco-alliance-smoking-survey-180508.html 
19 http://www.populuslimited.com/tobacco-alliance-smoking-survey-180508.html

186

http://www.tobaccoretailersalliance.org.uk/index.php?option=com_content&view=article&id=12&Itemid=11
http://www.tobaccoretailersalliance.org.uk/index.php?option=com_content&view=article&id=12&Itemid=11


Tobacco and Primary Medical Services (Scotland) Bill 

British Institute of Innkeeping 

BII is the professional body for the licensed retail sector and we reflect the 
views of around 15,000 members, including managers, staff, licensees and 
tenants from both the on and off sectors. We are also supported by 54 
corporate patrons, members and supporters who contribute to furthering our 
main mission which is: 

To be the professional body for the licensed retail sector in all its dimensions. 
To encourage new entrants and help them develop their long-term careers. To 
provide all our members with high quality qualifications, information, skills and 
business benefits to help them succeed. 

BII is fully committed to actively promoting the highest possible standards 
throughout our industry. All our statutory members sign up to our Code of 
Conduct, which reinforces the professional message that we deliver. 

We help to set and maintain standards through our wholly owned awarding 
body BIIAB, which develops and certificates a wide range of nationally-
recognised qualifications specific to the licensed retail sector. These include 
training courses for bar staff, kitchen staff, premises managers, licensees, 
door supervisors and many more. All courses are delivered through a UK-
wide network of training centres. 

BIIAB is accredited by Ofqual and the Scottish Qualifications Authority (SQA) 
and is the UK’s 6th largest vocational qualifications awarding body. Over 1.5 
million BIIAB qualifications have been processed to date. 

Specific comments on the Bill

BII welcomes the opportunity to respond to comment on this Bill. Our remarks 
are under each section heading below, as appropriate. 

CHAPTER 1
DISPLAY AND SALE OF TOBACCO PRODUCTS  

Display of tobacco products etc. 

1 Prohibition of tobacco displays etc. 

BII Scotland recognises that the Scottish Government is seeking measures to 
prevent harm to health caused by sales of tobacco in particular the harm 
caused by sales to persons under 18. BII, however, reminds the Scottish 
Government that tobacco is a legal substance in Scotland. BII considers that 
these measures will cause irreparable harm to small off sales /grocery stores 
across Scotland. Furthermore, due to the cost of implementation of these 
proposals they are likely to force further closures of premises in the wake of 
the closures experienced in applying for liquor licences under the Licensing 
(Scotland) Act 2005. BII fears that the fewer legitimate outlets there are in 
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remote rural areas, the greater the likelihood that illegal “van” or other sales 
will take place to persons of all ages regardless of any law to the great harm 
of the nation’s health. 

4 Sale of tobacco products to persons under 18 

BII heartily supports this part of the Bill and would suggest that no sale of 
tobacco nor tobacco related products or paraphernalia take place without the 
person making the sale requiring to check the ID of persons appearing to be 
25 or under.  Further, BII considers that all persons charged with the sale of 
tobacco or tobacco products should require to be trained prior to being 
permitted to sell the product. 

5 Display of warning statements 

BII heartily supports this part of the Bill 

6 Prohibition of vending machines for the sale of tobacco products 

BII accepts the Scottish Government perceives that cigarette vending 
machines can be utilised by persons under 18. BII does not consider that it is 
necessary to have these machines removed from licensed premises. BII 
believes that the cost of removal of the machine and re-configuring bar or 
other areas and gaining appropriate variation of licence or other consents to 
secure areas from which cigarettes can be sold would be very high.  BII 
suggests that the following measures would achieve the Scottish 
Government’s aims without further eroding the livelihood of on sale licensees 
who are already suffering from the cost of entering the new liquor licensing 
regime.

1. Cigarette vending machines  
a. must be child proof 
b. must be situated in full view of the bar for the purposes of 

monitoring their usage 
c. must not be able to be directly accessed by patrons  

i. all purchases should be made at the bar and the 
cigarettes released either by radio frequency control or 
via tokens paid for at the bar 

d. must not be utilised except and unless staff have challenged  all 
persons appearing to be under 25 

e. must not be able to be controlled by staff unless staff have been 
suitably trained in the law as above 

f. must not be used unless there is appropriate signage in place 
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CHAPTER 3 
ENFORCEMENT AND FIXED PENALTIES  

Enforcement 

21 Powers of entry etc. 

BII considers that the enforcement officer should only be able to

1. enter the premises at reasonable times 
2. require the production of books, documents, data, records or products 

relating to the sale of tobacco.

Further, BII considers that the enforcement officer [s] should only be able to

1. subject to subsection (2) above - require the production of books, 
documents , data, records or products relating to the sale of tobacco.  

Michelle Luscombe 
Corporate Communications Manager 
British Institute of Innkeeping 
8th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

National Association of Cigarette Machine Operators 

NACMO represents companies who manufacture and operate tobacco 
vending machines. We have 55 members in the UK supporting 580 jobs and 
an estimated turnover of £275 million per annum. Our submission to the 
Committee refers to draft clause 6 regarding the “Prohibition on vending 
machines for the sale of tobacco products” contained in Part 1, Chapter 1 of 
the Bill. 

Insufficient data and regulatory impact assessment 

Tobacco Vending Machines account for only 1% of the overall UK market in 
tobacco sales.1 NACMO understands that this market share has now in fact 
dropped to 0.8%. In addition, the number of 13 – 15 year old smokers who 
say that tobacco vending machines are their usual source of cigarettes has 
declined in recent years, from 22% in 2000 to 10% in 2006.2 Therefore, the 
measures proposed in this Bill will only affect a small part of the smoking 
population compared to what can be achieved by targeting other sources of 
tobacco for young people including, and most importantly, the illicit distribution 
and sale of contraband and counterfeit tobacco, proxy purchasing on behalf of 
young people, and sales by irresponsible retailers. 

In the Explanatory Notes to the Bill, paragraph 91 states “The Scottish 
Government is aware of only one company operating in Scotland that would 
be affected by the ban. This company has advised the Government that all 
staff employed in Scotland, totalling 14, would have to be made redundant. 
There would be a loss of commission to on-sales premises but this is 
considered to be relatively marginal”. The Scottish Government has never 
consulted NACMO about this claim or asked us for verification. NACMO can 
inform the Committee that in fact there are 14 independent companies 
operating 1,566 sites throughout Scotland employing a total of 28 staff, 
increasing the total number of people employed in the industry to 42. These 
14 owner-managed companies (which does not include the company to which
paragraph 91 of the Explanatory Notes of the Bill refers to) have a combined 
turnover of £7,328,000 per annum. Scottish Ministers' Regulatory Impact 
Assessment is therefore fundamentally flawed and has underestimated the 
impact on employment alone by 100%. We believe this casts serious doubt on 
the reliability of the data provided by Scottish Ministers in support of the Bill.

In contrast in the UK Department of Health “Consultation on the future of 
tobacco control”, the regulatory impact investigation states that the total cost 
of a ban on tobacco vending machines is an immediate one off cost of £375 
per machine3 (which NACMO believes to be an exceptionally low valuation) 

1 Tobacco Provisions to be contained in the Health (Scotland) Bill, February 2009 
2 Scottish Schools Adolescent Lifestyle and Substance Use Survey (SALSUS) 2004- National 
Report; Scottish Schools Adolescent Lifestyle and Substance Use Survey (SALSUS) 2006 
National Report 
3 Department of Health – Consultation on the future of tobacco control pg 90
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followed by an annual cost to the Exchequer for the loss in tobacco duty and 
associated VAT of £20.9 million.4 The annual estimated cost to micro and 
small organisations would be £85,000 each (again being a figure which 
NACMO believes to be clearly insufficient to compensate those businesses 
which are forced to close, should the Bill be enacted in its present form). 

We do not believe option (1) to do nothing in relation to the use of tobacco 
vending machines and (2) to introduce age restriction mechanisms to tobacco 
vending machines in the Policy Memorandum for the Bill have been properly 
or adequately considered. Instead, we propose a viable and cost effective 
way of preventing tobacco vending machines being used by people under the 
legal age limit to purchase tobacco, while still enabling the industry to 
maintain employment and economic activity. 

Illicit cigarettes/smuggling trade 

The sale of illicit, smuggled and counterfeit tobacco is a significant problem, in 
particular in Scotland, which has been acknowledged by enforcement 
agencies. HM Revenue & Customs estimates that in 2006/07 the illicit share 
of the UK tobacco market was between 9% and 17% (mid point 13%), and the 
revenue loss associated with the mid point was £1.7 billion.5 Furthermore, 
research conducted in 2008 has shown that in Scotland 26% of all cigarettes 
were not UK duty paid, compared with 23% in the rest of the UK.6 These 
research findings are similar to estimates by HMRC. 

In addition, the Scottish Government's Regulatory Impact Assessment7 refers 
to a survey sponsored by ASH (England) which found that 30% of 16 to 24 
year olds sometimes buy cigarettes from an illicit source.8

What is also noted is the direct link between the factors of under age smoking, 
deprivation, and the prevalence of the trade in illicit tobacco. In the Scottish 
Government's Regulatory Impact Assessment this link is highlighted by the 
SALSUS 2006 report. In it, figures from a survey showed that 13% of 13 year 
olds (taking both sexes together) in the most deprived areas according to the 
Scottish Index of Multiple Deprivation (SIMD) reported being regular smokers. 
This is in contrast to just 6% in the highest SIMD areas. The link therefore 
between deprivation and underage smoking is clearly evident. 

A survey by ASH9 in 2008 found that 1 in 4 of least affluent smokers bought 
smuggled tobacco compared to 1 in 8 of those most affluent. This clearly 
shows there is considerable potential to reduce smoking prevalence in 
underage smokers by targeting the illicit trade in tobacco and doing so by 
targeting smoking in deprived areas. 

4 Department of Health – Consultation on the future of tobacco control pg 90 
5 HMRC & UK Border Agency (2008) tackling tobacco smuggling together 
6 Cigarette and Roll Your Own UK pack collection data. Conducted for the Tobacco 
Manufacturers Association between July 2008 and January 2009 
7 Tobacco Provisions to be contained in the Health (Scotland) Bill, February 2009 
8 ASH (2008) Beyond Smoking Kills 
9 ASH (2008) Beyond Smoking Kills 
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The cost of a packet from a vending machine is on average 36% more 
expensive than purchasing a packet of cigarettes from a shop where 
cigarettes are available for an average price of £5.40. Given that counterfeit 
and illicit cigarettes usually sell for in the region of £2.50 to £3.50 per pack, 
and the fact that young people usually have only a limited disposable income, 
it is highly unlikely that young people would pay the substantially higher price 
to obtain tobacco from a vending machine when they can obtain cigarettes 
from other legal and illegal sources at a significantly cheaper price. 

Implications of a ban on tobacco vending machines 

We believe that any announcement that tobacco vending machines are going 
to be banned in the future will immediately have a destructive effect on our 
business irrespective of how many years the Scottish Parliament provide for a 
“ban” to come into force. There appears to be no detailed investigation as to 
the cost of the loss of each vending machine or the “knock on” consequences 
of the effect of closing our respective members’ businesses. This would also 
no doubt include redundancy payments, and other costs associated with the 
closing down of businesses. 

In addition there is also the potential loss to the taxpayer in the form of 
revenue in relation to tax income from those businesses and the additional 
benefit payments which may need to be paid to employees who cannot find 
replacement employment, and the loss of National Insurance Contributions 
and Income Tax from those employees who have been made redundant. 

There is a substantial assumption that enacting clause 6 of the Bill would 
correlate in a direct reduction in smoking. However, this is unlikely to be the 
case as there doesn't appear to be any research into such a correlation. 
Neither has there been a detailed consideration of the fact that a smoker may 
find or indeed have an alternative source for their cigarettes whether of legal 
smoking age or otherwise. The total benefit is therefore questionable if 
smokers are nevertheless able to obtain cigarettes from alternative sources 
including but most notably the illicit tobacco trade. 

Alternative regulation of the operation of vending machines 

The Scottish Government makes reference to the regulatory assessment 
annexed to the Department of Health “Consultation on the future of tobacco 
control” which outlines that the one off cost to vending machine operators of 
fitting an access control device to 69,000 vending machines (over 2 years) 
was estimated at £14.2 million pounds. The Consultation does not, in the 
opinion of NACMO, provide a complete estimate of the cost of providing 
technological solutions, including, so far as possible, development, 
integration, maintenance and other essential costs. NACMO also believes that 
the Department of Health have omitted to include any reference to the cost of 
replacing any machine that cannot actually be ‘converted’ to accept a 
technological solution. 
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We estimate that the costs associated with the cheapest coin operated 
system of locking mechanism would prove to be in the region of £125 per 
tobacco vending machine. Based on the average sale per machine of 15 
packets of cigarettes per week, and the net margin on each packet being 
6.1p, this equates to a profit for vending machine operators of 91.5p per week 
and £47.58 per annum per machine. The industry therefore would be hit with 
a financial burden which would take over 2 ½ years to recoup. 

In addition to the already narrow profit margins, as highlighted above, it 
should be noted that the tobacco industry, and in particular the cigarette 
market, is extremely price sensitive and vending machines already sell at the 
highest price within the retail market. This already impacts on the numbers of 
young people who attempt to source cigarettes from vending machines and 
also acts as a significant deterrent with most young people being likely to 
have little or no significant income. 

NACMO’s proposal 

At present we believe that the most secure form of age restriction mechanism 
is the use of radio frequency control devices (RF Control) to activate a 
tobacco vending machine. Given that 99% of cigarette vending machines are 
located in licensed premises, we envisage that in order to operate the 
machine, the customer would be required to provide proof of age to the 
premises’ staff. Providing that the customer’s age has been verified as being 
over the legal age to purchase tobacco, the staff would then use a RF Control 
system to send a radio frequency signal to the machine, which would activate 
it and permit a single vend to take place, before the vending machine 
automatically reverts back to an inactive state. The radio frequency device 
would use random codes and therefore would not be capable of being 
intercepted or scanned. 

In the event that alternative or additional suitable forms of technological 
mechanisms can be determined following a satisfactory level of testing and 
trails then NACMO would propose that it would be left to the individual 
vending machine operators to select which of the “approved” devices are 
used by those vending machine operators. 

CONCLUSION 

Tobacco vending machines account for only 0.8% of total tobacco sales and 
studies have shown that as little as 10% of young people state vending 
machines are their usual source of cigarettes. Clause 6 of the Bill, in its 
present form, is, in our opinion, clearly disproportionate to the potential 
reductions that are assumed to be achievable. 

Proxy purchasing, sales by irresponsible retailers, and the sale of contraband 
or counterfeit tobacco all constitute a proportionally greater part of tobacco 
supply to young people. We believe the Bill is significantly hampered by a lack 
of substantive and accurate data on the scale and size of the tobacco vending 
machine industry in Scotland, and that clause 6 will inflict disproportionate 
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damage on our industry with insufficient detail on the financial implications of 
the Bill. 

The cost of cigarettes from vending machines is 36% higher that the shop 
retail price, and substantially more than the price of illicit tobacco. Young 
people simply cannot afford to use cigarette vending machines as their 
primary source of tobacco. 

We believe our proposal for an RF Controlled system for cigarette vending 
machine would be the most cost effective way of proceeding (compared to an 
out right ban of tobacco vending machines) to achieve the aim of preventing 
young people from obtaining tobacco from vending machines. 

We would very much welcome the opportunity to expand on this evidence in 
person at a future meeting of your committee. 

Paul Mair 
Chairman
NACMO
7th April 2009 
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LETTER FROM THE NATIONAL ASSOCIATION OF CIGARETTE MACHINE 

OPERATORS 
                              
  
 
On checking the Health and Sport website I came across a letter from Shona 
Robinson, Minister for Public Health and Sport to you.  Information we had given 
regarding the number of employees had not been disclosed in the letter, there are 45 
employees working for independent cigarette vending machine companies in 
Scotland. 
 
There has not been a subsequent meeting with NACMO since we disclosed the 
number of machines, 1566, turnover of £7,328,000 per annum and 45 employees in 
our consultation papers to the Scottish Parliament.   
 
The Financial Memorandum has not been updated since we disclosed the 
information, it is therefore incorrect and should not be used or relied upon to make 
any decisions. 
 
No mention has been made about compensation for the Scottish cigarette vending 
machine operators.  How can a legal business today be made illegal by the 
Government without compensating law abiding business people, who by these 
proposed actions would loose their businesses, employment, assets and be forced in 
to administration? 
 
We have proposed a new system of radio frequency controlled cigarette vending 
machines that would ensure that children under the age of 18 years old could not 
use the cigarette vending machines and give greater levels of control than in retail 
shops.   
 
In these times of deep recession and unemployment creating more un-necessary 
unemployment and business failures seems to show a lack of thought and 
understanding for our industry, especially when we have a technological answer to 
restrict access to underage persons. 
 
I have great concerns over the source and quality of the information being used to 
make decisions that will affect 14 independent Scottish companies and their 45 
employees.  They are responsible, tax paying business people being treated without 
due care and consideration. 
 
 
R J E Bullough 
Northern NACMO Chairperson  
11 May 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Northern Section of the National Association of Cigarette Machine Operators  

I represent the Northern Section of the National Association of Cigarette Machine 
Operators and believe the Scottish Parliament has been misinformed with regard to 
underage smokers using cigarette vending machines as a regular source of 
cigarettes.

Our members currently operate 1566 cigarette machines, employ 28 staff and have 
14 owner-managers; a total of 42 people. The turnover of their businesses is 
£7,328,880.00 per annum. 

Cigarettes bought from a cigarette vending machine are considerably dearer from 
other sources by as much as 36%.  Cigarette vending operators sell packets of 16 
cigarettes for £6.00 to £6.50 that is equivalent to £7.50 to £8.13 for a packet of 20 
cigarettes.  A packet of 20 can be bought for £4.25. How many underage smokers 
have access to £6.00 to £6.50 to purchase cigarettes?  This would be virtually all 
their pocket money or allowance for one week. 

The only time I know of where underage people have purchased cigarettes from a 
vending machine is when Trading Standards have conducted “sting operations”.  
They take underage “child volunteers” in to a pub, show them where the machine is, 
give them the exact money to make a purchase and then distract the staff to allow a 
purchase to take place.  In any other situation this would be called entrapment. 

In real life if an underage person walked in to a pub looking for a cigarette vending 
machine and not buying a drink they would be challenged by the landlord or landlady 
and asked to leave.  This is the real world not the make believe world created 
artificially.

It is time for all of us to really start looking at how the anti-smoking lobbyists work; 
these lobbyists spout lies and continually repeat them until they are perceived as the 
truth.

If you do not believe me go out in to the pubs and conduct your own survey, ask the 
landlords and ladies “do children use your cigarette vending machine? – I know the 
answer will be NO. 

As responsible vending operators when we install machines we use the NACMO 
Guidelines for machine placement, ensuring that staff can monitor machines. 

We have recently developed a token system that ensures age verification takes 
place prior to a sale being made.  Customers must go to the bar and request a token 
– age verification takes place before a token is given.  The token must then be 
inserted in to the machine to “wake it up” before it will accept coins for an adult 
smoker to make a purchase.  Once the machine has vended it returns back to “stand 
by” and will not work again until the next adult smoker requests a token from the bar. 
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Additionally we are developing a radio-controlled mechanism.  When a customer 
approaches the bar they request the staff to enable the machine, once staff have 
verified the customers age they use the remote control to “wake up” the machine 
allowing one vend to take place before again reverting to “stand by”. 

We believe technological solutions are the way forward allowing legitimate vending 
companies to carry out their legal trade, selling to adult smokers in a secure manner. 

Banning cigarette machines is not the answer.  Bans would lead to bootleggers and 
smugglers being given our legitimate sales as they roam the streets selling illegal 
products.  Scotland leads England, Wales and Ireland in the amount of illegal sales 
and smuggled goods sold. 

Since the Ban on Smoking in Public Places vending operators have lost 60% of our 
turnover.   Loyal staff have had to be made redundant, their companies are barely 
profitable and they are struggling to make a living. 

Cigarette vending represents 0.8% of the UK market.  Smugglers and Bootleggers 
represent 26% of the all cigarettes consumed in Scotland and 73% of all hand rolling 
tobacco consumed in Scotland.  Scotland is losing billions of pounds in uncollected 
taxes as a result of these actions.  Do you think smugglers and bootleggers care 
whom they sell cigarettes to? 

Multiple grocers such as Tesco, Sainsbury's and Morrison’s represent 30% of the UK 
and Scottish markets – WHY are you picking on 0.8% of the market?  A market so 
small it is not worth bothering with, or maybe a market that does not answer back or 
small enough not to have the resources to answer back? 

The proposed registration for the Sale of Tobacco Products I am afraid is also 
flawed.  Responsible business people do not want to sell cigarettes to underage 
persons, fines and prison sentences will not deter bootleggers and smugglers, they 
have nothing to lose.  They live at the bottom of society, thieving and cheating is 
their trade, and no amount of fines work if you have nothing to pay the fines with and 
prison sentences are seen as holiday breaks. 

In all the documentation there has been no reference to compensation for vending 
machine operators for the loss of their businesses, the collection of the cigarette 
vending machines and their disposal and staff redundancies and subsequent re-
training.  Cigarette vending machines have only one use for the sale of cigarettes 
and can’t be adapted for any other use. 

Having taken advice, should a ban be enforced we would look to the Scottish 
Parliament to fully compensate cigarette vending machine companies. 

I think during this time of deep recession efforts should be put into supporting 
business, not banning it. 

R J E Bullough 
Northern Chairperson 
NACMO
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Tobacco and Primary Medical Services (Scotland) Bill 

Japan Tobacco International 

EXECUTIVE SUMMARY 

JTI agrees with a key policy objective of the Bill: children and young people 
should not smoke, and should not be able to buy tobacco products. 

But, for the reasons set out in detail in this document: 

JTI has serious concerns that enacting certain of the Bill’s tobacco-related 
provisions would be outside the Scottish Parliament’s legislative 
competence. They appear to relate to a reserved matter under the Scotland Act 
1998, and JTI questions their consistency with the European Convention on 
Human Rights and the EC Treaty. 

It would be appropriate for the Committee to ask the Scottish Government to 
explain its views on the competence of the Bill’s provisions and to seek its own, 
independent legal advice on the matter. 

There are serious deficiencies in the Bill’s regulatory impact assessment 
(Schedule One to this document sets out JTI’s detailed criticisms). 

The Bill fails to comply with Better Regulation principles (see Sections 2 to 6 
below).

Public policy should be based upon clear evidence and sound research. 
The Bill is not. The Scottish Government had the burden of providing clear and 
credible evidence to justify the Bill. It has not done so. 

The policy-making process resulting in the Bill has failed to give meaningful 
regard to the consultation conducted further to the Report of the Smoking 
Prevention Working Group. It has also ignored the real cost impact the policies 
in the Bill are likely to have.

While more can be done to eliminate youth smoking, JTI cannot support the 
prohibition of tobacco product displays and vending machines in the Bill. 
Hiding cigarette packs from view at retail outlets and banning vending machines 
will not achieve the objective of further reducing youth smoking.

The Bill will also have a number of detrimental impacts and serious 
unintended consequences which could be avoided by the alternative – and 
more effective – regulatory solutions described below.

SECTION ONE OF THE BILL: TOBACCO DISPLAY PROHIBITION 
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JTI does not support the tobacco display prohibition proposed in section one 
of the Bill. 

It will not achieve the stated policy objective of reducing smoking amongst 
children and young people. 

It is fundamentally flawed given the absence of clear and credible evidence 
to support it. Expert analysis shows there is no meaningful basis on which to 
claim that a tobacco display ban would be effective in reducing smoking among 
children and young people. 

There is also no credible evidence that display bans introduced elsewhere have 
had an impact on reducing youth smoking initiation or prevalence (a factor 
ignored in the materials accompanying the Bill). 

It will facilitate illegal activities whilst impeding and restricting lawful ones:

 by making illicit tobacco products easier to distribute and sell and
blurring the distinction between legitimate and illegitimate sources of 
tobacco. Facilitating illicit trade in this way would also conflict with the 
Scottish Government’s goal of reducing social inequalities; and 

 by causing serious and unnecessary damage to the legitimate 
economic interests of JTI, connected industries and the competitive, 
market dynamic of the tobacco sector.

It would have serious negative effects on competition (e.g. barriers to new 
market entrants would be increased) and on the supply chain (notably on small 
retailers, given the economic challenges they face currently). 

It impinges upon fundamental constitutional and property rights, including 
the freedom of expression (to impart and receive information), the right to trade 
and the right to property and intellectual property rights. 

SECTION SIX OF THE BILL: VENDING MACHINES PROHIBITION 

JTI does not support the vending machines prohibition proposed in section 
six of the Bill. 

Access to cigarette vending machines should be strictly controlled to
prevent sales to children and young people, but a ban is disproportionate and 
unnecessary. It would prevent legitimate access by adult smokers and is not a 
targeted regulatory response. 
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JTI supports the requirement for mechanisms on all tobacco vending 
machines to restrict access by young people, either by electronic age 
verification, ID coin mechanism or remote control in line with various international 
precedents.

CHAPTERS TWO AND THREE OF PART ONE OF THE BILL: REGISTER OF 
TOBACCO RETAILERS/ENFORCEMENT OF FIXED PENALTIES 

JTI supports the introduction of banning orders proposed in the Bill as 
retailers who knowingly sell tobacco products to children and young people 
should lose the right to sell them. 

But, JTI cannot support the Bill’s proposal for a register of retailers as:

 there is no evidence it would have any positive impact on the goal of 
reducing youth smoking.

 it is disproportionate, imposing costs outweighing any expected 
benefits.

 it creates, unnecessarily, inconsistency between retailers in Scotland 
and the rest of the UK. Scottish retailers, many of which are small 
businesses, will face an additional bureaucratic burden at this time of 
great economic difficulty for them.

 it would not be an effective additional barrier to illicit trade. JTI is 
aware of no evidence that it would prove any more of a disincentive to 
counterfeiters and smugglers than existing offences. Put simply - there 
would be nothing to prevent a dishonest retailer from registering with the 
Scottish Government and going on to sell illicit tobacco.

 it is contrary to Better Regulation principles as a result of the absence of
consultation, the inadequate explanation of the proposal’s intended 
benefits and the lack of sufficient justification as to its necessity.

ALTERNATIVE, MORE EFFECTIVE, REGULATORY SOLUTIONS 

JTI has invested considerable time and resource in evaluating the evidence and 
the arguments related to Part One of the Bill. Having done so, it puts forward in 
this document alternative solutions which are: 

more effective and less intrusive in delivering the Bill’s objectives; 
and

more supportive of responsible community-based businesses in 
Scotland struggling in the current recession. 
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These alternative solutions include: 

 criminalizing proxy purchasing and youth purchase of tobacco products. 

 greater resources/manpower for effective, targeted enforcement 
strategies, including providing Trading Standards Officers throughout 
Scotland with greater resources and focused training. 

 better use of existing penalties for those trading in illicit products. 

 the use of adult identification functions for vending machines. 

 reinforcing retail access prevention measures, including supporting retailer 
enforcement of age verification and working with the retail community to 
better identify the areas where Trading Standards Officers should be 
focusing enforcement activities. 

 targeted public information campaigns discouraging young people from 
starting to smoke and, more generally, to explain the changes that have 
recently been made to tobacco control laws. 

CONCLUSION 

The evidence is so weak, and the negative impacts of the Bill’s proposals so 
serious, that the Committee should not recommend the general principles of 
the tobacco related aspects of the Bill to the Parliament.

JTI invites the Committee to encourage the Scottish Government to reconsider 
its support for Part One of the Bill given the availability of the more proportionate 
solutions discussed in this document. 
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LEGISLATIVE COMPETENCE 

JTI has serious concerns that enacting certain of the Bill’s tobacco-related 
provisions would be outside the Parliament’s legislative competence.

1. SERIOUS QUESTIONS ARISING FROM THE BILL 

1.1 There are serious questions over whether the provisions in the Bill relating to 
tobacco would, if enacted, be within the Parliament’s legislative competence in 
terms of section 29 of the Scotland Act 1998 (the Scotland Act).

1.2 Specifically, the provisions banning the display of tobacco products, their sale 
via vending machines and requiring those selling tobacco to register with the 
Scottish Ministers, appear to constitute the regulation of the sale and supply of 
goods and services to consumers. This is, of course, a reserved matter in terms 
of section C7 of Schedule 5 to the Scotland Act. 

1.3 JTI is also concerned that the Bill may be outside the Parliament’s legislative 
competence on the grounds of its compatibility with the Convention rights and 
Community law (pursuant to section 29(2)(d) of the Scotland Act). In particular, 
as noted further below, the proposal to prohibit the display of tobacco products 
engages a number of JTI’s fundamental rights, including those protected by: 

(a)  Article 10 (freedom of expression) and Article 1 of Protocol 1 (right to 
peaceful enjoyment of possessions) of the European Convention on 
Human Rights (ECHR); and 

(b)  Article 28 of the EC Treaty (free movement of goods). 

1.4 In the circumstances, it would be appropriate for the Committee to ask the 
Scottish Government to explain its view on the competence of the Bill’s 
provisions. It may also be appropriate for the Committee to seek its own, 
independent legal advice on the matter. 

1.5 Unless the Committee is satisfied that an Act resulting from the Bill would be 
within the Parliament’s legislative competence, JTI’s view is that it would be 
inappropriate for the Committee to recommend the general principles of the Bill 
to the Parliament. 

1.6 Notwithstanding these concerns, JTI makes the remainder of these 
submissions on the hypothetical basis that enacting Part One of the Bill (as well 
as JTI’s alternative solutions) would be within the Parliament’s legislative 
competence. The extent to which JTI supports any provision of the Bill, or 
proposes alternative solutions, is therefore subject to that caveat. 

BETTER REGULATION 
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There are serious deficiencies in the Bill’s regulatory impact assessment 
and its compliance with Better Regulation principles. 

2. JTI SUPPORTS YOUTH SMOKING PREVENTION AND BETTER 
REGULATION

2.1 Tobacco products carry risks to health. Appropriate and proportionate 
regulation of the sector is thus both necessary and right. Children and young 
people should not smoke, and should not be able to buy tobacco products. Adult 
smokers should be appropriately informed about the risks of smoking before they 
make the decision to smoke. 

2.2 For this reason, JTI supports legislative and regulatory measures on tobacco 
 control which meet internationally accepted principles of Better Regulation. 
These principles require that any regulation should be clear/transparent, 
accountable, proportionate, consistent, and targeted only at cases where action 
is needed. These five principles of good regulation were identified by the Better 
Regulation Task Force (an independent group established in 1997 to advise the 
UK Government) against which the appropriateness and effectiveness of any 
type of regulation should be tested. 

2.3 The Scottish Government has endorsed the views of the Regulatory Review 
Group (RRG) which advises it on Better Regulation issues.1 It has identified that 
establishing a Europe-leading approach towards improving business regulation is 
a “fundamental Government objective” and a contributor to achieving its “over-
riding purpose” of increasing sustainable economic growth,2 and has expressly 
supported the principles of good regulation in its publications.3

2.4 The Scottish Government’s support for these Better Regulation principles is 
consistent with the approach adopted at UK and European Union level. The UK 
Government is publicly committed “to intervene only when necessary and since 
most policy objectives can be achieved through a range of options, the 
Government’s aim is to identify proposals that best achieve its objectives while 
minimising costs and burdens”.4 Similarly, the European Union has recognised 
that Better Regulation depends on proposals being “prepared on the basis of an 
effective analysis of whether it is appropriate to intervene at EU level and 
whether regulatory intervention is needed”, stressing that “a key element in such 
an assessment is ensuring that the objectives of any proposal are clearly 
identified”.5

2.5 JTI suggests that the Committee, and the Parliament, should hold the 
Scottish Government to its commitment to Better Regulation when considering 
the Bill, and indeed that the Parliament itself should seek to improve the quality 
of its legislation by following Better Regulation principles. 

203



2.6 JTI is clear that regulation must be necessary and appropriate to achieve an 
identified and legitimate public policy objective. JTI will therefore question, and 
where necessary challenge, regulation that is flawed, unreasonable, 
disproportionate or without evidential foundation. This response to the 
Committee’s Call for Evidence on the Bill points out those areas where JTI 
considers that the action contemplated by the Scottish Government falls short of 
these fundamental requirements, and proposes effective alternative regulatory 
solutions that avoid many of the serious unintended likely consequences of the 
measures identified. 

2.7 It is vital for the Committee to analyse the Scottish Government’s underlying 
arguments, the evidential foundation and, in particular, the adequacy of their 
assessment of the policies’ likely impacts, costs and benefits. 

2.8 Accordingly, this response focuses largely on the Policy Memorandum which 
accompanied the Bill (the Policy Memorandum) and the document entitled 
“Tobacco Provisions to be contained in the Health (Scotland) Bill”.6 Although that 
document does not describe itself as a Regulatory Impact Assessment (RIA) – 
which in itself is a concern from a Better Regulation perspective – JTI 
understands that the Scottish Government does regard it as an RIA in respect of 
the Bill. It is therefore referred to in this document as the Assessment. JTI sets 
out in this document its position as regards a number of the assertions made in 
the Assessment and Policy Memorandum. The fact that it has not responded to 
each and every assertion should not be treated as an acceptance of their 
accuracy or reliability. 

2.9 Schedule One to this document sets out detailed criticisms of the regulatory 
process relating to the Bill, and particularly the Assessment, from a Better 
Regulation perspective. This section of the document therefore focuses on 
identifying the “high level” issues, with reference to that Schedule where 
appropriate.

3. BETTER REGULATION REQUIRES A LEGITIMATE AND CLEARLY 
STATED PUBLIC POLICY OBJECTIVE 

Inconsistency in identifying the public policy objective 

3.1 The principle of transparency makes it imperative that regulation has a clear 
public policy objective. This is not the case in respect of the Bill. There is a lack 
of clarity in the formulation of the objective which the Scottish Government is 
seeking to achieve as a result of the tobacco-related aspects of the Bill. This is 
critical, as it is against the identified public policy objective that the Committee 
must consider the evidence, arguments and solutions (both those proposed in 
the Bill and alternatives). 
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3.2 The Policy Memorandum and Assessment contain a number of comments 
from which the reader could infer a number of public policy objectives purporting 
to underpin the Bill. In the light of the importance of issue definition, JTI sets out 
below its approach and the basis on which this response is formulated. 

3.3 The clearest formulation of the public policy objective is that “[t]he measures 
contained in the Bill are aimed at reducing smoking among children and young 
people through updated statutory controls on the display and sale of tobacco 
products in Scotland”.7 There are a number of other comments made, however, 
which refer to other perceived benefits of regulation (paragraph 2 of Schedule 
One sets out these comments in more detail), including: 

(a)  reducing the attractiveness and availability of tobacco products to, and 
their consumption by, children and young people, leading to a reduction in 
smoking prevalence; 

(b)  reducing youth smoking initiation; 

(c)  reducing significant inequalities in society and achieving longer, healthier 
lives; and 

(d)  reducing the number of under-18s who take up smoking due to awareness 
of tobacco products from display, and denormalising smoking as an 
activity.

3.4 The principles of Better Regulation make it essential that the purpose of 
regulation be absolutely clear. Inconsistent descriptions of the underlying policy 
objectives are a significant hindrance to this. 

Legitimate public policy objectives 

3.5 As well as being clearly stated, Better Regulation requires that the regulator 
targets only legitimate public policy objectives. The Committee is invited to note 
that the Assessment refers to “denormalisation”, while the Policy Memorandum 
and Assessment both refer to a desire to “reduce the attractiveness of tobacco 
products”.

“Denormalisation”

3.6 JTI does not accept “denormalisation” as a legitimate public policy objective 
that can justify tobacco regulation. It is not legitimate to seek to discriminate 
against, stigmatize or ostracize existing adult smokers, or to treat the purchase or 
use of tobacco as abnormal, unacceptable or tainted. As a policy objective, it 
runs counter to the hallmarks of a democratic society (notably pluralism, 
tolerance and broadmindedness), lacks any evidential foundation and is arbitrary. 
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JTI considers that “denormalisation” adds nothing to the underlying public health 
objective.

3.7 In any event, there has been no consultation on the desirability or utility of 
promoting “denormalisation”, which is again contrary to Better Regulation 
principles.

“Attractiveness”

3.8 It is neither appropriate nor legitimate to frame a public health policy objective 
on an amorphous and vague concept such as “attractiveness”.8 As a regulatory 
objective, it is lacking in any evidential foundation and is inherently uncertain and 
arbitrary.9 As a result, “attractiveness” per se is not, and cannot be, a legitimate 
objective that can justify tobacco regulation. 

3.9 JTI therefore rejects “attractiveness” as a public policy objective, and 
considers that it hinders the Better Regulation requirement that a legitimate 
policy objective can be identified clearly and assessed by stakeholders. 

The approach adopted 

3.10 JTI therefore considers that the legitimate public policy objectives to which 
the Bill relates are: 

(a)  reducing smoking amongst children and young people (as regards 
sections 1 to 28 of the Bill); and 

(b)  reducing the availability of tobacco products among children and young 
people, i.e. preventing their access to tobacco products (as regards 
sections 4 to 28 of the Bill). 

3.11 It is against these objectives that JTI has assessed, by reference to expert 
evidence and international experience, whether the measures proposed in the 
Bill will be effective and proportionate.10

4. INADEQUATE REVIEW OF THE EXISTING REGULATORY POSITION 

4.1 New regulation must be considered in light of existing regulatory measures. 
This is essential if the principles of Better Regulation are to be followed. JTI is 
extremely concerned that the Scottish Government has failed to give adequate 
consideration to the interrelationship between the measures proposed in the Bill 
and regulatory initiatives that have been implemented only recently, if at all. Any 
meaningful assessment of the measures considered in the Bill and the extent to 
which they are necessary must consider the changes that have resulted, or are 
likely to result, from recent regulatory initiatives and the interrelationship between 
new regulatory measures. 
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4.2 The Assessment fails to provide adequate analysis of current regulation. It 
does not consider the extent to which the policy objectives could be achieved 
through the use of existing legislation and regulatory powers, including recently 
introduced measures the effect of which there has been inadequate time to 
measure. In addition, the Scottish Government has failed to consider the extent 
to which the individual regulatory measures proposed in the Bill could be 
effective, in isolation, in achieving the stated public policy objective. 

4.3 The continual layering of regulatory measures, without appropriate evaluation 
as to their effectiveness – either individually or collectively – makes it impossible 
to carry out effective reviews of legislation following its introduction, and even to 
measure whether any progress has been made at all. Reviewing measures 
following their introduction is a key Better Regulation principle and also reflects 
the Scottish Government’s stated desire to simplify and reduce regulatory 
burdens.

4.4 Schedule One to this document provides additional detail on the 
Assessment’s failure to give adequate consideration to the existing regulatory 
position.

5. THE ADEQUACY OF THE ASSESSMENT AND POLICY MEMORANDUM 

5.1 JTI has a number of concerns as to the extent to which the Assessment and 
Policy Memorandum comply with the requirements of Better Regulation, 
including the Scottish Government’s own guidance and template on the 
completion and form of an RIA. These concerns are set out in detail at Schedule 
One to this document. 

5.2 Of the multitude of procedural and substantive concerns identified in 
Schedule One, the failure to identify and assess the effects of the proposed 
provisions on the Scottish and UK economies is the most serious. The failure 
concerns not only the direct impacts on retailers and on tobacco manufacturers, 
as well as on the market for tobacco products and economic incentives (including 
innovation and intellectual property), but also indirect impacts caused by the 
potential facilitation of illicit trade, including associated Government revenue 
issues. The narrow and selective approach, to a legal and legitimate part of the 
economy, pervades the Assessment. It is therefore identified repeatedly 
throughout this response as a basis for concern regarding the proper 
examination of evidence and solutions. 

6. LACK OF REGARD TO EVIDENCE 

6.1 JTI has concluded from its analysis of the Assessment, and from the other 
issues set out above, that the Scottish Government produced the policies in the 
present Bill with no meaningful regard for the results of the consultation process 
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conducted further to the Report of the Smoking Prevention Working Group 
(SPWG)11 or for the real cost impact the policies are likely to have. JTI is 
therefore of the view that the Scottish Government developed the policies in the 
Bill without giving any meaningful consideration to the evidence. 

6.2 Such a disregard for evidence is contrary to the principles of Better 
Regulation, the principles of common law and the ECHR requirement that any 
interference with property rights go no further than necessary to achieve a 
legitimate purpose. 

6.3 The Committee is therefore invited to give close and detailed consideration to 
the evidence and explanations advanced by the Scottish Government in support 
of the Bill’s underlying policies, and to seek further explanations from the Scottish 
Government in relation to the failings identified in this document. If the 
Committee is not satisfied that the objectives of Part One of the Bill are 
supported by the evidence as a whole (including the contrary evidence put 
forward in this document), it should decline to recommend the general principles 
of the Bill to the Parliament. 

SECTION ONE OF THE BILL: PROHIBITION OF TOBACCO DISPLAYS AT 
POINT OF SALE 

JTI does not support the proposed prohibition on display of tobacco 
products as it: 

 will not achieve the stated policy objective of reducing smoking amongst 
children and young people; 

 is fundamentally flawed given the absence of clear and credible evidence 
to support it; 

 will impede and restrict lawful activities whilst facilitating illegal ones; 

 would have serious negative effects on competition and on the supply 
chain, notably on small retailers; and 

 impinges upon fundamental constitutional and property rights. 

7. INTRODUCTION 

7.1 JTI fundamentally disagrees with the proposal to ban the display of tobacco 
products at point of sale (section one of the Bill) as: 

(a)  the proposal departs without justification from the principles and balances 
of the current regulatory regime for the sale of tobacco products in 
Scotland;

208



(b)  there is no credible evidential basis to support a display ban. The Scottish 
Government has no meaningful basis on which to claim that a ban would 
be effective in reducing smoking among children and young people. The 
proposal is fundamentally flawed due to the absence of clear and credible 
evidence; 

(c)  it would impede and restrict lawful activity whilst facilitating illegal 
activities; and 

(d)  it would have wide-ranging negative effects on competition and the supply 
chain, notably on retailers. 

In light of these reasons, as well as the fundamental constitutional and property 
rights that would be engaged by a ban, the proposal is manifestly 
disproportionate.

7.2 JTI believes strongly that a more proportionate and effective solution to the 
problem of youth smoking is to be found within the principles and balances 
inherent in existing Scottish point of sale restrictions, together with more effective 
and targeted enforcement of the current regulatory regime. That includes the new 
legislative measures aimed specifically to tackle youth smoking in Chapter Three 
of the Bill, discussed further in Sections 16 and 17 of this document, and 
government led public information campaigns. 

8. SECTION ONE DEPARTS FROM THE PRINCIPLES AND BALANCES OF 
THE EXISTING REGULATORY REGIME 

8.1 Point of sale product display, and its role for tobacco manufacturers and 
retailers in Scotland and the rest of the UK, should be set in the context of 
existing prohibitions on advertising, sponsorship and promotions. All television 
commercials for cigarettes were banned in the UK on 1 August 1965. Non-
television advertising campaigns came under stricter guidelines in 1986, which 
notably prevented advertisements from showing a person smoking. The 1989 
Television Without Frontiers Directive12 banned all forms of television advertising 
for cigarettes and other tobacco products. The Tobacco Advertising and 
Promotion Act 2002 (TAPA), then progressively banned, with criminal sanctions 
for non-compliance, general advertising in the UK such as on billboards and in 
cinemas, promotions, sponsorship of national and international sporting events, 
retail advertising (except for one A5 advert) and merchandising such as ash trays 
or parasols. The 2003 Tobacco Advertising Directive13 banned tobacco 
advertising on radio, printed publications, the internet and international 
sponsorship.

8.2 In 2001, the Scottish Parliament gave consent for the UK Parliament to 
legislate for Scotland in relation to the issues covered by TAPA, through a 
Legislative Consent Motion. Pursuant to TAPA, point of sale displays were then 
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regulated in Scotland through the Tobacco Advertising and Promotion (Point of 
Sale) (Scotland) Regulations 2004 (POS Regulations).

8.3 The Committee is invited to note that none of the measures discussed in the 
paragraphs above have treated the display of tobacco products themselves as 
advertising. Tobacco products can be displayed at point of sale, in combination 
with one A5 size advertisement (the content of which is limited to “any feature of 
the tobacco product and no other information” and the surface area of which 
must contain a mandatory health warning). 

8.4 Without any evidential or expert analysis, the Scottish Government incorrectly 
asserts that tobacco packaging is advertising: “display can be considered to be a 
form of advertising” (paragraph 2.6 of the Assessment); and that “cigarettes
continue to be advertised in the UK” (paragraph 15 of the Policy Memorandum). 

8.5 To equate tobacco product packaging with advertising is a leap of logic and a 
clear departure from the position under TAPA and the POS Regulations, both of 
which provide criminal sanctions. TAPA clearly distinguishes between advertising 
and product packaging display, permitting the latter and essentially prohibiting 
the former. Tobacco packaging and the display of tobacco packaging are not 
themselves ‘advertising’. Furthermore, this conclusion is consistent with 
marketing theory. Dr Warren Keegan, an expert commissioned by JTI to conduct 
a review of the consumer survey evidence relevant to the UK Department of 
Health Consultation on the Future of Tobacco Control (the FTC Document), 
addresses this point at page 4 of his report dated 2 September 2008 (Dr
Keegan’s report).14

8.6 To justify its assertion that “cigarettes continue to be advertised in the UK”, 
the Scottish Government simply refers to a 2006 report prepared by LACORS, 
entitled “Tobacco advertising and promotion: What the manufacturers did next”
(the LACORS Report). The LACORS Report did not consider that the display of 
tobacco packaging itself either constituted advertising or in any way contravened 
the spirit of TAPA. It concluded (on page 3) that “levels of compliance have been 
found to be high”. The LACORS Report considered a number of practices which 
it considered are legal, but asked whether they might have the effect of 
promoting tobacco products. It should be noted that certain of the photographs 
used in the LACORS Report, in fact, predated the POS Regulations.15 The 
Assessment does not, however, cite any evidence regarding the practices that 
the Scottish Government believes are contrary to the POS Regulations or which 
have changed since the introduction of the POS Regulations in such a way as to 
warrant further regulatory intervention. 

8.7 The TAPA and POS Regulations regime was justified on the basis that it 
provides fair and proportionate regulation in the face of competing rights and 
objectives:
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(a)  for example, rejecting a suggestion that TAPA provide for a complete ban 
on tobacco advertising and display, Lord Clement-Jones, the responsible 
Minister in the House of Lords, stated: “…I do not believe that in the 
current circumstances [a total display ban] would be proportionate. This 
Bill is not a witch hunt of smokers, the thin end of the wedge or draconian. 
The end certainly justifies the means. This Bill is an important step 
towards a key public health goal: the reduction of tobacco consumption 
and the death and disease which result from it”;16 and 

(b)  the Scottish Government in the “Full Final Regulatory Impact 
Assessment”17 for the POS Regulations, at paragraph 66, summarised the 
POS Regulations as “…strik[ing] the right balance between measures 
needed to achieve our aim of protecting children from the influence of 
tobacco advertising, the legitimate interests of the tobacco industry and 
retailers, and the right of consumers to be aware of the products available 
and their prices”.

8.8 These political sentiments were effectively adopted by Mr Justice McCombe 
when he held the Tobacco Advertising and Promotion (Point of Sale) Regulations 
2004, which are essentially the same as the POS Regulations, to be 
proportionate to the objective of promoting health, on the basis that: “The
traditional shop gantry and display will remain and the customer will be able to 
see what is available.”18 He went on to say that: “the combination of display, 
price list, generic advertising and the limited A5 advertisement proposed could 
have a significant effect of demonstrating, at POS, the products available, their 
prices, the pack sizes available and their characteristics (such as tipped or un 
tipped, menthol content, size and the like)”(emphasis added).19

8.9 In the face of these political and judicial comments regarding the 
proportionality and fairness of the TAPA / POS Regulations regulatory regime, 
based on the continued display of tobacco products, there is a very heavy burden 
on the Scottish Government to justify such a fundamental departure as the 
proposal to prohibit display. As indicated above, the Scottish Government makes 
no attempt either in the Assessment or the Policy Memorandum to identify what 
display practices since 2004 would justify further restrictions under the existing 
regime, let alone justify a display ban. 

9. A DISPLAY BAN WILL NOT ACHIEVE THE STATED POLICY OBJECTIVE 
OF REDUCING SMOKING AMONGST CHILDREN AND YOUNG PEOPLE 

9.1 As set out above, JTI understands that the only legitimate public policy 
objective with regard to section one of the Bill is “the reduction of smoking among
children and young people”. In order to progress with the proposed display ban, 
the Scottish Government must point to “clear evidence” that such a measure is 
likely to result in changes in behaviour which, in turn, are likely to benefit public 
health.20
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9.2 The Scottish Government, in its Assessment, concludes that there is “strong 
evidence to suggest” that a display ban will “protect children from tobacco 
promotion and reduce the recruitment to smoking” (paragraph 19.3). However, in 
the Assessment and the Policy Memorandum, the Scottish Government has:

(a) cited no clear or credible evidence, and JTI is not aware of the 
existence of any relevant evidence, demonstrating that a display ban will 
reduce smoking uptake in young people. Rather, the Scottish Government 
has sought improperly to rely upon: (i) irrelevant evidence which relates to 
advertising; and (ii) methodologically flawed studies which do not even 
support the Scottish Government’s own conclusions; 

(b) provided no statistical evidence that a display ban would, in fact, affect 
rates of consumption or prevalence of smoking amongst young people by 
reference to the experience in jurisdictions that have introduced a display 
ban. In fact, expert analysis of that data indicates that there is no 
discernable impact in reducing the already existing decline in smoking in 
those jurisdictions; and 

(c) failed to consider the relative impact of predictors of youth smoking,
such as family and social influences. 

9.3 JTI considers that, in fact, there is no cogent evidence on which to justify a 
ban or further restrictions on tobacco product display. It is inappropriate and 
contrary to Better Regulation principles to base regulation on manifestly flawed 
evidence. 

No credible consumer survey evidence 

9.4 According to the Scottish Government, one “intended outcome” of the 
proposed display ban is “to reduce the number of 18 year olds who take up 
smoking due to awareness of tobacco products from display” (paragraph 8.12 of 
the Assessment). However, the Committee should note that no credible 
consumer evidence is provided in either the Assessment or the Policy 
Memorandum demonstrating that a display ban will reduce youth smoking 
uptake.

9.5 A detailed and thorough consideration of consumer survey studies on the 
likely impact of a ban on the display of tobacco products in terms of smoking 
initiation by children and young people initiation was conducted by Dr Keegan in 
the context of the FTC Document. This review covered a wide range of available 
studies, whether cited in the FTC Document or identified elsewhere, relating to 
display at point of sale. Dr Keegan’s findings are set out at pages 28 to 44 of his 
report. He concludes that there “is no reliable evidence to suggest that a ban on 
retail display of cigarettes will lead to a reduction in youth smoking uptake”.
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9.6 Dr Keegan considers that the studies reviewed, that purport to justify a 
display ban, are “marred by methodological limitations and unsubstantiated and 
tangential findings”. He continues: “These limitations are frequently of such 
severity as to not simply affect the weight of a given study as related to others, 
but disqualify the study’s findings as altogether unreliable” (see page 42 of Dr 
Keegan’s report). To summarise, the evidence is flawed for a variety or 
combination of the following reasons: 

(a) biased survey question design: the use of leading, confusing, 
unbalanced or misguided questions; 

(b) invalidation by age or environment: beliefs and behaviours measured in 
a previous or markedly different regulatory environment, in particular 
where extensive tobacco advertising was permitted: “have limited 
relevance to today’s reality and cannot be viewed as predictive”. There is 
no basis for drawing parallels between the regulatory environments of the 
locations studied with the environment currently existing in Scotland or 
any other part of the UK; 

(c) measurement of impressions or perceptions of the respondent, or 
even their perceptions of others, and not actual behaviour: “observing
what people do is a better predictor of behaviour than recording how 
people respond to questions about what they think they will do, or what 
they think others will do, or what they report they have done”;21

(d) lack of statistical significance of findings due to the small sample 
sizes and the informal nature of focus study groups: for example, 
relying on data collected from just 20 former and current smokers in New 
Zealand regarding the effects of retail display of cigarettes on smoking 
behaviours;22

(e) insufficient account of the reliability issues of data collection from 
minors, in some cases as young as 11: for example, asking a question 
for which the respondent child has no factual basis on which to formulate 
an informed response: “Do you think other kids your age will try smoking if 
they see cigarette displays in convenience stores, variety stores or corner 
stores?”;23

(f) interviewing smokers and ex-smokers in an after-the-fact interview 
and asking them to think about prior shopping experiences over the 
course of their lives, rather than interviewing respondents as they left the 
retail environment: none of the studies adopted the latter methodology; 
and
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(g) conclusions that are not supported by the research and/or relying on 
results that are not statistically significant to bolster the study 
results.

9.7 The Scottish Government refers, in both the Policy Memorandum and the 
Assessment, to a number of studies it claims constitute “evidence” that young 
people are influenced by displays of tobacco in shops. “Towards a Future 
Without Tobacco”

9.8 The Scottish Government claims that this report published in 2006 (the 
SPWG report) points to a “positive, consistent and specific” relationship between 
advertising and youth smoking uptake. It is clear, however, that the consumer 
survey evidence relied upon in the SPWG report relates to ‘advertising’ (or off-
pack ‘promotional activities’) and not to ‘display’ of tobacco products. Putting to 
one side the actual reliability of the evidence in this regard, ‘advertising’ research 
findings are irrelevant in any consideration of the effects of tobacco displays, as 
Dr Keegan explains at page 28 of his report: 

“Many studies test the effects of retail display in conjunction with the 
effects of in-store advertising and/or use the terms interchangeably, or use 
inconclusive results regarding the effect of retail display on smoking 
behaviours in conjunction with positive in-store marketing results to 
advocate for increased restrictions on both. In studies where authors 
group retail display with instore marketing, it is often impossible to 
determine any particular effect that is associated with the retail display 
alone.”

MacFadyen et al. 

9.9 The only study referred to in the SPWG report that makes any reference to 
display at point of sale is by MacFadyen et al.24 However, this is referred to by Dr 
Keegan, along with another study by Weiss et al. (paragraph 2.34 of the 
Assessment), as an example of a study that tests “the effects of retail display in 
conjunction with the effects of in-store advertising and/or the use of the terms 
interchangeably”. According to Dr Keegan, in such studies: “where the authors 
group retail display with in-store marketing, it is often impossible to determine 
any particular effect that is associated with the retail display alone” (see page 27 
of Dr Keegan’s report). Contrary to the Scottish Government’s assertion, the 
SPWG report, therefore, provides no reliable evidence that the display of tobacco 
products at point of sale can have any effect on youth smoking. 

Henriksen et al. 
9.10 A further study extensively relied on by the Scottish Government, by 
Henriksen et al., relates to retail tobacco marketing.25 The Scottish Government 
states (at paragraph 8.5 of the Assessment) that this study “found that exposure 
to tobacco marketing resulted in a 50% increase in the odds of ever smoking”.
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However, the Committee is invited to note that the Scottish Government admits 
at paragraphs 8.6 and 8.8 of the Assessment that there are many reasons why it 
may “not [be] entirely fair” to rely on this study to support a display ban including 
the fact that “the tobacco advertising that the Californian children were exposed 
to appears to be less restricted than the current UK situation” (emphasis added). 

9.11 This is a significant understatement. The study, to use the terms of the 
authors, “examined whether adolescent smoking is associated with exposure to 
stores that contain widespread tobacco marketing” (emphasis added). In 2003 
(as remains the case), Californian legislation permitted general and retail 
advertising, including advertising in retail establishments, periodicals and in the 
form of sporting event sponsorship. As mentioned above and as explained by Dr 
Keegan, product display is not the same as advertising. 

9.12 In his review of the Henriksen study, Dr Keegan notes that the “first 
methodological limitation of this study is that it has no direct relevance to retail 
display”. On examination of the survey methodology, Dr Keegan concludes that 
the study’s purported findings amount to “a predetermined result stemming from 
a biased survey procedure. This is a fatal flaw and renders this study unreliable 
and invalid” (see page 29 of Dr Keegan’s report). 

Wakefield (2006) 

9.13 Ultimately, therefore, the only study cited in either the Assessment or the 
Policy Memorandum purporting to address the impact of point of sale display on 
children and young people is Wakefield (2006).26 The Wakefield (2006) study is 
not however reliable evidence from which the Committee should draw any 
conclusions: 

(a)  the study is characterized by many of the methodological limitations 
identified above, including the fact that it measures the perceptions and 
impressions of young respondents with biased questions. An example of a 
potentially biasing factor is identified in Dr Keegan’s report at page 34: 
“Prior to the execution of the questionnaire, the authors engaged in a 
branding discussion with the respondents…such a conversation sends the 
respondent into the interview situation thinking about branding in an 
immediate, vivid manner that is not consistent with a normal state of 
awareness”.

(b)  even though the study is unreliable, the authors acknowledged that 
displays did not affect future intentions to smoke: 

“Exposure to point-of-sale advertising, but not displays, tended to 
weaken student’s resolve not to smoke in the following year. Findings also 
indicate that exposure to advertising, as opposed to a pack display on 
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its own, influenced whether students would accept a cigarette from one of 
their friends if they offered” (emphasis added). 

Wakefield (2008) 

9.14 The Scottish Government relies on a further study, by Wakefield (2008), to 
enable it to assert at paragraph 17 of the Policy Memorandum that “visible 
displays of tobacco within shops have been shown to act as cues to smoke, 
including among those not intending to buy cigarettes and those trying to avoid 
smoking”. However, the Wakefield (2008) study is fundamentally flawed, as 
shown by Dr Keegan’s review. 

9.15 First, the study is purely attitudinal, asking people to self-report on 
behaviour including their potential reaction to point of sale display. Self-report 
data is of limited reliability. Second, Dr Keegan uses this study as an example of 
biased survey questions. Dr Keegan concludes that the “questioning used in this 
study is leading, suggestive, and conditions the respondents to provide answers 
that support the conclusions the authors wish to reach.” By way of example, Dr 
Keegan refers to the opening question put to the respondents: “When you are in 
a supermarket, milk bar/convenience store or petrol station, how often do you 
notice the cigarette pack display near the cash register?” As noted by Dr Keegan: 
“This question, as phrased, assumes that a cigarette display exists at the wide 
array of store types presented, and tells the respondent that they have noticed 
this display…This presentation makes it very difficult to answer this question in 
the negative, i.e. that the respondent does not notice the display that he/she is 
being told exists…Thus, it is unknown whether the respondent’s answer is based 
on an accurate recollection of their experience or is influenced by the information 
presented in the question” (see page 38 of Dr Keegan’s report). 

9.16 The ‘findings’ of the Wakefield (2008) survey also stand in marked contrast 
to a 2005 survey commissioned by Health Canada,27 which found that 80% of 
former smokers believed that “walls of cigarettes” had no impact on their 
purchasing behaviour, 16% said it confirmed their decision to quit, and only 3% 
said it made them start smoking again. Given that former smokers reported that 
‘cigarette walls’ confirmed their decision to quit five times more often than they 
made them start again, to the extent that any reliable conclusions can be drawn, 
this suggests that product displays can positively affect quitting motivation. It 
appears that not only is there an absence of empirical evidence about the likely 
actual effect, as opposed to perceived influence, of a display ban on those 
intending to stop smoking, there is also conflicting attitudinal ‘evidence’. 

9.17 In addition, a recent survey28 asked a group of adults who had quit smoking 
or “tried quitting in the last two years” to consider which situations caused them 
to be the most and the second most tempted to smoke again. Again, this 
research suffers from being attitudinal and asking individuals to self-report on 
their behaviours. Being in a shop where tobacco was sold was the most tempting 
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for only 1% of those who tried quitting, and was chosen by only 3% overall. It 
was, by far, the least chosen option.29 Besides, it does not follow that the 3% of 
respondents who reported being tempted to purchase cigarettes while being in a 
shop ultimately did purchase cigarettes on these occasions; in fact, the feeling of 
being tempted may have acted to reinforce their decision to quit, as was reported 
in the Health Canada research above. 

9.18 In light of the above, JTI requests that the Committee note the absence of 
any credible consumer survey evidence that the display ban proposed in section 
one of the Bill will achieve the legitimate public policy objectives put forward by 
the Scottish Government. 

Statistical evidence of the effect of a display ban 

9.19 The Scottish Government (at paragraphs 2.11 and 7.1 of the Assessment) 
refers to several jurisdictions which it claims have introduced, or are planning to 
introduce, an “outright ban” on the display of tobacco products, including Iceland, 
Thailand, a “number of territories” in Canada and Australia, the Republic of 
Ireland and New Zealand. 

9.20 While tobacco products have been removed from display in most of these 
jurisdictions (albeit subject to certain statutory exemptions), it is important for the 
Committee to note that the New Zealand government has firmly rejected a 
proposal to ban the display of tobacco products, affirming that “there is no 
international evidence that it actually works”.30 This position was adopted in 
February 2009, having regard to available data on the display bans in other 
jurisdictions.

9.21 In fact, neither the Assessment nor the Policy Memorandum seek to 
evaluate the potential effectiveness of a display ban on youth smoking by 
reference to markets where the display of tobacco products has been banned. In 
particular, no comparative analysis is conducted to establish whether a repeated 
international trend can be seen in prevalence rates around the time of the 
introduction of display bans. Dr Andrew Lilico, the expert commissioned by JTI to 
conduct an economic analysis of the impacts of point of sale restrictions in the 
UK proposed in the FTC Document, has set out in his expert analysis, the 
percentage of people in various age ranges in Iceland, Thailand, Manitoba and 
Saskatchewan that are daily smokers, for the periods for which data is available, 
see Section 6 of his report dated 2 September 2008 (Dr Lilico’s report).31

Those jurisdictions have had no display of tobacco product for a period that 
allows the same evaluation of data and trends pre and post the removal of 
tobacco products from display. Where possible, Dr Lilico ran established 
statistical tests to assess whether there is statistical impact on prevalence trends. 

9.22 Dr Lilico concludes that: first, “smoking prevalence is statistically unaffected, 
so far” by display bans in Manitoba and Saskatchewan (see paragraph 6.14 of Dr 
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Lilico’s report), and, secondly, display bans have not yet had any impact upon 
established trends in prevalence and consumption (see paragraph 6.20 of Dr 
Lilico’s report). This is true for all countries and jurisdictions considered and for 
any age group, including the younger age group. The Committee should be 
aware that there is, in fact, no evidence, on the basis of international examples 
and on the data available, that a display ban would accelerate the already 
existing decline in youth smoking in Scotland (see paragraph 11 of the Policy 
Memorandum in this regard). 

9.23 It is clear from the graphs set out below, which show smoking prevalence 
rates amongst the general population and amongst 15-19 year olds in Iceland 
and in the Canadian Provinces of Saskatchewan and Manitoba, that display bans 
have not impacted upon existing trends. The term Relevant Date in the graphs 
refers to the date on which the display ban was implemented: 

Percentage of people who are daily smokers in Iceland 
Source: Statistics Iceland (www.statice.is)
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Percentage of people who are current smokers in Manitoba, Canada 
Source: Canadian Tobacco Use Monitoring Survey (www.hc-sc.gc.ca)

Percentage of people who are current smokers in Saskatchewan, Canada 
Source: Canadian Tobacco Use Monitoring Survey (www.hc-sc.gc.ca)
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9.24 These findings are not surprising. Health Canada, the Norwegian 
Department of Health and Care Services and the New Zealand government have 
questioned the likely efficacy of measures to restrict display: 

(a)  in its 2006 Consultation Document, “A Proposal to Regulate the Display 
and Promotion of Tobacco and Tobacco Related Products at Retail”,
Health Canada acknowledged that: “[i]t is possible that the restrictions on 
tobacco displays at retail will have an impact on this trend [fall in tobacco
consumption], but this remains very speculative at this time”;32

(b)  a similar conclusion was reached by the Norwegian Department of Health 
and Care Services during a 2007 public hearing considering a proposed 
ban: “[t]he Ministry would note that there is currently no scientifically 
published study showing what specific effect a prohibition on display of 
tobacco products at retail establishments might have on the proportion of 
smokers”;33 and 

(c)  as mentioned above, the Prime Minister of New Zealand rejected, in 
February 2009, a proposed ban on the display of tobacco products, 
concluding that there is “no international evidence” that a display ban 
would work.34

9.25 JTI therefore believes that a ban on the display of tobacco products will 
have no discernible impact in reducing the numbers of young people who start 
smoking. There is insufficient evidence to justify the introduction of the display 
ban in section one of the Bill on this basis. The Committee is invited to review 
this evidence, which JTI believes has not yet been examined properly in the 
legislative process (in breach of the Better Regulation principles discussed 
above).

10. A DISPLAY BAN WILL IMPEDE AND RESTRICT LAWFUL ACTIVITY, 
AND FACILITATE ILLEGAL ACTIVITY 

10.1 Not only would the proposed display ban outlined in section one of the Bill 
not achieve the public policy objective of reducing smoking amongst children and 
young people, it would, in all likelihood, lead to a series of negative and 
undesirable consequences, including: 

(a)  serious and unnecessary damage to the legitimate economic interests of 
JTI, its connected industries and the market dynamic of the tobacco 
sector;

(b)  the promotion of counterfeit and contraband tobacco products; 

(c)  significant and unnecessary impairment of JTI’s fundamental rights as a 
commercial entity; and 
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(d)  the effect on small business retailers. 

The importance of display at the point of sale 

10.2 The ability of JTI to display its products in retail outlets is one of the last 
remaining, and therefore critical, means by which JTI maintains connection with 
existing adult smokers. Through product display, existing adult smokers in 
Scotland can identify that JTI’s products exist, that products are available, that 
they have choices and that different brands have different characteristics. As 
noted above, these fundamental requirements have been acknowledged, and 
relied upon, by the UK and Scottish Governments and the English and Welsh 
Courts.

10.3 A display ban would deny existing adult smokers their right to be aware of, 
and to have the information required to make informed choices between, the 
wide range of tobacco products available in Scotland. 

Opportunity to capture significant market share 

10.4 In the Assessment, the Scottish Government cites two surveys, by BMRB 
Omnibus and Cummings et. al., which purport to address the issue that 86% of 
smokers “always buy the same brand of tobacco” (paragraph 2.9) and that “90
per cent of smokers know what brand of cigarettes they are going to purchase 
before going into a shop and less than 10 per cent change the brand they smoke 
annually” (paragraph 7.17). 

10.5 The Scottish Government draws no express inference from either of the 
surveys. The implication, however, is that product display has no meaningful 
competitive function. 

10.6 This betrays a complete absence of understanding of the competitive nature 
of the UK tobacco market35 and consumer information needs. A display ban 
would have a profound negative effect on the competitiveness of the Scottish 
tobacco market and on consumer information. 

10.7 First, the Scottish Government fails, either in the Assessment or the Policy 
Memorandum, to examine how consumers could become aware of new products 
– particularly new brands – in a display ban environment and taking into account 
the existing extensive communication restrictions. JTI believes that a display ban 
would make new market entry extremely difficult, if not almost impossible. 

10.8 Secondly, the BMRB Omnibus survey cited by the Scottish Government 
claims that 6.4% of smokers interviewed in England “responded that they chose 
their brand based on the shop display.”36 Even if this figure were assumed to be 
correct and to apply equally to Scotland, ‘brand switching’ of 6.4% of the total 
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purchases of tobacco products in Scotland equates to 352 million cigarettes.37

The ability of a manufacturer to capture even 0.1% of its competitors’ market is 
critical, making ‘brand switching’, where an existing adult smoker changes his or 
her tobacco product of choice, either temporarily or permanently, fundamental to 
commercial success. As Dr Lilico demonstrates, competition in many markets 
depends on switching by a marginal number of consumers, and the result of 
switching by only a minority benefits all consumers (see paragraphs 3.7 to 3.15 
of Dr Lilico’s report). Point of sale display is therefore critical in facilitating ‘brand 
switching’ amongst existing adult smokers. 

10.9 Thirdly, JTI does not accept the model of purchasing behaviour which 
appears to have been accepted by the Scottish Government. It is incorrect to 
assume that smokers invariably have only one particular brand of cigarette which 
they always smoke.38 Many smokers have a favourite second (or even third) 
brand, which they may smoke occasionally or buy when their preferred brand is 
unavailable. This is a phenomenon that occurs particularly when retailers are out 
of stock. Even when smokers display strong loyalty regarding their preferred 
primary brand, they may be significantly less loyal to their second brand. Point of 
sale display is therefore a useful tool by which companies can encourage that 
second brand preference. 

10.10 Fourthly, putting to one side the question of the general reliability of 
Cummings et al., which is referenced at paragraph 7.17 of the Assessment, it is 
unhelpful to consider switching only by reference to a single year. This study 
purports to show that 9.6% of smokers change their brand annually. 9.6% of 
Scottish smokers amounts to over 100,000 people,39 but, more significantly, over 
80% of smokers have switched brands at least once during their lives.40 The 
economic importance of ‘brand switching’, which has a cumulative effect, is, 
therefore, self evident. The Cummings et. al. study is (even if reliable) therefore 
only one part of the relevant evidence on ‘brand switching’ which the Committee 
may wish to address. 

10.11 It is therefore clear that point of sale displays are a platform for genuine 
competition between tobacco companies. It is entirely understandable and 
entirely legitimate that JTI should wish to facilitate consumers’ navigation 
between different products so that they can easily select an alternative product at 
point of sale, when they are ready to ‘brand switch’. 

Market impacts 

10.12 The Scottish Government asserts at paragraph 11.1 of its Assessment that 
“no significant competition issues have been identified with any of the options”. 
This is simply not the case. A display ban can be expected to distort competition 
and impede operation of the free market in a number of important ways, as 
summarised briefly below.
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10.13 First, denying existing adult smokers access to important visual cues and 
information at the point of sale, including reminders as to brand, price, availability 
and product characteristics, will result in a reduction of ‘brand switching’ 
activities. Reduction in awareness of certain brands as a result of a display ban is 
likely to lead to brand consolidation and tends towards crystallization of the 
market, translating into stronger brand loyalty for already successful and 
established brands. Consumers are unlikely to switch brands where they do not 
know what alternatives are available or the attributes of such alternatives. 

10.14 Secondly, the inability of consumers to access visual cues and information 
at point of sale will stifle product and packaging innovation. The evidence 
demonstrates that the tobacco sector is innovative. Without product display, 
innovative manufacturers will be denied any opportunity to communicate 
improvements or changes to existing brands, the existence of new products and 
to use their product innovations to compete for market share. This will further 
crystallize the market, prevent new companies and new brands entering the 
market and reduce consumer choice. One unfortunate effect of a display ban 
would be to prevent manufacturers from conveying information about the 
availability and attributes of products with features likely to be of interest to 
existing adult smokers including, for example, products using fair-trade or organic 
tobacco, as they are developed. 

10.15 Expert analysis of the evidence on innovation from other markets in which 
display bans have been introduced confirms this assessment. Dr Lilico concludes 
that display bans materially impair new innovation (see, for example, point 8 of 
the Summary of the Report’s Findings). Further, the negative competition effects 
arise more quickly than theory would predict, and are much more marked, 
creating something akin to effective crystallization for practical purposes. 

10.16 Thirdly, the evidence demonstrates that competition will be reduced, 
between companies and between brands, in a post display ban environment. Dr 
Lilico has carried out a series of empirical investigations to assess the possible 
impact of display bans in various markets, including Iceland and Thailand. Using 
statistical bases (Herfindahl-Hirschman analysis and Chow test thereon), Dr 
Lilico concludes that the introduction of display restrictions marked a break in the 
competitive process and that the effect of regulation has been that of “freezing”
significantly the competitive forces in the market (see paragraph 5.35 of Dr 
Lilico’s report). 

10.17 Fourthly, it is expected that a display ban, precluding any opportunity for 
manufacturers to communicate the properties of their brands to consumers, 
would leave manufacturers to compete in Scotland primarily on the basis of price. 
By forcing tobacco manufacturers to compete solely on the basis of product 
price, the result is a downward pressure on product prices and towards an 
eventual commoditisation of tobacco products. This would run counter to the 
Scottish Government’s aim of reducing youth initiation and consumption, if it is 
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accepted that lower prices mean increased availability and access for youth to 
tobacco products. 

10.18 Lastly, as Dr Lilico notes at Section 7 of his report considering the display 
ban proposed by the UK Department of Health, such a prohibition would have 
indirect negative effects on employment and tax revenues, on account of the 
increased opportunities for criminals involved in contraband/counterfeit activities. 

10.19 JTI invites the Committee to consider the expert evidence that the 
measure contained in section one of the Bill would cause serious and 
unnecessary harm to competition. 

The impact of a display ban on illicit trade 

10.20 The Scottish Government itself accepts that: “any further restrictions on the 
sale of tobacco could drive more smokers to attempt to purchase illicitly traded 
tobacco products” (see paragraph 5.1 of the Assessment). The Committee is 
invited to note that, on the basis of JTI’s estimates, 14% of cigarettes sold in 
Scotland during the period 2007-2008 were non-UK duty paid. The fight against 
the illicit trade in tobacco products is a critical business priority for JTI.41

Accordingly, JTI is extremely concerned that section one of the Bill may serve to 
encourage the trade in illicit cigarettes and thereby, perversely, frustrate the 
pursuit of the Scottish Government’s objective of reducing smoking among 
children and young people.

10.21 This is a concern shared by others. A recent survey suggests that 77.5% 
of retailers questioned in the UK think that a display ban would further increase 
the trade in illegal tobacco,42 and one commentator has stated:

“…if I were a smuggler, counterfeiter or thief, what would I most want to 
happen? First, I’d want a tax regime that every year made illegally sourced
products increasingly cheap. Second, I’d want a lot of my main 
competitors – local retailers – to exit the market either because their store 
is no longer viable or because they couldn’t be bothered with all the hassle 
of selling tobacco. On top of this I’d want those still in the game to be 
unable to display branding or prices, or any marks of legitimacy, to 
minimise the distinction between legal and illegal stock”.43

10.22 The Committee is invited to note that section one of the Bill risks impacting 
on illicit trade in three specific ways: 

(a)  it may blur the public’s perception of the difference between legal and illicit 
tobacco products given the existing trend for illicit products to be sold 
‘under the counter’ by certain retailers.44 The resistance of Scottish 
consumers to purchasing illegal tobacco products is likely to be 
diminished; 

224



(b)  illicit tobacco products are not only sold by street vendors and at markets 
but are also sold by a small minority of unscrupulous retailers, who could 
more easily blend illicit tobacco products into the supply chain. This is not 
the case, currently, where products are displayed in a gantry and 
consumers will likely find suspicious a retailer who ignores the products on 
the gantry and instead reaches under the counter to sell illicit products; 
and

(c)  storage of tobacco products ‘under the counter’ is also likely to pose 
further challenges to the enforcement activities undertaken in Scotland 
against such traders. For example, where products are to be stored out of 
sight, it will not always be evident to officers conducting their enforcement 
activities – or indeed JTI’s own sales force representatives – whether 
certain retailers are using two ‘under the counter’ compartments (one of 
legal products and a hidden, second one containing illicit products) and 
therefore it will be more difficult to determine whether illicit products are 
being supplied to adult smokers. Further, an inspector will not be able to 
scan visually a gantry on entry into a Scottish retail outlet, in order to 
identify any illicit product. 

10.23 To the extent that a display ban facilitates the trade in counterfeit and/or 
contraband tobacco, it could also have the additional negative consequence set 
out below. Profiting serious criminal organisations inside and outside Scotland

10.24 It has long been recognised that the illicit trade in tobacco products profits 
serious criminal organisations. This has been emphasised by the UK 
Government45 and by the Scottish Drug Enforcement Agency, as stated in the 
latter’s 2006-7 Corporate Development Plan:

“For a sizeable number of serious and organised crime groups, tobacco
smuggling is a further activity, utilising the same distribution and 
importation networks as those used for drugs. Scottish criminals are 
involved in importing counterfeit tobacco and alcohol products, which also 
represent a major loss of revenue”.46

Worsening social inequalities

10.25 Counterfeit tobacco products are generally distributed through unregulated 
criminal networks that are more accessible to youth and “disadvantaged groups”
than regulated channels. The SPWG report notes: “Smuggled tobacco is most 
likely to be sold in deprived areas and increasingly children are being targeted”.47

10.26 Any increase in illicit trade as a result of the introduction of the display ban 
in section one of the Bill would therefore undermine the Scottish Government’s 
“strategic objective” of reducing health inequalities (see paragraph 2.24 of the 
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Assessment). Undermining the illicit trade objectives of the World Health 
Organisation Framework Convention on Tobacco Control (FCTC) and UK 
tobacco pricing policy

10.27 The Committee is invited to note that any increase in the illicit trade in 
tobacco products resulting from the implementation of section one of the Bill 
would undermine the objectives of the FCTC Protocol on Illicit Trade,48 to which 
the UK is a signatory. 

10.28 Any increase in illicit trade would also undermine the Scottish 
Government’s policy of “keep[ing] the pressure on the UK Government to ensure 
duty on tobacco products is sufficiently high to keep prices in line with the cost of 
living”.49 As the SPWG report notes: “The availability of much cheaper smuggled 
tobacco products both cigarettes and loose tobacco, sold from vans, at open-air 
markets and by other means across the UK, undermines the impact of the pricing 
and sale controls that are currently in place”.50

Causing significant losses to legitimate business 

10.29 The illicit trade in tobacco products damages legitimate businesses, which 
are undercut by those evading tax. Such losses need to be considered by 
reference to the likely diminished contribution to the Scottish economy, and the 
UK economy as a whole, that could be caused by the implementation of a display 
ban in Scotland which increases the trade of illicit tobacco products. This concern 
is heightened by current economic difficulties. 

10.30 JTI loses significant sums from counterfeit and contraband each year in 
the UK alone. While precise data on the total volume of illicit tobacco products is 
elusive, the SPWG report refers to UK Government estimates that: “by 2003-4, 
54% of cigarettes seized in the UK were counterfeit, a 2.6 fold increase in only 
two years”.

10.31 Regulatory measures which have the unintended consequences of 
increasing the availability of lower priced, illicit tobacco products will also shift 
employment opportunities away from the legitimate industry’s skilled workforce, 
including those within JTI’s UK factories, to those working for the criminal 
organisations responsible for illicit trade. Currently, JTI operates UK 
manufacturing sites in Cardiff and Lisnafillan, and employs a large number of 
individuals in non-manufacturing roles in the UK and more than 22,000 people 
around the world. The TMA has estimated that, in 2007, 4,927 Full-Time 
Equivalent51 Employees were directly employed by the UK tobacco companies.52

The tobacco sector also supports employment and income in ancillary support 
industries such as tobacco leaf growing and curing, printing and wholesale and 
retail trade. By way of example, a 2004 study estimated a further 80,000 jobs 
among suppliers, wholesalers, distributors and retailers were dependent on the 
UK tobacco industry.53
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10.32 In addition to the significant loss caused to tobacco manufacturers, 
retailers continue to be seriously impacted by the illegal trade in counterfeit and 
contraband cigarettes and tobacco being carried out by criminals operating in the 
UK. The Independent Retail News Annual Survey on Smuggling carried out in 
2007, revealed contraband and counterfeit cigarettes cost retailers almost £1 
billion over a 12-month period, the equivalent of £416 a week or £21,632 for the 
average UK retailer.54

Posing further risks to consumers55

10.33 Those manufacturing counterfeit product may fail to conduct the necessary 
scientific assessment of their product, product ingredients, smoke constituent 
yields and manufacturing processes. This results in a lack of transparency to 
consumers about the product and removes from regulators the ability to 
determine issues of product safety and from consumers the ability to rely on the 
existence of regulatory oversight. It also puts the legitimate manufacturer at a 
clear competitive disadvantage in terms of the regulatory compliance and product 
stewardship costs associated with meeting all applicable regulation and industry 
best practice. 

10.34 The SPWG report reflects this concern: 

“Counterfeit cigarettes are not manufactured by the company they purport 
to be and their content is not standardised. Recent tests have shown that 
some samples have higher levels of lead, arsenic and other harmful 
chemicals than legitimately manufactured cigarettes”.56

Depriving governments of revenues57

10.35 The European Commission has stated that counterfeit products “almost
always escape taxation because goods are either smuggled into Europe or come 
in with forged or invalid documents”.58 Industry figures estimate the revenue loss 
to the UK Government in 2007 from the illicit trade in tobacco products as being 
in excess of £4 billion.59 Any increase in counterfeit and/or contraband tobacco 
products flowing from a display ban would further erode legitimate government 
revenue from tobacco taxes.

Impairment of fundamental rights 

10.36 Section one of the Bill engages a number of JTI’s fundamental rights, 
which are protected under various legal instruments. These rights include the 
freedom of expression (to impart and receive information), the right to trade, the 
right to property and intellectual property rights: 
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(a)  Prohibiting display at the point of sale denies JTI its right to trade and to 
communicate with existing adult smokers about the attributes of its 
products and, as a corollary, denies those individuals of their right to 
receive information. Prohibiting commercial expression at point of sale 
impairs the very essence of commercial free speech and JTI’s rights to 
engage in commerce (including the free movement of goods under the EU 
law).

(b)  A prohibition on the display of tobacco products would impair the functions 
of JTI’s trade marks and JTI’s ability to enforce and protect its trade 
marks.

10.37 JTI recognises that these freedoms are not absolute rights and that their 
restriction can, in certain circumstances, be justified. Tobacco products carry 
health risks and the protection of public health is a valid objective, for which it 
may, in certain circumstances, be necessary to impose restrictions on 
fundamental rights. 

10.38 However, the burden lies with the Scottish Government to demonstrate 
that restrictions are necessary and proportionate to achieve, in the least 
restrictive manner, the identified legitimate public policy objectives set out at 
paragraph 3.10 above. For the reasons given above, JTI does not consider that 
this burden has been met, and infringements of these fundamental rights are not 
justified. Accordingly, JTI cannot accept the Scottish Government’s assertion, at 
paragraph 55 of the Policy Memorandum that the tobacco provisions in the Bill 
“are compatible with the European Convention on Human Rights”.

Effect on small business retailers 

10.39 Sales of tobacco products are an important revenue stream for a large 
number of retailers across a range of different retail businesses in Scotland, 
including small community-based retailers. JTI supports fully, and urges the 
Committee to give careful consideration to, the concerns raised to date by 
retailers. These reflect certain of the points made by the Association of 
Convenience Stores (ACS) in its 18 August 2008 response to the FTC Document 
in the UK:60

(a)  loss of business through diversion to larger retailers, including loss of 
secondary and ‘footfall’ purchases, which would disproportionately affect 
small retailers, with the potential for a significant number of them to go out 
of business; 

(b)  an increase in the sale of counterfeit tobacco products, including an 
increase in counterfeit products entering legitimate trade; 
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(c)  an increase in transaction times – the ACS estimates such times could 
double, leading to longer queues, which is the biggest reason for the loss 
of repeat customers according to ACS. The Committee should, in this 
regard, consider the fact that the Scottish Government itself 
acknowledges, at paragraph 7.2 of the Assessment, the: “potential costs 
of refitting premises with dispensing units and increased time taken for 
transactions”;

(d)  security implications, such as: 

(i)  the loss of the role of gantries in keeping products secure; and 

(ii)  the increased likelihood of theft if it takes longer to retrieve a 
tobacco product or to retrieve it from a location which does not 
allow the retailer to monitor customer activity – in the context of the 
UK display ban proposal, the ACS estimated such losses at £1.33 
million per year; and 

(e)  the cost of implementation, including shop refits, which the ACS 
estimated, in the context of the UK display ban proposal, would be as 
much as £252 million, and ongoing costs such as staff training and the 
need for additional staff to allow for more frequent refills and to monitor 
customer activity. 

10.40 Further, the Committee is invited to note that the Scottish Grocers’ 
Federation has warned that “a display ban will cost a typical convenience store 
between £5,000 and £10,000” to modify their store. 

10.41 These concerns have been borne out in practice in Canada. According to 
the Canadian Association of Convenience Stores (the CACS), following the 
introduction of display bans in certain provinces of Canada, 23 corner shops 
closed every week in Ontario and 12 in Quebec. The CACS president Dave 
Bryans has been reported as saying: “This new evidence shows the dire effect a 
ban on tobacco displays has had on corner shops in Canada. It is inevitable that 
the same move by the Scottish government to ban displays will have a similar 
detrimental effect on the livelihood of retailers across Scotland”.61

SECTION SIX OF THE BILL: PROHIBITION OF VENDING MACHINES FOR 
THE SALE OF TOBACCO PRODUCTS 

Access to cigarette vending machines should be strictly controlled to prevent 
sales to children and young people. JTI supports the requirement for 
mechanisms on all tobacco vending machines to restrict access by young 
people. However, JTI does not support the prohibition on vending machines 
as it: 

229



 is disproportionate and unnecessary; and 

 would prevent legitimate access by adult smokers and is not a targeted 
regulatory response. 

11. VENDING MACHINES 

Background to the Scottish vending machine sector 

11.1 The vending machine sector’s share of the total Scottish cigarette market 
has been in decline for several years and has declined at a significantly faster 
rate than the total Scottish market. In 2008, the Scottish vending machine market 
accounted for approximately 24.9 million cigarettes, representing 0.5% of the 
Scottish cigarette market and a decline of 66.8% since 2005.62

11.2 A typical vending machine in Scotland sells ten cigarette packs per week, of 
which JTI brands would account for three per week. Vending prices typically 
range from £6.00 to £6.50 per pack.63 Premium cigarette brands equate to 
37.9% of the Scottish vending machine sector. 

JTI’s position 

11.3 Access to cigarette vending machines should be strictly controlled to 
prevent sales to children and young people. JTI does not, however, support the 
prohibition of vending machines set out in section six of the Bill, which would 
prevent legitimate access by existing adult smokers. Indeed, a measure which 
would ban the sale of tobacco products from vending machines would go further 
than the FCTC, which encourages Parties to ensure that “tobacco vending 
machines under its jurisdiction are not accessible to minors and do not promote 
the sale of tobacco products”.64

11.4 The Policy Memorandum concludes that “the only guaranteed way of 
preventing underage sales is to ban sales from vending machines completely”.
This statement is unsubstantiated. In fact, the Scottish Government provides no 
evidence at all which would support this measure on the basis that it would 
provide, as its main benefit, “a reduction in smoking rates among young people”.
JTI invites the Committee to note the absence of any evidential foundation for 
this approach.

11.5 Further, the Assessment states that a ban on vending machines will give 
rise to a reduction in sales to existing adult smokers, resulting in a loss to the UK 
Exchequer. The Assessment nevertheless ignores any attendant loss of revenue 
to vending operators or tobacco manufacturers. 

11.6 JTI would support Option Two of the Assessment, which would involve the 
introduction of adult identification functions in tobacco vending machines. Whilst 
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JTI supports the NACMO Code of Practice on the siting of machines, it could be 
further enhanced by requiring vending machine operators to introduce adult 
identification functions in their machines. This would ensure that those under the 
age of 18 cannot access tobacco products from such machines in Scotland. 

11.7 JTI has experience of introducing such systems in other countries around 
the world, including Austria and Japan, and would be willing to share further 
information on the costs, timings and technicalities of the different types of adult 
identification functions available. 

11.8 The issues identified by the Scottish Government in the Assessment by 
reference to the relationship between vending machines and smoking uptake by 
children and young people do, however, reinforce the importance of effective 
measures to prevent access by them to tobacco products. JTI has also set out 
below the alternative regulatory solutions which JTI believes have the potential to 
be more effective and successful means of addressing this specific concern than 
prohibiting the use of vending machines. 

Illicit trade 

11.9 To the extent that prohibiting the use of vending machines facilitates the 
trade in counterfeit and/or contraband cigarettes, the measure will have the 
additional negative consequences set out at paragraphs to 10.20 to 10.35 above. 

CHAPTERS TWO AND THREE OF THE BILL: REGISTER OF TOBACCO 
RETAILERS AND ENFORCEMENT OF FIXED PENALTIES 

Retailers who knowingly sell tobacco products to children and young people 
should lose the right to sell them. JTI supports the introduction of banning orders. 
However, JTI cannot support the proposal to introduce a register of retailers
as:

 there is no evidence that it would have any positive impact on the 
objective of reducing under-age smoking; 

 it is disproportionate, imposing costs that outweigh any expected benefits; 

 it creates, unnecessarily, inconsistency between retailers in Scotland and 
the rest of the UK; 

 it would not be an effective additional barrier to illicit trade; and 

 it is contrary to Better Regulation principles. 

12. JTI SUPPORTS BANNING ORDERS, BUT NOT THE REGISTRATION 
SCHEME
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12.1 JTI supports the principle that retailers who knowingly sell tobacco products 
to children and young people should lose the right to sell those products, and 
believes that this is an appropriate and proportionate means of achieving the 
legitimate objective of reducing the ability of children and young people to obtain 
tobacco products. It has therefore supported the introduction of negative 
licensing schemes (equivalent to the banning orders introduced by section 12 of 
the Bill) in Scotland as well as a number of other jurisdictions, including England 
and Wales. The Committee is invited to note in this regard: 

(a)  the response of the TMA to the Scottish Executive consultation on the 
SPWG report,65 which supported the SPWG’s recommendation to 
introduce a negative licensing scheme;66

(b)  JTI’s response to the UK Department of Health’s Consultation on the 
Future of Tobacco Control,67 in which it noted its support for the negative 
licensing scheme to be brought into force in England and Wales and 
encouraged the introduction of similar provisions in Scotland and Northern 
Ireland.68 The negative licensing approach was enacted in England and 
Wales by section 143 of the Criminal Justice and Immigration Act 2008 
(although that section still awaits commencement); and 

(c)  JTI’s earlier response to the UK Department of Health’s consultation on 
under-age sale of tobacco,69 in which JTI encouraged: “Governments 
around the globe to implement meaningful retail access controls”. The 
TMA also responded to that consultation favouring the negative licensing 
approach.70

12.2 The registration scheme envisaged by the remainder of Chapter 2 of the Bill 
is, however, not justified by any evidence. The Scottish Government has not 
shown that there is adequate evidence to suggest that such a register would 
have any positive impact on the stated policy objective of reducing under-age 
smoking, and it would impose costs and burdens, on both retailers and 
government, which would outweigh any benefits there may be. 

13. THERE IS NO EVIDENTIAL BASIS FOR THE REGISTRATION SCHEME 

13.1 Registration appears to be have been proposed as a political compromise 
between positive and negative licensing. This compromise has been proposed 
despite the fact that there has been broad support for a negative licensing 
scheme, and the registration scheme has not been consulted on to date. As to 
the broad support for a negative scheme: 

(a)  the SPWG report considered (at paragraphs 3.7 and 3.8) both positive 
and negative licensing schemes, and recommended a negative licensing 
scheme on the grounds that “there is very little published evidence 
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available to demonstrate whether negative or positive licensing schemes 
are effective as a deterrent”. The absence of cost entailed in a negative 
licensing scheme therefore made that option attractive as a means of 
strengthening enforcement; and 

(b)  the Policy Memorandum states, at paragraph 30, that the majority of 
respondents to the consultation supported a negative licensing scheme.71

13.2 As to the absence of consideration or consultation of this measure, the 
Committee may consider it odd that a registration scheme should appear in the 
Bill, given the absence of previous analysis of this option: 

(a)  the SPWG report, and subsequent consultation, made no mention of the 
possibility of a registration system falling somewhere between a positive 
and negative licensing scheme; and 

(b)  the Action Plan did not discuss a registration scheme.72

13.3 It is particularly curious, in light of the absence of any formal consultation on 
the specific point, that paragraph 27 of the Policy Memorandum should make the 
unsupported assertion that “retailing interests are broadly supportive of the 
creation of [a] register”. 

13.4 The proposal to introduce a registration scheme is contrary to Better 
Regulation principles as a result of the absence of consultation, the inadequate 
explanation of its intended benefits, and the lack of sufficient justification as to its 
necessity.

13.5 Against this background, it is perhaps unsurprising that the public policy 
justifications for the registration scheme (indicated below) appear weak: 

(a)  to allow for better informed enforcement, which the Scottish Government 
asserts would create a greater incentive for retailers to comply with age 
limits (paragraph 9.47 of the Assessment); and 

(b)  it “will allow retailers to be clearly identified, enabling trading standards 
and others to offer advice and support to them to avoid illegal sales”
(Policy Memorandum, paragraph 27). 

14. THE REGISTRATION SCHEME WILL NOT ACHIEVE THE IDENTIFIED 
OBJECTIVES

14.1 Under a registration scheme, retailers would be obliged to register with the 
Scottish Government and notify the Government of any changes to their name or 
address, or if they stop selling tobacco. This would be entirely separate to, and 
distinct from, banning orders and fixed penalty notices: the Assessment only lists 
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potential benefits from banning orders and penalty notices, not from registration 
(paragraph 9.47 to 9.55). Bearing in mind that many retailers are small 
businesses, the Parliament should not agree to introduce more red tape and 
administrative expense without the Government demonstrating, with reference to 
a legitimate public policy objective, that this is necessary. The registration 
scheme is unnecessary and disproportionate. 

14.2 The registration scheme creates an obligation on retailers towards the 
Scottish Government. It is unclear that it will play any positive role in respect of 
the illicit purchase of tobacco products by those under the legal age limit. 

14.3 The suggestion that a registration scheme will allow better enforcement, and 
so create incentives to age-limit compliance, is fundamentally flawed. This 
suggestion would only be relevant if enforcement bodies are currently unaware 
of the identity of legal tobacco retailers. There is no evidence that this is the 
case.

14.4 Similarly, a registration scheme is not necessary in order to convey 
information to tobacco retailers. Given the existing steps taken by manufacturers 
and trade associations to educate retailers on changes in tobacco regulation,73

JTI does not believe the costs involved in establishing the registration scheme 
are justified by this assumed benefit. 

14.5 Lastly, JTI disputes the Policy Memorandum’s assertion that the registration 
scheme will create another barrier to, or act as a deterrent to, illicit trade in 
tobacco products. Requiring those selling tobacco to register with the Scottish 
Ministers would not create an additional potential barrier to illicit trade, but simply 
adds another offence to the list of those already committed by people involved in 
the sale of counterfeit or contraband tobacco. JTI is aware of no evidence that 
the new offence of selling tobacco without being registered to do so would prove 
any more of a disincentive to counterfeiters and smugglers than the existing 
offences that illicit trade entails at present. In particular, there would be nothing to 
prevent a dishonest retailer from registering with the Scottish Government, and 
yet selling illicit tobacco anyway. 

14.6 The illicit trade in tobacco products would, in fact, be likely to benefit from 
any scheme which increased the costs (either in financial terms or in 
administrative terms) of supplying, and therefore purchasing, tobacco to existing 
adult smokers through legal channels. This is the most significant risk entailed in 
the introduction of a registration or positive licensing scheme. 

15. THE REGISTRATION SCHEME WILL HAVE SERIOUS ADVERSE 
CONSEQUENCES

Costs
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15.1 It is inevitable that the registration scheme would increase the bureaucratic 
burden on retailers. It could impose a particularly significant burden on small 
shops like newsagents and convenience stores (even if it was possible to register 
online). In this context, the Committee is invited to note the comment, at page 26 
of Ms Grahame’s consultation on her proposed Bill, that “there is evidence that 
regulation imposes a disproportionate burden on small businesses”.74

15.2 In addition to the administrative burden of complying with the registration 
requirements, significant additional costs would also be incurred in the event of 
administrative errors, either on the part of the retailer or by the Scottish 
Government. Such errors would be inevitable, and would require additional 
administration to correct. They could even result in a retailer being convicted of 
the offence of selling tobacco products without registering. Since such an offence 
would count towards the “three strikes” that would trigger a banning order, the 
consequences of such errors for retailers could be significant indeed. 

15.3 Adding to the costs of small community-based retailers, at a time when they 
already face significant economic pressures, could result in the closure of a 
number of shops. This would be particularly harmful in the case of remote rural 
areas, where there may be no alternative to small retailers and where such 
shops often play a vital role in the life of the community. 

15.4 The Committee is invited to note that the Scottish Government, at 
paragraph 9.25 of the Assessment, states its intention to make funds available 
for a campaign to help Scottish Trading Standards Officers (TSOs) inform 
retailers of the introduction of a registration scheme. JTI submits that Trading 
Standards and the Scottish Government could put those funds to better use 
through increased enforcement activities, whether under existing legislation or 
enforcing the fixed penalty / banning order system envisaged by the Bill. 

Additional regulatory burden on Scottish retailers 

15.5 The Committee is invited to note the inconsistency that the registration 
scheme would create between retailers in Scotland and those in the rest of the 
UK, who will be subject to a negative licensing scheme. The Scottish Parliament 
is entitled to form its own views on the best policy to pursue, and to enact 
legislation accordingly (subject to the limits of its legislative competence), 
regardless of the path chosen by the UK Government or other devolved bodies 
within the UK. However, creating inconsistency between Scotland and the rest of 
the UK, in the absence of any proven benefit, can only be unhelpful to retailers 
and to UK-wide regulatory enforcement. 

15.6 On that point, the Committee is invited to note that the RRG, in its 2008 
Annual Report, sets out its intention to look at the extent to which “specific 
legislation and regulation affects Scotland’s competitive position both within the 
UK and further afield by examining where it costs Scottish business more, in 
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whatever form, to implement or comply with legislation than its competitors 
elsewhere”.75

15.7 While the retail of tobacco to consumers may not be an area in which 
Scottish businesses face cross-border or international competition (at least in 
relation to legal channels), the Committee is invited to note that one of the 
questions the RRG believes should be asked when introducing new regulation, 
as part of its proposed Business Impact Assessment, is “Gold Plating – is this 
more than elsewhere – UK/EU – and if so why?”. The obvious implication is that 
gold plating – i.e. making regulation in Scotland more restrictive than elsewhere – 
harms Scotland’s competitive position and should be avoided unless there is a 
justification for that additional regulatory burden. JTI does not believe an 
adequate case has been made that the registration scheme fulfils an objective 
that would justify placing a greater regulatory burden on Scottish businesses, in 
comparison to equivalent businesses elsewhere in the UK. This is particularly so 
at a time when many small Scottish businesses are experiencing extreme 
economic difficulty. 

Drawbacks of registration generally 

15.8 Registration and positive licensing are not new ideas. Many governments 
already use licensing to register, authorise or certify those engaged in the 
manufacture, distribution or sale of tobacco products. Nevertheless, 
unscrupulous operators – whether licensed, registered or otherwise – often 
manufacture, distribute and sell tobacco products outside of normal channels, 
contrary to law. Licensing and/or registration can be an important tool for 
regulating different types of economic activities, but certainly do not guarantee 
uniform compliance with all laws. 

15.9 In addition, a registration or positive licensing process that artificially limits 
legal competition or complicates industry operations may compromise important 
principles of free trade identified by the World Trade Organization, the European 
Union and other international organizations: predictability, transparency, 
nondiscrimination, free circulation of goods, and fair competition. As a corollary to 
these principles, the rules for registration should be clear and simple, the cost to 
register (if any) should be reasonable, and any generated revenue should be 
used only to cover administrative and enforcement costs of maintaining the 
registration system. 

15.10 JTI’s opposition to registration and positive licensing schemes is supported 
by the SPWG report, which notes that there is insufficient evidence of the 
effectiveness of licensing to justify the costs a positive licensing scheme would 
entail. The UK Department of Health, in its consultation on the under-age sale of 
tobacco, also recommended negative licensing, and paid particular reference to 
the bureaucratic burden positive licensing would place on retailers and the 
administrative burden it would place on government. The report on that 
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consultation76 noted at paragraph 13 that “the great majority of respondents 
across interest groups supported the Government’s favoured approach of 
negative licensing”.77

Suggested amendments to the Bill 

15.11 JTI has identified two technical issues arising from the wording of the Bill 
which may create loopholes in enforcing the proposed fixed penalty and banning 
order regime. In the event that the Bill progresses to Stage 2, the Committee may 
want to consider amending the Bill to close these loopholes. As these points are 
not directly relevant to the general principles of the Bill, with which the Committee 
and this document are presently concerned, they are identified separately at 
Schedule Two to this document. 

ALTERNATIVE REGULATORY SOLUTIONS 

JTI puts forward the following alternative solutions which are less intrusive and 
more effective than the proposals in the Bill, including: 

 other legislative measures to tackle youth access to tobacco products 
(criminalizing proxy purchasing and the youth purchase of tobacco 
products).

 greater resources and manpower for effective, targeted enforcement 
strategies in Scotland. 

 the use of adult identification functions for vending machines. 

 reinforcing retail access prevention measures. 

 more targeted public information campaigns in Scotland. 

16. INTRODUCTION 

16.1 Reducing smoking amongst children and young people and preventing their 
access to tobacco products are understood to be the primary objectives of Part 
One of the Bill. JTI agrees with these objectives and supports both the 
Committee and the Scottish Government in seeking to achieve them. As stated 
throughout this document, children and young people should not smoke, and 
should not have access to tobacco products. This is one of JTI’s core beliefs. It is 
central to JTI’s Code of Conduct, marketing standards, operational policies and 
the way JTI does business. 

16.2 Clearly, it is for the Scottish Government to determine how best to 
communicate to children and young people important messages about smoking. 
However, JTI sees itself as being able to play a role in contributing to effective 
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means of preventing the access by children and young people to tobacco 
products.

16.3 JTI sets out below various alternative solutions that are more effective and 
proportionate means of addressing this specific objective. JTI urges the 
Committee to consider the evidence in favour of implementing these solutions as 
alternatives to bans on the display of tobacco products in retail outlets and on 
vending machines. 

17. PROPOSED SOLUTIONS 

Alternative legislative measures to tackle youth access to tobacco 
products

17.1 In addition to better enforcement of existing laws, alternative legislative 
measures should be considered, if necessary, after the current regulatory regime 
in Scotland is evaluated. JTI believes that criminalising the proxy purchase of 
tobacco and the purchase, or attempted purchase, of tobacco products by under 
18s could make a significant contribution to reducing young people’s access to 
tobacco.

Criminalising the proxy purchase of tobacco 

17.2 JTI notes that, since 1976, it has been an offence in Scotland for a person 
to proxy purchase, or attempt to proxy purchase, alcohol for a person under 18 
years of age.78 There can be no reason in principle why tobacco should not be 
subject to the same approach (subject to the limits of the Parliament’s legislative 
competence).

17.3 Further, the 2006 Scottish Schools Adolescent Lifestyle and Substance Use 
Survey (SALSUS)79 found that, among “regular smokers”, 26% of 13 year olds, 
and 19% of 15 year olds reported buying cigarettes from friends or relatives and 
that 18% of 13 year olds and 12% of 15 year olds reported buying cigarettes from 
someone else. This would suggest that proxy purchasing remains an issue that 
needs to be tackled. 

17.4 Criminalising proxy purchasing would find support from retailers, as 
reflected by the ACS in its 18 August 2008 response to the UK FTC Document. 
Recent polls conducted in England demonstrate a large majority of the public 
support the criminalisation of proxy purchasing, with 87% to 92% of people 
surveyed backing such a measure.80

Criminalising the under-age purchase of tobacco 

17.5 The UK Government has declined to support legislation that would make it 
an offence for under-18s to purchase tobacco on the basis that the creation of 
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such an offence would not be in line with its efforts to keep young people outside 
the criminal justice system.81

17.6 Concerns about criminalising young people are entirely legitimate. However, 
such concerns should, in JTI’s view, be weighed carefully against its importance 
in tackling youth smoking. 

17.7 Action in this area would bring the law on tobacco purchase into line with 
the law on alcohol, with both proxy purchasing of alcohol and the purchase of 
alcohol by under 18s already being illegal in Scotland,82 as well as in England 
and Wales83 and Northern Ireland.84

17.8 The burden of preventing youths from getting access to tobacco products 
should not rest on retailers alone. A proxy purchase offence would help deliver 
the message that the responsibility for tackling youth smoking also lies with those 
adults who buy tobacco for young people. At the same time, criminalising the 
under-age purchase of tobacco would encourage young people to take 
responsibility for their own actions. 

More effective resources and training for TSOs 

17.9 The success of the introduction of the fixed penalty notice scheme in the Bill 
relies heavily upon TSOs’ ability to identify incidences of underage 
sales/purchase and to take action where non-compliance occurs. As the Scottish 
Government noted in “A Practical Guide to Test Purchasing in Scotland”,
published in conjunction with the Society for Chief Officers for Trading Standards 
in Scotland, the Association of Chief Police Officers and the Crown Office 
Prosecution Fiscal Service (the Guidelines): “placing an age restriction on a 
product does not bring automatic protection and reduce the potential harm of the 
product”.85 Rather, the Scottish Government recognises that there is “evidence to 
suggest vigorous enforcement of under age sales laws does reduce tobacco 
sales to minors”.86

17.10 TSOs currently carry out ‘test purchasing’ operations, whereby under 18s 
are encouraged to attempt to buy tobacco products to identify whether a retailer 
is selling tobacco to youths. As noted in the Guidelines: “test purchase 
operations are designed to complement the overall enforcement programme 
dealing with age restricted sales and should not be viewed in isolation”.

17.11 In support of ‘test-purchasing’ operations, the Guidelines state that 
“increased compliance with age-restricted legislation serves to protect the health, 
safety and welfare of children and young people”.

17.12 Given that the under-age sale of tobacco is an issue of national concern, 
the Scottish Government should consider providing TSOs with greater resources 
and training on a consistent basis throughout Scotland. This would build upon the 
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Scottish Government’s recent commitment to provide extra funding through the 
Enhanced Tobacco Sales Enforcement Programme.87 As noted below, JTI 
considers that – in support of this approach – the refusals register system could 
be utilised to enable TSOs to collect data about attempts by young people to 
purchase tobacco products so as to better identify the areas where TSOs should 
be focusing regulatory attention. 

17.13 The Committee is further invited to note that the Scottish Government 
expects the introduction of a registration scheme to involve “an increase in 
demand for advice to business from trading standards in the run up to 
introduction which may not lead to a need for additional resources but would 
cause a reprioritisation of duties and resources” (see paragraph 9.25 of the 
Assessment). These resources could be better spent more effectively enforcing 
the current regime. 

17.14 More effective training and resourcing of TSOs would also have the 
advantage that there would be no question of any devolved competence issues, 
as such measures would relate simply to the enforcement of the existing law. 

Reinforce retail access prevention 

17.15 JTI welcomes the proposal by the Scottish Government in the Action Plan 
to continue to work with all relevant stakeholders, including retailers, “to promote 
and embed a “no proof, no sale” culture” in relation to the sale of tobacco 
products in retail outlets. JTI supports such (government approved) schemes, 
such as CitizenCard and Young Scot National Entitlement cards, by which 
existing adult smokers can prove their age by virtue of an ID card. 

17.16 Retail access prevention programmes have proven to be an effective way 
of limiting young people’s access to cigarettes. 90% of retailers surveyed after 
the introduction of CitizenCard, the government-approved proof-of-age scheme, 
believed there to have been a reduction in under-age sales, and 95% were more 
confident in asking for ID as a result of the campaign.88 JTI contributes financially 
to this programme and over 1.9 million CitizenCards have now been issued. 

17.17 CitizenCard also operate the ‘No ID No Sale’ campaign which was 
launched in January 2004 to promote and publicise all government-approved 
proof-of-age schemes. The ‘No ID No Sale’ campaign provides guidelines to 
retailers for the sale of age restricted products such as tobacco, and advises 
retailers to “implement the No ID No Sale campaign, and adopt it as a strict 
policy”. The campaign requires that retailers only accept ID cards that feature a 
PASS hologram (such as a CitizenCard or a Young Scot National Entitlement 
card).89 More than 220,000 ‘No ID No Sale’ information packs, which include age 
display posters and guidance on how to respond when faced with those who are 
unable to provide proof of age, have been distributed to retailers. JTI suggests 
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that the Scottish Government takes steps to support such efforts to further build 
upon their success. 

17.18 The ‘No ID No Sale’ campaign also aims to help retailers record attempted 
under-age purchases in a refusals register. Every time a retailer refuses to serve 
someone with an age-restricted product it is suggested that a brief description of 
the incident and the attempted purchaser is recorded in a register. 

17.19 JTI recommends that the Scottish Government work with the retail 
community so that attempted under-age purchases are recorded in a manner 
which enables local TSOs to collect data so as to better identify the areas where 
they should be focusing their attention. To support such efforts, JTI is in the 
process of commissioning third party analysis to identify where JTI can further 
improve the ‘No ID No Sale’ scheme. 

17.20 As part of JTI’s long term commitment to providing retailers with youth 
access prevention materials, JTI has commenced a programme to enhance 
communication of the ‘No ID No Sale’ retailer campaign. JTI is seeking to display 
on the gantry header the ‘No ID No Sale’ logo, where JTI has direct control of the 
gantry unit. 

17.21 Experience in other countries suggests retailer enforcement of age 
verification plays a critical role in reducing youth access to tobacco products. A 
recent report summarising an audit of retailer compliance with tobacco sales to 
minors legislation in Ireland found that 96 percent of young people who were 
asked for ID in retail outlets were refused the sale. Moreover, the report states 
that “[t]he correlation between the willingness of retailers to ask for ID and their 
refusal was direct and clear”.

17.22 JTI invites the Committee to examine the evidence on youth retail access 
prevention during its consideration of the Bill, as an alternative and less 
restrictive solution to the Scottish Government’s and the Bill’s objectives. 

Stronger efforts to tackle illicit trade 

17.23 JTI supports the Scottish Government’s commitment in the Action Plan to 
“collaborate with Her Majesty’s Revenue and Customs to reduce the impact of 
illicit sales of tobacco products on Scottish Communities”. JTI also welcomes the 
Scottish Government’s commitment, through the Enhanced Tobacco Sales 
Enforcement Programme, to work with HMRC in order to “clamp down on people 
selling smuggled or fake cigarettes”.90 However, JTI invites the Committee to 
consider whether the Scottish Government could do more in this regard, not least 
in increasing the focus of relevant regulatory bodies (including the UK Border 
Agency) on those criminals smuggling illicit products into Scotland. 
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17.24 A hard line must be taken against those caught dealing in illicit tobacco 
and so JTI supports the better use of existing penalties for those trading in illicit 
products. JTI welcomes the increasing use of tough sentences as a means of 
deterring large scale illicit trade activity.91 The use of the Proceeds of Crime Act 
2000 to force those convicted to hand back money made through illicit trade is 
also a positive development. 

17.25 JTI is, however, concerned that a deterrent is necessary for those 
individual retailers knowingly selling illicit trade products to consumers. JTI is 
concerned that where such sales are identified, there has been a tendency to 
seize product from the shop without taking further enforcement action. To be an 
effective deterrent to other retailers, prosecutions are appropriate in such cases, 
accompanied by publicity which makes clear that such enforcement is the norm 
even where a relatively small volume of illicit trade is involved. 

Adult identification functions for vending machines. 

17.26 As stated above, JTI supports the NACMO Code of Practice on the siting 
of vending machines, this could be further enhanced by requiring vending 
machine operators to introduce adult identification functions in their machines. 
This would significantly reduce the likelihood that those under the age of 18 get 
access to tobacco products. JTI has experience of introducing such systems in 
other countries around the world, including Austria and Japan, and would be 
willing to share further information on the costs, timings and technicalities of the 
different types of adult identification functions available. 

Renewed public information campaign 

17.27 JTI welcomes the recommendation of the Action Plan that the Scottish 
Executive implement “an integrated series of measures aimed at discouraging 
young people from starting to smoke and encouraging and enabling young 
smokers to stop” including designing and implementing an on-going multi-
stranded media campaign, targeted at young people, and specifically at girls and 
young women in disadvantaged areas (page 34 of the Action Plan). 

17.28 Clearly, it is for the Scottish Government to determine how to conduct 
supplementary public information initiatives and the benchmarks by which the 
success of such campaigns should be measured. However, as well as targeting 
young people in Scotland, JTI also believes that government led public 
information campaigns should explain the changes that have recently been made 
to tobacco control laws and the effect of such measures. If JTI’s proposed 
solutions identified above as regards the proxy/under-age purchase are adopted, 
the impact of such measures would also need to be communicated in this way. 
This is particularly important in light of concerns that recent changes in UK 
tobacco regulation, such as the increased minimum age of sale for tobacco, have 
not been effectively communicated to retailers or the public at large. A May 2008 
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survey found that only 56% of the public in England know the minimum age for 
the sale of tobacco is 18 years.92

Daniel Torras 
General Manager UK 
Japan Tobacco International 
7th April 2009 
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SCHEDULE ONE 

THE EXTENT TO WHICH THE BILL COMPLIES WITH THE PRINCIPLES OF 
BETTER REGULATION 

This Schedule contains JTI’s detailed criticisms of the Scottish Government 
policies underlying the Bill. 

INCONSISTENCY IN IDENTIFYING THE PUBLIC POLICY OBJECTIVE 

1. Paragraph 3.3 above identifies a number of comments in the Policy 
Memorandum and Assessment which it is possible to interpret as being 
perceived benefits of the tobacco control measures. The comments identified 
are, in full: 

(a)  “To reduce the attractiveness, availability and consumption of tobacco 
products among older children and adolescents under the age of 18 
leading to a reduction in smoking prevalence”;93

(b)  a suggestion that the Scottish Government’s “particular focus” is to reduce 
youth smoking initiation (“…preventing children and young people starting 
to smoke in the first place”);94

(c)  a strategic objective of the Scottish Government is “that we all live longer, 
healthier lives and one of the national outcomes is to reduce the 
significant inequalities in our society”;95 and 

(d)  the “intended outcome” of a display ban is identified as “reduc[ing] the
number of under 18 year olds who take up smoking due to awareness of 
tobacco products from display… Banning displays would help de-
normalise smoking as an activity…”.96

INADEQUATE REVIEW OF THE EXISTING REGULATORY POSITION 

2. Paragraphs 4.1 to 4.4 above note that the Assessment gives inadequate 
consideration to the existing regulatory position. 

Recent initiatives 

3. The UK tobacco products sector is one of the most regulated of FMCG97

sectors, with comprehensive measures in place regarding product composition, 
packaging and labelling, taxation, display, advertising and sponsorship, and 
restrictions on where products can be smoked. 
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4. The Scottish Government is now considering far-reaching regulatory 
restrictions without any apparent consideration of the extent to which the Bill’s 
legitimate objective of reducing smoking uptake in children and young people is 
being, or will be, addressed effectively by the following recent initiatives: 

(a)  the minimum age of sale for tobacco in Scotland having been raised from 
16 to 18 from 1 October 2007; and 

(b)  the introduction for the first time in the UK of photographic health warnings 
on tobacco products, which is being phased in from autumn 2008.98

5. Neither the Assessment nor the Policy Memorandum consider adequately the 
extent to which these measures could achieve the stated objectives of the Bill 
(or, indeed, will fail to do so) in the absence of further regulation. 

Existing powers and current trends 

6. Consideration should have been given to the possibility of maintaining the 
status quo in terms of legislation and regulation, but enforcing that existing 
legislation more rigorously. Instead, the Scottish Ministers have given inadequate 
attention to the possibility of achieving their goals using their existing powers,99

and the “do nothing” options in the Assessment all assume that declining to pass 
legislation would result inevitably in the status quo remaining in place. 

7. The “do nothing” option is intended to serve as a counterfactual against which 
the effects of alternative policy options can be considered. The Assessment’s 
evaluation of what will happen if the proposed policies are not enacted is 
inadequate in terms of best practice in impact assessment. For example, at 
paragraph 6.2 of the Assessment, the totality of the consideration of the 
consequences of not enacting the display ban is: 

“Under this option there would be no change in the manner in which 
tobacco products are currently displayed. There would be no cost 
implications and no additional health benefits”.

8. This option should have included assessments of factors such as: 

(a)  pre-existing trends in youth smoking prevalence and youth smoking take-
up;

(b)  competition in the sector; 

(c)  the significance of tobacco sales to the turnover of small shops; and 

(d)  the issues that motivate the measures (for example to the extent to which 
retailers sell cigarettes to those between 16 and 18). 
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9. Option 2, at paragraph 6.3 of the Assessment, provides some background but 
does not give a sense of where progress has been made and/or where it would 
be likely to be made in the absence of policy intervention. This is an error that the 
impact assessment process is specifically and directly intended to mitigate: the 
assumption that without legislative or regulatory action nothing will change by 
itself. The Assessment offers no evidence that this point has been understood. 

Current enforcement 

10. Furthermore, the Assessment itself suggests that current enforcement 
powers are either not necessary or are not used appropriately. Paragraph 2.11 
specifies that in Scotland between 2002/3 and 2007/8 there were 147 charges 
and 23 convictions (from 11,000 retailers) in relation to offences in terms of 
selling tobacco to people under the legal age. It is not specified how many of 
these were repeat offenders — which would be of relevance in the context of a 
decision to ban those committing such offences from selling again. Stakeholders 
are therefore hindered in forming a view as to whether prosecution is currently 
effective in deterring future illegal selling. 

11. However, even subject to this caveat, these figures do not show that repeat 
offending is a material issue. If half of these prosecutions were for repeat 
offenders, that would imply that over 5 years there were only 11 establishments 
out of 11,000 that had sufficiently serious episodes of underage selling to warrant 
prosecution, which provides a proven non-compliance rate of 0.1%. 

12. There are two possible interpretations of these figures: (a) that non 
compliance is not a significant problem; or (b) that the current rules and 
sanctions against non-compliance could be used more, but are not. Neither of 
these interpretations supports the view that additional regulation is necessary. In 
particular, a comparison can be drawn with the figures cited at paragraph 2.35 of 
the Assessment, which indicate the effectiveness of a programme of “increased
enforcement activity” in Tasmania.100

Individual proposals 

13. In addition, the Scottish Ministers have failed to consider the extent to which 
the individual regulatory measures proposed in the Bill could be effective, in 
isolation, in achieving the stated public policy objective. The Committee is invited 
to note that none of the “do nothing” options in the Assessment’s cost / benefit 
analysis of each policy take into account the effect of enacting any of the other 
policies. For example, it is conceivable that the strengthening of enforcement 
provisions, including the prospect of tobacco banning orders, could achieve the 
legitimate policy goals without the need to ban display or vending machines. Had 
the Assessment followed the principles of Better Regulation, it would have 
considered such possibilities. 
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14. Furthermore, this failure is compounded by the fact that the Scottish 
Government has not assessed whether the “do nothing” option would, in fact, 
have led to the achievement of the objective, by virtue of pre-existing trends or 
the results of pre-existing regulation. 

Assessment of measures 

15. The impact of any new measure proposed would need to be assessed in 
detail before further obligations are imposed. The continual layering of regulatory 
measures, without appropriate evaluation as to their effectiveness – either 
individually or collectively – makes it impossible to carry out effective reviews of 
legislation following its introduction. This is a key Better Regulation principle and 
also reflects the Scottish Government’s stated desire to simplify and reduce 
regulatory burdens. It is impossible to determine the extent to which any 
particular piece of regulation has been effective when additional regulations are 
constantly being put in place, as there can be no way to attribute any progress 
towards the stated objective (e.g. a decline in under-age smoking) to one 
particular regulatory measure rather than another. 

16. Continual layering of regulation can also hinder the ability to measure 
progress at all. JTI notes that the Assessment refers, at paragraph 2.13, to the 
2006 SALSUS study purporting to show that under-18s have no difficulty 
purchasing cigarettes from retailers. The study of course referred to the purchase 
of cigarettes by under-16s, given that that was the age limit for buying cigarettes 
at the time the study was carried out. This is illustrative of how continually 
‘moving the goalposts’ can cause confusion in terms of understanding regulation 
and measuring its effects. 

17. This issue is particularly important in circumstances where statistics indicate 
that significant progress has recently been made in achieving smoking reduction 
targets. Indeed, applying a straightforward statistical regression to figures from 
the Scottish Public Health Observatory suggests that the Scottish Government’s 
target of reducing smoking prevalence among adults to 22% by 2010101 would, in 
essence, have been met by the established trend of decline.102

18. This data is sufficiently important to warrant a detailed examination of the 
reasons for this fall and a reassessment of the extent to which measures 
considered in the Bill are now necessary or appropriate. 

THE ADEQUACY OF THE ASSESSMENT 

19. Paragraph 5.1 of this document notes that JTI has a number of concerns as 
to the extent to which the Assessment and Policy Memorandum comply with the 
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requirements of Better Regulation. A detailed explanation of those concerns 
follows. Some of the following comments are general and some relate to specific 
sections or paragraphs. 

Guidance and templates 

20. As a preliminary point, it is not immediately clear whether the Scottish 
Government complied with its own requirement to produce initial and partial 
impact assessments in respect of the present policy, as recommended at page 
15 of the then- Scottish Executive’s Improving Regulation Report 2005103 and 
reflected in current guidance.104

21. It is also notable that the Assessment does not comply with the RIA template 
specified by the Scottish Government.105 In particular, it does not include a 
description of the current regulatory framework and the extent to which that 
addresses the issue, and does not say what consultation took place within 
government or with the public. Though the Assessment does note that issues 
were discussed with TSOs, discussions should also have taken place with, at the 
very least, HM Treasury, HMRC, the new UK Border Agency and the OFT. 
Holding such discussions, and making the results available to stakeholders, 
should have been treated as a high priority given the serious risk that the Bill will 
benefit illicit trade, the corresponding likely reduction in revenue from tobacco 
duty and the impact on competition within the tobacco products and general retail 
sectors.

Core principles of impact assessment 

22. At the core of the impact assessment concept lies the recognition that almost 
every policy intervention will have costs and risks as well as benefits. This will be 
true of policies that are a good idea as well as of policies that are a bad idea. 

23. An “analysis” which considered only the benefits of a proposed policy would 
be clearly inadequate – it would miss the point of doing an impact assessment. 
The costs of even the best ideas must be taken into account if the impact 
assessment process is to have any validity. Failing to do so would negate the 
point of an impact assessment, by denying that there are any relevant costs to a 
measure if it is thought to be a good idea. 

24. The Assessment suffers from precisely this procedural inadequacy. It 
disregards what are manifestly the most significant likely costs of the proposed 
measures – namely the costs in terms of reduced innovation in cigarettes, and 
reduced competition between cigarette manufacturers. It also disregards the 
costs of lost revenue for small shops in respect of trade from existing adult 
smokers, for example because consumers may prefer to go to supermarkets to 
purchase tobacco if, following a display ban, there is uncertainty over whether a 
small shop stocks their preferred brand. 
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Affected parties and extent of likely effects and costs 

25. Section 4 of the Assessment contains no mention of the two key groups that 
will experience gross negative impacts from the Bill’s proposals: 

(a)  existing adult smokers affected negatively by having their ability to make 
choices at point of sale restricted, and by the impact on innovation of 
reduced competition; and 

(b)  certain tobacco manufacturers and distributors, through detrimental 
impacts on innovation, competition, communication, barriers to market 
entry, and any increase in illicit trade. 

26. The Exchequer is also likely to be impacted by any increase in illicit trade 
resulting from the proposals.106

27. In addition to the failure to identify all the affected parties in Section 4 of the 
Assessment, the Assessment as a whole should have identified as a cost to 
retailers (and particularly small retailers) the possibility of losing sales revenue 
from sales of legitimate tobacco products to existing adult smokers, for the 
reason set out above, and given the risk that measures in the Bill will facilitate 
illicit trade. The failure to identify that cost is particularly striking given the 
economic difficulties many small retailers are currently facing, and the 
disproportionate damage increasing the costs of such small retailers (perhaps 
even forcing their closure) will cause to rural communities – see also paragraph 
15.3 above. 

28. In addition, paragraph 11.1 of the Assessment, in purporting to consider the 
impact of the policies on the tobacco products sector, considers only whether 
they will have an effect on that sector within Scotland. This approach is highly 
inappropriate. The tobacco products sector is a legal and legitimate part of the 
economy, and JTI believes it is highly inappropriate for the interests of such a 
sector to receive so little consideration in the Assessment simply because there 
are no tobacco manufacturing or production activities in Scotland.107

29. The approach taken by the Scottish Government shows a total disregard for 
the impact its policies may have on employment elsewhere in the UK. JTI, 
through Gallaher, employs a significant number of highly skilled workers at its 
Lisnafillan factory in Northern Ireland. Those workers may have their jobs put at 
risk as a result of any move from the legitimate to the illicit trade in consequence 
of the proposed policies. Any increase in illicit trade resulting from these policies 
(the risk of which is noted throughout this document) would have the effect of 
shifting production and jobs outside the UK, either in relation to genuine product 
produced abroad and then smuggled into the UK, or in relation to counterfeit 
product. JTI has serious concerns about the Scottish Government’s approach, 
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and indeed believes it is inconsistent with its stated goal of making Scotland an 
attractive place to do business.108

Identification of risks 

30. A regulatory risk assessment is intended to ensure that there is an 
awareness of the potential for the regulation to have unintended consequences. 
The Assessment, and particularly Section 5, is entirely lacking in this regard. 

31. There is no mention in this section of the risk of harming competition; the risk 
that the measure imposes significant costs without achieving its objective of 
reducing consumption amongst the young (or, for that matter, any other group); 
the risk that any of the costs might be higher than anticipated; nor the risk that 
effects upon small shops might be greater than anticipated (see further above). 

32. The only risk identified, that of incentivising more smokers to purchase illicitly 
traded tobacco, is also incomplete. A display ban could create a number of other 
incentives likely to increase illicit trade. These are discussed in detail at Section 
10 of this document. 

‘Cherry-picking’ of supporting evidence, and lack of disclosure of contrary 
evidence

33. Paragraph 7.16 of the Assessment states that “it should be noted that 
experience in Saskatchewan has shown no negative economic consequence on 
retailers due to the ban on tobacco displays”. JTI disputes the extent to which 
such lessons can be validly drawn from the display bans introduced in Canadian 
provinces (including Saskatchewan), as discussed at paragraphs 9.22 and 10.41 
above. JTI simply notes here that the Assessment does not mention that the data 
from Saskatchewan also does not provide any evidence that the ban there 
resulted in a decline in youth smoking. The principles of openness and clarity 
would require that this disclosure be made if the Saskatchewan experience is to 
be cited as authoritative.

34. Paragraph 26 of the Policy Memorandum relating to the Bill notes that there 
is “very little evidence of the impact of tobacco retailers licensing schemes on 
reducing underage sales”. This statement does not appear in the Assessment. 
This lack of evidence is a crucial factor, which should be taken into account in 
assessing whether a licensing scheme (or a registration scheme) is likely to be 
effective. It is wrong for such an important issue to have been disregarded. 

Flawed assumptions 

35. Paragraph 8.9 of the Assessment is premised on assumptions not supported 
by evidence. In particular, it assumes that any reduction in the proportion of 
people who ever smoke will be replicated to precisely the same extent in the 
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proportion of people who become regular smokers. Quite apart from the fact that, 
in a technical sense, reducing the number of adults who smoke regularly should 
not be relevant to the consideration of a policy with the stated objective of 
reducing under-age smoking, this assumption does not follow at all. It is by no 
means obvious that reducing the number of people who ever try tobacco will 
reduce in exactly the same proportion the number of people who become regular 
smokers, and there is no evidence presented to suggest that this would in fact be 
the case. 

No meaningful assessment of competition issues 

36. The Assessment at paragraph 15 states only that “[n]o significant competition 
issues have been identified with any of the options. The legislative options apply 
equally to all retail outlets and therefore are unlikely to have any significant 
competition implications”. 

37. Surprisingly, there is no consideration whatsoever of the potential a display 
ban has for damaging competition between cigarette brands, and the effects 
which would accompany that (see Section 10 of this document). This section of 
the Assessment is wholly inadequate, and means that one of the most material 
potential costs or risks of the measure has received no meaningful attention at 
all.

38. Furthermore, JTI notes that there is no indication of any discussions having 
taken place with the OFT, as required in terms of the RIA template mentioned 
above.

Errors and unsupported and/or unclear assertions 

39. The Assessment contains a number of additional basic errors, and makes a 
number of assertions, the bases for which are either unclear or are unsupported 
by any cited evidence (in addition to those already identified), such as: 

(a)  paragraph 2.9 cites a document which is not publicly available. It is 
inappropriate, from a Better Regulation point of view, to seek to rely on 
statistical information which is not available to be considered or tested by 
stakeholders; and 

(b)  paragraph 10.19 states in relation to the effect of a ban on vending 
machines: “Additionally the DoH assumes that there was a loss of 
convenience to the adult consumer. Using an assumption of a marginal 
willingness to pay of £1 per packet the annual loss of convenience to 
legitimate cigarette users would be £1.3m”. It is not clear what is being 
suggested here, and JTI have been unable to reconstruct the numbers 
involved. The principles of Better Regulation, and particularly the principle 
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of transparency, require that stakeholders be provided with the figures 
underlying such claims so that they might test their accuracy. 

40. JTI is concerned that such errors, whether substantive, procedural or 
presentational, demonstrate an absence of sufficient oversight in the 
Assessment’s preparation or sufficient care in its methodology. In particular, such 
errors are unacceptable both from a Better Regulation point of view, and in the 
interests of allowing stakeholders adequate opportunity to consider and test all of 
the claims made in the Assessment. 

Adequacy of the Policy Memorandum 

41. The requirements of Better Regulation also apply to the Policy Memorandum. 
The Policy Memorandum contains many of the same inadequacies as the 
Assessment in terms of its underlying assumptions and analysis of options. 
There are, however, a number of other issues specific to the memorandum. 

42. In particular, paragraph 26 says that it is difficult to enforce age restrictions 
effectively without “licensing”. It is not clear, however, whether this is an 
argument in support of a positive licensing scheme, or an argument in favour of 
the registration scheme proposed in the Bill. The issue of registration is 
discussed in Sections 14 and 15 of this document, but from a Better Regulation 
point of view the Committee is invited to observe that there seems to be a 
confusion of terminology here which does not aid the principle of clarity. 

43. The Policy Memorandum, at paragraph 27, also states that “retailing interests 
are broadly supportive of the creation of a register”, but cites no evidence in 
support. From a Better Regulation perspective, it is particularly surprising that 
“retailing interests” should have expressed a view in favour of a policy which has 
never been the subject of any consultation (see paragraphs 13.1 to 13.4 above). 
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SCHEDULE TWO 

TECHNICAL ISSUES RELATING TO THE BILL’S ENFORCEMENT SCHEME 

JTI has identified certain technical issues arising from the wording of the Bill 
which could create problems with enforcing the proposed fixed penalty and 
banning order regime. In the event that the Bill progresses to Stage 2, the 
Committee may want to consider amending the Bill to avoid or mitigate these 
problems.

PREMISES BANNING ORDERS / PERSONAL BANNING ORDERS 

1. Section 12(1) of the Bill allows a council to seek an order “banning a person 
from carrying on a tobacco business for premises within the council’s area”.
Section 12(2) provides that the council’s application must specify the premises to 
which the order is to relate.

2. This system differs from the system in England and Wales, set out at section 
143 of the Criminal Justice and Immigration Act 2008. That section, once 
commenced, will introduce two types of order – a “restricted premises order”,
which would prohibit the sale of tobacco products from a specific premises by 
any person, and a “restricted sale order”. The latter would prohibit a person from 
selling tobacco products from any premises, as well as from having any 
management functions in respect of any premises in relation to the sale of 
tobacco products. It would have the same effect in respect of vending machines 
and the management of any premises containing a vending machine. 

3. JTI believes the system adopted in England and Wales should also be 
adopted in Scotland. In particular, JTI is concerned that confining banning orders 
to a specified person and specified premises would create loopholes that could 
be exploited by the minority of retailers who are unscrupulous in respect of such 
issues.

4. The key point is perhaps that it is not clear what “carrying on a tobacco 
business”, the phrase used in section 12, entails. It is not clear, for example, that 
a banning order in respect of the owner of a shop would prevent his employees 
from selling tobacco from the shop. Even if that was the case, it would seem 
possible for such an owner to transfer ownership of the shop to a connected 
party, such as a wife, child or sibling, yet continue to work in and/or manage the 
shop in a quasi-”shadow director” capacity.

5. The owner could also simply sell the shop outright to a genuine buyer – the 
premises, once in the hands of the buyer, would be unencumbered by any 
banning order. The value of the business if sold as a going concern would 
therefore be undiminished. The goal of banning orders is to provide a strong 
incentive to retailers to refuse to sell tobacco to children and young people, by 
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removing the value that comes with the ability to sell tobacco. JTI therefore 
believes that goal would be better served by allowing banning orders to be able 
to cause a reduction in the sale value of retail businesses, as well as their 
operational value. 

6. The Committee will note from the substance of this response that JTI does not 
believe the Bill should progress to Stage 2. In the event that it does, however, JTI 
would support the adoption of “premises orders” and “personal orders”, akin to 
those adopted for England and Wales. JTI would also support the introduction of 
wording prohibiting a person from having “management functions” in respect of 
premises selling tobacco products, as opposed to the less specific “carrying on a 
tobacco business”.

7. Such changes would avoid, or at least mitigate, the potential problems 
identified above. Such an amended scheme would provide more, and more 
flexible, enforcement options than the current section 12, and so would better 
serve the goal of strengthening enforcement against the sale of tobacco to 
children and young people. JTI supports that objective (subject to the caveat 
made above in relation to the question of whether banning orders would be within 
the Parliament’s legislative competence). 

FIXED PENALTY NOTICES / “RELEVANT ENFORCEMENT ACTIONS” 

8. Section 12 provides for a banning order to be made if the subject of the order 
has been the subject of three or more “relevant enforcement actions” within a two 
year period. “Relevant enforcement action” encompasses being convicted of an 
offence and/or being issued with a fixed penalty enforcement notice which is not 
later withdrawn. 

9. Schedule 1 of the Bill contains various provisions in respect of fixed penalty 
notices. In particular, it specifies that proceedings for an offence cannot be 
brought until the time for payment under the notice has expired (see paragraph 7 
of Schedule 1 of the Bill), and that a notice will be treated as withdrawn once 
proceedings for the offence are commenced (see paragraph 9 of Schedule 1 of 
the Bill ). 

10. The local authority may also choose to withdraw the notice if the subject of 
the notice makes representations to them as to why it should not have been 
given, and they accept that (see paragraph 8 of the Bill). 

11. JTI invites the Committee to note, however, that nothing in Schedule 1 
requires proceedings for the underlying offence to be brought if a fixed penalty is 
not paid. There is also no provision which would provide for a fixed penalty notice 
to expire (and thus be treated as withdrawn) if proceedings are not brought within 
a particular period of time after the payment period expires. 
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12. It is therefore feasible that a fixed penalty notice could be issued to a person 
who denied committing the offence. In such a case, it is possible that the person 
could refuse to pay the notice but the local authority could refuse to withdraw it. If 
proceedings were not then brought against the person in respect of the 
underlying offence, the notice would remain in place indefinitely and the subject 
of the notice would have no means of demanding either that it be withdrawn 
outright or that he be charged with the underlying offence (i.e. ‘demand his day in 
court’).

13. The issuing of a fixed penalty notice is not treated as a conviction, and so in 
usual circumstances there would be no adverse consequences for the subject of 
a notice that remained unpaid, as long as proceedings for the underlying offence 
were never commenced. Section 12, however, means that there could be 
adverse consequences for a person in that situation, as a notice which is not 
withdrawn would constitute a “relevant enforcement action” regardless of whether 
it has been accepted and/or paid by the subject. That could therefore contribute 
to making the subject liable to a banning order as if he had committed the 
offence, without requiring either an acceptance of guilt or a conviction in a court 
of law. 

14. The interests of justice require that a person who is the subject of a fixed 
penalty notice be able to demand that the allegation against them be finally 
determined (i.e. by demanding that they be charged with the offence and be tried 
in court), or that the notice be deemed to be withdrawn if it is not paid and no 
proceedings are brought within a specified period of time. The latter option may 
be preferable from an administrative point of view. 

15. On the subject of the adverse consequences of a fixed penalty notice, JTI 
also invites the Committee to note that paragraph 2 of Schedule 1 of the Bill, 
which specifies what information the notice must contain, does not require that 
the notice make clear that the notice will, if not withdrawn, constitute a relevant 
enforcement action for the purposes of section 12 of the Bill. A banning order 
could be the most serious consequence arising from a notice. It would therefore 
be appropriate for that to be made clear on the notice itself. 
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ENDNOTES
1 “Towards better regulation for all” – the Interim Report of the RRG, published in February 2008 
(http://www.scotland.gov.uk/Topics/Business-Industry/support/better-regulation/regulatory-review-
group/publications/towardsbetterregulation#top) - made a number of recommendations on better 
regulation. Those recommendations are summarised at Annex 4 of the 2008 RRG Annual Report 
(http://www.scotland.gov.uk/Topics/Business-
Industry/support/betterregulation/RRGAnnualReport2008#top) (the RRG Annual Report). The 
Scottish Government welcomed the RRG Interim Report and made a number of commitments to 
Better Regulation principles in the Scottish Improving Regulation Report 2008 
(http://www.scotland.gov.uk/Topics/Business-Industry/support/better-
regulation/ScotImprovingRegReport08#top) – see pages 5 to 9 in particular. 

2 See page 5 of the Scottish Improving Regulation Report 2008 (cited above) 

3 See, for example, Chapter 4 of “Wider choice and better protection: a consultation paper on the 
regulation of legal services in Scotland” 
(http://www.scotland.gov.uk/Publications/2008/12/29155017/0)

4 Department for Business, Enterprise and Regulatory Reform, “Impact Assessment Guidance”,
paragraph 3:http://www.berr.gov.uk/files/file44544.pdf 

5 European Governance White Paper, (COM (2001) 428), p.20 

6 http://www.scotland.gov.uk/Publications/2009/02/27120518/0 

7 Paragraph 7 of the Policy Memorandum 

8 The Shorter Oxford English Dictionary defines “attractive” as “having the property or capacity of 
attracting towards oneself or itself by influencing will and action; having the property of attracting 
interest, attention, affection, desire, etc.; interesting, pleasing, alluring”

9 The OECD’s first principle of good regulation (OECD 1997 Guidelines) concerns issue 
identification: “Is the problem correctly identified? The problem to be solved should be precisely 
stated, giving clear evidence of its nature and magnitude, and explaining why it has arisen”

10 JTI reserves its position as regards the other factors alluded to in the Call for Evidence, 
Assessment and Policy Memorandum in relation to the perceived benefits of the tobacco control 
measures considered in the Bill 

11 http://www.scotland.gov.uk/Publications/2006/11/21155256/12. See, in  particular, the analysis 
of that consultation process and the Scottish Government’s resulting Action Plan of May 2008, 
“Scotland’s Future is Smoke-Free: The Smoking Prevention Action Plan” (the Action Plan) at 
paragraphs 13.2 and 13.3 of this document 

12 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31989L0552:EN:HTML

13 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2003:152:0016:0019:EN:PDF

14 Available on JTI’s website at http://www.jti.com/cr/industry regulation 

15 JTI believes that the gantry shown on page 4 of the LACORS Report is representative of 
industry practice prior, rather than subsequent, to the POS Regulations. The LACORS Report 
erroneously asserts that the gantry image is representative of practice post-regulation 
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retailers who persistently flout the law and who should be penalised. Thus, the TMA fully supports 
the SPWG’s recommendation of the introduction of a ‘negative licensing scheme’ that would 
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http://www.dh.gov.uk/en/Consultations/Responsestoconsultations/DH 091382 
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magazines that are circulated to tobacco buyers on a regular basis. JTI will be advising retailers 
of the timetable for change, the detail of the new system and retailers’ responsibilities. In addition 
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92 Populus, Tobacco Alliance Results Summary, May 2008 
(http://www.populuslimited.com/tobacco-alliancesmoking-survey-180508 html) (further detail 
about this survey is set out at endnote 80 above) 

93 Paragraph 2.1 of the Assessment 

94 Paragraph 2.3 of the Assessment 

95 Paragraph 2.24 of the Assessment 

96 Paragraph 8.12 of the Assessment 

97 Fast moving consumer goods 

98 By the Tobacco Products (Manufacture and Sale) (Safety) (Amendment) Regulations 2007 

99 For example, consideration should have been given to the extent to which the Scottish 
Government could deal with displays which also amount to advertisements using their powers 
under section 8(4) of the Tobacco Advertising and Promotion Act 2002. JTI rejects any conflation 
of product display and advertising, but it is sufficient to observe for the purposes of Better 
Regulation that the possibility of achieving the stated objective using existing powers has not 
been considered 

100 JTI would question the relevance of the Assessment’s mention of Tasmania’s positive 
licensing scheme, as there is no evidence that that scheme, rather than the increased 
enforcement efforts, made any contribution to the reduction in non-compliance rates 

101 Target announced in press release dated 15 December 2005: 
http://www.scotland.gov.uk/News/Releases/2005/12/15103640. JTI acknowledges that this press 
release was issued by the previous Scottish Executive, but understands that the current Scottish 
Government has maintained that target 

102 Data for the period from 1999 to 2007 as regards smoking prevalence in Scotland among 
those aged 16 yearsand over is available from the Scottish Public Health Observatory (see 
http://www.scotpho.org.uk/). Applying a 
straightforward statistical regression to such figures results in the following: 23.9% (2008); 23.2% 
(2009) and 22.5% (2010) 

103 http://www.scotland.gov.uk/Topics/Business-Industry/support/better-
regulation/2ndannualreport#top

104 http://www.scotland.gov.uk/Topics/Business-Industry/support/better-regulation/partial-
assessments

105 http://www.scotland.gov.uk/Topics/Business-Industry/support/better-
regulation/guidance/18698
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106 See JTI’s submissions on this point at paragraphs 16.32 and 16.33 of JTI’s FTC Response 

107 See paragraph 16.34 of JTI’s FTC Response for more on the likely impact of the proposed 
policies on employment at the Lisnafillan factory and elsewhere within the UK 

108 In the Scottish Improving Regulation Report 2008 
(http://www.scotland.gov.uk/Topics/Business-Industry/support/better-
regulation/ScotImprovingRegReport08#top), stated: “Increasing sustainable economic growth is 
the over-riding purpose of the Scottish Government. Underpinning that purpose, the Government 
is also determined to make Scotland one of the best places to do business in Europe.”
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Tobacco and Primary Medical Services (Scotland) Bill 

Society of Chief Officers of Trading Standards in Scotland 

The Society of Chief Officers of Trading Standards in Scotland, SCOTSS, is 
the professional body representing the lead officers for Scottish Local 
Authority Trading Standards Services.   On behalf of the Society I welcome 
the opportunity to respond to the Tobacco and Primary Medical Services 
(Scotland) Bill. The comments below only relate to the tobacco provisions of 
the Bill and are aligned to the issues raised in the call for evidence. 

1. The need and justification for the creation of offences in part 1 of 
the Bill relating to tobacco displays and sale of tobacco products 
from vending machines 

a. Tobacco Displays 

SCOTSS considers that on balance 3.2.3 Option 3: Ban Display of Tobacco 
Products and Smoking Accessories is an appropriate course to take. 

An argument has been put forward that Trading Standards Officers would be 
hampered in their checks for counterfeit or smuggled tobacco products if retail 
displays were removed. In SCOTSS’ experience illicit products are unlikely to 
be on open display and so a ban on display would not affect these 
enforcement activities. 

SCOTSS would like clarity in the case of tobacco displays in the departure 
areas of international airports, for example whether the ban would cover duty 
free sales where the tobacco products would be for sale to persons travelling 
outwith the EU. 

b. Vending Machines 

SCOTSS has no conclusive evidence of widespread use of vending machines 
by persons aged less than 18 years. However, following evidence gathered by 
UK public authorities that underage sales from vending machines remains a 
problem, SCOTSS supports a ban on the machines. There may be a cost in 
jobs relating to vending machine sales staff, but this cost does not outweigh 
the benefits associated with the proposed ban. Additionally, SCOTSS 
considers that perhaps holding publicans responsible for sales from vending 
machines may be seen as unfair, as they do not stock, or make a profit from 
the machines. Instead, responsibility could be placed on vending machine 
suppliers themselves. 

Finally, it may be that by banning vending machines there will be a much 
greater risk that people will purchase counterfeit or non duty paid cigarettes. 

The Bill proposes statutory defence for the offence of selling tobacco products 
or cigarette papers to a person under the age of 18 years. To rely on the 
defence the seller must see documentary proof of age of the purchaser.
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This defence would apply in the case of an underage sale from a vending 
machine. In practice this would mean that the machine would have to be 
under the direct supervision of the seller so they could challenge any 
purchasers that they suspected were under 18 years old. Many sellers would 
have to re-site their vending machines. In the case of publicans this would be 
to a position adjacent to the bar serving area. This action of re-siting the 
machine in its self would probably reduce under age sales. 

In the current situation Trading Standards Officers acknowledge that persons 
responsible for premises do heed advice and site vending machines where 
young people do not have unrestricted access and a member of staff can 
supervise sales by direct line of sight. 

2. The advantages and disadvantages of creating a register of 
tobacco retailers 

a. Registration Scheme 

SCOTSS favours 3.3.3 Option 3: Registration Scheme: a requirement for all 
tobacco retailers to be registered in order to sell tobacco. 

This option was suggested by Trading Standards Officers as an alternative to 
a licensing scheme. This scheme should keep costs to an absolute minimum 
with the least possible administrative burden on retailers and local authorities. 
A register should give a far more accurate picture of the number and location 
of tobacco sellers which would allow better targeting of enforcement 
resources.

The Bill creates offences relating to the Register. SCOTSS applauds the 
maximum penalties of a fine not exceeding £20,000, imprisonment for a term 
not exceeding 6 months, or both. This will act as a deterrent to those selling 
illicit tobacco products from domestic and other non registered locations.

SCOTSS would like the bill to clarify whether the two separate registers for 
access by local authorities and the public would contain different information 
and whether local authorities have access to information beyond their 
boundary.

3. The means of enforcement and the fixed penalties regime 
proposed in part 1 of the Bill 

a. Fixed Penalties Etc. 

The proposed fixed penalty regime would be less bureaucratic than the 
current arrangement and therefore seems reasonable and sensible.  
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SCOTSS concurs with the proposal that officers would still have the option of 
reporting more serious cases for prosecution and supports the Bill’s proposal 
that fixed penalty notices are to be considered as relevant enforcement 
actions for the purposes of tobacco retailing banning orders. Thus, SCOTSS 
supports the introduction of a fixed penalty regime. 

b. Banning Orders 

SCOTSS considers 3.3.2 Option 2: Introduction of Banning Orders as a 
sanction proportionate in dealing with repeat offenders. 

SCOTSS understands that the risk of a banning order is likely to encourage 
greater vigilance by retailers and, in time, reduce the need for Trading 
Standards enforcement action. We do not envisage that there will be more 
than a small number of banning orders so the costs involved in policing the 
Orders could be met from existing resources within the current tobacco control 
work programme. There will, however, be costs involved in making an 
application to a sheriff for a Banning Order.

c. Powers of Entry etc. 
SCOTSS considers the enforcement powers given to Council Officers to be 
proportionate.

4. Any other aspects of the Bill. 
a. Statutory Defence for Sales to persons under 18 years 

The Bill at section 4 (2) (b) states that the statutory defence for sales to 
persons under 18 years is either: 

i) the accused had taken reasonable steps to establish the customer's 
age, or 

ii) no reasonable person could have suspected from the customer's 
appearance that the customer was under the age of 18. 

SCOTSS submits that this is a retrograde step and is similar to the old 
wording of the 1937 Act which stated that the purchaser was "apparently" 
under 16.  SCOTSS suggests that this is likely to lead to young volunteers 
being cited for court if the defence remains in its current format. This may 
make enforcement more difficult as young people would be unlikely to 
volunteer if the likelihood of a court appearance was increased. 

SCOTSS believes that “or” could be removed from between point (i) and (ii) to 
combat this. 

Many local authorities already support the Young Scot Card as a PASS 
approved proof of age card and would wish to see the card as a prescribed 
document. 

b. Modernising Underage sales law 
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SCOTSS considers that the proposed fine of £2,500 for selling to under age 
people seems an anomaly whereby the maximum fine for selling cigarettes to 
a child is level 4 (£2500) but the maximum fine for not being registered is 
£20,000.

c. Powers of Entry and Seizure 

The powers of entry and seizure set out in the Bill resolve the current situation 
where trading standards services have no real power over uncooperative 
sellers.

SCOTSS suggests that it would be useful to update the power for Police to 
seize tobacco products from people aged 16 to 18.  If there was a more 
unified approach to under age alcohol and tobacco consumption, it would 
send out a much clearer message that both are unacceptable.  As it currently 
stands, it appears from the outside as though under age tobacco consumption 
is a far less serious issue.  Although anti social behaviour is a more tangible 
and immediate consequence of under age alcohol consumption, tobacco 
consumption is equally damaging and costly to society. 

d. Local Authorities’ duty to enforce the law 

SCOTSS welcomes the new duty put forward in the bill for local authorities to 
enforce the new legislation, as this will provide trading standards services with 
a duty to carry out enforcement programmes. 

e. Definition and language issues 

The definition of a tobacco business is “a business involving the sale of 
tobacco products by retail." This is designed to exempt wholesale 
tobacconists from registration but will possibly also provide a loophole for illicit 
street sellers unless an observed sale or test purchase is made. A better 
interpretation might be “tobacco business means the supply or offer to supply 
of tobacco products other than in the course of supply or offer to supply to 
another business”. 

With relation to the definition of “Specialist Tobacconists”, SCOTSS considers 
that there may be practical difficulties in enforcement staff being able 
ascertain the “tobacco” turnover of a business, and therefore whether or not 
the premises are considered to be a specialist tobacconist. Thus, there may 
be subsequent implications on specialist tobacconists’ compliance. 

The definition of tobacco products in this Bill refers to the Tobacco Products 
(Manufacture, Presentation & Sale) (Safety) Regulations 2002. However, 
there is a different definition in the Children & Young Persons (Protection from 
Tobacco) Act 1991. SCOTSS believes that if the intention of the Bill was to 
provide a full list of items relating to smoking, then the definition in the 
Tobacco Products (Manufacture, Presentation & Sale) (Safety) Regulations 
2002 does not do so. 
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f. Trading Standards Role 
The premise that Trading Standards would have an essential role in advising 
businesses on how to comply with legislation is supported by SCOTSS. 
Trading Standards Services are already committed to visit approximately 20% 
of tobacco retailers per annum for business advice. SCOTSS welcomes the 
Scottish Government’s agreement to fund a national campaign to help Trading 
Standards Officers inform tobacco retailers of the implementation of this new 
legislation and avoid costs falling on local government. Nevertheless there 
would be an increase in demand for advice to businesses from trading 
standards in the run up to the introduction of the proposed measures. 
SCOTSS agrees that the introduction of these measures may lead to a need 
for additional resources and would certainly cause a reprioritisation of duties 
and resources in the short term. This pressure could be alleviated by 
providing a suitable lead-in time for implementation. 

g. Implementation 

Currently there are two implementation dates (2011 and 2013) mentioned in 
the bill. SCOTSS believes that a single implementation date for the bill would 
avoid a two tier system. 

I am happy for this response to be shared widely with relevant 
stakeholders and to be published and trust that you find the Society’s 
comments constructive and worthy of further examination.

David Roderick 
Chairman
Society of Chief Officers of Trading Standards in Scotland 
8th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

South Ayrshire Council 

As the first Scottish local authority to operate a comprehensive proof of age 
scheme and one of the original 4 local authorities responsible for piloting the 
use of young volunteers in test purchasing tobacco, South Ayrshire Council in 
general welcomes the introduction of the Bill. We view this as a long overdue 
modernisation of the law relating to tobacco sales to young people.  We 
provide further specific comment as requested below. 

The need and justification for the creation of offences in part 1 of the Bill 
relating to tobacco displays and sale of tobacco products from vending 
machines;

Our comments under this proposal relate solely to vending machines. 

South Ayrshire Council has no conclusive evidence of widespread access to 
cigarette of vending machines by persons less than 18 years. However we did 
carry out visits, as one of the original pilot authorities, in 2003 to sites 
operating vending machines such as indoor bowling alleys and hotels, where 
access could easily be gained by young children. The supervision 
arrangement for the machines was not always secure enough and we were 
able to obtain cigarettes using a 14 ½ year old volunteer (as the age of 
purchase was 16 at that time).

We are also concerned that figures from the Scottish Schools Adolescent 
Lifestyle and Substance Abuse Survey in 2006 indicated that 10% of 15 year 
olds smoking obtained cigarettes from vending machines.

Recently in September/October 2008, we carried out a random check of 47 
licensed premises where young people would be expected to have access to 
establish if they had cigarette vending machines. Only 16 of these premises 
had machines in place and in 2 of these premises we were informed that they 
had recently requested removal of the machines. All 16 machines were 
marked with appropriate warnings regarding the age of purchase. Only 2 
machines were incorrectly situated i.e. in areas where they could not be 
properly supervised. 

Traders were asked how decisions were made regarding where machines 
were situated.  The overwhelming response was that the machines were 
being situated in areas convenient for the premises.  This could be due to 
access to an electricity point or often because there was a free wall. Feedback 
from the owners of premises with machines or formerly with machines 
indicated a general feeling that the machines were not used as much as 
before the smoking ban and didn’t generate significant revenue for the 
premises as a result. 

There was confusion on who was responsible for any sales made from the 
machines.  As the machines were owned, stocked and emptied by vending 
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machine companies some traders visited believed the operators were legally 
responsible for illegal sales, though the majority recognised that, as the 
machines were on their premises, only they could supervise them and prevent 
illegal sales.  However at present the law is far from clear on who has the 
legal responsibility should such a sale be made. 

We remain concerned that vending machines may be open to abuse unless 
other steps are taken and the present system relies on supervision 
arrangements that arte not always sufficient and can be altered by re-siting 
the machine during refurbishments etc. 

The advantages and disadvantages of creating a register of tobacco 
retailers

This proposal originated from Trading Standards as an alternative to a 
bureaucratic or costly licensing scheme whilst achieving the same aims. We 
believe the register will enable us to better target our enforcement programme 
and to offer business advice on preventing illegal age restricted sales.  Whilst 
those engaging in illicit sales of smuggled or counterfeit products will not 
register, the proposed sanctions would provide a stronger deterrent for those 
activities.

We also have concerns that the sanction for non registration cannot be 
applied to those involved in the illicit tobacco trade. We recognise that, whilst 
by the nature of their business they are unlikely to register, potentially they 
could be liable to a fixed penalty charge notice or reported to the Procurator 
Fiscal for carrying on a tobacco business whilst unregistered. However, it is 
our understanding that they could not be the subject of a Banning Order as 
‘premises’ to which the ban applied could not be specified (i.e. street corners) 
or would be ineffectual if the seller merely moved to a new location.  

In addition the definition contained in the Bill of a “tobacco business” (i.e. 
means a business involving the sale of tobacco products by retail) presents 
enforcement difficulties. The essential elements to proving this are a ‘sale’ 
and ‘retail’. From our experience illicit tobacco sales take place on street 
corners, in licensed premises and in or around markets and car boot sales. 
Most transactional offences are framed in terms of supply, possession for 
supply and offer to supply. The absence of direct evidence (such as covert 
observations or a test purchase) would inhibit enforcement action if the seller 
was found with a supply of tobacco, even openly offered to the public, but no 
evidence of a sale. A possible suggestion might be 'tobacco business means 
the supply or offer to supply of tobacco products to members of the public 
other than in the course of supply or offer to supply to another business'.

Without these deficiencies being addressed we anticipate legitimate business 
interests being disadvantaged. 

The means of enforcement and the fixed penalties regime proposed in 
part 1 of the Bill; 
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We welcome the fixed penalty regime as a quick and efficient method for 
dealing with breaches. In our experience, reporting alleged offences to the 
Procurator Fiscal can sometimes be a lengthy process due to pressures on 
the Fiscal’s Service and the Court.  However, we also agree that the 
alternative should be retained to refer suitable cases (i.e. where there are 
additional factors that merit a more substantial punishment). 

Banning orders 

We consider the introduction of Banning Orders as a sanction proportionate in 
dealing with repeat offenders. Given the economic value attached by retailers 
to the provision of tobacco products, we consider that the risk of a banning 
order is likely to reinforce the need to avoid losing the right to sell and 
encourage greater vigilance by retailers. We envisage that the number of 
prohibition orders will be small but would emphasise that, unlike criminal 
prosecution where the costs fall to the Crown for all stages, the costs of a 
banning Order will fall to the local authority where no existing resource exists 
to meet these.

Powers of Entry etc. 

We are convinced the powers for enforcement are both necessary and 
proportionate. These powers are in line with other statutes designed to protect 
the health of consumers and in addition, will help to secure any evidence that 
would mitigate against the need for a test purchase volunteer to attend Court. 

Other aspects 

We are concerned at the statutory defence provisions proposed at clause 4 of 
the Bill. We agree that the accused must believe the person under the age of 
18 (“the customer”) to be aged 18 or over AND take reasonable steps to 
establish the customer's age in addition.

However, the existence of an alternative to reasonable steps at 4(2) (ii) that 
‘no reasonable person could have suspected from the customer's appearance 
that the customer was under the age of 18’ could lead to the volunteer test 
purchaser being more liable to challenge and appear in Court as their 
appearance to ‘a reasonable person’ would be a material fact to being able to 
rely on the defence.

The other undesirable effect of this provision would be that, in order to reduce 
or eliminate reliance on this defence, the volunteers would be even younger 
than necessary resulting in a high rate of refusal to test purchasers but which 
would return a false portrayal of the number of premises that may sell tobacco 
in reality to people in the older 16 to 18 year age group. 

J Graham Peterkin 
Depute Chief Executive & Executive Director of Development & Environment 
South Ayrshire Council 
8th April 2009 
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Scottish Parliament 

Health and Sport Committee 
Wednesday 20 May 2009 

[THE CONV ENER opened the meeting at 10:03] 

Tobacco and Primary Medical 
Services (Scotland) Bill: Stage 1 
The Convener (Christine Grahame): I 

welcome everyone to the 16th meeting in 2009 of 
the Health and Sport Committee. I remind 
members, witnesses and the public to switch off 
their mobile phones and other electronic  
equipment. We have received no apologies.  

We will hear from two groups of witnesses on 
the Tobacco and Primary Medical Services 
(Scotland) Bill. There will be a round-table 
discussion with our first group, which represents  
tobacco manufacturers, retailers, wholesalers,  
voluntary organisations and cigarette vending 
machine operators. I invite people to say who they 
represent. 

Mike Davies (Association of Independent 
Tobacco Specialists): I am from the Association 
of Independent Tobacco Specialists. 

John Drummond (Scottish Grocer s 
Federation): I am chief executive of the Scottish 
Grocers Federation, which represents  
convenience stores in Scotland. 

Janet Hood (BII Scotland): I am a solicitor and 
head of BII Scotland, the professional body for the 
licensed t rade. We represent 800 individual 
members and 32 corporate members. 

Michelle McKeown (Japan Tobacco 
International): I am vice-president of corporate 
affairs at Japan Tobacco International.  

Katherine Graham (Tobacco Retailers 
Alliance): I am campaign manager for the 
Tobacco Retailers Alliance, a coalition of 26,000 
independent shops that sell tobacco products. 

Paul Mair (National Association of Cigarette  
Machine Operators): I am chair of the National 
Association of Cigarette Machine Operators.  

Julian Banks (Sinclair Collis): I am managing 
director of Sinclair Collis, which has 15 employees 
in Scotland and operates throughout the United 
Kingdom. 

Wyndham Carver (Imported Tobacco 
Products Advisory Council): I represent the 
Imported Tobacco Products Advisory Council. We 

focus on representing smaller tobacco retailers  
and the specialist trade.  

Simon Clark (FOREST): I am director of the 
smokers‟ lobby group, FOREST, which stands for 
Freedom Organisation for the Right to Enjoy 
Smoking Tobacco. We represent smokers and 
liberal non-smokers. 

The Convener: Thank you for your written 
submissions on part 1 of the bill. In round-table 
discussions I usually let witnesses speak before I 
bring in members. Many of you take similar lines in 
your submissions, so I will allow members to 
intervene. If someone makes a point with which 
you agree, it will not be necessary to elaborate on 
it at length, although if you want to add something 
or voice dissent  it would be useful to hear from 
you. 

For the purposes of our stage 1 report, it would 
help us to go through the bill section by section, so 
I propose to start by considering proposals for 
restrictions on the display of tobacco products. We 
will then consider the banning of cigarette vending 
machines, proposals for a national register of 
tobacco retailers and enforcement and penalties. 

John Drummond: Our position on the 
proposals to restrict the display of tobacco 
products was encapsulated by John Key, the 
Prime Minister of New Zealand, when he said  
“the lack of international ev idence does not justify the 
burden on small shops.”  

John Key‟s comment raises two vital issues.  
First, there is a complete lack of evidence that a 
display ban would be effective. Good legislation 
requires sound and compelling evidence; the bill is  
therefore bad legislation. Secondly, the cost to our 
members of complying with the measures in the 
bill would be disproportionate in the extreme. In 
many cases, major refurbishment of stores would 
be required. The convenience store sector would 
incur heavy costs, which could be measured in 
millions of pounds. 

Katherine Graham: I agree 100 per cent with 
John Drummond. We are overlooking more 
effective alternative measures, which are based 
on evidence and would reduce youth smoking.  
Such measures are not in the bill.  

Janet Hood: I agree. We have just had a 
change in the liquor licensing regime. Many of the 
premises that are targeted in the bill are also 
licensed for liquor. All licensees and staff will be 
trained to identify under-18s, and if they can do 
that for the purposes of selling alcohol they should 
be able to do so for the purposes of selling 
cigarettes. Training would assist people who are 
not currently in the liquor licensed trade.  

The liquor licensing legislation has caused a 20 
per cent decline in licences being taken up around 

272



1949  20 MAY 2009  1950 

 

the country—the decline is 30 per cent or more in 
rural areas. The bill will probably lead to a greater 
decline in village shops, which will harm Scottish 
communities.  

Michelle McKeown: In our submission, we 
advance arguments on the evidence. We 
commissioned two experts—an expert on 
consumer research and an economist—to 
measure the evidence that has been submitted to 
the committee against globally accepted quality  
standards. The evidence did not come up to those 
standards, and we urge the committee to consider 
the points that we make in our submission 
because the evidence is fundamentally flawed.  

Wyndham Carver: I will take the small business 
angle. My core members are tobacco importers—

small private companies that employ, on average,  
fewer than 50 people and rely to a great extent on 
the secondary supply channel of retail outlets  
because they cannot compete for space on the 
gantries. Those smaller retailers, particularly the 
ones that carry a wide range of specialist tobacco 
products, will be disproportionately affected by a 
ban because they will be less able to compete with 
the major retailers.  

I will give you an idea of the types and ranges of 
products that my core members sell: one has 356 
different types of cigar and another sells more 
than 100 different types of pipe tobacco.  
Customers need to be able to see the range to be 
able to make their choice. We are talking about  
products that do not appeal to young people. That  
act of purchasing is exactly the same as walking 
into a specialist wine shop to look at a range of 
fine wines, aged Scotch whiskies and liqueurs. 

Dr Richard Simpson (Mid Scotland and Fife ) 
(Lab): My understanding is that specialist retailers  
will be excluded from the display ban, so I would 
have thought that, if the ban had any effect on 
small retail outlets, it would benefit them because 
they would be the one group that was allowed to 
continue to display products in their shops. 

Wyndham Carver: Specialist retailers are 
grateful for the exemption—my colleague Mike 
Davies can obviously speak better on that than I 
can—but there are only 10 of them in Scotland.  
My members are national distributors who, sadly,  
cannot survive on specialist tobacconists alone.  
About a year ago, we estimated for Westminster‟s 
Department of Health their loss of turnover from a 
total ban at 40 per cent. If specialist tobacconists 
United Kingdom-wide were exempted, that figure 
would still be 35 per cent. That, of course, follows 
the smoking ban, because of which a number of 
specialist tobacco product suppliers have lost  
between 20 and 30 per cent of their business. 

Michael Matheson (Falkirk West) (SNP): From 
considering the evidence that we have received 

from the opponents of a ban on cigarette displays, 
it is not clear to me what the purpose is of the 
fairly elaborate displays for cigarettes in shops. 

Katherine Graham: Tobacco is displayed in a 
shop just as any other product is. The display is 
there for the purpose of showing our customers 
what we have available and at what prices. It is  
behind the counter because it is a valuable, highly  
portable item. We cannot let children—or even 
adult customers—in the shop simply pick it up off 
the shelves; it has to be behind the counter so that  
the retailer can guard it. 

Michael Matheson: If the purpose is to allow 
customers to see exactly what you have on sale,  
what difference would it make if you simply had a 
list of the tobacco products that you have on sale 
without having the products themselves on 
display? 

Katherine Graham: A price list would not tell  
you what was available.  

Michael Matheson: I did not say a price list; I 
said a list of cigarettes that you stock. 

Katherine Graham: Would we change that  
every day or throughout the day if we ran out of 
stock? 

Michael Matheson: You could just have a list of 
the 10 or 20 products that you stock. What would 
the difference be? 

Katherine Graham: Tobacco represents around 
a third of turnover for newsagents and the average 
small shop. Therefore, anything that restricts their 
ability to sell it in the way that they currently do is a 
threat to the business model as a whole.  

Michael Matheson: The displays of all  those 
shiny packets of cigarettes, which seem to get  
ever bigger because there are so many different  
variants—at times, the displays just seem to grow 
and grow—lead me, as a non-smoker, to believe 
that we have so many variants and so many 
attractive-looking packets to catch people‟s eyes 
to demonstrate the products that the retailer has.  
Given the serious damage that cigarettes cause to 
people‟s health, which is indisputable, I cannot see 
what purpose the displays have other than direct  
marketing for the tobacco companies. If they 
dispute the purposes that I have listed, they  
should be quite happy for shops just to have an A4 
sheet that lists the names of the tobacco products 
that they sell. The customer could just go in and 
say, “I‟ll have a packet of them, as you‟ve got  
them.” 

10:15 
Katherine Graham: Tobacco is a legal product. 

Michael Matheson: I am aware of that.  
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Katherine Graham: It is difficult for a shop to 
sell something unless it can show its customers 
what is available. Retailers should be able to sell 
tobacco as they do at present, and as they sell 
any number of other items in their shops.  

Mike Davies: Most of my members are 
specialist tobacconists and they are grateful for 
getting an exemption under the Tobacco 
Advertising and Promotion Act 2002. However, we 
also have non-specialist members who sell a 
number of specialist products. Wyndham Carver 
talked about such retailers a moment ago. The bill  
will be catastrophic for them because a high 
percentage of their turnover comes from specialist  
products but they do not meet the 50 per cent rule.  
Under those circumstances, the Government 
should consider giving them an exemption so that  
they can continue to display cigars, pipes, pipe 
tobacco and snuff.  

John Drummond: In his comments on displays,  
Mr Matheson asked why we do not just have a list. 
Modern retailing is about offering choice and 
displaying the products that are on offer, whether 
that is cigarettes, wine, other forms of alcohol,  
toilet rolls or whatever. Display is the norm and the 
way forward.  

One objective of the bill is to prevent youngsters  
from accessing tobacco. Ministers have accepted 
the evidence that the health lobby or the medical 
people put forward, but we believe that it is flawed 
because it draws on markets, particularly in 
America and Australia, where other point -of-sale 
material for tobacco products is allowed and is  
commonplace. In the UK, we are governed by the 
Tobacco Advertising and Promotion Act 2002,  
which bans items such as mats on counters,  
clocks, door posters and the like. The only point-
of-sale material that is allowed is the packaging of 
tobacco products, a large proportion of which is  
given over to a strong health message. We refute 
the evidence because it does not compare like 
with like. 

Michelle McKeown: I want to elaborate on Mr 
Drummond‟s point. The displays are there to allow 
adult smokers to choose their brand and see what  
is available and to allow us, as a legitimate 
company, to compete in the marketplace. The 
measures in the bill are about children and 
smoking. They are not about adult smokers.  
Children should not be able to get hold of 
cigarettes. There are laws that state that a person 
must be 18 or over to purchase cigarettes. Those 
laws could be better enforced, and the alternative 
solutions that we propose in our submission would 
help to prevent children from getting hold of 
cigarettes, but I reiterate that the displays exist to 
show adult smokers what is available and to 
enable them to distinguish between the brands on 
the shelf.  

Simon Clark: Everyone around the table would 
agree that no one wants to see children smoking.  
We have been told that the bill aims to reduce 
youth smoking rates, yet as far as we can tell  
there is no evidence that the introduction of a 
display ban will  have a serious impact on youth 
smoking rates.  

We support all reasonable measures that will  
prevent children from smoking, but we do not  
believe that a display ban is a reasonable 
measure. It is totally disproportionate and will have 
an impact on adult smokers, who, as Katherine 
Graham said, are simply consuming a perfectly 
legal product. There is no evidence at all that  
people impulse buy tobacco. The vast majority of 
smokers have a regular brand that they have been 
smoking for some time. However, they need the 
freedom to choose to change their brand if they 
wish to. If tobacco displays are put under the 
counter, people will not have that freedom. 

We must ask about the whole process of 
denormalisation. Many people consider the bill  to 
be nothing to do with youth smoking and all about  
the denormalisation of adult smokers. We believe 
that denormalising a legal product, as well as the 
smokers themselves, is simply incompatible with a 
free society and a liberal democracy. I hope that  
we get a chance to talk about that. 

The Convener: Yes. We will have a general 
discussion at the end.  

Wyndham Carver: I will just finish off on the 
wider specialist trade issue. On 2 February, the 
minister and Mary Cuthbert from the bill team 
visited Mr Sinforiani of Sinforiani Bros, who made 
a submission to the committee and who is leading 
on the wider specialist issue. There have been 
subsequent discussions between Mary Cuthbert  
and Mr Sinforiani and they have another meeting 
on his proposals tomorrow.  

The Convener: That was our understanding 
from the evidence that we received from the bill  
team. 

Rhoda Grant (Highlands and Islands) (Lab): I 
want to return to the comment that Katherine 
Graham made that, although display bans are not  
proven to work, other measures that are proven to 
work are not in the bill. I am keen to hear what  
they are.  

Katherine Graham: We have campaigned for 
some time for the criminalisation of proxy 
purchasing. Currently, the legal onus for enforcing 
the law rests entirely on retailers. The only law is  
that retailers cannot sell tobacco to under-18s,  
which means that it remains legal for adults to buy 
tobacco for under-18s. That sounds a bit shocking,  
but it is very commonplace. The evidence from 
trading standards is that an estimated 46 per cent  
of underage smokers regularly get their tobacco 

274



1953  20 MAY 2009  1954 

 

from a proxy purchaser. We are keen for that  
avenue of access to be closed off.  

I have seen recent studies from the United 
States that show that making possession of 
tobacco an offence for under-18s significantly  
reduces their opportunity to smoke. I know that  
there are sensitivities about criminalising minors  
but, with alcohol, if the police see someone who is  
under 18 drinking alcohol in public, they take it off 
them, whereas they do not do that with tobacco. If 
we are serious about reducing youth access to 
tobacco, those are other measures that we should 
consider.  

Mary Scanlon (Highlands and Islands) (Con): 
Obviously, my party does not want young 
people—or indeed anyone—to start smoking, but  
the evidence in the submission from the Scottish 
Grocers Federation is that, in Saskatchewan and 
Manitoba, where display bans came into effect in 
2005, the reduction in smoking was not as great  
as that in other states in Canada that did not have 
a display ban. Is that the only evidence that we 
have? It does not support the banning of visual 
displays of cigarettes. Do any of the witnesses 
know of a better evidence base than that? The 
evidence that we have suggests that not banning 
visual displays leads to a greater reduction in 
smoking among young people aged 15 to 19.  

I have a second point for the witness from Japan 
Tobacco International about something in its  
submission that I wish I had seen last week, when 
the bill team was here. Section 1.2 in its 
submission states: 

“the provisions banning the display of tobacco products  
… constitute the regulation of the sale and supply of goods  

and services to consumers”.  

It goes on to claim that that is a reserved matter.  I 
wonder whether Japan Tobacco International has 
taken legal advice on the matter or whether we are 
discussing something that is not within the 
competence of the Parliament. 

The Convener: It  read like counsel‟s opinion.  I 
will let Ms McKeown answer that. 

Michelle McKeown: Yes, we have serious 
concerns about the competence of the Scottish 
Parliament to legislate in the area. The three areas 
that we mention in our submission are the 
reserved powers of Westminster, European law 
and the European convention on human rights. 
We urge the committee to satisfy itself that it is  
happy with the view that the Scottish Parliament  
has competence in this area.  

The Convener: I remind members that the bil l  
has received a certificate of competence from the 
Presiding Officer. That is another issue that  
members can raise with ministers if they want.  

Ross Finnie (West of Scotland) (LD): It is quite 
important to make a distinction. Ms McKeown is  
not challenging the Government; she is  
challenging the Presiding Officer, who has given a 
certificate of authorisation for the bill. It is nothing 
to do with the Government. 

Michelle McKeown: We are expressing our 
concerns— 

Ross Finnie: You have focused your challenge 
on the Government. You are keen for us to do our 
homework, but you do not appear to have done 
yours. The bill has been introduced only because 
the Presiding Officer, having received it from the 
Government, has deemed it to be competent.  
What you are challenging is the Presiding Officer‟s 
ruling on the matter.  

Michelle McKeown: As I have said, we are 
raising serious questions and asking the 
committee to satisfy itself that the Scottish 
Parliament has competence in the area.  

The Convener: I do not know what the 
committee is going to do—I cannot speak for all  
members—but we usually let the matter rest when 
a certi ficate of competence has been received 
from the Presiding Officer. No doubt, the 
Government may want to comment on the matter 
in passing and, if the bill  is passed, you can 
always pursue a legal challenge. I am sure that  
you have considered that. Let us move on. 

Mary Scanlon: I asked a question about the fact  
that, in the states in Canada where a ban on visual 
displays was not introduced, the reduction in 
smoking was greater than in the states where 
such a ban was introduced. That is not a good 
evidence base. Can anyone give me something 
else to justify the banning of visual displays of 
cigarettes? 

The Convener: I suspect that you are not going 
to get any volunteers from among our current  
witnesses—and I am right. 

Rhoda Grant: I have a supplementary question.  
Although that evidence is clear, it is not clear what  
the smoking rates were prior to the ban. It could 
be that visual displays were banned in one area  
but not in another because the smoking rate in the 
first area was much higher. Until we see the 
evidence— 

Katherine Graham: Actually, I have a copy of 
that information in— 

The Convener: Sorry—I do not want people just  
to pitch in; I would like everyone to speak through 
the chair. People have been waiting to comment. I 
will bring in Ross Finnie and then Ms Hood, who 
has been waiting for a while. 

Ross Finnie: This is an open session and Mary  
Scanlon cited the Canadian evidence by way of an 
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example. The committee is asking for an evidence 
base for one side of the argument or the other. It is 
all very well to say, “Forget the Canadian example;  
there is no evidence,” but is it the witnesses ‟ 
position that there is no evidence and that the bill  
is proceeding without evidence? If so, that places 
a slightly different gloss on the whole matter. You 
have a particular interest in the bill and agree that  
there is no evidence one way or the other. 

Simon Clark: The problem is that so few 
territories or countries have introduced a display  
ban that there is simply insufficient evidence to 
justify it. Canada is one example; Iceland is  
another. The Prime Minister of New Zealand 
recently announced that there will not be a display  
ban there because the evidence does not justify it. 
You could argue that New Zealand is not  
dissimilar to Scotland in many ways, which 
suggests that the Scottish Government should 
reconsider the policy. 

John Drummond: Our position is that there is  
no compelling evidence one way or the other. The 
Canadian statistics show that you can isolate 
certain elements to argue one way or the other.  
For example, in Saskatchewan, the proportion of 
smokers in the 15-plus category increased 
between 2005, when the ban was introduced, and 
2007, whereas the all -Canada trend was one of no 
change where there was no ban. In Manitoba,  
which was the only other state to introduce the 
ban in 2005, although the number of smokers  
decreased, the proportion was still higher than the 
proportion in Canada overall. The message is  
mixed and there is no compelling evidence to 
support the ban. 

10:30 
Ross Finnie: Paragraph 15 of the policy  

memorandum states: 

“there is a „posit ive, consistent and specif ic relationship ‟ 
betw een exposure to tobacco advertis ing and the 
subsequent uptake of smoking among adolescents”. 

Paragraph 17 states: 
“In addition to having a pow erful effect on young people, 

visible displays of tobacco within shops have been show n 
to act as cues to smoke, including among those not 
intending to buy cigarettes and those trying to avoid 
smoking.”  

That is the Government‟s proposition; it might be 
right and it might be wrong. We as a committee 
are testing both sides of the argument. The 
Government is quite clear about there being a 
“positive” and “consistent” link and about the  
“pow erful effect on young people”  

of “visible displays of tobacco”. This evidence 
session gives you the opportunity to provide 
counter-evidence to rebut the proposition in the 
policy memorandum.  

Katherine Graham: I have gone through the 
evidence base; I have read all the studies that are 
mentioned. A lot of studies that link youth smoking 
and advertising have questionable applicability to 
Scotland or the UK, because of the Tobacco 
Advertising and Promotion Act 2002. Most of them 
were done in countries or states with very different  
market conditions to those in the UK. The reason 
why there is no evidence is that the whole 
proposal is based on a flawed assumption that  
when young people see the display of tobacco in 
shops, that makes them want to smoke. The 
display of tobacco is not identified as a causal 
factor in the Government‟s own research into 
youth smoking; it simply does not come into play. 

Simon Clark: I agree. I am simply not aware of 
hard evidence that suggests that children go into 
shops, see tobacco displayed and want to buy it. I 
am a non-smoker. I grew up in Scotland. I went to 
school in St Andrews and university in Aberdeen. I 
was surrounded by tobacco advertising and 
sponsorship. I have seen tobacco in shops all my 
life and, like many millions of non-smokers, that  
has never encouraged me to take up smoking. It is 
incredibly patronising to tell people that they are 
influenced to buy tobacco simply because they 
see a packet on a shelf. When you go into a 
supermarket, you see rows and rows of soap 
powder, pet food and alcohol, but that does not  
mean that you want to put  it all in your shopping 
trolley. 

I dispute strongly the premise on which the bill is  
based. The evidence about why young people 
take up smoking shows that the number 1 reason 
is peer pressure. There is obviously a family  
influence, too, if their parents smoke. However, to 
say that the display of tobacco is a major reason 
why young people smoke is total nonsense,  
because there is no evidence for it. 

John Drummond: I agree whole-heartedly. The 
“Scottish Schools Adolescent Lifestyle and 
Substance Use Survey (SALSUS)—National 
Report 2006” points to evidence that boys and 
girls—underage smokers, if you like—acquire 
cigarettes and the habit of smoking through peer 
pressure and, in some cases, through parental 
and other family influences. 

The Convener: I will at last let in Ms Hood, who 
has been parked for a long time. 

Janet Hood: If the display unit is taken away,  
the subsequent vacuum will have to be filled with 
something. Shops, especially licensed premises,  
have already gone through the painful transition to 
the liquor licensing regime that, by the time all the 
bureaucracy, architect‟s fees and lawyer‟s fees 
have been covered, will have cost the owner of the 
smallest shop in the land £3,000 to enter. Taking 
away a display unit comes with a cost; filling the 
vacuum with something comes with a cost; going 
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back to the licensing board comes with a cost; and 
the new plans that are required come with a cost. 
My friends in CJ Lang say that for a three-till shop 
the average cost will be between £13,000 and 
£15,000, which, on the back of the new liquor 
licensing regime, could be enough to cripple some 
players, particularly independents. 

There is also a health and safety issue. As many 
shops will simply not be able to afford the new 
electronic systems that make cigarettes appear on 
the counter as if by magic, the shop workers will  
have to keep bending down, which might well be 
extremely harmful to their backs. 

If those shops close, the white vans will come in.  
From my 21 years‟ local authority experience,  
working in a rural area, I know that white vans 
prevail in Scotland, selling everything from carpets  
and illegal Latvian gin to cigarettes from goodness 
knows where. The Government and, I think,  
everyone around the table accept that an 
enormous amount of tobacco—at least a third of 
cigarettes and 68 per cent of rolling tobacco—is  
sold either illegally or unlawfully in this country.  
The bill will simply benefit organised crime,  
because those people will be out there in our rural 
communities. There are not enough police to 
monitor that unlicensed activity, which will cause 
irreparable harm to Scotland.  

The Convener: There were gasps when Ms 
Hood mentioned organised crime. 

Ian McKee (Lothians) (SNP): I am finding it  
difficult to work out why these displays exist. I 
understand the point that shops exhibit the 
products that they sell, but we have been told that  
neither the size of the display nor its presence 
influences the people, including adolescents, who 
purchase these products, and that, in any case,  
cigarette smokers go for the brands that they like. 
We have also been told that since the restrictions 
on cigarette advertising were introduced in 2003 
brand variants have increased from 79 to 114.  
Indeed, variants in the Mayfair brand—which I 
think is one of Michelle McKeown‟s products—
have increased from five in 1998 to 17.  

I simply cannot equate all these claims. It might  
be argued that, if people are choosing their own 
brands and if displays have no effect, cigarette 
companies must be producing more and more 
variants to increase the display size. As a result, 
the display size is in some way an advertisement 
for cigarettes. Can you help me sort out in my 
mind the reason for the increase in the number of 
brand variants? 

Michelle McKeown: I understand your reasons 
for asking the question. The Mayfair brand is  
actually one of the fastest growing in the United 
Kingdom and, although it is true that some 
smokers stick with a brand, others might say, “I‟m 

going to move to another brand.” The Mayfair 
brand has grown from King Size to Superkings 
and other variants to satisfy its position as the 
fastest growing brand in the market. 

As a result of the Tobacco Advertising and 
Promotion Act 2002, which banned all advertising 
except for the A5 sheet of paper in the retailers,  
JTI delisted a lot of brands and took a lot off the 
shelves. Because the brands were not well known, 
they were not selling and, in an environment 
where one cannot advertise or communicate with 
one‟s customers, their market share was 
decreasing more and more. We then increased 
the variants of the other, better-known brands by 
introducing Superkings. I am not sure that that  
answers your question, but there are economic  
reasons for the increase in brand variants. 
Because the Mayfair brand is growing—it is one of 
the most popular in Scotland—there are more 
variants of it. 

Ian McKee: I do not completely follow that. Your 
argument is that Mayfair is so popular it is taking 
cigarette smokers away from other brands. I can 
see why, if there are very popular and less popular 
brands in your stable, you might decide to get rid 
of the less popular ones, but I do not see the 
reason for introducing what you might call internal 
competitors to a very popular brand. Surely if you  
were selling loads and loads of washing powder 
you would simply produce more of that washing 
powder instead of a load of different products to 
tempt people away from your original brand. It  
seems to me that you are simply fighting among 
yourselves. 

Michelle McKeown: I understand what you are 
saying, but the fact is that we are fighting against  
our competitors. As a legitimate business, we are 
trying to steal market share from our competition.  
We are not looking to increase smoking or the 
number of smokers. After all, smoking in the 
United Kingdom is declining by 3 or 4 per cent  
each year. As I say, we are a legitimate company 
competing in the marketplace, and we are simply  
trying to take market share and make our brands 
more acceptable to our smokers than our 
competitors‟ brands. 

Ian McKee: But if you have a very successful 
brand, why not leave it at that? Why have more 
variants? 

The Convener: I am going to move on, Dr 
McKee. 

Michael Matheson: Like Ian McKee, I am 
finding it difficult to understand the real purpose—

other than the marketing one—behind putting 
large cigarette displays in such a prominent  
position in shops. Some of you have stated that  
you do not believe that the policy objective of 
banning such displays will impact on the uptake of 
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smoking by young people. What impact will it have 
on people who already smoke? 

Katherine Graham: I do not think that adults will  
stop smoking just because they cannot see 
tobacco in a shop. However, the way in which the 
retailer will be impaired in selling the product might  
make smokers buy their tobacco from other places 
such as the supermarket where they do the 
weekly shop or, as Ms Hood mentioned, black 
market sources and the white van man.  

Michael Matheson: I hear what you are saying,  
but I do not necessarily follow the logic of it. If the 
displays have no impact on those who smoke or 
on the number of smokers, what is your problem 
with getting rid of them? 

Katherine Graham: Smaller shops are a one-
man operation that rely on selling things quickly, 
efficiently and conveniently— 

Michael Matheson: I understand that, but my 
question was about the problem with removing the 
displays if they have no impact on the uptake of 
smoking by young people and do not have an 
impact on those who already smoke anyway. 

Katherine Graham: I think that it will impact on 
those who already smoke, because they will  
change their shopping habits. They will move 
away from smaller shops to other sources for their 
tobacco. 

Michael Matheson: Why do you say that? What 
is your basis for those claims? 

Katherine Graham: The retailers‟ ability to sell 
tobacco will be impaired— 

Michael Matheson: But what is your evidence 
for that? You keep going on about the evidence for 
the provisions in the bill; you need to show me the 
evidence base that substantiates your suggestion 
that removing displays will make smokers change 
their purchasing patterns.  

Katherine Graham: Absolutely. An econometric  
study that we commissioned on the effect of the 
display ban proposals on smaller shops showed 
that trade would be displaced from those shops 
into supermarkets. 

Michael Matheson: So why is that not  
supported by the evidence from Canada? 

Katherine Graham: Shops have closed in 
Canada. 

Michael Matheson: No—the Canadian 
Government has made it quite clear that the ban 
has had no impact. 

Katherine Graham: I have seen evidence that  
shops have closed in Canada. In fact, I brought  
over a Canadian colleague to meet MSPs, 
including members of the committee, so that they 

could hear from the horse‟s mouth how his  
members‟ shops were closing down. I am not sure 
how we have got into the situation where the 
evidence appears to contradict itself.  

Michael Matheson: Why, then, in the Canadian 
Government‟s economic assessment of the states  
that have banned cigarette displays is there not  
one reported case of a shop closing as a result of 
the ban? 

Katherine Graham: I am sorry but I cannot tel l  
you why the Canadian Government said that. All I 
can offer to share with you is  the evidence that I 
have seen, which is from studies commissioned by 
the Canadian Convenience Stores Association.  

Michael Matheson: Ah—a vested interest.  

10:45 
Dr Simpson: Is it correct that in the areas in 

Canada in which the ban was implemented, the 
industry provided substantial funding to small 
traders to change their display process? The 
argument about the cost to small traders might not  
be incorrect, but the situation would at least be 
substantially ameliorated by the provision of funds 
by producers who desire to continue to have their 
products sold. Is that correct about Canada? 

Michelle McKeown: From a JTI perspective,  
no. No one should assume that we are going to 
pay for our products to go out of sight in the UK. 
Why would we do that? I want to make that clear. I 
have heard that— 

Dr Simpson: Are you saying that you do not  
pay for any display changes at  the moment? We 
are told that the display units change every three 
to five years, which is an adaptation problem that  
the committee will have to consider. Are you 
saying that at the moment, you provide no funds to 
any tobacco retail outlet for the display of your 
product? 

Michelle McKeown: No, that is not what I am 
saying. We did not pay to put our products out of 
sight in Canada, and you should not assume that  
we will pay to have our products put out of sight in 
Scotland. As it stands, we pay for the gantries, the 
installation and the maintenance costs with certain 
retailers. 

Dr Simpson: Are you saying that you would 
definitely not provide any money to any retailer in 
Scotland in the event of a ban being introduced? 

Michelle McKeown: I have not seen the 
technical areas of the regulation, but I am at a loss  
to understand why the business would want to pay 
for its products to be out of sight.  

Dr Simpson: I take it that that is a maybe. 
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Mary Scanlon: Katherine Graham from the 
Tobacco Retailers Alliance said that there was no 
evidence, but her submission says that a display 
ban was introduced in Thailand and that  

“nearly 10,000 tobacco sales outlets closed”.  

It went on to say that the 
“larger stores‟ share of tobacco business doubled in three 
years.” 

Katherine Graham: Thank you for reminding 
me of that. That was from an AC Nielsen report in 
2007, which showed that a lot of smaller shops 
had closed down while larger shops—I think the 
report named 7-Elevens—had increased in 
numbers.  

The Convener: We will have a wind-up at the 
end in case anyone has a point that they have not  
made and that is not in the written evidence—
remember that the committee has all  the written 
evidence as well.  

I want to move on to the banning of cigarette 
vending machines. Mr Mair, this is your area, so 
you may want to say something first. 

Paul Mair: We as an industry do not, under any 
circumstances, want underage purchases of 
products from our machines. Trading standards 
officers have carried out frequent test purc hases 
from those machines and now believe that  
underage purchases from vending machines can 
take place. NACMO does not believe that under-
18s use cigarette vending machines, although we 
believe that it is possible for them to purchase 
from them. We propose that a form of restriction 
and age verification for those machines is 
considered for the bill.  

Janet Hood: BII Scotland, as the professional 
body for the licensed trade, supports responsible 
retailing. We would hate to see any of our 
members selling cigarettes or alcohol to persons 
under 18.  

We would have serious concerns if vending 
machines were taken out of licensed premises.  
We agree with the view of my friend Paul 
Waterson, of the Scottish Licensed Trade 
Association, that having a vending machine in 
licensed premises has little direct benefit for the 
bottom line. However, we disagree with his view 
that we should therefore not be concerned about  
vending machines. The indirect benefit of having a 
vending machine is that a pub‟s customers stay  
within a regulated environment for drinking and 
smoking. Pubs are the hub of most communities,  
particularly rural ones. If people are driven out  of 
those places to get cigarettes elsewhere—for 
example, buying the entire lot in a supermarket on 
a Saturday—or if they have to go home from the 
pub because they do not have any cigarettes,  
which they like to have to accompany their drink  

when they are smoking outside the pub, people 
will cease to go to the pub.  

The Government itself has said that the pub is  
the place where young people should learn how to 
drink, because it considers it a controlled 
environment. There is therefore no reason to 
suppose that it  would not be a controlled 
environment for the sale of cigarettes, particularly  
if we had the measures proposed by Paul Mair 
and others around the table with regard to making 
vending machines secure against the odd 
purchase by underage persons. We are 
concerned that, i f the service part of selling 
cigarettes is taken away, pubs will be further 
harmed.  

I would remind the committee that we have lost  
30 per cent of the licensed trade in rural areas.  
That has affected a large number of pubs: records 
show that we are losing five pubs a week. Such 
losses will affect more than just the sale of alcohol,  
because people go to pubs for christenings,  
weddings and funerals, and use them as a resort  
when they feel sad or happy. Pubs sell not only  
alcohol and cigarettes but food and everything 
else. If pubs are lost, it will harm our economy and 
the tourism business on which Scotland depends.  
We are seriously concerned that the bill ‟s 
proposals will be the final straw—the last slice of 
the salami—for marginal pubs in rural 
communities.  

Michael Matheson: On the issue of the use of 
vending machines by under-18s, we have had 
evidence from the Society of Chief Officers of 
Trading Standards in Scotland that underage 
individuals purchasing cigarettes from vending 
machines “remains a problem ”. Additionally, we 
heard today from the Scottish Grocers Federation 
about the 2006 SALSUS report, which showed 
that the prevalence of smoking among underage 
individuals has been declining. The 2006 SALSUS 
report also demonstrated that 10 per cent of 15-
year-olds obtain their cigarettes from vending 
machines. That in itself suggests that there is a 
serious problem with the misuse of vending 
machines and underage individuals being able to 
get products. I would like to hear what the 
witnesses have to say in response to that.  

Julian Banks: Specifically on that point, we 
would question much of the evidence—the so-
called real evidence—about children who 
purchase from cigarette vending machines. All the 
evidence in the UK and in Scotland about that  
comes from surveys like the SALSUS one. It says 
that 10 per cent have reported that they buy from 
vending machines, but if you add up the figures 
the total comes to over 200 per cent. The survey 
gives children a kind of choice of where they might  
buy cigarettes, and they give a range of places 
that they buy from. We believe that there is no real 
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evidence that that is normal practice; it is what  
they say they do. That kind of evidence is  
compounded by trial purchases, which are done 
by taking young children into public houses and 
asking them to access a vending machine. Again,  
we are disappointed that such access happens,  
which is why we, as well as NACMO, have been 
working long and hard to provide access controls.  
We have presented the controls to the UK and 
Scottish Governments and hope that they will  
accept that they are a reasonable recourse to 
take. 

We are concerned that people pick up the 10 
per cent figure from the SALSUS report and use it  
in a variety of ways for which it was never 
intended. The statistic is not that 10 per cent of 
children purchase cigarettes from vending 
machines. My submission states that it ignores the 
fact that  price is quite a driver. Most Governments  
accept that price is a big driver for purchase or 
non-purchase. Unfortunately, because of the cost  
of vending, our products are considerably more 
expensive than products in a retail  environment.  
The recommended retail price of an ordinary  
brand such as Marlboro is equivalent to 29p per 
cigarette, but we currently charge the equivalent of 
40p per cigarette.  

The Convener: What does a packet of 20 
cigarettes cost in a retail setting, and what do you 
charge for it? 

Julian Banks: The recommended retail price for 
a packet of 20 Marlboro Gold cigarettes is £5.85,  
and £3 for a pack of 10, which works out as 29p or 
30p a cigarette. The average price for a pack of 20 
cigarettes in one of our vending machines is  
£6.44—that is a silly price because it is an 
average.  

Simon Clark: Mr Banks is much more 
authoritative on this subject than I am, so I can 
only echo what he says. 

To put it simply, the surveys do not make sense.  
They are based on anecdotal evidence, and there 
is no hard evidence at all. I do not have evidence 
for Scotland, but I know that the anti-smoking 
lobby claims that 52,000 children access cigarette 
vending machines in the UK every year. That  
figure simply does not add up, for the reasons that  
Mr Banks has just outlined. Cigarettes are quite 
expensive in a vending machine. Why on earth 
would a child go to a vending machine when that  
is the most expensive way of getting hold of 
cigarettes? 

We are not against further restrictions that make 
it harder for children to get cigarettes from vending 
machines, if that is happening, but we do not need 
a total ban. We are up against extremism, 
fanaticism and a lack of willingness to compromise 
because,  quite clearly, there are alternatives to a 

ban. We can use tokens or c redit cards, for 
example, and we can now even use radio-
controlled vending machines. Such measures 
would make it dramatically more difficult for 
children to access vending machines. Surely that  
approach is more reasonable than imposing a 
complete ban.  

Janet Hood: I agree with what everybody has 
said. I cannot comment on the 2006 survey that  
Mr Matheson referred to or on the numbers  of 
young people who were getting access to 
cigarettes at the time, but I can state that, at that  
time, few of the staff in licensed premises or the 
licensees themselves had had relevant training.  
Since then, the Scottish Government has made it  
compulsory for all licensees and staff to be trained 
in the sale not only of alcohol but of age-restricted 
products. BII Scotland covers those areas 
completely when training is given for our 
qualifications.  

The fact that people who work in the trade are 
not allowed to get behind a bar without  
understanding the rules and regulations will surely  
have a positive effect on the sale of alcohol and 
cigarettes to underage people. I suspect that, if 
there were any breaches in the past, they will  
certainly not be possible in the future because of 
staff training and the introduction of the measures 
that have been mentioned by my friends at the 
table, such as the use of credit cards, tokens or 
radio-controlled machines. 

Paul Mair: We believe that the case that has 
been put to MSPs has not been particularly fair 
with regard to the use of surveys. The Scottish 
schools adolescent li festyle and substance use 
survey indicates a decline in the number of 
underage smokers from 22 per cent in 2000 to 10 
per cent in 2006, with further declines since then.  

We also have issues with the way in which the 
surveys are carried out, particularly SALSUS. The 
questions are put in a multiple choice format. One 
asks how the adolescents get their cigarettes on a 
day-to-day basis and gives the following options:  
A, from a newsagent; B, by getting an adult friend 
or family member to make a proxy purchase; or C,  
from a vending machine. One in 10 of the people 
who are asked that question say that they get their 
cigarettes from a vending machine. It is an easy 
question to pick up, as it is the last question that is  
asked. 

What the survey does not ask—and the first  
question that I think that it should ask—is, “Are 
you a smoker?” We believe that a number of those 
who were asked those questions were not in fact  
smokers but still had to answer A, B or C.  
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11:00 
Dr Simpson: That attack on SALSUS is  

unacceptable. The survey has been conducted by 
successive Governments since the 1980s, and the 
questions have been put through rigorous testing.  
The researchers would not include non-smokers in 
the analysis of where people purchase. I am sorry  
but, if the evidence is to be attacked, let us have 
valid attacks. It destroys your own case when you 
make such an attack. 

Paul Mair: SALSUS is a multiple-choice survey.  

Dr Simpson: Absolutely, but there is an initial 
question about whether the person smokes, and 
only the responses from those who say that they 
do smoke are analysed when the figures are 
produced on how many people purchase 
cigarettes from various places. The survey does 
not include everyone, regardless of whether they 
smoke, in analysing where people purchase 
cigarettes. The survey has been validated and 
subjected to rigorous scrutiny over the years. It is  
a highly acceptable survey.  

Ian McKee: I have two questions. I will not  
comment on the validity of the statistics, but the 
Manchester Evening News reported last month 
that in the north-west of England there had been a 
region-wide crackdown on purchases from 
vending machines by underage people. Some 120 
pubs were visited and cigarettes were obtained by 
underage volunteers in 75 of those outlets, so it 
seems that there is a problem to be solved. I 
appreciate that some people say that that is a form 
of entrapment but, on the other hand, i f young 
people want to buy cigarettes from machines, they 
will find a way in which to distract the person 
behind the bar and ensure that they do not take an 
interest. Do you accept that that is a problem? If 
so, why have you not done something about it  
before? If there is a range of mechanisms to 
prevent it, why do you have to wait for legislation? 

Secondly, I did not entirely understand Janet  
Hood‟s argument and I would be grateful if she 
would explain it to me. As she said, people go to 
pubs to drink, to socialise and to eat food. Is she 
seriously suggesting that someone who goes into 
a pub just to buy a packet of cigarettes will then 
eat, drink and spend the whole night there? That  
seems a generous interpretation of what happens.  
I do not understand the link between the 
commercial success of a pub as far as food and 
drink are concerned and the profit that is made 
from selling cigarettes. 

Paul Mair: To answer Mr McKee‟s question 
about trading standards in the Manchester area, in 
the past 12 months, trading standards 
departments throughout the United Kingdom have 
stepped up the number of test purchases that they 
make in environments where there are vending 

machines. We are aware of that and we 
understand it. However, in the past 20 years, no 
NACMO member has been prosecuted for or 
convicted of the offence of selling tobacco to an 
underage person.  

Trading standards officers go into a pub at a 
certain time during the day with an underage 
person, who then goes to the machine, puts in the 
correct money and gets the product. Can 
someone who is under 18 go to a vending 
machine and purchase the product? It is evident  
that they can, and we do not deny that. The 
question is whether they actually do that. We 
firmly believe that they do not. However, the 
industry needs to be aware of the matter and find 
a way to ensure that that does not happen. That is  
why we propose that vending machines are not  
banned but have an age verification mechanism 
placed on them, operated through a radio 
frequency system. That will ensure that an 
underage person who goes to a machine, as they 
do at present  in the presence of trading standards 
officers, will be unable to purchase tobacco. The 
underage person will have to go to the bar, where 
age verification will take place. As an industry, we 
believe that a proof-of-age scheme should be 
used to verify people‟s age. 

Ian McKee: Why are you not doing that? 

Paul Mair: We are looking to do it. Information 
packs are being sent to all of our customers.  

Ian McKee: Can you confirm that charges are 
not outstanding against the chairman of your 
northern branch, Mr Rod Bullough, and that he is  
not being investigated for selling tobacco products 
to underage people? 

Paul Mair: I will not comment on on-going 
cases, which would be prejudiced by my doing so.  

The Convener: We must be cautious about  
getting into such matters, in case they are sub 
judice; we had better not tread there. However, in 
your response to Ian McKee‟s question, you made 
an interesting point about access to machines. A 
question was also directed at Ms Hood.  

Janet Hood: I am terribly sorry that I was not  
clear enough. If people are in a pub, are having a 
pint and want to buy a packet of cigarettes, but no 
cigarettes are available on the premises, they will  
leave. If they are in the city, they will probably go 
to the supermarket, buy the packet of cigs and half 
a dozen cans of beer and go home. Footfall will be 
lost. There are also distress purchases. If 
someone happens to want a packet of cigarettes  
and the pub is the only place where they can get  
it, because the village shop is shut, they will tend 
to go in. Because they know the person behind the 
bar, they will say, “Hello Jimmy, I am just getting 
some fags,” and will  have a pint. That is how the 
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licensed trade works—there is a synergy between 
the two purchases. 

If cigarettes are not available, footfall in the pub 
will decline. I have no statistical evidence on the 
matter, but I have phoned Punch Taverns,  
Scottish & Newcastle, Belhaven and G1 Group to 
confirm my feelings. I have spoken to individual 
licensees, all of whom have said that having 
cigarettes in a pub has the effect that I have 
described. I honestly believe that it helps to 
maintain footfall in pubs, which are the Scottish 
Government‟s preferred place for people,  
especially young persons between the ages of 18 
and 21, to have a drink. 

The Convener: You have criticised the 
Government for failing to provide tested evidence,  
but you have just given us anecdotal evidence.  
Tread carefully with such evidence when you are 
rebuking us.  

Ross Finnie: Are you telling us that people wil l  
not go to a public place where they know that they 
cannot smoke, because that is illegal, unless they 
can buy cigarettes there? I do not follow the logic  
of that argument one jot—apart from the fact that  
the evidence that you have given is totally  
anecdotal.  

Janet Hood: It is. I have made no criticism, on 
behalf of BII, of the Government evidence; I have 
no ability to do so, as BII has no research team in 
Scotland.  

The Convener: I apologise. The general tone 
was that the Government‟s evidence is anecdotal. 

Janet Hood: The evidence that I have comes 
from speaking to people in the licensed trade 
whom I represent. I am an ex-smoker. I would 
have gone into a pub to buy a packet of cigarettes  
if the shop had been shut, and I would 
undoubtedly have had half a pint while I was 
there—as a matter of courtesy, apart from 
anything else. That is an accepted norm in 
licensed businesses. I cannot produce evidence of 
it, but it has been observed by people working in 
the licensed trade for a long time. 

Rhoda Grant: My question is along the same 
lines. I can understand people who are involved 
with vending machines being concerned about the 
ban; I cannot quite follow why people who are 
involved in the licensed trade should be. If they did 
not have a vending machine, would they not be 
able to sell cigarettes from behind the counter, as  
long as the cigarettes were not on display? I 
cannot see how the proposal affects their 
businesses. 

Janet Hood: Cigarette vending machines were 
introduced to prevent theft. The theft of one packet  
of cigarettes from behind the bar knocks out the 
profit from two cartons and makes it almost  

impossible to sell cigarettes in that way.  
Nowadays, there is not enough room behind bars  
for cigarettes to be put under the counter.  

The issue that we are discussing today is how to 
prevent the sale of cigarettes to under-18s, not the 
legitimate purchase of cigarettes by adults, to 
which I am referring.  

If the measures that are proposed by Mr Mair 
and my colleagues around the table—the 
introduction of the challenge 25 policy, tokens or 
electronic methods of vending cigarettes—are 
employed, the perceived harm, which is the sale to 
under-18s, would surely be removed. I would not  
suggest that cigarettes be put under the counter of 
licensed premises. We have just gone through an 
incredibly expensive licensing law reform, which 
has probably cost most pubs at least £5,000 to 
£8,000. If they have to have an area for cigarettes  
under the counter or another area where 
cigarettes are hidden, they will have to undertake 
major variations in most areas, which will  probably  
cost between £3,000 and £5,000 by the time that  
all the bureaucracy is taken into account. That  
would be very detrimental to the licensed trade at  
the moment. 

The Convener: Mr Banks, you seem to agree 
about the importance of vending machines in 
preventing thefts. 

Julian Banks: Yes, I was going to make that  
point. When the machines were introduced,  
licensees were losing a considerable amount of 
stock on staff changeovers and when other things 
were happening behind the bar, and they 
welcomed vending machines in pubs to control 
that loss. They recognised that that was a clever 
way of controlling their losses while still providing 
a service that encouraged people to come into 
public houses. 

Although the smoking population is declining,  
going to the pub is still seen as a social event.  
Non-smokers now sit with smokers outside pubs 
whereas previously they did so inside. There is no 
doubt that the smoking ban has changed the 
social structure of the public house.  

Paul Mair: As an industry, we want to ensure 
that our tobacco is on sale in licensed premises.  
Vending machines are generally a secure and 
safe way of doing that. Putting our tobacco behind 
the bar makes it accessible to children and to 
landlords‟ sons and daughters. Having it in a 
secure machine that money has to be put into in 
order to get the product out prevents that. 

We want to be seen to be responsible and to 
work with the bill. However, we feel that, in the 
consultation process, we have not had a voice to 
put forward our proposed measures and how we 
feel that we could move things forward in a 
responsible way. The first meeting that  we had on 
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the bill was on 24 March with Mary Cuthbert and 
Anna Wallace. We have been told that we were 
asked for our views back in July 2008, through 
phone calls, but we have no record of those calls. 
The first that we knew about the bill was when we 
were at the Department of Health at Westminster. 

The Convener: I do not want us to get into tit for 
tat about who called whom about what and when. I 
know that a general call for evidence would have 
been sent out, which you perhaps missed. A call 
for evidence is sent out for every bill—even for 
members‟ bills—and the consultation is open for a 
period of time.  

Ross Finnie: It is 12 weeks, is it not? 

The Convener: I am advised that it is usually 12 
weeks. A general call for evidence is sent out for 
every bill that is proposed by the Government. You 
perhaps missed it, but many other organisations 
are alert to bills coming along and keep their eye 
open for issues that may affect their business. 

Mary Scanlon: I am still wondering about the 
evidence base. It is worth saying that the Society  
of Chief Officers of Trading Standards in Scotland 
confirms, in its evidence, that it 
“has no conclus ive evidence of w idespread use of vending 
machines by persons aged less than 18 years.”  

Mr Mair, I understand that the radio-controlled 
device was being developed. Is the system now in 
operation? If so, what effect has it had on sales of 
cigarettes to under-18s or whatever? 

Paul Mair: We have produced our radio 
frequency system and have included parameters  
to ensure that, when it is rolled out, that can be 
done efficiently and quickly. The system should be 
compatible with existing machines. Trials are 
being carried out in a number of pubs in the 
Manchester area, and the results that are coming 
back are highly favourable, on a number of points. 
First, everybody has to come for age verification.  
Secondly, the system has been embraced by the 
staff working in that environment. We are very  
much aware that, unless the system is embraced 
by the staff, it will fail. As I say, the results that we 
have got back from the initial trials have been very  
positive.  

11:15 
Mary Scanlon: Are many trials being conducted 

in Scotland? 

Paul Mair: Not currently. Because the trials are 
at an early stage, we have kept them local to the 
people who have designed the software and 
hardware for us. 

Michael Matheson: Earlier, the competence of 
the SALSUS report was questioned. We have 
heard evidence today from one party that has 

used that report, which questions the need to ban 
the display of tobacco products in shops. Another 
party questions the quality of the report for the 
purposes of defending the retention of vending 
machines. I do not think that you are doing your 
case much good if you cite evidence when it works 
in your favour but then question it when it does 
not. 

I will take up the issue that Ms Hood raised 
about the economic impact that the measures 
could have on pubs. I frequent a couple of pubs 
that do not have vending machines and never 
have had them, and they are doing very well. The 
idea that no longer allowing vending machines 
would have a dramatic impact on the economic  
viability of a pub would be justified if there was 
evidence to suggest that that was the case. If 
vending machine revenue contributed significantly  
to pubs‟ incomes and to their economic viability, all 
pubs would have them, but a significant number of 
pubs choose not to have vending machines. That  
suggests that it  is an issue of choice—it is for 
individual pub owners to decide whether they wish 
to have them. The impact of not allowing vending 
machines will probably be very marginal if it exists 
at all. 

We have heard evidence about the development 
of radio-controlled vending machines. Radio-
controlled cars started to be developed in the 
1950s and 1960s; I am surprised that it has taken 
until 2009 for the industry to recognise that there is  
a problem with vending machines. They have 
been around for a long time, and there is a long-
recognised problem with them yet, as a result of 
the potential ban, a radio-controlled vending 
machine has all of a sudden become a potential 
option for dealing with the issues. That is rather 
disingenuous. 

The Convener: Ms Hood can respond first, as  
her point was specifically taken up. The radio -
controlled vending machine issue will go to Mr 
Mair. Mr Drummond wishes to come in, too.  

John Drummond: On the comments that Mr 
Matheson has just made.  

The Convener: Is it on the economic issues or 
on the point about radio-controlled vending 
machines? 

John Drummond: No, it is on the question of 
the SALSUS report. 

The Convener: Okay. I invite responses in the 
order that I have just set out. 

Janet Hood: I said at the start that cigarette 
machines have very little impact on the bottom line 
for pubs. I agree with Mr Matheson on that, and I 
agree with my friend Paul Waterson on that.  
However, I also said that not having the machines 
can have a serious effect on marginal premises.  
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City pubs probably make more money from 
vending machines, as they have more people 
going into them. However, the service level there 
is probably less important. 

In the licensed trade, service is everything. In a 
marginal pub in the Western Isles or in north-east  
Scotland, where I live, all kinds of services to the 
community can be added, such as the sale of 
cigarettes or of groceries and even post office 
services. None of those services particularly  
affects the bottom line of the business, but they 
add a service to the community. That is what the 
pub exists to do. Each time such services are 
eroded, that cuts the bottom line and takes off 
another slice of the salami. That makes marginal 
premises less viable, as people cease to come in 
to make those purchases.  

Paul Mair: Mr Matheson speaks about the pubs 
that he goes into, which have no vending 
machines and seem to do very well. We would 
never deny that some pubs are more food led.  
Profiles are different—some pubs do not have 
vending machines and will perhaps not suffer.  

Mr Matheson says that  
“a signif icant number of pubs”  

do not have vending machines in them. I see no 
report or figures to justify that statement. We can 
all bandy figures and reports around, but you 
cannot sit and make such a statement without any 
backing for it. 

I also wish to respond to the comment about  
radio-controlled cars and so on. Where a machine 
is sited at a place where an underage person 
could gain access to it, we have adopted a token 
control system, and that system has been in 
operation for a number of years. We want to go 
one step further, however, as we have identified 
flaws in that system. That is why we want to adopt  
a radio frequency system. 

The Convener: What is the flaw in the token 
control system? 

Paul Mair: The flaw is that, in some outlets, the 
token can become available to a minor. We have 
considered the issue in other countries such as 
Spain, where tokens can be seen sitting on top of 
the machines. That is not responsible, and it is not  
what we want to be involved in.  

John Drummond: Mr Matheson‟s comments  
regarding our use of the information from the 
SALSUS report suggest some kind of conspiracy 
or linkage between witnesses round the table.  

Michael Matheson: I am not into conspiracies. 

John Drummond: Okay. All I wanted to say is  
that there are different markets. The cigarette 
vending market is quite different from the retail  
market. I have no problem whatever with the 

SALSUS report. There are perhaps elements of it  
that we do not like, but we nevertheless accept the 
numbers and the trends therein. That is why the 
example was used.  

The Convener: Helen Eadie has not spoken 
yet. Good morning. It is nice to see you. 

Helen Eadie (Dunfermline East) (Lab): Thank 
you. I have three questions—I have saved them all 
up for you, convener. 

First, would Mr Clark like to resile from the 
comment that seemed to suggest that the Scottish 
Parliament and the Scottish Government might be 
extremist if the Parliament passed the proposed 
legislation, even in the context of the World Health 
Organization‟s recommendation of 
“a total ban on tobacco vending machines”? 

As has also been stated,  

“22 countries in Europe, including France, Belgium and 
Norw ay as w ell as many others across the globe, do not 
allow  tobacco vending machines.” 

First, will you resile from your comment that we 
are being extremist by suggesting the measures?  

Simon Clark: I am sorry, but I will not. I think  
that it would be an extreme action to ban tobacco 
vending machines. We all accept that tobacco 
vending machines form a very small part of the 
tobacco market. I will openly say that, for many 
smokers, vending machines are not desperately  
popular, because of the expense of buying 
cigarettes from them. However, the point is that 
they are convenient. For someone who is in a pub 
late at night, when the local shop has shut, the 
vending machine offers a very convenient way of 
buying cigarettes.  

There is no reason why we should completely  
ban vending machines. We have already heard 
today about radio frequency control technology 
and other systems such as token and credit card 
systems, which are used in countries such as 
Germany and Japan, that would make it far harder 
for children to access cigarettes from vending 
machines—i f indeed they are using vending 
machines; I dispute the notion that large numbers  
of children are doing that.  

With the greatest respect to the people who are 
sitting round the table, I think that politicians are 
banning things far too easily at the moment.  
Surely we should be looking to compromise where 
we can. Banning tobacco vending machines would 
be an extreme act. It would be totally unjustified,  
totally disproportionate and unnecessary. 

The Convener: So the answer is no.  

Helen Eadie: He is not going to resile.  

The next question continues on the theme of 
young people being able to access vending 

284



1973  20 MAY 2009  1974 

 

machines. A report called “Test Purchasing of 
Tobacco Products, Results from Local Authority  
Trading Standards, 1st October 2007 to 31st  
March 2008” states: 

“Purchasing cigarettes from vending machines w as found 
to be the most successful w ay for young people to get hold 
of cigarettes and w as almost tw ice as successful as 
attempted purchases from a new sagent, off licence or  
petrol station kiosk.”  

I invite anyone to comment on that.  

Julian Banks: On that last point, although I 
would not use the word “entrapment”, trading 
standards officers encourage children to buy 
cigarettes from vending machines—they give a 
child £7 in coins to do that, because it is more than 
£6 for a packet. That is not a normal habit. Nobody 
stands beside a child saying, “Here‟s the £7 you 
need to use that machine.” That is a false picture.  
We hear considerable concerns from publicans 
about the way in which trading standards do that.  
That might well be the subject of legal action.  

The Convener: We will hear evidence from 
trading standards witnesses in the next panel. No 
doubt they are listening now. We can put those 
points to them and you may stay while they give 
their evidence, to hear any rebuttals. 

Julian Banks: I will not be able to talk from the 
public gallery.  

The Convener: No—you get only one slice 
here. This is your moment in the sun. 

Paul Mair: If someone who is under 18 goes 
with a trading standards officer, they can get to a 
machine and purchase tobacco. I do not want to 
repeat myself, but our industry is saying clearly  
that vending machines are not a route that  people 
who are under 18 use to purchase cigarettes. We 
have been through that already. The reasons are 
the expense of the product and the fact that a 
minor would have to walk into what is often a 
hostile environment. The huge issue regarding 
tobacco is to do with the people who sell illegally  
imported, counterfeit and contraband products on 
street corners. That is how children buy the 
product and where the issues really arise. They do 
not buy tobacco from our machines. However, we 
want to work with the Parliament to consider ways 
and means of restricting that as much as possible.  

Helen Eadie: Vending machines in Japan were 
modified so that they had age verification 
measures, but underage smokers borrowed proof-
of-age cards from friends and family. In Florida,  
where proof of age is required through an identity 
card, a test-case compliance study showed that  
one third of attempts by minors to access 
cigarettes from vending machines were 
successful. That is in a report from Broward 
County in Florida—I have the reference if you 
need it. Those examples show that there are ways 

round any age verification measures that are put  
in place, whether that  is through borrowing tokens 
or ID or through proxy purchasing, which we heard 
about earlier. The one point that has interested me 
was the suggestion that we should make proxy 
purchasing illegal or a criminal offence. However, I 
want to press you again on the point that there is  
simply no way round the age verification issue.  

Paul Mair: Vending accounts for less than 0.8 
per cent of total tobacco sales. The age 
verification system that we propose uses radio 
frequency control machines. That is dissimilar in 
many ways to the system in Japan, where a card 
is used to take the machine from a dormant to a 
live state. The system that we use is based not  
only on a card, but on age verification by members  
of staff behind the bar who are qualified to verify  
age. If a 14-year-old went to a member of staff 
behind a bar to ask for a machine to be put into 
sale mode, the member of staff would see them. 
Young people cannot go into an outlet and 
produce a false ID card if it is obvious that it is  
false. Age verification is done by sight and by 
some form of identification. 

Dr Simpson: To sum up the evidence so far,  
you are telling us that young people do not  
purchase cigarettes from vending machines 
anyway and that test purchasing is an unfair 
approach. Those are the two points that I have 
taken from your evidence so far, neither of which I 
accept. As I understand it, the radio-controlled 
system will require a line of sight by the member of 
staff. Is that correct? 

Paul Mair: Yes. 

Julian Banks: Yes. 

Dr Simpson: Are you really telling the 
committee that in a busy pub, a member of staff 
will watch somebody move from the bar across to 
a vending machine and then ensure that that  
person makes the purchase? Many machines 
might begin in sight, but a lot of them end up out of 
sight. How will staff ensure that a machine is  
switched off as soon as a purchase is made, or 
can only a single purchase be made at a time? In 
that case, someone who wants to purchase a 
couple of packets will have to go back to the bar to 
get it operated again. 

11:30 
Paul Mair: The NACMO siting guidelines for 

machines are fairly explicit. We would like to 
ensure that every single machine in a pub can be 
seen easily from the bar. We are not talking about  
having machines down corridors or in alcoves; we 
are talking about having them within sight from the 
bar.  
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You asked what happens once the machine has 
been activated. The system is simple. The 
machine lies dormant, which means that i f 
someone puts in money, it falls through the slot  
and into the tray—they cannot purchase until the 
machine is activated. That happens once a 
member of staff has seen the person who wishes 
to use the machine. The person goes to the bar 
and asks to use the machine, age verification 
takes place and they then go to the machine.  
Once the person has put the money in and one 
packet of cigarettes has been vended, the 
machine goes into a dormant state again. Also, i f 
the person does not get to the machine in an 
allotted time, it shuts down.  

On the comment about people wishing to 
purchase two packets of cigarettes, in the time 
that I have been in the industry, I do not think that  
anyone has ever purchased two packets of 
cigarettes from a vending machine.  

Dr Simpson: I have difficulty getting a drink in 
many of the bars that I go to, but you are trying to 
tell me that, in a busy bar, someone will stand 
there and ensure that the system operates 
correctly. I find that interesting. I do not  know how 
many pilots you are operating, but if there were a 
sufficient number of sites to allow test purchasing 
to take place, it would be interesting to find out the 
results. 

Paul Mair: With regard to RF systems, we have 
employed the services of a company that was 
recommended to us by the Department of Health 
at Westminster to carry out test purchases at sites  
where we have the system to ensure that it works 
and to find out what is happening.  

The Convener: When will you have that  
evidence for us? 

Paul Mair: I would have to speak to a colleague 
about that. 

The Convener: Time marches on and we wil l  
march on to different stages of the bill. 

Paul Mair: We are talking about a matter of 
weeks.  

The Convener: It would be useful if you could 
let me and the clerks know the timetable, so that  
we can consider that evidence.  

Paul Mair: We have spoken to Mary Cuthbert  
about that  and she is waiting for the results from 
us, too. 

Julian Banks: Sinclair Collis is carrying out  
separate trials with a similar product. We offered 
to bring a machine to the committee. At that point,  
I did not know that it was a round-table 
discussion—I thought that the format was 
different. We took a machine to our depot in 
Scotland and suggested that we could site it in a 

pub close to the Parliament—perhaps one of Dr 
Simpson‟s pubs.  

The Convener: We are interested in machines 
that are operating in real conditions, particularly in 
busy bars. I can think of some small rural pubs 
where it would be difficult to put a cigarette 
vending machine within sight of the bar. 

Julian Banks: We do not put them in if that is  
the case. We work hard with trading standards 
officers. We are not against them—we work with 
them on siting. They ring us up if they think that a 
machine is not in the best position and we move it  
immediately. 

The Convener: We have a last question, from 
Ian McKee. 

Ian McKee: I wanted to ask this as the first  
question. I feel that the committee should know 
who we are taking evidence from, although that is 
pretty obvious from some of the details that we 
have been given. For example, we know that  
Sinclair Collis is a totally owned subsidiary of 
Imperial Tobacco Group. Is that correct? 

Julian Banks: That is correct. 

Ian McKee: I am not criticising—it is just nice to 
know.  

I ask Simon Clark of FOREST, Katherine 
Graham of the Tobacco Retailers Alliance and 
Paul Mair of the National Association of Cigarette 
Machine Operators to tell  us whether their income 
is wholly or partially from tobacco manufacturers  
or from other sources. 

Simon Clark: I am happy to tell you that we get  
donations from JTI, British American Tobacco and 
Imperial. We are in our 30th year, and without  
those donations it would be very difficult for us to 
exist and to be here to put our case in a 
democratic forum.  

The Convener: How much do you get? 

Simon Clark: It is approximately £250,000 a 
year.  

Paul Mair: NACMO is funded by its members.  
We have 55 members, ranging from large 
cigarette vending companies—all independently  
owned—to individuals with perhaps only 20 or 30 
sites, and we take an annual subscription from 
them. 

To be clear, JTI, BAT and Imperial are among 
our members, as are manufacturers of cigarette 
machines. NACMO exists as a body to represent  
cigarette vending machine operators, so input  
from the tobacco industry is important. 

Ian McKee: What proportion of your income 
comes from the tobacco manufacturing side? 
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Paul Mair: I do not think that that is relevant to 
the conversation.  

The Convener: Oh, I think that it is relevant. It is  
a straight forward question—we have already had 
an answer from FOREST. 

Paul Mair: I cannot answer that question today,  
but I can get the information for you, convener, i f 
you think it is important. 

The Convener: We would appreciate the 
information, and it will be published as part of our 
evidence session.  

Katherine Graham: My campaign is funded—
and has been since it was founded 26 years ago—

entirely by the Tobacco Manufacturers  
Association, which means that we can offer free 
membership to independent retailers of tobacco 
products. We have traditionally campaigned 
against the black market, which is obviously an 
issue that is relevant to the manufacturers of 
tobacco and to the retailers that sell it. 

Before the proposals to ban tobacco displays 
were announced, we had 16,000 members  
throughout the UK—we now have around 26,000 
members. That illustrates the level of concern in 
the trade about the proposals. 

Ian McKee: What is your income from the 
industry? 

Katherine Graham: Gosh, I should probably— 

Michelle McKeown: I can tell you what JTI‟s 
contributions are, if that would be helpful. 

Ian McKee: That would be helpful, but Katherine 
Graham will need to write to the committee.  

The Convener: We would like to know the total 
figure. I have already asked Mr Mair to provide the 
figure for his organisation in additional written 
evidence.  

Katherine Graham: I would like to check with 
our members—the people who fund the alliance—

as a courtesy, but I will let you know. 

The Convener: Of course; you can check, and 
then write to the committee with the figure. I 
understand that you have undertaken to provide 
that. 

Michelle McKeown: We are proud to support  
the retailers and the organisation that represents  
smokers. We are transparent about that—they do 
good work and they need support to put forward 
presentation materials and surveys when they are 
expressing their concerns to Governments about  
the impact on them of any proposed measures.  

Last year JTI contributed about £30,000 to the 
Tobacco Retailers Alliance and about £50,000 to 
FOREST. I do not know how much it contributed 
to NACMO, but I suspect that the amount was a 

lot less than the figures that I have quoted, if it was 
anything at all—sorry, Paul. 

Paul Mair: I do not have the exact figures with 
me today, but we are talking about small amounts. 
It is about £5,000 from each of the tobacco 
manufacturers; the amount that the independents  
contribute depends on the size of the company.  
The more sites they have, the larger the amount  
they pay for membership.  

The Convener: I see that John Drummond 
wants to come in—I will let him make a comment,  
if it is on funding.  

John Drummond: It is 30 seconds‟ worth of 
comment, for the record. 

The Convener: Let us hear it then.  

John Drummond: The Scottish Grocers  
Federation is funded by retail members, and it has 
the interests of retailing at heart, as opposed to 
receiving any supplier contributions. 

Katherine Graham: There is an organisation 
called the NFRN—the National Federation of 
Retail Newsagents—that has a Scottish branch.  
The committee presumably had the opportunity to 
call the federation here today, but it did not. The 
NFRN is funded entirely by its members, rather 
than by the tobacco industry in any way. It could 
have been a voice for independent  retailers,  
without any link to the industry, at today ‟s meeting.  

The Convener: We will not be chastised about  
who we call before the committee, if you do not  
mind. We have all the written evidence and it is for 
the committee to decide which witnesses to call—
we have called a very representative sample here 
today. 

I will move on to the national register of tobacco 
retailers. Does anyone want to begin? 

Mary Scanlon: I note that the policy  
memorandum says that 

“it is recognised that there is very little evidence of the 
impact of tobacco retailers licensing schemes on reducing 
underage sales”. 

Has anyone who read or saw last week ‟s evidence 
got any comments about  whether giving your 
name and address and registering under the new 
scheme will have the proposed effect? 

Janet Hood: I am not  convinced that the 
scheme will make any difference to how tobacco is 
sold because there is no evidence to show that it  
will.  

What would be the timescale to register people? 
I have not been able to find that out from the bill,  
but it is terribly important. If people apply to join 
the scheme, they need to know how speedily they 
will be registered. Will it be instant or will it take six 
weeks? 
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Dr Simpson: It will be done online.  

The Convener: I think that it will be done online,  
but we will get clarification from the minister. Much 
of the process will be dealt with in regulations that  
will come before the committee before we reach 
stage 2. We will have draft regulations before we 
reach the first amendment stage.  

Janet Hood: May I respond to Ms Scanlon‟s 
other point? I did watch the broadcast of the 
previous committee meeting. There are some 
legal anomalies in the bill that could lead to 
difficulties if persons have the misfortune to be 
struck off in any area. The bill is not as clear as it 
might be as to whether being struck off would 
affect numbers of premises in an area or just one 
premises.  

The Convener: We asked that question and the 
answer was that the offending premises would be 
struck off according to the rule of three strikes and 
you are out. That is in the bill at present. 

Janet Hood: I say with respect that,  
unfortunately, there is a technical anomaly in the 
bill that could lead people to come to an 
alternative position. I wonder whether that could 
be addressed by the civil service. 

The Convener: We have asked about that too.  
As you know, stage 1 consideration of a bill is  
important because we look at where there might  
be errors, omissions, double entendres or whatnot  
so that we can get them remedied at stage 2.  

John Drummond: Registration is preferable to 
licensing, which was also considered, because it is 
cheaper, easier and more efficient—in theory.  
Licensing would lead to unnecessary bureaucracy 
and cost, so we support registration.  

There is some implication that registration wil l  
lead to the prevention, or at least the diminution, of 
activity in the illicit cigarette market. Registration in 
itself will not do that, so stronger powers are 
required by trading standards, the police or both in 
order to clamp down on activities in the illicit 
market because they are having a damaging 
effect, not only on business but on the health of 
individuals who consume such products. 

The Convener: We will talk about stronger 
powers in the next batch of questions on 
enforcement and fixed penalties— 

John Drummond: It does link in with— 

The Convener: You can speak about stronger 
powers later. I want us to stay within the current  
category of questions, but please raise that point  
when we get to enforcement. 

Helen Eadie: I want to hear people‟s views 
about the proposal from some of the respondents  
to our call for evidence that there should be a local 
register instead of a national scheme. Some 

people, for example the Trading Standards 
Institute, say that that might cut  down on 
unintended bureaucracy. 

Katherine Graham: The only issue with that is  
that you might get regional disparities, which might  
distort competition. Where small businesses are 
concerned, anything that reduces red tape and 
bureaucracy is a positive thing. On moral grounds,  
we cannot oppose any measure that would help to 
enforce the current law, which is that retailers  
should not sell cigarettes to under-18s. Shops 
have no business selling tobacco to under-18s,  
and we would support any measure that prevented 
such sales. Like Mr Drummond, I question 
whether a registration scheme would help 
enforcement against the black market.  

11:45 
The Convener: I did not follow the argument 

about regional disparities. 

Katherine Graham: If schemes were being 
administered by local authorities, the standards of 
enforcement might not necessarily be the same.  

The Convener: I think that there will be a 
standard form—it is being kept quite simple. We 
will come to that later.  

I preferred positive licensing but have demitted 
to a registration scheme. However, I think that  
display of the certi ficate of registration by the 
retailer should be mandatory, and that failure to 
display should be an offence in itself. That would 
also pertain to vans and so on. What are your 
comments on that? Would that have a deterrent  
effect in that it would remind the public that sellers  
have to be registered, and that they would be 
entering into an illegal transaction if they 
purchased where the certificate was not  
displayed? 

Janet Hood: It would be useful i f the certificate 
were displayed in shops, pubs and legitimate 
vans. It is highly unlikely that the illegitimate white 
vans that circulate in Scotland, selling everything 
from carpets to goodness knows what, would 
apply for registration. If there were no other outlet  
in an area, I do not think that anyone would care. If 
an area does not have a village shop, no one is  
going to phone the local authority, trading 
standards or the police to complain. People will  
say, “Well, it‟s here. We‟ll buy stuff from it.” The 
proposal does not address the harm that is caused 
by organised criminals, who are circulating in this  
country, selling illegal goods of all sorts, including 
cigarettes.  

John Drummond: My comments are similar to 
those of Ms Hood. The display of a certi ficate of 
registration would act as a stamp of authority but it  
would not do anything to address illicit trade.  
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The Convener: I want to move on to 
enforcement and fixed penalties. Mr Drummond, 
you said that trading standards officers need more 
powers.  

John Drummond: Absolutely. We have very  
good relations with trading standards officers.  
Where they are good, they are very, very good,  
but where they are bad—you know the rest of that  
sentence. There is an inconsistent approach in 
trading standards throughout the country. I gather 
that that is to do with resource. Steps should be 
taken to offer a consistent trading standards 
service throughout the country. As responsible 
retailers, we believe that greater steps should be 
taken—either directly with trading standards 
officers or in conjunction with the police—to stamp 
out underage sales and, in particular, the illicit 
trade.  

Michael Matheson: That picks up on Mr 
Drummond‟s point about inconsistency. I have 
some concerns about how trading standards 
officers in different local authorities might choose 
to apply, for example, the fixed-penalty notice and 
the direct referral for prosecution. There is a 
danger that one local authority could take a more 
robust approach than its neighbour. Do the 
witnesses think that there is a need for some form 
of guidance to accompany that element of the bill,  
to try to ensure a more consistent approach by 
local authorities to issuing fixed-penalty notices, 
and to when referral for prosecution is triggered?  

John Drummond: I applaud your comments,  
and I agree with them. I am not sure how such a 
consistent approach can be established other than 
by an equitable allocation of resource among local 
authorities. In the next witness session, there is 
input from trading standards officers, and perhaps 
they may have some suggestions. However it is  
done, we would look for consistency.  

Michael Matheson: I do not think that it is 
necessarily an issue of resource in local authority  
trading standards departments. It is about  
ensuring that trading standards departments are 
all using whatever resources they have in a similar 
way and achieving consistency in determining 
when a fixed-penalty notice is appropriate and 
when they should go for a prosecution. I 
understand what you are saying about resources,  
but I think that the issue is more to do with the 
application of the law and when trading standards 
departments decide to take a particular course of 
action. 

John Drummond: Perhaps the way forward 
would be to have some dialogue between 
interested stakeholders, trading standards and the 
police to produce guidelines. 

Janet Hood: I agree that consistency across the 
board would be welcomed in all licensed trade 

premises. We have certainly not seen consistency 
as a result of the Licensing (Scotland) Act 2005. If 
guidance can be produced that  ensures that there 
is a level playing field, every licensee, whether on 
or off trade, would welcome it. The difficulty is that, 
as the Scottish Government acknowledges,  
different conditions apply in different areas, which 
is why we have a total inconsistency in liquor 
licensing throughout the country. We have to 
ensure that we do not have a total inconsistency in 
cigarette registration, too.  

Dr Simpson: We had evidence from the 
Association of Chief Police Officers in Scotland 
that it would wish to be involved. Should any 
registration process fall within the ambit of the 
police, rather than of trading standards? Are there 
any advantages or disadvantages to that  
approach? 

The Convener: I have long argued that trading 
standards should be monitoring licensing, which 
would free up the police for other duties. The 
witnesses could comment on either approach. The 
monitoring could be amalgamated to ensure that  
the law is obtempered. 

John Drummond: We do not have strong views 
on that, but we believe that there is much to be 
gained by trading standards and the police 
working more closely together. I believe that in 
many instances they know who the culprits are 
and who the rogue retailers are. I am sure that  
between them they could work out the best way to 
tackle those issues. 

The Convener: You are nodding, Ms Hood, so I 
take it that you agree. 

Janet Hood: The police are working 
successfully with licensing standards officers at  
the moment. There is absolutely no reason why 
they could not work in the same way with trading 
standards officers. In certain areas, there is no 
overlap, but there is a sort of Venn diagram 
overlap in relation to how more serious issues are 
dealt with. The police get involved on such 
occasions, so that trading standards officers are 
not put at risk if they have to deal with a serious 
criminal type.  

The Convener: That is a very good point.  

Helen Eadie: The issue of illicit trading has 
been raised many times. I guess that that is where 
there would be a benefit in ACPOS being involved,  
as per the representations that we had from it in 
writing last week.  

Do the witnesses think that fixed-penalty notices 
should be recorded on the register? After all, there 
will be incremental stages of fixed-penalty notices. 
There could be a serious fine of £20,000 and 
upwards, which might change with time.  
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The Convener: You are on the ball this  
morning, Helen. You are firing good questions 
today. On you go; we are all thinking, “Good 
point.” 

Helen Eadie: Thank you, convener. What do the 
witnesses think about fixed-penalty notices being 
recorded on a publicly available register? 

The Convener: Just like the penalty points on 
your driving licence, which, of course, none of us  
has. 

John Drummond: As responsible retailers, we 
have no issue with that suggestion; it sounds 
eminently sensible. 

The Convener: On that harmonious and happy 
note, I will bring this evidence session to an end. I 
thank you all for your evidence. I will suspend the 
meeting for five minutes. 

11:54 
Meeting suspended.  

12:03 
On resuming— 

The Convener: Our second group of witnesses 
represent trading standards officers. I noticed that  
they had their pens out and were taking notes 
during the previous evidence. On the panel we 
have Alastair Brown, the head of environmental 
health and t rading standards in Glasgow City  
Council; David Roderick, the chairman of the 
Society of Chief Officers of Trading Standards in 
Scotland; and David Thomson, the trading 
standards manager in South Ayrshire Council. 

I invite questions from members.  

Helen Eadie: The submission from the BII 
suggests that enforcement officers should be able 
to enter premises only at reasonable times, and 
should be able to require the production only of 
books, documents, data, records and products 
relating to the sale of tobacco. Could you compare 
that with the situation with regard to other 
regulated products with which you deal? 

David Roderick (Society of Chief Officers of 
Trading Standards in Scotland): Most of our 
powers apply to premises during their usual hours  
of business. It is very rare that we would want  
access to a business when it was closed. I 
presume that the comment that you refer to 
concerns public houses: we would normally only  
go into a public house when it was open. 

On access to records, there was discussion 
about specialist tobacco retailers and so on. We 
would need to see the records of a business in its  
entirety if we were to assess whether 50 per cent  
of its sales were of tobacco. If we had access only  

to the tobacco records, we would not be able to do 
that calculation.  

Alastair Brown (Glasgow City Council) : It is  
reasonable to say that enforcement officers might  
be in premises for a variety of reasons and that  
the procedure that has just been described is  
familiar to any enforcement officer. I would not  
want officers to be restricted to one function.  
When they are in premises they could, in theory,  
be multifunctional.  

Helen Eadie: Last week, ACPOS wrote to us to 
suggest that the police might have a role in 
enforcement, which is interesting because it is rare 
for police officers to volunteer their services and 
support. Do you see a role for the police in that  
regard? I gather that they are not involved in other 
areas.  

Alastair Brown: We work with the police on a 
variety of issues. There are good examples of 
partnership working with the police in other fixed-
penalty regimes—certainly in Glasgow—and I do 
not see why this area should be any different.  
There is no reason why trading standards officers  
and police cannot both be involved in the 
enforcement regime. 

David Roderick: Trading standards officers  
already work with police on what are, essentially,  
regarded as police matters, such as the sale of 
knives to under-18s and the sale of imitation 
firearms. The police recognise that trading 
standards officers have the expertise in underage 
sales and are familiar with the sorts of premises 
that sell such items, while they have the expertise 
in the products themselves. 

Ross Finnie: On the sale of alcohol, the 
relationship between the police and trading 
standards officers is the other way around—the 
police come first and trading standards officers  
come in behind.  

We are rewriting the law on tobacco such that  
tobacco will be regarded far more seriously than 
alcohol is: the product is not to be seen in shops at  
all, because the message that we are trying to 
send is that smoking is an extremely serious 
matter. Given that, would it be better i f the police 
had the prime role in enforcement? 

David Thomson (South Ayrshire Council): I 
understand that the police are concerned that the 
bill gives them no powers to enforce the legislation 
properly. They should be able to issue fixed 
penalties to non-registered or illicit sellers that they 
come across in their everyday duties. The thrust o f 
the work that trading standards officers do with 
businesses has enabled them to build up expertise 
in underage sales and so on. 

Alastair Brown: In Glasgow, environmental 
health officers and trading standards officers work  

290



1985  20 MAY 2009  1986 

 

together in one department. Licensing standards 
officers, who were mentioned by the previous 
panel, are contained within that partnership. One 
of the key roles for environmental health 
departments and the trading standards 
departments is business regulation. That fits in 
with the idea that we are about getting businesses 
to comply with legislation and advising and 
supporting them so that they can do so. To take 
one part of business regulation away from the role 
of those departments seems to be a bit strange.  

The police have a clear role to play, but the 
proposals in the bill fit in with the business 
regulation role that we already play. There has 
been quite a lot of discussion about how we can 
improve business regulation in the UK, in which 
the Local Better Regulation Office has been 
involved. Businesses would find it beneficial to be 
able to see clearly who is responsible for 
regulating them.  

Ross Finnie: We make a distinction around 
products that can have damaging effects on 
people‟s health. We are elevating tobacco to a far 
more serious level than alcohol; we are saying that  
even seeing it in a shop might cause someone to 
buy it impulsively, and that we therefore want it to 
be completely out of sight. Alcohol regulations are,  
however, enforced by the police and tobacco 
regulations will not be.  

Alastair Brown: A parallel example would be 
enforcement of anti-smoking legislation in public  
places, which is undertaken by environmental 
health officers.  

The Convener: The submission from ACPOS 
came in late, so we have not arranged to hear 
from its representatives. However, if the 
committee would like to speak to ACPOS, we 
have time to arrange that for a later meeting. I feel 
that that would be quite useful, so perhaps we 
should think about it.  

Michael Matheson: Some people in the 
tobacco industry have suggested that a ban on the 
display of cigarettes could have the unintended 
consequence of increasing the illicit trade in 
tobacco. The logic seems to be that having the 
products on the gantries allows people to see that  
the goods are kosher, which might not be the case 
when the product is kept under the counter.  

What are your views on that suggestion? 

David Thomson: I do not follow the logic of that  
argument, because the sole driver for buying 
illicitly—which currently happens at car boot sales,  
pubs, Sunday markets and so on—is cost. The 
argument seems to be that, once the products are 
out of sight, people who have been buying 
cigarettes from a convenience store for years will  
not know that it sells them anymore and will  
therefore seek out someone who is selling 

cigarettes illicitly, or that someone who cannot buy 
cigarettes from a vending machine in a pub will go 
out and find some illicit tobacco. However, people 
do not change their habit of buying legitimate 
goods simply because a product has been 
removed from sight. They will still source tobacco 
from the same places and ask the proprietors  
whether they sell tobacco. If one shop does not  
sell tobacco, they will  go to another. I cannot  
follow the link between the products being 
removed from sight and illicit sales. 

Michael Matheson: The BII suggest that  
removing vending machines from pubs in small 
rural communities that do not have shops would 
play into the hands of organised crime—I think  
that is the phrase that was used—and that the 
white van man would take over the sale of 
cigarettes. Is that a legitimate concern? Can you 
see it becoming a sizeable problem as a result of 
a ban on vending machines in pubs in rural areas,  
where there is no shop that sells cigarettes? 

12:15 
David Roderick: I am not sure that there would 

be a direct link between the ban on vending 
machines and illicit sales. We are conscious that 
the legitimate trade has genuine concerns about  
illicit sales. As part of the enhanced enforcement 
programme, we agreed that there should be a  
Scottish trading standards scambuster team, 
funded by central Government, run by North 
Lanarkshire Council and Dundee City Council and 
operating Scotland-wide. Part of the group‟s remit  
is to assist HM Revenue and Customs to deal with 
the illicit trade. Often such sales are, to some 
extent, out of the reach of local trading standards 
officers, because of the nature of the activities  
concerned: because they are often part  of 
organised crime, they need the sort  of detailed 
attention that only something like a scambuster 
team, working in co-operation with the police and 
HMRC, can give.  

The Convener: Is “scam” an acronym in this  
context, or is it just the slang term? 

David Roderick: The project, which is funded 
by the Department for Business, Enterprise and 
Regulatory Reform, is called scambusters.  

The Convener: Is “scam” an acronym in this  
case? 

David Roderick: No.  

The Convener: We should be happy, because 
we all know what a scam is. Eyebrows were raised 
when the term was used. 

Michael Matheson: Will any of the measures 
that may be introduced under the bill play into the 
hands of organised crime and illicit trade? 
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David Thomson: The bill  should help us to 
crack down on illicit trade—we will probably come 
on to that later. The bill gives police and trading 
standards a direct power to deal, through a fixed 
penalty or a report to the procurator fiscal, with 
people who are not registered to sell tobacco,  
which should increase our ability to crack down on 
illicit sales. 

I will not go into the complexities, but there is a 
complex picture of illicit tobacco sales, involving 
street trading and non-fiscal-marked goods, which 
fall within the remit of customs and trading 
standards trademarks. However, the provision for 
those who are not registered to receive a fixed 
penalty or be reported to the fiscal should make 
operations much simpler for us and our police 
colleagues. The bill will add strength to our elbow 
as we seek to crack down on illicit sales. 

I have no evidence that normally law-abiding 
people will suddenly seek out the illegitimate trade 
if their legitimate source of tobacco is hidden from 
sight—it will not be removed completely. A large 
proportion of people in the country still do not  
know where to find the illicit trade and, even if they 
did, would not want to be associated with it. I see 
no evidence that illicit sales will cash in on the 
removal of cigarettes from display and the banning 
of vending machines. 

The Convener: Would displaying of a certificate 
confirming registration to sell tobacco products 
resolve the issue? A Government campaign on the 
new legislation would let people know that they 
could still purchase cigarettes in such premises,  
even though cigarettes were no longer displayed.  

David Thomson: When we originally  
considered the provisions for display of a 
certificate, we were ambivalent about the 
proposal. There are many pieces of legislation that  
tell people to display things—members of the 
public do not look up to see whether someone has 
a credit licence on the wall before taking out credit  
with them. The online register will  enable 
enforcement agencies to check whether people 
are registered. I am not sure that the absence of a 
certificate will lead people to ask trading standards 
whether someone is registered. The purpose of 
the certi ficate may be to indicate in a roundabout  
way that tobacco is available on the premises. I 
think that people are likely just to ask for their 
usual.  

The Convener: The situation would be different  
if it were mandatory to display a certificate and an 
offence not to do so. That would let people know 
exactly where they stood.  

David Thomson: It comes down to the number 
of times that we go in and ask for— 

The Convener: I am talking about ordinary  
people, who will go in whether or not they have 

seen the product. If someone is displaying a 
certificate that indicates that they are authorised 
by the Scottish Government to sell cigarettes, and 
people know that it is mandatory to display such a 
certificate, they will know that they are in a place 
where they can still get cigarettes. 

David Thomson: People must display a weights  
and measures notice in their premises. The 
number of complaints that we get about people not  
displaying such notices is probably zero.  

The Convener: Okay. I might be flogging a 
dead horse with this one, but I will keep going 
anyway. 

Mary Scanlon: The Society of Chief Officers of 
Trading Standards in Scotland says in evidence 
that in its experience 

“illicit products are unlikely to be on open display and so a 
ban on display w ould not affect these enforcement 
activit ies.” 

There seems to be an underlying view that  
current measures that deal with proxy purchasing 
of cigarettes are not being enforced by the police 
or trading standards. However, the SALSUS 
report, which has been quoted quite a bit today,  
found that 38 per cent of 13 to 15-year-old boys 
who were regular smokers got cigarettes from 
friends, siblings and parents. Furthermore, 48 per 
cent of regular girl smokers aged 13 to 15 were 
also given cigarettes by friends, siblings and 
parents. Why is something not being done about  
proxy purchasing? Is it because of a lack of 
resources in trading standards?  

I read in last week‟s evidence that you could 
count on one hand prosecutions for selling 
cigarettes to under-18s over the past five years.  
Why are the existing measures not being enforced 
by trading standards officers? 

David Roderick: Proxy purchasing is not the 
same for cigarettes as it is for alcohol—it is not an 
offence to buy cigarettes and then to give them to 
someone who is underage. If that is done with 
alcohol, the person commits an offence, as does 
an underage purchaser of alcohol. Equivalent  
provisions for tobacco purchasing do not exist; it is 
not an offence for an underage person to buy 
tobacco or for someone to buy it on their behalf,  
so we cannot take proceedings in such situations.  

Mary Scanlon: So, if you were standing in a 
shop watching as I bought cigarettes and handed 
them to a 10-year-old, that would be okay, would 
it? 

David Roderick: Legally, yes; morally, no. 

Mary Scanlon: It is also quite all right to do that  
in front of the police. What about  prosecutions of 
shop owners who sell tobacco to under-18s, which 
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is illegal? I understand that there have been very  
few such prosecutions. Why is the number so low? 

David Roderick: To some extent, it depends on 
the level of activity by local authorities. Until last  
year, when the enhanced enforcement programme 
began and additional resources came from the 
Scottish Government, only a small number of 
authorities were actively involved in test  
purchasing. Other authorities were simply going 
round advising businesses on the requirements  
and were positively not doing test purchasing. Test  
purchasing is the only way to get sufficient  
evidence to report to the fiscal.  

Mary Scanlon: Has lack of resources led to the 
low number of prosecutions? 

David Roderick: The low number of 
prosecutions is, to a certain extent, because of 
lack of resources. As I said, until additional funding 
came through last year, many authorities were not  
doing test purchasing. Equally, the low number is  
to do with the effect of test purchasing. In my 
authority area, we have agreed with the fiscal ‟s 
office that if we get a sale, the seller gets a written 
warning on the first occasion and is reported to the 
fiscal only after a second sale. We have reported 
probably only a handful of businesses to the fiscal 
because after the first offence, people often 
tighten up their practice. That is  probably  
replicated in other authority areas.  

Mary Scanlon: The point of the bill is to 
reduce—or to eradicate, which would be 
wonderful—smoking among people under 15.  
However, we see 48 per cent of girls—half of 
girls—benefiting from proxy purchasing and 
buying tobacco while they are underage. There is  
nothing in the bill to stop that.  

The Convener: That is a fair point. Many 
committee members feel that the problem of proxy 
purchasing has been missed from the bill. It would 
be possible to amend section 4—”Sale of tobacco 
products to persons under 18”—to reflect our 
concerns. Criminal offences are covered in that  
section, which talks about summary convictions 
and fines not exceeding level 4. The committee 
might want to raise that matter with the 
Government. 

Mary Scanlon: The existing measures are not  
being enforced. My final point is that SCOTSS 
says that it supports a ban on vending machines,  
but you also say that there is  

“no conclus ive evidence of w idespread use of vending 
machines by persons aged less than 18”.  

If there is no such evidence, why do you support  
the ban? 

David Roderick: Perhaps your question is the 
result of how we worded our evidence. We are 
saying that we have no conclusive evidence in 

Scotland of the use of vending machines by 
under-18s, which is probably because we have not  
done test-purchasing work on vending machines.  
Our colleagues in the rest of t he UK have been 
doing test purchasing since the early 1990s and 
have much more experience and have done much 
more work in that field. They more recently got  
round to concentrating on vending machines,  
which is why the issues that the committee heard 
about in the earlier evidence have cropped up.  
However, vending machines have not been a 
particular issue in Scotland and we have not  
undertaken a great deal of activity on them. We 
therefore do not have evidence on underage 
purchasing from vending machines, which is not to 
say that it is not happening. 

Mary Scanlon: So, there is no evidential base 
that confirms that there is widespread purchasing 
of cigarettes from vending machines by people 
aged under 18.  

David Roderick: There is no such evidence in 
Scotland, but there is in the rest of the UK. The 
work of trading standards officers in England,  
particularly the north-west of England, leads us to 
believe that the situation is not greatly different in 
Scotland.  

Dr Simpson: Test purchasing was not brought  
in to Scotland until 2005, when it was piloted in 
Fife. I was the Deputy Minister for Justice in 2001 
who tried to bring in test purchasing, but the Lord 
Advocate had to consult on it and so on. I 
therefore point out to Mary Scanlon that we have 
not been doing test purchasing for long, whereas 
they have been doing it in England. 

I have a couple of questions for the witnesses.  
Should we allow moving vehicles—I presume that  
that includes car-boot sales—to be registered to 
sell cigarettes, or should registration be restricted 
to mobile vans in areas where there is no other 
outlet? In other words, would registration for 
moving vehicles be helpful in tackling the illicit 
trade in cigarettes? For example, car-boot sale 
people will not register, but will say the usual thing:  
“I haven‟t got the certificate,” or “It‟s somebody 
else who‟s registered.” We know the games that  
they will play. However,  if we simply had a ban on 
selling cigarettes from car-boot sales and ice-
cream vans—a lot of them sell to children—would 
that be helpful in achieving the bill‟s objectives? 

David Thomson: I hate to correct a committee 
member, but the test purchasing pilot was carried 
out by South Ayrshire Council in 2002. Fife 
Constabulary did test purchasing for alcohol, but  
for tobacco, the original— 

Dr Simpson: I was not in Parliament when the 
pilot was finally implemented. 

The Convener: Ah! 
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David Thomson: There were four pilot  
authorities. Forgive me for correcting you on that  
point.  

Dr Simpson: That is no problem.  

David Thomson: Anything that  helps to crack 
down on illicit sales is good,  but  trying to 
differentiate between mobile vans and car-boot  
sales would be a problem. The latter, along with 
weekend and mid-week markets, tend not to have 
legitimate sellers of tobacco. Sales of tobacco at  
such events tend to be illicit, even when they are 
from fixed premises, such as a booth or cabin. The 
people who turn up to sell at such markets will not  
be bothered about whether they can or cannot get  
registration: they simply will not register. We must 
ensure that we have the tools to do the job of 
detecting and reporting such people. We will come 
on later to whether the offence provisions in the 
bill cover that. We think that  there are deficiencies  
in the wording regarding what is a tobacco 
business, which will not help us with illicit sales. 

We should accept that mobile operators,  
especially in rural areas, require to be registered. I 
do not think that that will allow people at car-boot  
sales to register, nor do I think that they will want  
to register, because doing so would only alert the 
authorities about where they are and what they 
are doing. 

Dr Simpson: Should we restrict mobile vans to 
areas that do not have other outlets? My greater 
concern is with getting rid of tobacco altogether,  
but in terms of fairness, people in rural areas must  
have continued access to that addictive product  
for as long as it is legal. 

Should we restrict registration in any way? At  
the moment, people can simply register. That is  
the thing about licensing—positive licensing would 
mean that there would be much tougher conditions 
and that trading would be much more expensive.  
However, we could say that mobile vans can be 
licensed to sell only in areas in which there are no 
other outlets within a certain distance.  

12:30 
David Thomson: That introduces a layer of 

complexity. If a business suddenly opened up in 
such an area, would it put the mobile van out of 
business? I can understand the objective, but from 
an operational point of view, we would be happy to 
have clear registration and non-registration.  

Dr Simpson: Perhaps I am not asking the right  
people, but you are quite happy that things like 
ice-cream vans—  

The Convener: Mr Brown wanted to comment. 

Alastair Brown: We already have a street  
traders licensing system, so we regularly engage 

with street traders on a variety of issues, and I 
cannot see why the selling of tobacco should be 
excluded. The bill could be a good opportunity for 
us to focus on problems relating to the retail of 
tobacco from mobile vehicles or by street traders.  
As I say, we already license street  traders, and I 
see no reason why we cannot ask them to register 
for tobacco retail.  

Ross Finnie: Like Dr Simpson, I am not at al l  
sympathetic to tobacco and addictive products, but 
because we are not banning them, there are 
issues that we must deal with.  

Mr Thomson, I am fascinated by your view that  
when tobacco products cease to be on display, no 
one‟s purchasing habits will be affected. What  
other product are you aware of that is similarly  
unavailable, and on what basis do you assert that  
there is no effect on the purchasing of it?  

David Thomson: I return to my answer to 
Michael Matheson‟s question. I was asked to 
provide a personal view. I do not think that  
removing a product from display would change the 
buying habits of someone who purchased it  
regularly from a premises. If the product was not  
on display, it would not make them think that they 
had to buy it illicitly. I do not know whether they 
would stop buying it, but I do not see the link  
between the product not being visible in the place 
from which they purchased it for many years and 
their suddenly saying, “I‟d better find an illicit  
seller.” 

Ross Finnie: Let us move back down the chain 
to the attempt to prevent sales to younger people.  
I am very much in favour of hammering those who 
sell illegally to people who are underage, but I am 
still slightly puzzled about the idea that cigarettes  
are an impulse buy. I struggle to see the evidence 
for that.  

In your written evidence, you all welcome the 
move towards forcing the retailer to seek proof of 
identity. However, the bill provides the defence 
that 
“no reasonable person could have suspected from the 
customer‟s appearance that the customer w as under the 
age of 18.”  

That is a bit of a nonsense, because if you are a 
reasonable person it is reasonable that you should 
have sought proof of identity. What is your view on 
the additional defence that the bill appears to 
provide? 

David Roderick: To a certain extent, putting 
such a defence in legislation is a retrograde step.  
The Children and Young Persons (Protection from 
Tobacco) Act 1991 removed the word “apparently” 
from the Children and Young Persons (Scotland) 
Act 1937, which said that it was an offence to sell 
to someone who apparently was underage. That  
followed similar legislation that dealt with 
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fireworks. At one time, the legislation referred to 
people appearing to be underage,  but  if it is an 
offence to sell to someone who is underage, it is  
an offence full stop. We agree that if someone has 
formed the first part of the defence, and has made 
the checks and established that a person is not  
underage, what is the point of the second part?  

The Convener: What if you had somebody in 
front of you who, because of some genetic  
condition, looked very elderly—that is rare, but  
possible—and you did not challenge them 
because there seemed to be no reason to do so,  
given their physical appearance? Indeed, it might  
have been insulting to challenge them. I am talking 
about very unusual circumstances. However, an 
absolute test would not allow for the rare 
circumstances in which you could argue that no 
reasonable person could have known from looking 
at the individual concerned that they were under 
the age of 18.  

Ian McKee: You would love to be challenged,  
convener.  

The Convener: Yes. Thank you for that. No 
more Danish pastries for you. I was making a 
serious point. 

David Thomson: We are puzzled as to why the 
second part of the defence has been inserted. I 
understand that it covers the occasional times 
when no reasonable person would assume that  
the person purchasing was under 18, such as in 
the example that you gave. Such a provision might  
need to be built in as part of a belt-and-braces 
approach, but the way in which that has been 
done would have the opposite effect: it would 
allow defence agents to bring a test purchase 
volunteer to court to try to persuade the sheriff that  
the defence could be satisfied. Bringing a test  
purchase volunteer to court would go against all  
the principles of volunteer test purchasing.  
Although the young people involved are generally  
16 and a half, in some cases they are under 16.  
We try everything possible not to bring those 
young people to court. The provision would force 
businesses—in order to keep their licence—to ask 
for the test purchase volunteer to be produced in 
court so that the defence could be tested. That  
would be a retrograde step. 

The Convener: That is an interesting answer. I 
am just testing the argument. 

David Thomson: No enforcement agency 
would ever take action in the example that you 
gave. Even in a less extreme example, it would 
clearly not serve the ends of justice to follow the 
letter of the law.  

The Convener: I am content. 

David Roderick: The defence might try to bring 
a test purchaser to court, but the point is that the 

case might not get to court until several months, or 
even a year, later. The person who was 16 or 16 
and a half at the time of the purchase would be 17 
or 17 and a half when the case came to court.  
That would cause evidential difficulties, although 
we would take photographs of the test purchaser 
at the time to overcome such difficulties. 

The Convener: That is very useful. Your 
answers have allowed me to think through the 
issue more.  

Rhoda Grant: Trading standards would not use 
somebody who obviously looked over 18 to test  
purchase. If somebody in the example that the 
convener gave made a purchase, it is unlikely that  
a policeman or t rading standards officer who was 
watching would say, “But I know that that person is  
under 18”; surely they would form the same 
opinion as the retailer. 

The Convener: Although an offence might have 
been committed, in those circumstances a 
prosecution would not serve the ends of justice. 
We will test that further. It is worth opening the 
argument up a bit.  

David Thomson: I want to clarify a point. There 
is a difference between coming across that 
situation in a shop and using a volunteer test  
purchaser. A volunteer test purchaser is controlled 
by the national code of guidance, which is  
scrupulously fair—in my view, it is overfair—

therefore we would never use someone who 
looked older. The test purchasers have to be 18 
months under the age limit, so we would not use 
anyone over 16 and a half when we might take 
legal proceedings. 

The Convener: Perhaps you have undermined 
your argument. I will think about the position.  

Ross Finnie: The argument was made that the 
trial comes some way down the line from the 
purchase. The defence in the bill might take 
account of a rare circumstance. However, that is 
not the risk that I have in mind; I am thinking of the 
large number of defence agents, who are able—as 
no doubt you were, convener—in exploiting every  
aspect of the law.  

The Convener: I was a civil practitioner—I 
divorced people.  

Ross Finnie: The court would have before it a 
witness who looked considerably older, and the 
defence agent would advance that  argument in 
open court. The second line of defence therefore 
opens up the possibility that a much larger 
percentage of people would challenge a 
prosecution, rather than the narrow percentage 
that the drafter of the legislation might have had in 
mind.  

The Convener: I am moving about on that point,  
but I will test it further with the minister.  
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Ross Finnie: Do you intend to prosecute the 
minister? 

The Convener: I do not—it might be the other 
way round. 

Helen Eadie: Sticking with the statutory  
defence,  East Dunbartonshire Council trading 
standards said in its written response to the 
committee‟s call for evidence that it was 
concerned about the wording of the statutory  
defence in section 4(2), which states: 

“It is a defence to a charge in proceedings against a 
person („the accused‟)  under subsection (1) that … the 

accused believed the person under the age of 18”.  

The submission states: 
“The use of the w ord „believed ‟, in conjunction w ith „no 

reasonable person could have suspected‟ offers a 
particularly easy defence for a tobacco retailer to the 
section 4(1) str ict liability offence”, 

and that that is 
“a retrograde step, w ith the Children and Young Person ‟s  
(Scotland) Act 1937 previously being amended to remove 
the w ord „apparently‟ from the offence in relation to the 
purchaser‟s age.”  

The council‟s trading standards team is, in effect, 
saying that leaving the bill‟s wording as it is would 
cause great problems. What is your reaction to 
that? 

David Roderick: We fully agree with that  
comment from East Dunbartonshire Council 
trading standards. That issue is part of why local 
authorities always encourage retailers to adopt a 
challenge 21 or challenge 25 approach. If retailers  
adopt only a challenge 18 policy, there is every  
chance that they will get it wrong, but if they take a 
challenge 25 approach, they will probably not  
mistake someone who is  16 and a half for 
someone who is 25. The retailer needs to seek 
that positive assurance first. 

Helen Eadie: That is helpful.  

I have another question, which concerns the 
penalties for the offences. The submission from 
East Dunbartonshire trading standards states: 

“East Dunbartonshire Counc il Trading Standards do not 
agree that the penalty for the offence of selling a tobacco 
product or cigarette papers to a person under the age of 18 
should be less than the penalty for offences relating to 
Registration of their premises.  

Trading Standards offences commonly attract a penalty  
of level 5.” 

As I understand it, the penalty will be set at level 4.  
Do you agree with that? 

Will you comment on the proposals that came 
before the Subordinate Legislation Committee 
yesterday on using regulations to control the levels  
of the penalties, as opposed to setting those levels  
in the bill? I can see why the Government is  

proposing to use regulations, because over a 
period of time the penalties would, in effect, 
decrease, but can you see any flaws in not setting 
the penalty levels in the bill? We want to ensure 
that we are doing the right thing. I would certainly  
like to hear your views on using level 4 penalties  
as opposed to level 5 penalties. 

David Thomson: The trading standards 
community was surprised to see that there was a 
penalty of £20,000 for non-registration. However, I 
accept that the fine has been set at that level in 
order to crack down on the illicit trade. I cannot  
speak for the judiciary, but I believe it is very  
unlikely that a sheriff would impose a fine of 
£20,000 on a legitimate seller who had not  
registered or had refused to register. It would be 
open to a sheriff to impose such a fine, but I 
imagine that the fine of £20,000 has been set  
because the alternative of a banning order is not  
available for illicit sellers, and therefore there is the 
possibility of a very high monetary fine or a 
custodial sentence. Although there appears to be 
a disparity, a fine of £2,500 for an underage sale 
or non-registration, or as a fixed penalty for a 
minor offence, seems reasonable, while the 
£20,000 fine simply exists to back up the law with 
teeth in dealing with illicit sellers. 

The Convener: For clarification, you said that i f 
sellers do not want to register, they do not have to,  
but surely they do if they want to keep trading in 
tobacco products. 

David Thomson: I am talking about illicit sellers  
who do not register.  

The Convener: Sorry, I thought you were 
talking about the others. 

Helen Eadie: Is it appropriate to use 
subordinate legislation to set the penalties, as 
opposed to using primary legislation? 

12:45 
David Thomson: I must correct myself. You 

were right, convener—I made the point with 
reference to legitimate sellers. I was talking about  
people who simply refuse to register. 

The Convener: If they do not register, they wil l  
not be able to sell. Registration is not  
discretionary, it is mandatory, i f they want  to 
continue trading in tobacco products. 

David Thomson: If someone took a stand,  
refused to register but  continued to trade, the 
sanction of a £20,000 fine would be available.  

The Convener: That is right. 

Helen Eadie: Would there be any flaw in the 
committee agreeing to ministers being able to alter 
through regulation the levels of fines, to match 
inflation and to address other considerations? 
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David Thomson: I have no view on the issue.  

The Convener: It is standard for the matter to 
be dealt with through regulations, so that we do 
not have to go through a whole bill procedure to 
change the levels of fines. 

Mary Scanlon: In its submission, SCOTSS 
states that it 

“w ould like clarity in the case of tobacco displays in the 
departure areas of international airports”. 

Last week, we received confirmation that the 
visual display ban will apply equally to such areas.  
Am I right in thinking that you have concerns about  
whether the ban will cover duty-free sales for 
people who are t ravelling outwith the EU? Are you 
concerned that we are banning visual displays of a 
product that cannot be consumed in this country?  

The Convener: I saw the passing the buck that  
took place between the witnesses. 

David Roderick: The question was, will the ban 
apply to displays in airports in areas where people 
have passed through security? Although most  
trading standards legislation covers such areas,  
we do not go there often.  We do not normally  
consider the activities that take place in those 
areas, apart from bar operations, as medium or 
high risk. 

Mary Scanlon: My point is that a product that is  
bought at duty free by someone who is travelling 
outwith the EU cannot be consumed in this  
country. That sets duty-free sales apart from all 
the other retailers that we are discussing. Does it  
make such sales different in any way? 

David Roderick: The wording of the submission 
suggests that we see a difference, but that was 
not really the reason for our question. We were 
seeking clarity on whether the ban would cover 
sales in duty-free areas. 

The Convener: Mr Thomson, did you say in 
passing that you had problems with the definition 
of “tobacco business”? 

David Thomson: Yes. 

The Convener: The bill states that a tobacco 
business  
“means a business involving the sale of tobacco products  
by retail”.  

What is your problem with that? 

David Thomson: The definition is the 
foundation for our taking action against legitimate 
and illicit sellers. The use of the words “sale” and 
“retail” will present some operational difficulties if 
we want to be seen to be efficient and effective 
against illicit sellers, simply because “sale” means 
a concluded transaction.  A member of the 
committee has already said how difficult it will be 
to enforce the provisions of the bill, as all the 

loopholes will be exploited. We are not dealing 
with people who have all the stuff displayed on 
trestle-tables—detection was simple in those days, 
but unfortunately they have gone. Now people 
secrete tobacco on their person and store it in 
places such as car parks. We must prove that  
people are in the tobacco business, which is  
defined by their having concluded a sale to 
someone, and that they are a retailer. Both 
present evidential difficulties. It makes things 
much simpler i f we talk about supply, possession 
for supply and offer to supply. 

The Convener: That is a helpful point. I heard 
you make it in passing, but it goes to the heart of 
many of the issues that we are discussing. We 
now have it on the record. 

Michael Matheson: I am concerned about the 
potential for trading standards officers in different  
local authorities to ramp up the way they handle 
fixed penalties. For example, for a particular 
offence, one local authority might decide to go 
straight to a banning order while another might  
decide only to issue a fixed-penalty notice. What  
guidance can be issued to assure retailers that a 
consistent approach is taken by different trading 
standards departments in different local authority  
areas? 

Alastair Brown: There are good examples of 
the application of fixed-penalty regimes. For 
example, when the ban on smoking in public  
places was introduced, the Government issued 
quite clear guidance that allowed local authorities  
to apply the measure consistently. To be perfectly 
honest, I do not think that that will be a problem, 
as long as local authority officers receive guidance 
and instruction. 

David Thomson: The Scottish Government‟s 
age-restricted products group, which was 
mentioned last week by Mrs Cuthbert and on 
which I sit, has agreed that enforcement officers  
will be issued with a code of guidance setting out  
general guidelines on what should be applied 
across the piece.  

Michael Matheson: That is helpful. The bil l  
team should have enlightened us on the issue last  
week.  

Helen Eadie: Do you have complete jurisdiction 
over the whole of an airport, ferry terminal or other 
such area,  or is there a distinction between what  
you might call the civilian side and the duty-free 
area on the other side of security? 

David Thomson: I will answer that question,  
because I was tasked to look into the matter.  
There is absolutely no problem in that respect. 
However, one perceived problem in treating the 
duty-free area—for example, the one at Glasgow 
airport—differently might  arise if there were also a 
chain of shops in the same area that would 

297



1999  20 MAY 2009  2000 

 

normally sell tobacco but which did not because 
they had to compete with the duty-free shops. You 
might, for example, find yourself allowing the duty-
free shop to display tobacco products while 
banning the shops in the regular chain from doing 
so. In any case, trading standards officers enforce 
the law in front of and behind the security gate at  
all such premises.  

The Convener: Rhoda Grant has a teeny final 
question.  

Rhoda Grant: Michael Matheson and I were 
wondering about cigarette advertising in in -flight  
magazines. I understand that other laws apply  
when the plane leaves UK airspace,  but  what  
happens when the plane is on the ground? 
Perhaps that is not such a teeny question. 

The Convener: That is more to do with 
magazine advertising than tobacco display  
gantries. 

Rhoda Grant: But it is still about displaying 
tobacco. 

David Thomson: The old joke was that if the 
airline was going to short measure you it would do 
so when the plane was outside UK airspace and 
out of our jurisdiction. Any planes in UK airspace 
or sitting on the ground are within our jurisdiction.  

The Convener: I thank everyone for giving 
evidence, particularly those who had a long wait.  
This session has been very helpful. 

My script says that we should have a short  
break now, but I will go straight to item 2.  
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Tobacco and Primary Medical Services (Scotland) Bill 
 

Imported Tobacco Products Advisory Council - Supplementary Evidence 
 
Following the Committee Hearing on 20th May, in which I was pleased to have 
participated, I am writing to follow up 2 specific issues and would be grateful if 
you would communicate them to the Convener and other Members of the 
Committee. These issues are: 
  
Smoking Related Products 
 
During the Hearing on 20th May the Convener mentioned that there would be 
an opportunity for Witnesses to make any further points at the end of the 
proceedings. This opportunity did not occur as it appears that the session ran 
out of time. The issue of Smoking Related Products was not covered during 
the Hearing and I would therefore like to record an important point which I 
would have made on this subject. 
 
The Bill includes in its planned measures under Section 27(2) ‘Smoking 
Related Products’ which are to be banned from display in premises where 
tobacco products are also for sale, and provides a list of products. Section 
27(3) states that ‘The Scottish Ministers may by order modify the list in 
subsection (2) as they consider appropriate’. 
 
There is no rationale in the Explanatory Notes as to why these particular 
products have been earmarked for a display ban in addition to tobacco 
products, and indeed we are at a loss to find any evidence as to why they 
should have been.  
 
It is important that the Committee is made aware of the fact that banning the 
display of these particular products would have a serious impact on the 
legitimate businesses which distribute and retail them throughout Scotland. 
Some of the products listed are  specialist items and sold mainly within the 
specialist tobacco trade. Taking pipes used for smoking pipe tobacco as an 
example, we can confirm that there are in excess of 1,000 different types of 
pipes sold in the UK, including Scotland, and their prices range up to £1,000; 
it can safely be said that they have absolutely no appeal to young people. 
 
ITPAC’s position therefore is to recommend to the Committee that the 
measures in the Bill with regard to a ban on the display of Smoking Related 
Products are removed. 
 
TNS Omnibus Survey Data 
 
In ITPAC’s submission letter to the Committee dated 6th April, in response to 
the Call for Evidence, we quoted data from the 2006 TNS Omnibus Survey 
which illustrated that specialist tobacco products are mostly purchased by 
people over 35 years of age. We have now obtained data from the 2008 TNS 
Omnibus Survey, and the findings are as follows: 
 

- 88% of Cigar Smokers are over 35, and 94% are over 25 
- 96% of Pipe Smokers are over 35, and 98% are over 25 
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These figures demonstrate unequivocally that not only is the customer base 
for these products ‘mature’ but also that, as compared with the 2006 figures, 
the incidence of cigar smoking is by an increasingly older consumer. It is clear 
therefore that there is an extremely small market for both types of product 
amongst younger adult smokers.  
 
We would be grateful if the Committee will give careful consideration to these 
2 points since they provide additional support to the case which we have been 
making, namely that many of these measures would, if implemented, have a 
substantial impact on the business between smaller tobacco importers and 
their retail customers. 
 
Again, I would be grateful if you would ensure that these points are brought to 
the attention of the Committee. 
 
Wyndham Carver 
Secretary-General 
Imported Tobacco Products Advisory Council  
12th June 2009 
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1 Summary and introduction 

This report considers the consultation phase regulatory impact assessment
(RIA) conducted by the Department of Health (DH) on the proposed
regulation to introduce a complete prohibition on the display of tobacco
products.

The regulatory impact assessment carried out by the DH is a consultation
stage regulatory impact assessment. This means that further work will be
undertaken to finalise the assessment: a process which we hope our work
will inform. Nonetheless, it is clear that the DH is currently of the view that
the benefits of the policy outweigh the costs. In its central case scenario it
estimates that the present value of the benefits of the regulation is £1.09
billion compared with a present value cost estimate of £85.5 million.

In this review we consider the cost estimate provided by the DH. More
specifically, the report is structured as follows:

Section 2 considers the evidence to support the DH’s claim that the proposed
complete prohibition on the display of tobacco products will incur one off
costs to retailers of £45 millions spread over two years with no further
ongoing costs.

The DH’s calculations are based upon uncorroborated capital cost estimates
which are substantially below what appear to be already conservative
estimates produced by bodies with a great degree of expertise in relation to
this issue. It is not unreasonable to believe that the capital costs could be at
least £427.5 million, more than five times greater than the DH’s estimates;
this would push the costs well in excess of the lower bound of the benefits
reported in the RIA.

Meanwhile, the DH has not taken into account the potential for its proposals
to impact on retailers’ operations, health, safety and security — with the
consequent ongoing increase in running costs. We believe additional
transaction time costs could result in a further £100 million per year, which
would push ongoing costs in excess of £830 million at net present value. Total
costs are therefore likely to be greater than £1.2 billion at net present value.

Section 3 considers the potential for unintended consequences of the
proposed complete prohibition on the display of tobacco products on retail
competition.

Small and independent retailers — such as convenience stores — are already
challenged by a competitive business environment that is increasingly
dominated by large multiple supermarkets. There are good reasons to believe
that the proposed tobacco control regulations will make this environment
even worse. Its costs will be disproportionately incurred by smaller retailers
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— meanwhile there is the serious threat of tobacco and associated sales being
displaced from smaller convenience stores to larger supermarkets and the
petrol retailers. The published RIA does not evaluate these issues.

The evidence from Iceland shows that sales in small convenience stores have
fallen since the introduction of the point of sale display, while growth in
larger stores has accelerated.

More worryingly, many small retailers in the United Kingdom are on the
brink of failure. Our conservative financial modelling demonstrates that the
small changes in tobacco sales can push many small retailers out of business.
Across the convenience sector as a whole, our indicative modelling suggests
that 11.7 per cent of stores — over 2,600 stores nationwide — could be driven
into a loss making position by the display ban. This could result in the loss of
around 8,000 jobs.

Overall, our review suggests that the Department of Health’s regulatory
impact assessment is neither thorough nor robust and, therefore, its results
and conclusions are questionable. As it stands, the RIA does not appear to
be fit for purpose, and we query whether its supposed evidence is either
appropriate or adequate to guide a government policy decision which is
likely have a significant negative impact on businesses, especially small
and independent retailers.

4
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2 The costs of banning point of sale display 

In this section, we consider the potential costs of the regulation. We start by
considering the accuracy of the capital cost estimate undertaken by the DH
before then considering some of the potential ongoing costs to retailers that
have not been included in the assessment.

One introductory – but nonetheless critical – point is that if there are no
benefits associated with the regulation then any cost implications will lead to
the conclusion that the regulation is unjustified.

2.1 Capital costs to retailers 

The DH estimates that the present value of the cost of the regulation is £85.5
millions. This is based on their estimate of the costs incurred by retailers for
new equipment, fitting and ‘possible short term increase in the time taken to
serve customers’. These costs are assumed to be one off (although spread
over two years); the DH do not believe there will be any ongoing costs.

The £85.5 millions cost is calculated by multiplying an estimate of the
number of retail outlets likely to be affected by the regulation proposal by an
estimate of the typical capital costs of the proposal and then discounting the
resulting total on the assumption that retailers would be allowed two years to
comply with the regulation.

The estimate of the number of retail outlets likely to be affected by the
regulation would appear to be broadly sound. There may be a few other
outlets that sell cigarette products from behind a counter — e.g. pubs selling
cigars. Further to this, the population weighting approach to calculating the
number of stores in England, Wales and Northern Ireland may also introduce
a degree of inaccuracy. However, the impact of these is likely to be marginal.

The DH’s unit capital cost estimate seems to be more questionable. The RIA
cites a compliance cost range of £2,250 to £4,965 as provided by the Canadian
Convenience Store Association, as well as an itemised estimate of £1,850 for
an under the counter installation provided by the Association of Convenience
Stores. Both of these bodies would appear to have a degree of expertise in
relation to this issue. Indeed, we suspect these estimates may even be
conservative; although it is unclear what is included in the CCSA’s numbers,
the ACS’s estimates clearly do not include the costs of:

Removal and disposal of existing gantry/display

Replacement shelving

Replacement focal point display stock — most probably alcoholic drinks
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Increased security measures — such as repositioned or new CCTV
camera — to monitor shop floor and staff while staff are ‘under the
counter’

On this basis, a figure of at least £5,000 would not seem unreasonable — this
would increase the DH’s estimate of the present value of the costs to at least
£427.5 millions, which is greater than the DH’s lowest estimate of the
proposal’s benefits.

The DH rejects the probably conservative evidence of the ACS and CCAS in
favour of an estimate of £1,000 — while providing little evidence of how this
figure has been estimated. The figure provided by the ACS is almost twice as
high as the figure cited by the DH while the higher end estimate provided by
the CCSA is five times higher than the DH estimate. The resulting present
value estimate of the costs would increase by exactly the same multiple if the
unit capital cost estimates provided by these expert organisations had been
used.

2.2 Additional ongoing costs 

The DH makes no allowance in its RIA for any additional running costs
incurred by retailers in complying with the proposed regulations.

The proposals do, however, have an impact on retailers’ operations, health,
safety and security with a potential impact on their ongoing costs. Our
discussions with retailers have identified four areas of particular concern.

First, the proposed new regulations may increase retailers’ transaction times
as more time is spent searching for product under the counter, conducting
stocktaking and replenishing product. This would reduce retailers’ capacity,
especially in busy stores, in terms of the number of transactions per hour
they can handle. This may entail the taking on of more staff and higher
labour costs to maintain capacity; there is also a potential loss of revenues
from customers who are deterred by poorer service and/or longer queue
times.

One small study carried out by Nisa retailer Kishor Patel1 found that the
average time taken to retrieve a packet of cigarettes from under the counter
and complete a transaction took an average of 8.8 seconds, whilst the average
time taken serving a tobacco product from the gantry was 4.37 seconds. It
was concluded by the retailer that the additional service time would add up
to 230 minutes every seven days, which amount to 16.5 million additional
work hours per year across an estimated 48,000 tobacco stockists, at an
estimated cost of at least £100 million.

1 ‘£100m staff costs for gantry changes’. Convenience Store, August 22 (2008), pp 4 
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Using the same ten year time horizon and the same discount rate of three and
a half per cent as used by the DH, the net present value of additional
transaction time costs could be in excess of £830 million.

Second, there may be implications for store security if staff spend more time
under the counter. While staff are under the counter, customers are
unwatched in the store, leading to a potential increase in shoplifting and
violence, and there are increased opportunities for employees to steal. Some
of these risks may be mitigated by enhancements in costly CCTV facilities
(and, thus, would be capital costs), but there remains the potential for greater
ongoing losses from crime.

Third, there is a fear that employees may suffer a higher incidence of
workplace injury — through the repetitive stress on, for example, their backs
of bending beneath the counter. These impacts may end up reflected in lower
rates of staff retention, higher rates of sick leave, increased insurance costs
and greater losses from litigation.

Fourth, there may be a further impact on petrol retailers who may need to
recruit extra staff to keep watch on the forecourt pumps whilst serving
customers products from under the counter.

Given the paucity of data, we do not attempt to quantify these impacts here
— and we accept that the DH faces the same problems of quantification as us.
However, the credibility of the RIA is substantially weakened by its
assumption that cost of these impacts is zero.

Meanwhile, the proposals will impose a further burden on enforcement
agencies. The DH recognises that any additional enforcement costs have yet
to be identified, but these will need to be factored into the RIA before any
realistic benefit cost evaluation can be reached.

There also needs to be consideration of the potential impact on illegal sales of
tobacco products. It has been argued that making legal products more covert
will erode the boundary between legal and bootlegged tobacco causing
increases in illegal sales.

2.3 Conclusions 

This section has considered the evidence to support the DH’s claim that the
proposed complete prohibition on the display of tobacco products will incur
one off costs to retailers of £45 millions spread over two years with no further
ongoing costs.

The DH’s calculations are based upon uncorroborated capital cost estimates
which are substantially below what appear to be already conservative
estimates produced by bodies with a greater degree of expertise in relation to
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this issue than civil servants. It is not unreasonable to believe that the capital
costs could be more than five times greater than the DH’s estimates; this
would push the costs well in excess of the lower bound of the benefits
reported in the RIA.

Meanwhile, the DH have ignored the potential for their proposals to impact
on retailers’ operations, health, safety and security — with the consequent
ongoing increase in running costs. Ongoing costs in the form of extra time
spent conducting transactions as a result of the display ban could result in a
further £100 million per year in additional transaction time costs, which is
£830 million at net present value. Total costs are therefore likely to be greater
than £1.2 billion at net present value.
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3 Unintended consequences 

In this final section we consider the potential unintended consequences of a
tobacco retail display ban for retailers, particularly focussing on the impact
on smaller, convenience store (typically independently owned) retailers.

As part of a full regulatory impact assessment, the Department of Health is
required to undertake both a ‘small firms test’ and a ‘competition’ test. The
small firms test is designed to ‘confidently establish [the] impact on small
businesses and how it is possible to minimise the impact of the requirements
on small firms through flexibilities such as exemptions, simplified inspection,
less frequent reporting etc. for businesses with fewer than 20 employees.’2
The competition test is ‘to identify whether the impact of a proposal is pro–
or anti–competitive and to assess whether this impact is significant.’3

Given the preliminary nature of the DH’s impact assessment at this stage, the
small firms test has yet to be undertaken although the DH has expressed a
willingness to engage with affected parties on this issue. A competition test
assessment has been carried out with the conclusion reached that there is
unlikely to be a significant effect on competition, except to the extent that the
reduced ability to display products may reduce competitive pressures.
However, if the impact of the regulation is to reduce the number of
companies who would otherwise be providing a competitive constraint in
any given market then there will also be an impact on competition.

It is hoped that the material presented in this section should help the DH as it
undertakes these two assessments. The remainder of this section is structured
as follows:

Section 3.1 considers the current state of the retailing sector in the United
Kingdom and important recent trends in the sector.

Section 3.2 considers the reasons why small firms may be
(disproportionately) affected by the proposals and indicative evidence from
other jurisdictions that have introduced point of sale display bans.

Section 3.3 considers the result of a modelling exercise undertaken by cebr
which attempts to quantify the impact that the proposals may have on
smaller retailers.

2 BERR website, http://www.berr.gov.uk/bbf/enterprise-smes/regulation-and-tax/info-
officials/Small%20Firms%20Impact%20Assessment/page38021.html 
3 BERR website.  http://www.berr.gov.uk/bre/policy/scrutinising-new-regulations/preparing-impact-
assessments/toolkit/page44260.html 
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3.1 Current trends in United Kingdom retailing 

This section considers trends in grocery retailing in the United Kingdom.
Although the proposal explicitly relates to only England, Wales and
Northern Ireland, for data availability reasons our analysis in this section
considers the trends in the United Kingdom as a whole. We do not believe it
is likely that trends in Scotland are significantly different as to invalidate the
key conclusions.

The consultation paper refers to the IGD Grocery Retailing factsheet to
identify the number of grocery retail outlets in the United Kingdom. The
latest factsheet — made available after the consultation paper was published
— shows that there are 99,585 grocery retailing stores in the United Kingdom
and that the value of the market was estimated to be £134.8 billion. Although
the number of supermarkets and superstores (stores with sales areas in
excess of 3,000 square feet) accounts for only 6.4 per cent of these stores, they
accounted for 72.6 per cent of the market value.

Using this same source, the figures below shows the trend in the number and
value of the market accounted for by supermarkets and superstores as
opposed to those stores with less than 3,000 square feet of retail space4 over
time.

4 This combines two of the categories provided in the IGD factsheets: convenience retailers who sell 
products from at least eight different grocery categories and traditional retailers and developing 
convenience stores that sell less than eight different grocery categories. 

10

314



Figure 3.1: Number of stores greater than and less than 3000 square feet, United 
Kingdom, 2004-2007, thousands 
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Figure 3.2: Value of the United Kingdom grocery market accounted for by stores more 
and less than 3000 square feet, 2004-2007, £ billion 
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These figures show the increasing importance of supermarkets in the United
Kingdom grocery retailing sector. Over the four years considered the number
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of stores under 3,000 square feet is estimated to have fallen by 7.3 per cent, at
the same time that the number of supermarkets has risen by 0.6 per cent.
Although the absolute value of the market served by convenience stores has
continued to rise (in nominal terms) through this period, as a share of the
total it has fallen from 26.7 to 26.1 per cent.

It is also possible to look in more detail at the trends within the convenience
store sector (those stores less than 3,000 square feet selling more than eight
different categories). The following figure shows the trends in different types
of convenience stores between 2005 and 2008.

Figure 3.3: Number of different types of convenience stores, thousand 
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The graph shows that not only have the number of convenience stores been
declining at the expense of supermarkets but that, within the convenience
store sector, the number of independents has been declining at the expense of
the number of multiples and symbol group stores. In 2004, independents
accounted for 52.6 per cent of total convenience stores but that by 2007 this
had fallen to 48.3 per cent. Over the same period the share of multiples in the
convenience store sector has risen from 4.1 per cent to 4.9 per cent.

The data suggest, therefore, that the grocery retailing sector is undergoing a
period of significant consolidation. According to the data source used by the
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DH in its RIA, the number and market share of grocery stores with less than
3,000 square feet of retail space has fallen at the expense of supermarkets and
this fall appears to have disproportionately affected the independent
convenience store sector. The picture which emerges, therefore, is one in
which the environment for small and independent retailers is, already,
extremely challenging.

3.2 Possible disproportionate impacts on smaller stores 

The impact of the proposed ban on point of sale display is likely to
compound the already challenging competitive environment for small and
independent retailers.

As part of our research for this project, we undertook interviews with
representatives from a number of organisations which represent the interests
of smaller retailers and convenience stores. These interviews revealed a
number of reasons as to why smaller firms may be disproportionately
affected by the proposals.

First, there are good reasons to believe that the DH’s proposals will displace
business from small to large stores. Small stores typically maintain only a
limited range of tobacco products — given the costs of holding such stock,
while larger multiple stores and many petrol forecourt retailers often
maintain a fuller range. Without the ability to display the range they offer,
smaller stores will potentially miss out on passing customers who will prefer
to purchase at (larger) stores they know are more likely to stock the preferred
brands and packs. For busier smaller stores, this potential loss of appeal to
passing customers will be compounded by longer queuing times — as each
tobacco product buyer takes longer to serve. Moreover, the lost revenue will
be more than the foregone tobacco product purchase — as many tobacco
product customers will also purchase other items at the same time.5

Second, tobacco sales often represent a greater share of both revenues and
profits in smaller stores than in their larger counterparts.

Third, large and multiple stores may be able to make use of greater buyer
power when altering their store layout to comply with any regulation.

Fourth, small stores may face more quickly escalating costs as the space
constraints within shops may make it more difficult to comply with any
regulation.

5 In a recent survey of 203 convenience store managers for a trade magazine, 89 per cent of 
respondents said ‘cigarette sales prompt other purchases’ in their store. Convenience Store, 27 June 
2008. pp20-21 
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Fifth, with few employees — and some with only one member of staff in
store at any particular time, smaller stores face a greater threat from retail
crime (theft and violence)— as shoplifters take advantage of staff bending
beneath the counter to find tobacco products.

Sixth, often with older staff, small independent stores may face a
disproportionate impact from the health and safety problems of staff having
to repetitively bend and stretch down beneath the sales counter.

Finally, any given cost increase — such as the cost of a new counter or the
installation of a new CCTV camera — will have a disproportionately greater
impact on the cash flows and viability of a smaller firm than of larger firms.

There also needs to be consideration of the potential impact on illegal sales of
tobacco products. It has been argued that making legal products more covert
will erode the boundary between legal and bootlegged tobacco causing
increases in illegal sales. This may further disadvantage the competitive
position of smaller and independent stores.

Estimates show that 27% of cigarettes and 68% of hand rolling tobacco
consumed in UK in 2007 were non UK duty paid. HM Revenue & Customs
estimate that in 2005/06 non UK duty paid consumption lost them revenue of
between £2.8 and £4.3 billion6.

Given the limits of time and data, we have not attempted to quantify these
impacts — although it is clearly essential for the DH to do so, and to include
them in a robust RIA, prior to any further progression of their proposals.
Instead, we consider the evidence on what has happened to smaller,
convenience retailers in a country that has banned tobacco displays, Iceland.

6 ‘Measuring Indirect Tax Losses- 2007 ’. HM Revenue and Customs. October 2007 
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Figure 3.4 Sales in convenience stores and supermarkets, Iceland, thousand krona 
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Figure 3.4 shows annual turnover in supermarkets and food stores of less
than 400 square metres in Iceland between 1998 and 2007. It shows that the
convenience store sector in Iceland has been suffering in a similar way to the
sector in the United Kingdom with retail sales in supermarkets in 2007 being
almost nine times greater than in stores of less than 400 square metres.

It is striking from the figure that the gap between sales in the two types of
outlets has grown significantly, especially since the tobacco point of sale
display ban was introduced in August 2001. This is confirmed by the table
below which shows the compound annual growth rate of annual sales in the
two types of outlet in the three years between 1998 and 2001 — before the
ban was introduced — with the period between 2001 and 2007 after the
display ban was introduced. It shows that while sales in supermarkets were
growing more quickly than in convenience stores before the ban was
introduced this divergence increased rapidly after the display ban was
introduced. Indeed, it was only after the display ban was introduced that
sales in convenience stores began to decline on an absolute basis.
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Table 3.1 Compound annual growth rate in sales in supermarkets and convenience 
stores in Iceland before and after the tobacco display ban  
Outlet type Compound annual growth rate in 

sales, 1998-2001, per cent 
Compound annual growth rate in 
sales, 2001-2007, per cent 

Supermarkets 7.4 12.4
Foodstores less than 
400m2 4.6 -15.8

Source: Statistics Iceland and cebr calculations

It is, of course, the case that trends in retail sales between different store types
will be affected by a large number of factors. As such, attributing a causal
link between these patterns and a tobacco display ban is not possible.
Nonetheless, the statistics certainly suggest that the display ban has done
nothing to help the health and vitality of the convenience store sector.

3.3 Impact on convenience store viability 

The evidence outlined above suggests that the convenience retailing sector is
facing a difficult operating environment that will be compounded by a
tobacco display ban. This sub section therefore outlines a financial model
built by cebr to assess this issue further as well as the key results from this
modelling.

If introduced, the tobacco display ban could have an impact on the financial
health of the convenience store sector in two main ways: (i) compliance costs
will be incurred; and (ii) tobacco and associated sales will be displaced from
convenience stores to larger outlets, such as supermarkets and petrol
retailers.

Given the paucity of data in the RIA, we have had to make assumptions
about the scale of these impacts — and the analysis based upon them should,
therefore, be considered as for illustrative purposes only. It is, of course,
disappointing that the current RIA makes no effort to robustly quantify these
potential dis benefits.

Our assumptions are conservative. We assume one off compliance costs of
only £3,000 for small stores, £5,000 for medium sized stores and £6,000 for the
largest convenience stores — with no on going additional costs. Meanwhile,
we assume that only ten per cent of small convenience stores’ tobacco sales
are displaced to supermarkets and larger retailers, five per cent for medium
sized convenience stores and two per cent for the largest convenience stores.
We assume no impact on non tobacco revenues.

To simulate the financial implications of these impacts, it is important that
the modelling reflects the considerable difference between different stores
seen in the sector. Different stores have different turnover, product mixes,
costs and profit margins. Moreover the impact of a tobacco display ban could
be different as different stores may adopt different solutions or (possibly)
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experience different changes in demand. Our financial modelling approach
attempts to capture this ‘heterogeneity’ across the convenience store sector in
two ways.

First, separate financial models have been considered for six different types
of convenience retailers. These types were agreed in discussion with the
Association of Convenience Stores. The key characteristics of these different
store types, along with the assumptions regarding the financial impact of the
display ban for each type, are outlined in table 3.2. The different store types
varied according to turnover and product range. Moreover, within each store
type, differing assumptions were also made regarding typical turnover,
typical product mix, typical gross margins made on each products type as
well as typical costs. Importantly, we also assume that the financial impact of
the display ban would be different for different store types. For smaller store
types we used a typical estimate of £3,000. For larger store types we used
figures closer to the estimates provided by the CCAS. In all scenarios it was
assumed that these costs would be depreciated across five years on a straight
line basis.

Table 3.2: Assumptions on different convenience store types  
Outlet
type

Annual
Turnover
(£)

Licensed Payzone
and/or lottery 

Number of 
independent
convenience
stores of this 
type  in the 
United
Kingdom

Assumed
typical
capital cost 
impact of the 
regulation
(£)

Assumed
typical
reduction in 
tobacco
demand (%) 

Type A <500,000 X X 1,758 3,000 -10
Type B <500,000 X 2,186 3,000 -10
Type C <500,000 2,830 3,000 -10
Type D <1,000,000 X 5,836 5,000 -5
Type E <1,000,000 9,509 5,000 -5
Type F >1,000,000 236 6,000 -2
Source: cebr, Association of Convenience Stores and The Knowledge Store

Second, the modelling captures the idea that, even within these different
types of convenience stores, there is be considerable variation between stores.
This variation will show up in terms of their pre display ban financial health
of convenience stores, as well as the financial possible impact of the display
ban. This was achieved by using a ‘Monte Carlo simulation model’. In a
Monte Carlo simulation model, key variables – such as, in this case, tobacco
revenues, gross margin on tobacco products, other product revenues and the
margin on these products — and the financial impact of a display ban are not
fixed. Rather a typical (average) value for the variable is pre determined,
along with a plausible range within which this variable may fall on any one
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individual occasion;7 the model then ‘draws’ from each of these distributions
to determine the financial impact of the display ban in one particular
instance. By repeating the process a large number of times (in this case 1000)
it is possible to evaluate not only the ‘average’ impact but also the proportion
of retailers who may be particularly adversely affected.

The results of this modelling exercise are presented in the table 3.3. Two key
sets of results are provided (i) the average percentage point change in profit
margin for each type of convenience store; and (ii) the estimated percentage
of stores that could go from being profitable to being unprofitable as a result
of the point of sale display ban.

Table 3.3: Modelled impact on convenience stores’ profitability of a 0.07 per cent 
reduction in tobacco demand 

Average percentage point change 
in profit margin

Percentage of retailers that go from 
being profitable to unprofitable 

Type A –small, no license 
or Payzone/lottery -0.87 43

Type B  - small, licensed 
but no payzone or lottery -0.69 35

Type C – small, licensed, 
payzone/lottery -0.53 13

Type D – medium, no 
payzone/lottery -0.61 0

Type E – medium, 
payzone and or lottery -0.50 8

Type F – large 
convenience stores -0.31 0

Source: cebr calculations

The results show that, even on conservative assumptions about the impact of
the display ban on convenience stores’ costs and sales, the regulation still
threatens a large number of these retailers. The most threatened type of
convenience store — the small retailers without an alcohol license, Payzone
or lottery — will suffer an average reduction in profit margin of 0.87
percentage points. Given the thin profit margins typical of these businesses,
this change will be sufficient to see 43 per cent of them move from being in a
profitable position to being unprofitable.

Across the convenience sector as a whole, our modelling suggests that 11.7
per cent of stores — over 2,600 stores nationwide — could be driven into a
loss making position by the display ban.

7 In our case, the range is determined by estimating a standard deviation for the variable and assuming 
a normal distribution. In case the value take by the variable will fall within the range of the mean plus or 
minus two standard deviations on 95 per cent of occasions, with a value towards the mean more likely 
than a value towards either extreme. 
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Our findings are consistent with the results of a survey of 203 store managers
for Convenience Store magazine; fifteen per cent of respondents said they
‘would close their store or sell up if tobacco display was banned’.8

Using labour Market data from the Annual Business Inquiry produced by the
Office for National Statistics9 we calculated that the average number of
workers across non specialised retail stores with less than ten workers was
approximately 3.05. By applying this average to our modelling estimate it can
be seen that the impact of the display ban could result in the loss of around
8,000 jobs.

3.4 Conclusions 

This section has considered the potential for unintended consequences of the
proposed complete prohibition on the display of tobacco products on retail
competition.

Small and independent retailers — such as convenience stores — are already
challenged by a competitive business environment that is increasingly
dominated by large multiple supermarkets. There are good reasons to believe
that the proposed tobacco control regulations will make this environment
even worse. Its costs will be disproportionately incurred by smaller retailers
— meanwhile there is the serious threat of tobacco and associated sales being
displaced from smaller convenience stores to larger supermarkets and the
petrol retailers. The published RIA does not evaluate these issues.

The evidence from Iceland shows that sales in small convenience stores have
fallen since the introduction of the point of sale display, while growth in
larger stores has accelerated.

More worryingly, many small retailers in the United Kingdom are on the
brink of failure. Our conservative financial modelling demonstrates that the
small changes in tobacco sales can push many small retailers out of business.
Across the convenience sector as a whole, our indicative modelling suggests
that 11.7 per cent of stores — over 2,600 stores nationwide — could be driven
into a loss making position by the display ban. It follows that around 8,000
jobs would be lost as a result.

8 ‘A blank future’, Convenience Store, 27 June 2008. pp20-21. Survey conducted by The Knowledge 
Store.
9 ‘Annual Business Inquiry Workplace Analysis’ ONS, from NOMIS, 2 September 2008 
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4 Conclusions

We have reviewed the Department of Health’s regulatory impact assessment,
and do not concur with their findings.

In its central case scenario the DH estimates that the present value of the
benefits of the regulation is £1.09 billion. The DH also estimates that the
proposed regulation will incur present value total costs to retailers of £85.5
millions.

These calculations are based upon uncorroborated capital cost estimates
which are substantially below what appear to be already conservative
estimates produced by bodies with a greater degree of expertise in relation to
this issue than civil servants. It is not unreasonable to believe that the capital
costs could be at least £427.5 million, more than five times greater.
Meanwhile, the DH has ignored the potential for their proposals to impact on
retailers’ operations, health, safety and security — with the consequent
ongoing increase in running costs, which we believe to be in excess of £830
million at net present value. Total costs are therefore likely to be greater than
£1.2 billion at net present value.

The DH has also ignored the potential impact on retail competition.

The costs of the display ban will be disproportionately incurred by small and
independent retailers. Meanwhile there is the serious threat of tobacco and
associated sales being displaced from smaller convenience stores to larger
supermarkets and the petrol retailers.

Many small retailers in the United Kingdom are on the brink of failure.
Across the convenience sector as a whole, our conservative modelling
suggests that 11.7 per cent of stores — over 2,600 stores nationwide — could
be driven into a loss making position by the display ban, which could result
in the loss of around 8,000 jobs.

Overall, our review suggests that the Department of Health’s regulatory
impact assessment is neither thorough nor robust and, therefore, its results
and conclusions are questionable. As it stands, the RIA does not appear to be
fit for purpose, and we query whether its supposed evidence is either
appropriate or adequate to guide a government policy decision which is
likely have a significant negative impact on businesses, especially small and
independent retailers.
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1 Introduction 
1.1 Purpose of this report 
This report has been prepared for the Australian Association of Convenience Stores to 
provide an indicative regulatory cost analysis of the tobacco retail display bans (RDB) in 
New South Wales (NSW), Western Australia and Victoria.  

The objective of this exercise is to identify the likely regulatory costs associated with the 
introduction of a RDB on convenience stores.   The focus of the measurement in this study is 
on the incremental, ongoing administrative burden. However, estimates are not calculated in 
a manner which provides statistically robust data, rather, they should be used to illustrate the 
scope and scale of potential costs. 

This report provides the AACS with an indication of the costs associated with the draft RDB 
regulations released for NSW. The information contained in this report is based on targeted 
snap shot of convenience stores in Metropolitan Sydney based on face-to-face interviews 
with convenience store operators undertaken in late April 2009. The costs identified in this 
report relate to the one-off costs associated with compliance with and ongoing costs resulting 
from changes in operations that may result from the draft RDB regulations in NSW.  

The initial focus of our work has been on the potential compliance cost impact on 
convenience store operators in NSW. The material contained in this progress report will be 
developed further as the analysis is extended to include Victoria and WA. One of the issues 
to be scoped as part of this additional work will be the additional costs that may be faced by 
convenience store owners who operate across several jurisdictions (i.e., differing regulations 
across jurisdictions and different implementation timeframes).  

The impact of the proposed RDB regulations in NSW was also considered for duty free 
operators as part of this initial phase of the project. Due to the significant differences in the 
nature of business undertaken in duty free stores compared to that in convenience stores 
(“cash and carry”), it has been agreed with the AACS that the impact of the retail display ban 
and indicative estimate of costs will be considered separately from convenience stores.  

1.2 Retail display ban: policy objective and 
proposed regulatory approach 
New South Wales: Public Health (Tobacco) Act 2008
The Public Health (Tobacco) Act 2008 (the ‘Act’) regulates the conduct of tobacco retailers 
and suppliers in NSW. The recently amended Act seeks to reduce the incidence of smoking 
and consumption of tobacco and related products particularly by young people. One method 
through which the Act addresses this objective is to regulate the display of tobacco products 
and non-tobacco smoking products in stores.  

Specifically, the Act legislates that once the lead-in period has ceased, retailers stocking 
tobacco and tobacco related products must ensure that visual displays of these products are 
obscured from the view of the general public both inside and outside the premises. Further, 
tobacco and tobacco related products may only be sold from a single point of sale within 
each outlet, where ‘point-of-sale’ is defined by the presence of a single cash register. Special 
exemptions are granted to specialist tobacconists. The NSW Department of Health estimates 
that there will be approximately 400 tobacconists who will qualify for this exemption1.   

                                                
1 New South Wales Department of Health (2009), Public Health (Tobacco) Regulation 2009
Regulatory Impact Statement
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Such legislation is already in place in many other countries such as Iceland, Thailand and 
several provinces in Canada. Further information on the changing global and Australian 
policy environment is provided in Appendix A.  

Public Health (Tobacco) Regulation 2009: public consultation draft 
This Regulation will be made under the Public Health (Tobacco) Act 2008, including 
sections 9 (2) (c), 14 (1), 16, 39 (2) and 58 (the general regulation-making power) and 
clauses 1 and 5 of Schedule 1.   

Part 3 of the regulation prescribes material which may be displayed which relate to the sale 
of tobacco on the premises at the point of sale. Specifically, this refers to pricing boards and 
tickets, both of which must comply with a set of rules governing their size and appearance as 
outlined in the regulation. This pricing information is to be displayed along side health 
warning boards at the point of sale.  

The Act specifies varying lead in times for different retailers. Retailers who employ more 
than 50 members of staff are given six months to comply with the retail display ban from 
July 2009. Those with less than 50 employees are given a year, while specialist tobacconists 
are granted a further three year grace period.   

1.3 Approach 
The data on compliance costs was gathered through a set of face-to-face interviews with a 
sample of convenience store operators in New South Wales. The sample of interviews was 
sourced from convenience stores ranging from small to large in size as well as from different 
models of ownership. 

The interview format required that interviewees first estimate the costs of changing the store 
layout including the construction of a new storage unit for tobacco products and 
reconfiguration of the currently existing display space. Operational costs were also 
estimated, including training costs, transaction time costs, occupational health and safety 
costs, sales attrition costs and staffing costs.  

An indicative costing of the administrative burden necessitated for retailers to comply with 
the changing legislation is derived in this study through the approach adopted for the 
Victorian Standard Cost Model (Appendix F in the Victorian Guide to Regulation).  

The focus of the measurement in this study is on the incremental, ongoing administrative 
burden. The indicative cost estimates are designed to provide indications of the scale of 
burdens, and to develop a strong understanding of the drivers of these costs. However, 
estimates are not calculated in a manner which provides statistically robust data, rather, they 
should be used to illustrate the scope and scale of potential costs. 

2 Convenience Store Sector  
2.1 NSW convenience store sector 
The Public health (Tobacco) Act 2008 applies to all retailers of tobacco products. This study 
focuses solely on convenience stores and therefore does not represent supermarkets, 
specialist tobacconists, duty free stores or other vendors such as sports bars and hotels.  

There are approximately 1,300 convenience stores in operation in NSW. Two thirds of these 
stores are from major convenience store groups, that is, Caltex, Coles Express, 7-Eleven, BP, 
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Mobil and Woolworths Petrol, many of which operate across multiple jurisdictions. The 
remaining one third of stores are independently owned2.  

The typical convenience store is defined by the following figures: 

• ten staff are employed on average by each store3

• staff turnover rate per year is approximately 30%4

• the average wage is $20.00 per hour 

• the average number of customers per day is 8305. 

The average composition of sales patterns is illustrated in figure 2-1. Cigarette sales 
comprise just over one third of total sales on average.  

Figure 2-1: Merchandise categories and percentage of total sales6

2.1.1 Classification of convenience stores 

Convenience stores can be nominally classified by their size. On advice of the AACS, the 
follow three categories were identified for undertaking this exercise:  

• Small: Occupying an area less than 300 m2 with 1 to 5 employees.  

• Medium: Store size is 300 m2 to 600 m2 with approximately 5 to 10 staff members 

                                                
2 Neilsen, Coal Consulting Face and Him! For AACS (2007), State of the Industry Survey 
Australia2007.  
3 ibid 
4 ibid 
5 ibid 
6 ibid 
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• Large: Store size is over 600 m2 with 10 to 15 staff members, or potentially more. 

A further categorisation was applied for the purpose of this exercise. Again, through 
consultation with AACS, the following three categories of ownership were identified: 

• Category 1: Stand-alone convenience stores (franchised and independently owned) 

• Category 2: Independently owned service stations with convenience stores 

• Category 3: Convenience stores located in franchised service stations  

3 Summary of data 
collection exercise 
One of the primary challenges with any regulatory costing exercise is the collection of robust 
data on the likely compliance and ongoing costs associated with a new legislation. The 
challenge arises from the possibility that many businesses may either not be aware of the 
potential impact of the legislative requirements on their business. For this reason, the data on 
compliance costs was gathered through a set of face-to-face interviews with a sample of 
convenience store operators in New South Wales. A face to face discussion enables the 
interviewer to assist the business owner to both understand the implications of the 
legislation, the sources and potential scale of costs and data to help the quantification of 
these costs.  

The snapshot was sourced from convenience stores ranging from small to large in size as 
well as from different models of ownership. Part of the interview process was a confirmation 
of the classifications identified in Section 2 of this document. 

Contacts for interviewees were obtained through AACS. Seven interviews were conducted in 
NSW, five of which were conducted on shop floors with store owners and managers. Two 
interviews were carried out with key personnel from the head offices of two larger 
convenience store franchisers.  

The format of each interview, although unscripted, followed a similar sequence of key 
themes. It progressed as follows: 

Table 1: Interview format 
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4 Indicative estimate of 
potential compliance costs 
The interviews undertaken for this costing snapshot identified three broader areas of 
potential compliance costs:  

• one-off costs 

• ongoing costs which can be quantified 

• other ongoing costs which are problematic to quantify. 

These cost categories are outlined as follows: 

4.1 One-off costs 
Compliance with this new legislation will require significant reconfiguring of existing shop 
layouts. This includes costs associated with fitting new tobacco storage units as well as the 
refitting of old tobacco display units for the purpose of other displays.  

Common methods of compliance suggested included the installation of overhead storage 
compartments or under the counter drawers/cupboards.  

4.2 Ongoing costs 
Increased transaction time 

Compliance with the new legislation is likely to significantly increase the time taken to 
complete a transaction including the sale of tobacco products. 

 The following table outlines the steps of a tobacco sale currently, and the probable sales 
transaction following the implementation of the legalisation: 

Table 2: Possible transaction scenarios 
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These time estimates do not incorporate delays to non-tobacco related purchases from 

queuing or any confusion resulting from customers attempting to purchase tobacco from the 
incorrect point of sale.  

Restocking costs 

Stores reported that current restocking procedures often involved staff bringing out cartons 
of cigarettes, placing them on the counter and filling the stock from the carton to the storage 
units while simultaneously serving customers. This method of restocking means that cartons 
of stock and the cigarette stocking area can be left unattended for short periods of time 
behind the counter while the retailer tends to customers. Restocking was typically reported to 
occur 2 to 3 times a day.  

Under the new legislation, to avoid incidental viewing of cigarettes and tobacco products, 
store owners thought it likely that a staff member may need to dedicate their full attention to 
restocking only, meaning that either restocking must occur out of store hours or when more 
than one staff member is present.  

Training costs  

Store owners reported that new operation procedures would require an increased level of 
‘on-the job’ training, as well as a revision of existing procedural manuals. Where displays of 
cigarettes make the product offerings, availability of stock and location of products easy to 
transact, concealment of the displays will require more effort on the part of the sales 
assistants. Further, sales assistants must be trained on other compliance issues such as 
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avoiding all opportunities for incidental viewing (closing drawers and learning new 
restocking methods) or working solely form a single point of sale.  

4.3 Costs which were not quantified 
One point of sale  

Section 10 of the Act requires that only one point of sale is used for tobacco related 
transactions. Store owners raised concerns about an incapacity to adequately signal the 
appropriate register to queue for and the loss of efficiency in service resulting from the 
division in function of a limited number of cash registers.  

Shrinkage of stock 

Store owners indicated that the time spent searching for and restocking products stored in a 
concealed location may detract from the store operator’s ability to focus on the shop floor. 
This could potentially lead to an increase in theft from the shop floor. This was particularly a 
concern for 24 hour stores, where fewer staff were employed at night increasing the security 
risk.  

Workplace safety 

Some retailers described situations where some concealment methods had been trialled 
which involved the fitting of doors and drawers behind the point of sale. They observed that 
this new fit out method increased the level of work place accidents.   

Change in sales 

Operators were concerned that the display ban may lead to a significant channel shift in sales 
from their stores to the larger supermarkets and specialist tobacconists. Displays are the main 
method of signalling which lines a convenience store carries. In the absence of display, 
customers may find it easier to visit larger supermarkets which will stock their preferred 
product with certainty.  

The following table provides indicative estimates of the economic costs associated 
with these predicted changes. Some costs which could not be quantified are treated 
as though they were zero, but are listed at the bottom of the table.  
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Table 3: Indicative cost estimates 
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Appendix A 

Globally and nationally changing policy 
environment  
Over the past decade a number of different jurisdictions around the world have implemented 
retail display bans on tobacco products including Iceland and some parts of Canada. A 
number of Australian states have also signalled that they too intend to introduce such bans. 
Legislation has already been enacted in New South Wales, Tasmanian and the Australian 
Capital Territory, prohibiting point-of-sale displays of tobacco products at the retail level. 

International examples of tobacco retail display bans 

Canada 
The Canadian province of Saskatchewan banned tobacco displays in 2005. Since then, seven 
of the thirteen Canadian provinces have enacted such legislation. Complete bans on the retail 
display of tobacco products are in place in the Canadian Provinces of Nunavut, Prince 
Edward Island, Nova Scotia, Ontario, Quebec and, most recently, British Columbia7. 

Understandably, much of the research pertaining to the impact of point of sale display bans 
is derived from Canadian data. The United Kingdom Department of Health (DH) reported 
that data from Saskatchewan shows a statistically significant fall in smoking amongst 15 to 
19 year olds following the implementation of the ban. A report produced by the Centre for 
Economic and Business Research (CEBR) analysed the same dataset against the larger 
context of Canadian figures as a whole. Their reported results showed the decrease in youth 
smoking rates reported in Saskatchewan to be lower than that reported for the country as a 
whole across the same period. 

The DH estimated that the cost of refitting a premises as a result of the display ban would 
cost the store owner £500 (approximately AU$1,000). The cost was estimated on the basis of 
low cost compliance options such as the insertion of curtains. CEBR reported that 
consultations with retailers suggested the one-off payment for refitting came to £5,000 
(approximately AU$10,000) on average.  

The DH does quantify some ongoing costs for Canadian retailers who are subject to the ban, 
suggesting that transactions times have increased by 2 seconds per transaction and that there 
exist real costs of labour to the maintenance of price lists. CEBR states that the figures 
provided by DH are ‘underestimates’, and that other costs such as labour time dedicated to 
restocking must be taken into account in constructing ongoing cost estimates. 

Iceland 
A national retail display ban was enacted in Iceland in 2001. National smoking rates dropped 
following the implementation of the ban8. There is still no evidence to suggest that this drop 

                                                
7 Cancer Society of New Zealand (2008), Media Release, available online 
http://www.cancernz.org.nz/Uploads/media_release-tobaccodisplaysonthewayout3April.pdf , last 
accessed 28.April.2009  
8 Education and Health Committee (WA) 2008, Inquiry into the tobacco products control amendment 
bill 2008, Report number 1, 38th Parliament.  

336

http://www.cancernz.org.nz/Uploads/media_release-tobaccodisplaysonthewayout3April.pdf


Appendix A 

12 

was caused by the retail display ban, as the derivation of such a conclusion is confounded by 
the simultaneous presence of changes in prices of cigarettes, income levels and youth 
unemployment levels. More conclusive evidence would require the assessment of 
longitudinal data with controls in place for all of these other variables. CEBR did conduct a 
basic regression analysis on data pertaining to smoking prevalence among 15-19 year olds in 
Iceland and concluded that the model suggested the cause of decline in youth smoking 
prevalence had nothing to do with the display ban. 

New Zealand 
The New Zealand government recently confirmed that they would not be introducing a retail 
tobacco display ban. Health Minister Tony Ryall noted the Select Committee reported that 
evidence could not directly link the banning of displays with decreasing smoking rates9. 
Prime Minister John Keys stated that the coalition supports moves to reduce smoking 
prevalence in New Zealand but did not felt the lack of concrete evidence of the effectiveness 
of bans did not substantiate the large potential cost of implementing such a measure.   

Tobacco retail display bans in Australian jurisdictions 

Although none of the jurisdictions have formally tabled their specific regulations for the ban, 
it is worth noting that each jurisdiction’s policy appears to have different implementation 
periods and will have different specific rules. Some jurisdictions have in place an exemption 
for specialist tobacconists which also vary between jurisdictions.  

Table 1 indicates the current position of Australian states and territories and their position 
with respect to the introduction of a retail display ban.  

Table 4: Retail Tobacco Display Ban- Australian States and Territories 

                                                
9 Hon. Tony Ryall (2009), ‘Tobacco display ban not on government agenda’, accessed online: 
http://www.national.org.nz/Article.aspx?articleId=29461 , last accessed 29.04.09 

<���
���	��� ������	�
	�	�
 �	��	���	�

0�= 0�*�����
��	����"�
�$���������	��(�
6�����	���
�"������	�$����	�$���(��

��������	�����
�&�������4�
	���'�*����
"����������	"
�	�����+���*�	"���*�
������	���
�������������	�����
�*����
"���� ����	"
(�

>-� 0������
��	����"�
�$��������	������
��	��������	��+��������	(�

��<��������4��

2�� 0�*�����
��	����"�
�$���������	��(�
6�����	���
�"������	�$����	�$���(��

����$�������4��

��2 0�*�����
��	����"�
�$���������	��(�
6�����	���
�"������	�$����	�$���(�

��<��������4�4�������	�����
�������
<��������4�������
+������
	�
	�$������
	
(�

?@) A�
���	�����������&���������	����	��
�
���
�������'�����	������
+����$��(�

=� �����

,+��	��+��������	����
�����		���������������	"�	�	"��
=�
	������
	�������!��������	�
��	�����������	������
+����$��(�

337

http://www.national.org.nz/Article.aspx?articleId=29461


Appendix A 

13 

Differences between jurisdictions mean that there may be additional compliance costs for 
retailers who operate across multiple jurisdictions, given it appears each jurisdiction will 
have different regulations. 
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Contraband tobacco
is a scourge

FOR YOUNG PEOPLE

It means cigarettes 
for sale in the 

schoolyard that cost 
less than a pack of gum.

FOR TAXPAYERS

It means annual tax
revenue losses in the

billions of dollars - funds
which are no longer

available to help support
health and education

initiatives.

FOR PUBLIC SECURITY

It means unparalleled
revenues flowing into

organized crime to fund
illegal activities such as
arms trafficking and the

growth of criminal
networks.

FOR HONEST
MERCHANTS

It means the loss of a 
significant source of

revenue, one that creates
jobs and offers an essential
service to the community.

FOR ABORIGINAL
COMMUNITIES

It means the increased
presence of criminal groups

which hide behind the
screen of the reserve in
order to participate in

contraband tobacco sales
and other illegal activities.

FOR OUR SOCIAL FABRIC

It means citizens 
losing faith in their

government's ability to
enforce the laws of the
land and protect them,
their children and their

communities.
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Contraband tobacco: 
the issues at a glance
• The rampant distribution and sale of contraband tobacco is flooding the Canadian market with untaxed and

unregulated cigarettes. 

• Illegally produced cigarettes pose a serious fire hazard for people who consume them, and for those who
live nearby, since they generally lack the self-extinguishing mechanisms of legally produced cigarettes.

• The RCMP suggests that the vast majority of all contraband tobacco found in Canada is smuggled from the
U.S. through the Akwesasne Mohawk Territory aboriginal reserve near Cornwall, Ontario. The Akwesasne
Territory sits at the intersection of the borders of New York State, Ontario and Quebec making it the perfect
entry point for smugglers.

• The problem has been escalating since 2006 partly as a result of increased taxation. From 2001 and 2006
tobacco taxes increased 192% in Ontario and 118% in Quebec. 

• As of late 2008, nearly 50% of the cigarettes consumed in Ontario, and over 40% of those consumed in
Quebec were contraband.

• Studies of cigarette butts collected from schoolyards at high schools in Ontario and Quebec have indicated
that an increasing number of teenagers are acquiring contraband tobacco. In a 2008 study, roughly 25%
of cigarette butts collected near Ontario high schools and 35% of those collected near Quebec high schools
were found to be contraband. 

• Recent survey results show that Canadians who purchase contraband tobacco do not believe they are
breaking the law.  

• With prices as low as $6 to $8 per carton, contraband tobacco is undercutting legitimate sales of tobacco
products forcing many family-owned and operated convenience stores out of business. In 2008, an average
of one convenience store went out of business every day in Quebec. In Ontario 765 stores have closed in
the same time translating to more than two stores a day.

• Organized crime groups in Canada use the contraband tobacco trade to finance other illegal activities such
as drug and weapons trafficking, money-laundering and human smuggling.

• While there are no quick solutions, a number of measures can be undertaken by different levels of
government to combat this threat to our local economies, the health of our children and our public safety. 
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What is contraband tobacco?

Illegal cigarettes, often referred to as contraband tobacco, are products that do not comply with Canada's
tobacco regulations - specifically those regarding taxation, health warning labels, product testing and
reporting, importation, stamping, manufacturing, and distribution.

Contraband tobacco is largely manufactured in illegal factories, both in Canada and in the U.S., with a small
portion coming in from Asia.

With prices as low as $1.00 for a pack of 20 cigarettes, compared to $8.00 for a pack of government
regulated cigarettes, this illegal product undercuts legitimate tobacco sales, flooding the Canadian market
with untaxed and unregulated cigarettes. 

Contraband tobacco is distributed through a vast network of smugglers in communities across Canada. They
bring these cigarettes directly to the doorsteps of consumers, or act as street vendors selling cigarettes out
of the trunks of their cars. This illicit activity occurs with absolutely no government inspection, testing, or
reviews, meanwhile robbing Canadians of the benefits of billions of dollars in tax revenue each year.  

Illegal cigarettes have been a serious issue in Canada for a number of years. According to the RCMP, the
problem is now at a record high. In 2008, the issue reached critical proportions.1

1 Royal Canadian Mounted Police, Contraband Tobacco Enforcement Strategy 2008, p. 8.
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2 GfK Research Dynamics, Illicit Usage of Cigarettes in Canada, 2008

How significant is this problem?

In one word - huge. 

Independent research firm GfK Research Dynamics has analyzed the issue through both quantitative and
qualitative studies over the past three years.   

Its 2008 study reveals some startling facts2:  

• Almost one half (48.6%) of the cigarettes consumed in Ontario were contraband.

• Ontario's share of the illegal cigarettes consumed in Canada has increased from 31.6% in 2007 to 48.6%
in 2008, and has more than doubled since 2006.

• Quebec's share of the illegal cigarettes consumed in Canada has increased from 30.5% in 2007 to 40.1%
in 2008, and has also nearly doubled since 2006.

Almost half of the cigarettes consumed in Ontario and 40% of those in Québec are illegal.  
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ALBERTA MANITOBA BRITISH COLUMBIA ATLANTIC QUEBEC ONTARIO
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Despite the significant resources that the RCMP and other police forces are pouring into controlling the
problem, the prevalence of contraband tobacco appears to be growing at an exponential rate.

If the rates of contraband tobacco use documented in this study continue to rise at this pace, the level of
contraband tobacco use in Canada could rise to as high as 80% by the end of 2010.

Share of Illegal Cigarettes Purchased in Canada
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Where is contraband tobacco 
coming from?

According to the RCMP's Contraband Enforcement Strategy 2008, there are a number of different ways
these products are coming into Canada:

• Cigarettes manufactured in the US and smuggled into Canada (90% of the contraband product available);

• Cigarettes unlawfully manufactured in Canada, often on aboriginal reserves;

• Counterfeit cigarettes, made to look like legitimate brands of tobacco products, smuggled into Canada,
largely from Asian sources;

• Improperly sold tax and duty-free cigarettes, often from aboriginal reserves;

• Legal cigarettes stolen from retail stores or delivery trucks and resold through the black market. 

A large proportion of illicit tobacco appears to be sold by so-called street vendors. These vendors typically
visit specific areas in vehicles laden with illegal cigarettes, selling their products in bulk in plastic bags. Or
they may appear as individuals who frequent specific locations such as street corners in urban centers,
selling cartons or single packs.

The RCMP notes that in the past, law enforcement and government actions to curtail the market for illegal
cigarettes have been generally successful. However, this most recent surge in illegal cigarettes is the result
of a combination of different factors which require a modified plan of action. 

The RCMP's 2008 document goes on to state that, “The current system of manufacturing, distributing and
selling contraband tobacco involves organized crime networks exploiting aboriginal communities and the
politically sensitive relationship between these communities and the different levels of government and
enforcement agencies, as well as counterfeit tobacco products arriving in Canada mainly from China.”

RCMP sources have noted that the vast majority of the contraband in Canada is coming through the
Akwesasne Mohawk Territory aboriginal reserve near Cornwall, Ontario. While many manufacturing
operations are found on the U.S. side of Akwesasne, they can also be found on the Kahnawake reserve in
Quebec, and the Tyendinaga and Six Nations reserves in Ontario. 
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Ontario
St. Laurence River

New York (USA)

Québec

Akwesasne

Cornwall

3  http://www.cbc.ca/canada/ottawa/story/2008/04/24/ot-akwesasne-080424.html

"The majority of contraband tobacco seized by the RCMP, from B.C. to Newfoundland, comes
from the American side of the Akwesasne Mohawk Territory." 

- RCMP Sgt. Michael Harvey

About Akwesasne

The Mohawk Nation of Akwesasne is a Mohawk Nation territory with a population of 13,000. It is located
at the intersection of the borders of New York State, Ontario, and Quebec along the southern bank of the
St. Lawrence River. Akwesasne's unique geographic situation has long been a lure to smugglers and
organized crime looking to move illegal products quietly between Canada and the United States.

In a 2008 CBC news report, RCMP Sergeant Michael Harvey speculated that 90% of illegal cigarettes sold
in Canada come from Akwesasne. He further indicated that police were now routinely seizing in one week
the number of cigarettes they previously confiscated in one month.3

Ontario Quebec New York

Akwasasne Canada and USA borders
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“It is our responsibility to put an end to this unacceptable situation, which is destroying the very
foundations of our country.”   

- Jean Chrétien, February 8 1994, unveiling a major contraband tobacco Action Plan

4 http://www.ainc-inac.gc.ca/pr/pub/ywtk/index-eng.asp

Tobacco manufacturing and trade in
Aboriginal communities
The Government of Canada grants licences to many aboriginal companies allowing them to manufacture
tobacco products on their reserves. These cigarettes are tax-exempt and intended for consumption solely by
residents of the reserve. 

However, the requirements for obtaining a legal tobacco manufacturing licence on a reserve are quite low and
merely require prospective manufacturers to post a small $5,000 bond. The lack of compliance with various
regulatory compliance issues make these cigarettes incredibly cheap to produce which result in an increasing
number of products being sold to off-reserve residents and illegally distributed throughout Canada.

On Canadian reserves, cigarettes are subject to a patchwork of taxes and tax exemptions. Under Sections 87
and 90 of the Indian Act, registered Aboriginals are not required to pay federal or provincial taxes on their
personal property, so long as it is located on a reserve. Personal property includes goods, services and income
consistent with Canada Customs and Revenue Agency (CCRA) policies.4

In some cases on Eastern Canadian and British Columbian reserves, retailers collect the equivalent of the GST
or HST, and this money is returned to Band Councils. 

In other provinces, such as Ontario, tobacco sales on reserves are exempt from taxes under the provincial
Tobacco Tax Act, whose regulations provide for a system of tobacco allocation to aboriginal communities. Thus,
registered Aboriginals may acquire unmarked cigarettes on a reserve which are exempt from Ontario tobacco
tax, for their personal use. Remarkably current laws permit individual bands to apply for quotas that in some
cases allow up to 1000 cartons per year for every man, woman and child on each reserve. 

In Quebec, provincial sales taxes are collected on the sale of tobacco to non-First Nations citizens. These funds
are then transferred back to aboriginal governments through a tax collection agreement. This is similar to an
arrangement between the government of New Brunswick and the aboriginal governments in that province. 

While in principle these approaches appear to bring some order and regulation to managing tobacco sales, the
price disparity between the legal and illegal markets, coupled with the ease of smuggling, have created a
massive gap in Canada's tobacco industry. This gap encourages the free flow of contraband tobacco and opens
the door to smuggling of other illegal products such as drugs and firearms. 
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“Year in and year out our studies conclude that those under 19, who are prohibited from
purchasing cigarettes, are having no trouble getting their hands on cheap unregulated illegal
cigarettes. The sad thing about this is all the government initiatives that have been developed to
reduce smoking such as taxes, health warnings, display bans, and mandatory ID checks are
useless when you consider the accessibility of Contraband in our communities.” 

- Dave Bryans President, CCSA

5 http://www.hc-sc.gc.ca/hl-vs/tobac-tabac/research-recherche/stat/_ctums-esutc_2007/ann_summary-sommaire-eng.php

Youth and contraband tobacco
For decades, successive governments in Canada have worked to keep cigarettes out of the
hands of youth. Convenience store retailers view the prevention of the sale of cigarettes to
minors as an important social responsibility. The Canadian Convenience Stores Association
(CCSA) devotes significant resources to this issue, most notably through the promotion of the
“We Expect ID” program. Please see http://www.we-expect-id.com for more information. “We

Expect ID” is a training and certification program for retailers and their employees which aims to prevent
the sale of age-restricted products to minors. While the CCSA firmly supports its age verification program,
the association would like to see the government take additional steps to reduce smoking amongst youth.
An example of this includes the recent request made by the CCSA for government to prohibit the
consumption of tobacco by minors, as it does for alcohol products.

Regardless of the many measures put in place to deter kids from smoking, the influx of massive amounts
of inexpensive, easily accessible cigarettes has continued to derail those efforts. Illegal cigarettes can be
purchased at the same cost as a packet of chewing gum, inevitably driving the increase in demand by youth
for contraband tobacco. While smoking rates among youth in Canada are at an all-time low of 15%, that
number has not continued to decline. Speculation is strong that increasing numbers of young people are
taking up smoking with cheap, illegal cigarettes.5

In addition, minors incur minimal legal penalties for contraband tobacco-related offences. This lack of a
judicial “stick,” coupled with the “carrot” of the quick financial gain that the trade offers, and the
widespread access to the contraband network in Canada, all serve in attracting more young people to illegal
trafficking activities. Smuggling and selling contraband tobacco has become a gateway crime for young
people to other criminal activities such as drugs and weapons trafficking. 

In an effort to better understand the problem, and the extent to which young people are using 
contraband cigarettes, the CCSA undertook a two-year study to examine the effects of contraband tobacco
on youth in Canada.  

The results were staggering.  
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Youth Contraband Study 2007

The CCSA study, led by independent research firm Arcus Group, clearly demonstrated that contraband
tobacco has infiltrated high schools in Quebec and Ontario. Cigarette butts were collected from public areas
where smokers gather at 55 high schools in Ontario and 50 in Quebec. In total, over 11,000 cigarette butts
(5,457 in Ontario and 5,810 in Quebec) were collected and then carefully examined and classified into
three categories: legal, contraband or unknown.  

The study revealed that in Ontario, 24% of cigarette butts collected from high schools were contraband,
while in Quebec, contraband made up 35% of the cigarettes collected.  

• In Ontario, the highest incidences of contraband were found in Newmarket and Aurora with 50% and 47%
respectively, while Burlington and Oakville had the lowest, at 9% and 8% respectively.

• In Quebec, the highest incidences of contraband were found in Anjou and Côte-des-Neiges with 74% and
60% respectively, while St-Michel and Greenfield Park had the lowest at 12% and 18% respectively.

• In half of the municipalities/regions surveyed, more than 30% of the cigarette butts found were
contraband.

• In 11 of the municipalities/regions surveyed, more than 40% of the cigarette butts found were contraband.
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Youth Contraband Study 2008

The second year of the study confirmed that teen smokers are becoming increasingly hooked on contraband
tobacco. The numbers reveal that these inexpensive, readily-available illegal cigarettes are fundamentally
undermining government anti-smoking measures.

While youth smoking rates are considered to be at an all-time low, this study clearly revealed that contraband
tobacco usage continues to be widespread among young people.

The CCSA's 2008 Youth Contraband Study was conducted by independent researchers who collected
cigarette butts from 80 high schools in Ontario and 75 in Quebec. A total of 22,498 cigarette butts were
collected by research personnel and were then examined and classified in three categories: legal, contraband
or unknown. This was double the number collected in the first year of the study.

The 2008 study revealed that 26% of cigarette butts collected in Ontario were contraband, while in Quebec,
the rate of contraband was even higher at 36%.

Printed with permission: Sun Media, 24
Hours, Wednesday September 24th, 2008
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PREVENTING THE SALE OF CONTRABAND TOBACCO TO MINORS:

AN IMPORTANT SOCIAL RESPONSIBILITY 
FOR RETAILERS

PERCENTAGE OF RETAILERS WHO REFUSE TO 
SELL TO MINORS (NATIONAL) 

Source: Health Canada, Evaluation of
Retailers' Behaviour Towards Certain
Youth Access-to-Tobacco Restrictions:
Report of Findings: 2007
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Percentage of cigarette butts found in Ontario high
schools which were contraband, by region
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Governments and contraband tobacco

At a time when federal and provincial governments are entering an era of budget deficits, contraband
tobacco intensifies current economic conditions in a number of ways, including:

• Depriving governments of essential revenues to help finance other key public expenditures and social
programs;

• Forcing authorities to divert precious human and financial resources to the suppression of traffickers;

• Robbing thousands of honest merchants of profits derived from the legal sale of tobacco products and
costing a significant loss in overall store sales as a result of a decrease in store traffic forcing many
retailers out of business;

The proliferation of contraband tobacco feeds the cynicism that some citizens feel with regard to politicians
and the effectiveness of government. It suggests that tax evasion in Canada is a profitable endeavour and
that it has become not only endemic, but perhaps even tolerated. 

Government inaction towards the issue seems to legitimize public participation in the trade of contraband
tobacco. In appearing powerless and incapable of halting this scourge, the government loses credibility when
it does attempt to rally Canadians to fight against it.
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“It's a blight that has reached such a level, in economic, social and public health terms, we can
no longer stand with our arms crossed.” 

– Minister of National Revenue, Jean Pierre Blackburn, April 2009

Contraband tobacco siphons public funds

Sustained drops in provincial government revenue in Quebec and Ontario.
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Canadian attitudes towards
contraband tobacco

The CCSA commissioned polling firm Léger Marketing for a study on opinions and perceptions regarding the
purchase and consumption of contraband tobacco. Over 1,500 smokers and non-smokers in Quebec and
Ontario were surveyed in the summer of 2008.

The survey revealed that while less than one-quarter of Canadians still smoke, a high proportion of those
smokers are consuming illegal cigarettes. In addition, consumers of contraband cigarettes do not feel they
are doing anything illegal by purchasing this product, and are not afraid of being caught by police. The study
also clearly indicated that the primary sources of contraband are aboriginal reserves and the informal
networks of friends and associates who are selling contraband in an extensive underground economy.

HIGHLIGHTS OF THE LÉGER MARKETING SURVEY
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DO YOU THINK PURCHASING 
CONTRABAND TOBACCO IS 
ILLEGAL? (No)

DO YOU THINK BUYING TOBACCO   
ON A NATIVE RESERVE WITHOUT 
PAYING TAX IS ILLEGAL? (No)

The alarming number of smokers in Ontario and Quebec are choosing an illegal product that is offered,
distributed and sold by a criminal network, robbing Canadians of the benefits of billions of dollars in tax
revenue every year.
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The results show that a majority of smokers surveyed did not think they were breaking the law when they buy
contraband tobacco. Clearly, education is needed on the part of governments to inform people that it is illegal
to buy tobacco products through illicit distribution networks or from aboriginal reserves without paying taxes.

Tax avoidance is the primary reason that people buy contraband tobacco. Since illegal cigarettes are often
10 times cheaper than those sold legally with taxes included, the market for illegal tobacco continues to
widen at an alarming rate.

WHAT IS THE MAIN REASON FOR 
BUYING CONTRABAND TOBACCO?   
(…Because it’s cheaper than 
legal tobacco)
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ARE YOU WORRIED ABOUT BEING  
CAUGHT BY THE POLICE OR EVEN 
HAVING PROBLEMS WITH THE 
JUSTICE SYSTEM? (No)

ONTARIO

10%

0%

20%

30%

40%

50%

60%

70%

80%

90%

100%

QUEBEC 18-24 25-34

83% 79%

100%

83%

359



20

WHERE DO YOU BUY 
CONTRABAND TOBACCO?

NATIVE RESERVES

A COLLEAGUE OR FRIEND

A CONVENIENCE STORE
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The results clearly show that aboriginal reserves, and the organized network of distribution that brings
contraband tobacco off reserves, are fuelling the spread of these illegal cigarettes in communities throughout
Ontario, Quebec and, increasingly, in other parts of Canada.
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Organized crime and 
contraband tobacco

According to the RCMP, there are approximately 105 organized crime groups currently engaged in the
contraband tobacco trade in Canada.6

The enormous profit margins generated through the sale of contraband tobacco help provide these groups
with cash flow to support other illegal activities. Two-thirds of the groups engaged in contraband tobacco
are also involved in drug trafficking (mainly cannabis and cocaine), arms trafficking, counterfeit cash,
money-laundering and human smuggling.  

The RCMP states that there has been an increase in the number of seizures of shipments of illegal tobacco
which are accompanied by drugs or firearms. 30% of these organized crime groups are also known to have
violent tendencies. 

Furthermore there have been numerous studies, including a recent report from the Mackenzie Institute in
Toronto, that highlight how contraband trafficking is in some cases funding terrorist activities. The study
entitled “Sin Tax Failure” includes references to cases in the US where members of Hizbolah and al Qaeda
have been involved with contraband trafficking.7

6  Royal Canadian Mounted Police Contraband Tobacco Enforcement Strategy 2008, http://www.rcmp-grc.gc.ca/ce-da/tobacco-tabac-strat-2008-eng.pdf p.5
7  MacKenzie Institute, “Time to Revisit Sin-Tax Failure”, August 2008 http://www.mackenzieinstitute.com/2008/sin-tax-failure-082208.htm

“Illicit cigarette manufacturing and sales represent a significant threat to the safety and security
of our communities and to our economy. Trafficking in contraband tobacco fuels other illegal
activities by organized crime, such as drug trafficking and gun smuggling.” 

– Honourable Stockwell Day, federal Minister of Public Safety, 2008
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Convenience stores and 
contraband tobacco

Convenience store owners see a clear link between contraband tobacco and other problems including a
decrease in customer traffic and revenue and an increase in the threat of violence.

Retailers are seeing sales decline as more consumers switch from legal to illegal tobacco products. These
law-abiding businesses have no way of competing with contraband tobacco products that are sold at a
fraction of the cost of legal cigarettes. 

As fewer customers come in to buy cigarettes, fewer sales are made in other product areas, often driving
revenues down so low that many of these small businesses have been forced to close their doors, further
harming local economies in communities across the country and reducing access to legal tobacco products.

A decline in customer traffic can also result in increased security risks as stores with less customer traffic
are more attractive to criminals and tend to have a higher rate of armed robberies.

This trend of reduced tobacco sales is especially damaging for convenience stores in Ontario, where tobacco
products represent the most important sales and profit category. 
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TOBACCO GAS LOTTERY FOOD ITEMS Other
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“[smugglers are even advertising] … this is a business card saying, '$25 to $30 per carton
delivered to your door'; and this is a flyer saying, '$19 carton - call 905.324.XXXX cigarettes
delivered to your door'; I have to buy each carton at $70. If a guy is selling it for $20 to $30 per
carton, how can I compete?” 

“Customers show me their DKs, which come from Aboriginal reserves. I have also seen counterfeit
cigarettes … they look like DuMaurier but they are fakes.”

Largest sales revenue categories (%)

Second SelectionFirst Selection
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Solutions: favouring a 
multilevel approach

Crimes seldom occur without motive. Contraband criminal activity will therefore cease when the economic
incentive to participate has been eliminated.  

Baggies of contraband cigarettes are available to consumers for as little as $6.00 - $8.00 per 200 sticks.
At this price point, using a single solution taxation approach, it is unlikely that anything short of a Federal
and Provincial rollback to zero would be effective.  

Taxation Levels - A general commentary on the 
current situation.
The RCMP has clearly shown that the most recent rise in contraband tobacco coincided with a substantial tax
increase on tobacco products beginning in 2001. Over this time span, both levels of government more than doubled
taxes on tobacco. This has created a significant price differential between legal and illegal tobacco products. This
differential provides the “room” for significant criminal margins to exist, while maintaining an attractive (albeit
illicit), consumer price point. 

Although responsibly designed to counter high smoking rates, tobacco taxation policy has backfired badly; today,
tobacco has never been more accessible and inexpensive, especially for young people, who increasingly are being
targeted by smugglers and criminal networks. 

Provincial Tobacco Tax (PTT) Collection by 
Aboriginal Communities 
By allowing Band Councils to collect and use their own PTT, aboriginal communities would be less supportive of the
existing contraband trade as its continuation would reduce a new and important source of revenue. This model has
already been used successfully with the federal government's GST/HST, in cooperation with some aboriginal
communities.

We understand that the precedent also exists in the U.S. with a concept called “Payment in Lieu of taxes”.

Enforcement 
Major contraband seizures are being made on a weekly basis. Increased resources for law enforcement in targeted and
well-identified areas will play a major role in reducing the problem. Governments who increase budgets for enforcement
will benefit by reduced contraband trafficking when coupled with these suggestions.
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Licensing 
Implement more stringent licensing requirements for aboriginal manufacturing facilities, and make that licence
mandatory in order to manufacture provincial taxable products. Further, we believe there is an opportunity to require
the reconciliation of raw material inputs and tax-paid tobacco production. Low ignition propensity paper (LIP) can be
demanded for production that is to remain in Canada and reconciled against the quantity of such paper acquired and
the volume of cigarettes produced. This is another solution that can be supported by all stakeholders and is of
immediate benefit to Canadians. 

Education
Research confirms that a significant portion of the problem rests on the fact that Canadians remain uneducated and
misinformed regarding the fact that the purchase of contraband tobacco is illegal. A targeted messaging and
education campaign to inform Canadians that they are breaking the law - and that there are serious consequences
for doing so - could dramatically reduce the problem right across the country.

Border Security
The RCMP notes that 90% of the contraband tobacco being sold in Ontario is being manufactured on the U.S. side of
the Akwesasne reserve, and smuggled across the border into Ontario. A concerted effort to close the gaps in our border
which currently allow this problem to flourish would severely impede smugglers' ability to carry on their business. We
believe that the problem with contraband needs to be repositioned from being a “victimless crime”, to being “a
symptom of the permeability of our border” with the U.S. Further, we would argue that the contraband problem needs
to be repositioned from being a “native problem” to being one of “criminals masquerading as natives”.

Canada/US Relations
As we are told that most manufacturing of contraband tobacco takes place across the border, it seems impossible for
the Canadian government to curtail the principal source of production directly. However, we could leverage our
relationships with the U.S. federal government and the New York state government to persuade our American
neighbours to shut down the illegal factories on their side of the border. For those factories that do remain, our
suggestions to combine Federal and Provincial taxes, coupled with our view of requiring the reconciliation of raw
material inputs - may resonate with U.S. officials. Effective April 1st, U.S. Federal taxes on tobacco rose by slightly
less than $7.00 per carton. This widens the price gap facilitating the expansion of contraband within U.S. borders.
We believe Canada's experience with contraband may provide important insight for authorities in the U.S. and
facilitate cooperation. The elimination of these factories would also go a long way toward closing a major conduit for
guns and drug trafficking.
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Canadian Convenience Stores Association

466 Speers Road  |  Suite 217  |  Oakville  |  Ontario  |  L6K 3W9
Tel.: (905) 845-9152  |  Fax: (905) 849-9947 

www.conveniencestores.ca
www.stopcontraband.ca
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CORRESPONDENCE FROM NACMO IN RESPONSE TO A REQUEST FOR 
FOLLOW UP EVIDENCE 

 
 
Firstly I would like to cover the vending machine radio frequency test sites. 
The details of the sites are as follows: 
  
- Site 1 Location Marton, Blackpool  
 
- Site 2 Location South Shore, Blackpool 
 
- Site 3 Location Thornton, Lancashire 
  
At present we do not wish to give the full addresses of these sites as we feel it 
would be detrimental to the relationship we have with our customers. 
  
They have very kindly agreed to this trial and were under no obligation to take 
part. I know that neither you nor your department would use this information in 
any other way but our customers wish to remain anonymous. 
  
The trials have been underway for over 5 weeks now and the results are 
extremely favourable. 
  
What we have done as I mentioned in the meeting on he 20th May is 
instructed an INDEPENDENT company recommended by the DOH in 
Whitehall. This company is currently making a number of test purchases at 
each of these sites. 
  
We hope to have the results back by the end of June 2009. As soon as we 
have this information we will forward it on to you. 
  
Regarding the funding of NACMO I can report the following. We have 55 
members which includes three of the tobacco manufacturers. The 
manufacturers are: 
  
- I.T.L (Imperial Tobacco Limited) subscription £5,000 per annum.  
 
- J.T.I (formally Gallaher) subscription £5,000 per annum. 
 
- B.A.T (British American Tobacco) subscription £3,000 per annum. 
 
The total subscriptions received from other members is £13,600. Total 
subscriptions £26,600 per annum 
  
As you can see the amount is minimal. We use the subscription towards the 
general running of NACMO. As you can imagine there is a great deal of work 
undertaken by Rod and myself. 
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The subscriptions we receive from the members including the manufacturers 
has not changed for a number of years. There are inherent cost associated 
with the general running of NACMO and this is what the subscriptions are 
used for. We have five sections (Scotland, Northern (inc Northern Ireland) 
Midlands, Southern, Wales and West.). These sections all have meetings 
throughout the year and require funding. We have meetings for the whole of 
NACMO and an AGM every year. By the time our cost have been allocated 
there is very little left in the pot. 
  
Over the years (NACMO was set up in 1969) we have built up a small 
reserve. 
  
Rod and myself are doing our very best to persuade Parliament and the 
Scottish Government that a ban on vending machines is the wrong option and 
that the R.F system should be implemented. To do this involves many trips to 
Edinburgh. There is overnight accommodation and many other costs. This is 
all on top of the normal costs of running NACMO and we are currently eating 
into that small reserve we have built up over many years. 
  
The manufacturers are members of NACMO and we are proud of our 
association with them but please be very clear. We are an independent 
organisation representing small independent family run businesses. We are 
there to offer advice and to keep them abreast of current regulations and laws 
that affect their businesses. We are our own voice and are not governed in 
anyway by the manufacturers. 
  
Any suggestion that we are just another arm of the manufacturers would be 
unjust, unfair and would be damaging to the reputation of NACMO. 
  
We do not have access to any fighting fund. 
  
 
Paul Mair 
Chairman 
NACMO 
29 May 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

NHS Lanarkshire 

The large number of deaths attributable to smoking, and their associated ill 
health and its consequent impact on health care resources justify this next 
stage in the Government's actions to reduce smoking. 

The evidence base for the Bill set out in its Policy Memorandum provides 
valuable arguments for the proposed actions and is welcomed as providing a 
sound basis for the Bill. 

1 The need and justification for the creation of offences in part 1 of 
the Bill relating to tobacco displays and sale of tobacco products 
from vending machines

 The tobacco industry uses enormous resources and great skill in 
promoting its products and encouraging non smokers to take up the 
habit knowing that for most addiction quickly follows. The existing 
levels of restriction are obviously inadequate as the prevalence of 
smoking continues to be high and many young people take up the 
habit. The removal of displays will support smokers in their efforts to 
stop and stay stopped in that it will remove a significant trigger to 
purchase cigarettes.

 When product promotion is forbidden in one area it can begin to appear 
elsewhere e.g. sports clothing, so we would wish that no promotion of 
tobacco of any sort should be visible anywhere or on anything. 

 The SALSUS evidence demonstrates the need to remove access to 
cigarettes  from vending machines. 

2 The advantages and disadvantages of creating a register of 
tobacco retailers

 The register is to be welcomed as providing a means for controlling 
tobacco retail outlets and for indicating the seriousness with which the 
sale and promotion of a toxic carcinogenic product like tobacco is 
regarded by both society and the government.

 The ease of access many people have to cheaper and more harmful 
smuggled cigarettes, and the potential for young people to access this 
source if their usual retail suppliers are more diligent in adhering to the 
law, mean that greater efforts will be needed to reduce access to 
smuggled cigarettes. 

As local authorities and the public will have access to the register it 
would appear to be more useful, particularly to enforcement agencies, 
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if the history of enforcement actions for each retailer was maintained 
on the register. In this way there would be a single central record which 
could be used to help inform local authority action.    

3 The means of enforcement and the fixed penalties regime 
proposed in Part 1 of the Bill 

 The evidence of abuse of existing laws, e.g. the sale of alcohol to 
intoxicated individuals and of tobacco to underage purchasers, show 
that the Bill will be of little value unless the penalties are sufficiently 
high to act as a real deterrent, and that retailers believe there is a high 
chance of them being caught if they break the law.

 The use of an agreed proof of age and identity card commonly 
available among adolescents is supported. Communication from a 
retailers organization indicates that determining age can create 
considerable apprehension, especially when customers start arguing 
about it or trying to confuse the sales assistant, and to have some 
means of swiping ID cards would give an objectivity to the 
determination of age and defuse potentially difficult situations. 

 Some retail outlets are concerned about the impact on their sales of 
the proposed Bill. However, the harm of smoking is so great that it 
should outweigh this concern. Similarly, it is inconsistent to exclude 
specialist tobacconists from aspects of this Bill. If the arguments 
against tobacco promotion are valid, they are valid for all tobacco 
retailers, whether specialist or not. 

From the foregoing you can see that this Department welcomes the Bill and 
wishes it every success. However we note that the proposed actions, if they 
became law, would need to be appropriately enforced. 

Dr Harpreet S Kohli 
Director of Public Health and Health Policy
NHS Lanarkshire 
8th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Scottish Youth Parliament 

The Scottish Youth Parliament (SYP) is a non-party political organisation 
campaigning to highlight the voice of Scotland’s young people on a national 
and international stage.

Involving young people from across Scotland, the parliament has four National 
Sittings per year, across Scotland, as well as carrying out a range of 
consultations which allow the young people of Scotland to have an input to 
the key decisions which affect them. Officially inaugurated in 1999, the day 
before Scotland’s other parliament(!), the SYP was created for and by young 
people with support from passionate youth workers.  At the time of this 
response, we are now into our 9th full year of operation and are core-funded 
by the Scottish Government.

One of the most unique features of the SYP, certainly within Europe, is that it 
is entirely youth led – no major decisions in the organisation are taken by 
anyone over the age of 25.  Whilst we have a dedicated staff team who do 
much to advance the work of the SYP, their workload is set and managed by 
MSYPs and is guided by the wishes of the young people who make up the 
Scottish Youth Parliament. 

All Members of the Scottish Youth Parliament (MSYPs) give their time 
voluntarily and are supported in their work locally by Local Authorities and 
Voluntary Organisations—in some areas this works better than in others.

Introduction and Context of Response 
The Scottish Youth Parliament (SYP) welcomes the opportunity to respond to 
this consultation. SYP opinion is based on the collected opinions of young 
people, with policy decisions made by our membership. 

The SYP first called for a ban in smoking in public places in March 2004, two 
years before it came into force. In our consultation of over 6,000 young people 
for our young peoples’ manifesto ‘Our Scotland’ in 2007, 58.2% of 
respondents agreed with the statement that “The legal age for purchasing 
tobacco products should remain at 16 years old, however punishments for 
those who mis-sell tobacco products should be more severe and better 
enforced.” Since then the Scottish Parliament has legislated to raise the 
purchase age to 18. 

To inform our response to the provisions of the Tobacco and Primary Medical 
Services (Scotland) Bill, the SYP conducted a survey of 83 people online – 
this document is based on their collected opinions.

Demographic Breakdown of Respondents
Responses were sought from Members of the Scottish Youth Parliament 
(MSYPs) particularly from our Health Committee. The survey was also 
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publicised on the SYP’s website and through youth forums and projects 
nationwide. 

77% of respondents were non-smokers, significantly under the national 
average for young people. However, this could be attributed to the age of 
participants – 35.3% were under the age of 16 and the vast majority of them 
(82.8%) did not smoke. The peak age group for smokers in the survey was in 
the 18-21 age group, where 42.8% smoked either occasionally or regularly. 

Summary of Results
 64.6% of respondents would be in favour of a ban on cigarette vending 

machines – though this was polarised between older young people and 
non-smokers (heavily in favour) and non-smokers and those aged 16-
17 (not in favour). 

 54.2% of young people surveyed supported a ban on displays of 
tobacco products. This figure was more consistent across the age 
groups and was more popular with smokers than banning vending 
machines.

 Only 44.4% of survey respondents were in favour of a national register. 
A fairly large number were unsure about whether the proposals should 
be introduced. 

 Young people were strongly in favour of banning shopkeepers who sell 
cigarettes to underagers, with 73.5% in favour. 

 Overall, young people who supported the measures in the Bill were 
uncertain whether some of the proposals would help the problem with 
an average of around 6% ‘Not Sure’ whether each measure would be 
successful

 There was no significant support for financial incentive schemes, such 
as NHS Tayside’s ‘quit4u’ pilot scheme 

 Other proposed measures included – increased resources for youth 
work and schools projects, addressing underlying reasons why young 
people smoke, raising the price of tobacco and banning tobacco 
products outright. 

 The plurality of respondents felt that banning under 18’s from buying 
cigarettes had not worked; opinion was split on the success of printing 
graphic images on tobacco products. 

Display and Sale of Tobacco Products 
In the survey we asked respondents whether they though that vending 
machine and displays of tobacco products should be banned, and whether 
they thought the proposals would help cut the numbers of young smokers. 

An overall majority of young people surveyed (64.6%) supported the banning 
of cigarette vending machines. There was particularly strong support for a ban 
from the 18 and over age bracket, with almost eight out of ten in favour of a 
ban. A slim majority of smokers (52.6%) would not support a ban, though all 
age categories were generally supportive of the proposals. 

60.2% of respondents overall felt that it would help solve the problem of youth 
smoking. There was a certain amount of doubt that it would be effective from 
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those over 18 who supported the introduction of a ban of its effectiveness – 
more than 15% were not sure that it would help the situation. 

A smaller majority of young people responding to the survey were in favour of 
displays of tobacco products being outlawed, with 54.2% supportive. This 
figure was far more consistent across all age groups and between those who 
do and do not smoke, however. 

As with the previous question, young people were less confident that a ban 
would be successful in terms of stopping smoking – only 45.8% though that it 
would help. Those aged between 16 and 17 were cynical, with only 29.4% 
feeling that it would be a success. 

Register of Tobacco Retailers
When asked about the potential creation of a national register of licensed 
tobacco retailers, young people were less supportive, with only 44.4% of 
survey respondents in favour. There was, however a significant percentage 
(28.4) who selected ‘Not Sure’ as their option, suggesting that many of the 
benefits for young people directly may not be apparent to them at present. 

There was however a great deal of support for the suggestion of banning 
retailers from selling tobacco products if they consistently sell them to people 
under the age of 18. Overall, 73.1% of respondents supported the proposal, 
with even larger percentage of over 18’s (89.5) and non-smokers (79.7) 
favouring the introduction of the threat of sanctions to retailers who break the 
law.

Young people were sceptical about whether a register of tobacco retailers 
would help stop young people smoking, with only 39.8% in favour. Our survey 
respondents were much more optimistic about the success of banning 
shopkeepers for persistent infringements of the law, with 83.1% feeling it 
would help reduce the number of young smokers. This support was 
particularly felt amongst those aged 18 and over who almost universally 
(94.7%) felt it would be effective. 

Other Measures
In March 2009, NHS Tayside launched the ‘quit4u’ scheme, which offers up to 
£150 in grocery vouchers if they successfully stop smoking. 38.6% of our 
respondents felt it would not help, with only a third thinking it would have an 
effect. There were a significant number of respondents who spontaneously 
raised the issue of increased funding for voluntary organisations ‘who 
encourage young people to give up smoking’. There were a number who felt 
that there were deeper social issues at play. As one respondent put it, 
“Smoking is often related to relieving stress and boredom. Young people in 
the UK are often hanging around smoking because it's something to do.” 

“Make the UK a more positive place to grow up all round. Invest money in 
activities and facilities for young people to enjoy and learn from and perhaps 
set being a non smoker as part of the qualifying criteria…perhaps poor 
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surroundings and lack of opportunity makes smoking more appealing, 
therefore target these areas specifically.” 

A small number of young people, mostly aged 15 and under, made 
statements in favour of banning cigarettes altogether. 

Views on Existing Measures
We sought the views of young people responding to our survey on recently-
introduced measures aimed at stopping young people smoking. Opinion was 
divided on the printing of graphic health warning images on cigarette packets, 
with 40.2% feeling it had worked, with 39% feeling it had not. Almost half of 
young people (48.8%) felt that banning 16 and 17 year olds from buying 
cigarettes had not worked. One young person summed up the mood of this 
group by saying “nothing will ever stop underage smoking! No matter how 
hard you try shopkeepers will always sell to us.” 

Our survey asked young people about the Scottish Government’s target of 
reducing the current level of young people smoking by 8% in the next three 
years. More thought that it was a realistic target (39.8%) than unrealistic 
(25.3%) with a large percentage (34.9) unsure. 

Conclusion and Recommendations
Based on this survey, as well as our other research with young people, the 
Scottish Youth Parliament recommends that: 

 Tobacco vending machines should be banned. 
 Tobacco products should be out of sight in shops that sell them. 
 Potential benefits of a register of tobacco retailers should be 

communicated to young people. 
 Retailers that constantly sell tobacco products to people under the age 

of 18 should not be allowed to sell them. 
 There should be increased use of test purchasing and greater 

enforcement of the existing law. 
 Addressing the underlying reasons young people smoke is crucial to 

solving the problem. 
 More resources should be focussed on schools and youth projects to 

work with young smokers. 

Rob Gowans 
Communications and Policy Assistant 
Scottish Youth Parliament 
7th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

ASH Scotland 

Introduction
ASH Scotland led the preparation and drafting of the written evidence 
submitted by the Scottish Coalition on Tobacco (SCOT); the evidence 
contained within this submission should be seen as complementary to the 
SCOT submission. 

Smoking accounts for almost 13,500 deaths every year (24% of all deaths in 
Scotland);1 around 15,000 young Scots begin smoking each year2, with 
around two-thirds of them starting to smoke under the age of 18. 3 More 
evidence on smoking and young people can be found in the SCOT evidence 
submission.

Factors affecting youth smoking initiation: high visibility and perceived 
attractiveness of tobacco 
In spite of the tobacco industry’s insistence that it does not seek to recruit 
under-age smokers4, there is compelling evidence that the industry’s 
marketing is in fact heavily oriented towards presenting smoking as a 
glamorous, aspirational and youthful lifestyle choice.5 6 7

Numerous academic studies have investigated the role of tobacco marketing, 
including retail and promotional tobacco displays, in youth smoking initiation. 
There is a wealth of compelling evidence indicating that young people are 
highly impressionable and disproportionately influenced by such marketing 
activity.8 9 10 11

The effectiveness of retail displays as a successful marketing tool will come 
as no surprise to anyone within the advertising industry. One agency 
acknowledges point of sale displays as “a vital component of any marketing 
strategy or advertising campaign.”12

But while retail tobacco displays undoubtedly have a significant impact on 
young people and new smokers, surveys suggest that they have only limited 
impact on established smokers, the very group that the tobacco industry 
claims to be targeting. A recent survey commissioned by Cancer Research 
UK shows that over 85% of adult smokers always buy the same brand, with 
only 6.4% deciding what to buy based on the point of sale display.13 For 
retailers, devoting a large area of display space to a product that offers such 
slender profit margins is a waste of valuable resources. Heavy investment in 
the large stocks needed to fill the gantry also represents a diversion of assets. 
A recently published meta-analysis reviewed a number of existing longitudinal 
and cross-sectional studies examining the role of retail tobacco marketing in 
youth attitudes towards smoking, and concluded that: “given the addictiveness 
of tobacco, the severity of the health hazards posed by smoking, the evidence 
that tobacco promotion encourages children to start smoking, and the 
consistency of even the limited evidence available that [point of sale] 
marketing influences children’s smoking, we believe that there is ample 
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justification for a ban on PoS marketing, including retail displays, of all 
smoked tobacco products.” 14

A small number of countries and jurisdictions have done just that. Thailand, 
Iceland and most Canadian provinces have legislated to remove tobacco 
marketing displays at the point of sale. A similar ban will come into force in the 
Republic of Ireland in July 2009. 

Since these display bans have largely been introduced as part of a package 
of tobacco control measures – in Iceland, the ban was accompanied by a form 
of retail tobacco licensing and a comprehensive tobacco advertising ban – it is 
very difficult to disaggregate the impacts of individual tobacco control 
measures.

However, in both Iceland and Canada, official government sources indicate 
that tobacco display bans – as part of a comprehensive suite of tobacco 
control policies – have contributed to youth smoking prevalence falling at a 
faster rate than in Scotland.15

It is important to note that no tobacco retailers, in either Iceland or Canada, 
are been shown to have gone out of business or suffered disproportionate 
economic harm as a result of a tobacco display ban. This has not stopped the 
UK tobacco industry from warning of dire economic consequences if such a 
law is passed here.16

The Framework Convention on Tobacco Control (FCTC) – a piece of binding 
international law to which the UK is a signatory –calls on all parties to 
undertake a comprehensive ban of all tobacco advertising, promotion and 
sponsorship. Recently adopted guidelines point out that if only a partial ban is 
introduced: “the tobacco industry inevitably shifts its expenditure to other 
advertising, promotion and sponsorship strategies, using creative, indirect 
ways to promote tobacco products and tobacco use, especially among young 
people.” 17 See Appendix 1. 

This has already happened within the UK. Since the implementation of the 
Tobacco Advertising and Promotion Act 2002 – which permits the promotional 
display of tobacco at the point of sale – the tobacco industry has shifted the 
focus of its marketing activities towards retail tobacco displays and cigarette 
packaging.18

The FCTC guidelines also make clear that: “Display of tobacco products at 
points of sale in itself constitutes advertising and promotion. Display of 
products is a key means of promoting tobacco products and tobacco use, 
including by stimulating impulse purchases of tobacco products, giving the 
impression that tobacco use is socially acceptable and making it harder for 
tobacco users to quit. Young people are particularly vulnerable to the 
promotional effects of product display.” 19
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ASH Scotland believes that there is good evidence to support the introduction 
of a retail tobacco display ban in Scotland, and very little evidence to suggest 
that retailers will be harmed by such a move. 

The FCTC considers that tobacco displays constitute advertising, and 
recommends that they be banned.20 ASH Scotland strongly supports this. 

ASH Scotland recognises that consideration should be given to specialist 
tobacconists, but does not believe that any tobacco branding should be visible 
to children from the street. 

We accept that smaller shops should be given more time to comply with a 
display ban than larger outlets, but do not consider that Scotland should 
automatically adopt the same timescale as England. The Northern Ireland 
Assembly has already expressed the hope that the province’s display ban can 
be implemented in advance of England.21

The regulations which will follow the Bill must speedily deliver the core policy 
objectives, to reduce the availability and attractiveness of tobacco to young 
people.

Factors affecting youth smoking initiation: easy availability of tobacco 

Studies show that over 80% of 15 year old smokers, and almost half of 13 
year old smokers, report buying their own cigarettes from shops.22

Furthermore, test-purchasing activity routinely demonstrates that between 
one-third and one-quarter of tobacco retailers are prepared to sell tobacco to 
under-age customers   23 24 25; during a test purchasing exercise in West 
Renfrewshire in late 2008, 80% of shops tested were willing to sell cigarettes 
to a 15 year old girl.26

Licensing or registration schemes that require the active engagement of 
retailers have the potential to dramatically reduce this easy access to tobacco 
– one scheme in Tasmania increased compliance with the law to 95% when 
backed up with highly visible enforcement activity.27 But following a drop off in 
enforcement, compliance levels fell once again.28

ASH Scotland has previously called for a system of positive licensing to be 
introduced.29 However, we accept that a system of negative licensing with a 
register of tobacco retailers provides many of the same advantages. If 
effectively and regularly enforced, such a scheme could significantly reduce 
the availability of tobacco products to young people. 

ASH Scotland considers that any such scheme should be operated in a 
transparent and accountable fashion, and that the continued ability to sell 
tobacco should be dependent on compliance both with the age restrictions 
and with regulations governing tobacco displays. 
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Should a system of registration not facilitate effective enforcement, ASH 
Scotland considers that powers to impose positive licensing should be 
provided for as an option. 

Tobacco industry attempts to counter tobacco control policies 
Effective tobacco control is fundamentally incompatible with the commercial 
success of the tobacco industry, and the tobacco industry has a track record – 
going back several decades – of attempting to avoid, prevent, weaken and 
delay effective tobacco control policies.30 31 In spite of a supposedly 
comprehensive advertising ban, the tobacco industry continues to spend 
billions of pounds32 on distribution, sales and marketing activity33.

The youth smoking prevention measures contained within the Tobacco and 
Primary Medical Services Bill are designed to reduce the numbers of young 
people becoming smokers; given the high proportion of smokers who take up 
the habit as adolescents, this should – in the long term – translate into 
reduced numbers of adult smokers. As such an outcome can only be 
detrimental to the economic prospects of the wider tobacco industry, it is 
entirely predictable that the industry and its allies are doing all they can to 
counter the Scottish Government’s health-oriented tobacco control policies. 

Tobacco manufacturers have historically used allies and funded front groups 
in an attempt to give their viewpoints added credibility. Central to efforts to 
oppose the current youth smoking prevention measures proposed by both the 
Scottish and UK Governments is the Tobacco Retailers’ Alliance34 which has 
been campaigning against proposals to remove point of sale displays as part 
of its “Responsible Retailers” initiative. 

During late 2008, MPs received postcards labelled “Save our Shops”. While 
appearing to be from a group of independent retailers, the campaign was in 
fact orchestrated by the Tobacco Retailers’ Alliance (TRA), which is itself 
funded by the Tobacco Manufacturers’ Association (TMA)35. Many 
parliamentarians were reportedly angered by what they saw as tobacco 
industry “dirty tricks”.36

The TRA – an organisation claiming to represent independent retailers while 
being almost wholly funded by the tobacco industry37 – also posted a 
petition38 on the Prime Minister’s website calling for him to reconsider 
proposals to ban point of sale displays in England and Wales. The petition 
made a number of misleading or inaccurate claims.39

ASH Scotland asks the committee to consider Article 5.3 of the Framework 
Convention on Tobacco Control.40 This article – together with recently agreed 
guidelines41 for its application – seeks to prevent the tobacco industry from 
interfering in the setting and implementation of public health policy. See 
Appendix 1 for details. 

Industry arguments against removing retail tobacco displays 
The arguments put forward by the tobacco industry and its representatives 
against government proposals to remove tobacco displays from the point of 
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sale fall into a limited number of categories. While these claims may appear 
superficially plausible, none of them stands up to scrutiny.  

It is noteworthy that many of these arguments were made in advance of the 
introduction of tobacco display bans in other countries (see Appendix 2). In 
Saskatchewan, Canada, in 2001, a tobacco industry initiative sent a fax to 
tobacco retailers, warning them that the planned display ban would fail to 
address youth smoking, would risk putting retailers out of business, and would 
compromise security.42 The fact that none of these warnings were borne out 
by events has not stopped similar claims being made in this country by the UK 
tobacco industry and its representatives.43

We recognise that retailers have legitimate concerns about the impact that 
these measures may have on their livelihoods; however, we believe that these 
concerns have been amplified by their exposure to tobacco industry 
misinformation.

Industry argument 1: “There is no international evidence to support the 
contention that removing tobacco displays helps to reduce youth 
smoking prevalence.” 

Tobacco display bans must be seen as part of a wider mix of tobacco control 
measures aimed at reducing the overall visibility, availability and affordability 
of tobacco to young people. As such, it is extremely difficult to disaggregate 
the individual impacts of any one individual policy. Measures designed to 
reduce the visibility of tobacco products within society cannot be expected to 
show results overnight – a young person who begins smoking aged 15 will 
have been exposed to ubiquitous retail tobacco marketing for at least ten 
years by that age. We shall have to wait a decade or more to reap the full 
benefits of such a policy. However, jurisdictions that have removed their 
tobacco displays have seen further declines in youth smoking prevalence44 45.

Industry argument 2: “Removing tobacco displays will cause retailers 
disproportionate economic hardship.” 

There is no evidence to suggest that tobacco retailers suffer undue economic 
hardship as a result of display bans. In spite of this, the UK tobacco industry 
continues to claim that up to 15,000 shops could close across the UK if such a 
law is passed here.46

Recent uncorroborated claims that display bans are causing many Canadian 
shops to close are not borne out by official Canadian bankruptcy statistics.47

In addition, since the introduction of tobacco display bans, tobacco industry 
payments to Canadian retailers have risen.48

International experience shows that immediate costs to retailers (replacement 
of displays) are likely to be subsidised by tobacco companies.  Longer term 
costs will include decreasing tobacco sales as fewer young people take up the 
habit.  These costs will be partly off-set by ongoing tobacco industry payments 
to retailers.  However, tobacco has long been a declining market in the UK.
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Industry argument 3: “Removing tobacco displays compromises 
security.” 

Security concerns must be taken seriously. But out of sight containers are 
available that do not involve the shopkeeper’s eye being taken off the shop – 
unlike the present situation whereby a shop assistant must turn round to 
access the gantry. The careful use of out of sight containers could improve 
security. See Appendix 2 of the SCOT submission for pictures of out of sight 
tobacco containers in use. 

Industry argument 4: “Removing tobacco displays compromises health 
and safety” 

The health and safety argument is frequently made by retailers’ organisations. 
Retailers in other countries have installed simple but effective solutions such 
as drawers beneath the counter, or overhead containers. There are no reports 
of an increase in injuries resulting from their use. See Appendix 2 of the 
SCOT submission. 

Industry argument 5: “Removing tobacco displays will increase the 
supply of smuggled tobacco.” 

Fears over an increase in the supply of smuggled and illicit tobacco have 
arisen within the retail sector. Retailers will still be able to show a list of brands 
stocked together with prices, so it is unclear why removing tobacco displays 
should divert customers towards the illicit trade. Again, there are no reports of 
an increase in smuggling resulting from the removal of retail tobacco displays 
in other countries. 

Industry argument 6: “Removing tobacco displays will make tobacco 
more, not less, appealing to young people.” 

This argument – which has not been borne out in other countries that have 
removed tobacco displays – runs counter to the prevailing theory of 
marketing. That highly-visible tobacco displays, underpinned by tobacco 
industry payments to retailers and filled with colourful and attractively 
packaged cigarette packs, remain in every shop is surely testament to their 
power as an effective marketing tool.49

Industry argument 7: “Tobacco is a legal product, so displaying it 
should be legal as well.” 

While tobacco is a legal product, its uniquely harmful and addictive nature has 
led to it being subject to a range of restrictions on its distribution, promotion, 
sale and use over the last four decades. The proposal to remove tobacco 
displays is entirely compatible with existing tobacco control legislation. Any 
remaining loophole will be exploited by the industry – a full ban is essential. 
ASH Scotland considers that the tobacco industry must be aware that the 
arguments it is putting forward are misleading and inaccurate. We would urge 
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the committee to examine the claims made by the tobacco industry and its 
allies very carefully, and to consider that the retail sector is heavily influenced 
by the arguments of the tobacco industry. 

Public support for relevant tobacco control policies 
Public opinion surveys have shown a high degree of support for the tobacco 
control policies included in the Tobacco and Primary Medical Services 
(Scotland) Bill. ASH Scotland commissioned YouGov to question 1000 
Scottish adults on their views in March 2009. 

The survey showed very strong support for a tobacco retailer licensing 
scheme, and strong support for a ban on both retail tobacco displays and 
vending machines. See Appendix 3 for details of the survey’s findings. 

Conclusion
The easy availability and high visibility of tobacco products are both important 
factors in a young person’s choice to start smoking. By requiring tobacco 
retailers to engage with a registration scheme, and by removing tobacco 
displays from the point of sale, the Scottish Parliament can help to prevent a 
new generation of young people from becoming smokers. Inevitably, the 
success of these measures will hinge on dedicated enforcement by local 
trading standards services. 

Such measures have been introduced in other parts of the world, and, when 
backed up with effective and regular enforcement action, have been shown to 
contribute to lower levels of youth access to tobacco, and to reduced youth 
smoking prevalence. 

But this track record of success has not prevented the tobacco industry and its 
allies from continuing to disseminate misleading, inaccurate and 
unsubstantiated claims about the Scottish Government’s tobacco control 
policies. 

ASH Scotland urges the committee to support the general principles of the 
tobacco control measures included in the Tobacco and Primary Medical 
Services (Scotland) Bill, to take account of the influence of the tobacco 
industry on the retail sector’s expressed concerns, and to subject the claims of 
the tobacco industry itself to very close scrutiny. 

Sheila Duffy 
Chief Executive 
ASH Scotland 
7th April 2009 
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Appendix 1 – Extracts from the Framework Convention on Tobacco 
Control

Extracts from the text of the Framework Convention on Tobacco Control, and 
from the recently adopted guidelines on the implementation of the treaty. The 
UK, in signing and ratifying the treaty, has agreed to be bound by its articles. 

Article 5 
General obligations 

1. Each Party shall develop, implement, periodically update and review 
comprehensive multisectoral national tobacco control strategies, plans and 
programmes in accordance with this Convention and the protocols to which it 
is a Party. 

2. Towards this end, each Party shall, in accordance with its capabilities: 

(a) establish or reinforce and finance a national coordinating mechanism or 
focal points for tobacco control;  

and

(b) adopt and implement effective legislative, executive, administrative and/or 
other measures and cooperate, as appropriate, with other Parties in 
developing appropriate policies for preventing and reducing tobacco 
consumption, nicotine addiction and exposure to tobacco smoke. 

3. In setting and implementing their public health policies with respect to 
tobacco control, Parties shall act to protect these policies from commercial 
and other vested interests of the tobacco industry in accordance with national 
law.

Guidelines on the implementation of Article 5.3 
13. The tobacco industry produces and promotes a product that has been 
proven scientifically to be addictive, to cause disease and death and to give 
rise to a variety of social ills, including increased poverty. Therefore, Parties 
should protect the formulation and implementation of public health policies for 
tobacco control from the tobacco industry to the greatest extent possible. 

14. Parties should ensure that any interaction with the tobacco industry on 
matters related to tobacco control or public health is accountable and 
transparent.

Recommendations
Parties should, in consideration of Article 12 of the Convention, inform and 
educate all branches of government and the public about the addictive and 
harmful nature of tobacco products, the need to protect public health policies 
for tobacco control from commercial and other vested interests of the tobacco 
industry and the strategies and tactics used by the tobacco industry to 
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interfere with the setting and implementation of public health policies with 
respect to tobacco control. 

Parties should, in addition, raise awareness about the tobacco industry’s 
practice of using individuals, front groups and affiliated organizations to act, 
openly or covertly, on their behalf or to take action to further the interests of 
the tobacco industry. 

Article 13 
Tobacco advertising, promotion and sponsorship 

1. Parties recognize that a comprehensive ban on advertising, promotion and 
sponsorship would reduce the consumption of tobacco products. 

Guidelines on the implementation of Article 13 
5. A ban on tobacco advertising, promotion and sponsorship is effective only if 
it has a broad scope. Contemporary marketing communication involves an 
integrated approach to advertising and promoting the purchase and sale of 
goods, including direct marketing, public relations, sales promotion, personal 
selling and online interactive marketing methods. If only certain forms of direct 
tobacco advertising are prohibited, the tobacco industry inevitably shifts its 
expenditure to other advertising, promotion and sponsorship strategies, using 
creative, indirect ways to promote tobacco products and tobacco use, 
especially among young people. 

6. Therefore, the effect of a partial advertising ban on tobacco consumption is 
limited. This is recognized in Article 13 of the Convention, which lays down the 
basic obligation to ban tobacco advertising, promotion and sponsorship. 
According to Article 13.1 of the Convention, “Parties recognize that a 
comprehensive ban on advertising, promotion and sponsorship would reduce 
the consumption of tobacco products”. 

12. Display of tobacco products at points of sale in itself constitutes 
advertising and promotion. Display of products is a key means of promoting 
tobacco products and tobacco use, including by stimulating impulse 
purchases of tobacco products, giving the impression that tobacco use is 
socially acceptable and making it harder for tobacco users to quit. Young 
people are particularly vulnerable to the promotional effects of product display. 

13. To ensure that points of sale of tobacco products do not have any 
promotional elements, Parties should introduce a total ban on any display and 
on the visibility of tobacco products at points of sale, including fixed retail 
outlets and street vendors. Only the textual listing of products and their prices, 
without any promotional elements, would be allowed. 

14. Vending machines should be banned because they constitute by their 
very presence a means of advertising or promotion under the terms of the 
Convention.
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Recommendation
Display and visibility of tobacco products at points of sale constitutes 
advertising and promotion and should therefore be banned. Vending 
machines should be banned because they constitute, by their very presence, 
a means of advertising and promotion. 
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Appendix 2 – Extracts from Australian public consultation on tobacco 
control

Extracts from the public consultation forum on the next steps to reduce 
tobacco-related harm 2008.50 New South Wales Department of Health – 
Protecting Children from Tobacco 

“By displaying products, important advertising objectives are achieved in a 
more direct way than can be achieved through paid media. Advertising by 
display achieves brand awareness, a fundamental goal of advertising. Like all 
effective advertising, it helps put the product and the category and the brand 
in the mind of the prospect.” 

John Bevins (Advertising executive, JB Associates) 

“In 2002 I was working in Canada when Saskatchewan became the first 
province in the entire world to implement a tobacco display ban and as you 
can well imagine the tobacco industry did not just sit back and allow this to 
happen. The same tired and transparently self-interested arguments about the 
closing of small local businesses, massive increases in theft, expensive shop 
fitouts, rights to display a legal product, et cetera, et cetera, were all tarted out 
there as well.” 

Becky Freeman (Tobacco researcher, University of Sydney) 

“What motivates a child to smoke? Is it seeing their favourite role model 
blowing rings of smoke on the big screen or is it seeing their parents smoke in 
the car on the way to the supermarket? Perhaps it is simply peer pressure or 
maybe it is the constant bombardment of cigarette brands they see as they 
line up to buy some credit for their phone or as they line up with mum to pay 
for petrol at their local service station. Maybe it is the candy-like vending 
machines they see in clubs and pubs as they accompany mum and dad to 
dinner. There are so many issues you deal with as a child, and placing 
tobacco products in eyesight is unnecessary and something we should restrict 
and further control.” 

Joshua Patten (Youth advocacy campaigner, Smoke Screening) 

“This quote from the Point of Purchase Advertising Industry's web site51 says 
it all: 

‘Retail marketing is persuasive. Serving as the last three feet of the marketing 
plan, P-O-P advertising is the only mass medium executed at the critical point 
where products, consumers and money to purchase the product all meet at 
the same time. It is no coincidence that with 74 percent of all purchase 
decisions in mass merchandisers made in store, an increasing number of 
brand marketers and retailers invest in this medium.’” 

Andrew Penman (Cancer Council, New South Wales) 
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Appendix 3 – Public support for various youth smoking prevention 
measures
(All respondents, March 2009) 

Respondents asked to state their support or opposition to the following 
acts: i) Requiring businesses to have a valid licence to sell tobacco which can 
be removed if they are caught selling to underage smokers; ii) Suspending the 
right to sell tobacco for businesses found to have sold or supplied tobacco to 
under-18s more than once; iii) Banning the display of tobacco products in the 
places where they are sold; iv) Ban the sale of cigarettes from vending 
machines.
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Don’t know 1 1 2 2

Strongly oppose 1 2 10 8

Tend to oppose 3 3 11 14

Neither support nor oppose 6 8 21 20

Tend to support 30 31 23 18

Strongly support 59 55 34 38

Valid licence required to sell 
tobacco 

Licence suspension for 
more than one offence

Remove retail displays of 
tobacco

Ban the sale of cigarettes 
from vending machines

Figures, unless otherwise stated, are from YouGov Plc.  Total sample size 
was 1157 adults. Fieldwork was undertaken between 25th - 27th March 2009.  
The survey was carried out online. The figures have been weighted and are 
representative of all Scottish adults (aged 18+). 
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Tobacco and Primary Medical Services (Scotland) Bill 

NHS Dumfries & Galloway 

General statement in relation to Part 1 of Bill 

NHS Dumfries and Galloway strongly supports efforts made by the Scottish 
Government to reduce the impact of tobacco on the health of our population 
and the resulting health inequalities.

Reducing and controlling access to tobacco products are important actions 
that will contribute to changing the culture of tobacco use for future 
generations and have the effect of improving the health of people living in 
Scotland.  We therefore welcome further measures to reduce access and 
availability of tobacco to young people and believe that these will support 
other actions in relation to prevention of smoking.

Specific comments on points listed in letter from Health and Sport 
Committee 

1. The need and justification for the creation of offences in part 1 of 
the Bill relating to tobacco displays and sale of tobacco products 
from vending machines. 

We support the creation of the offences in part 1 of the Bill.  A 
significant proportion of young people obtain cigarettes from vending 
machines, without adequate controls.

Cigarettes are often the most prominently displayed items for sale in 
shops and petrol stations.  This gives a cue to smoke and is particularly 
unhelpful for young people and smokers attempting to quit.  The 
actions proposed will help control and reduce access and to make 
smoking seem less of a normal activity. 

The only significant drawback seems to be the cost to retailers of 
removing tobacco displays and providing storage out of sight.  We think 
the benefits considerably outweigh the costs, and that the lead-in time 
will reduce the impact for small retailers. 

2. The advantages and disadvantages of creating a register of 
tobacco retailers. 

We are concerned that a high proportion of young people who smoke 
report being able to buy cigarettes from shops.  We support the 
creation of a register of tobacco retailers as it encourages engagement 
with retailers from the outset.  We would request that where possible 
Local Authorities encourage their Enforcement Officers to work closely 
with other providers who are working in tobacco control to ensure a 
joined-up local approach. 
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We can see no disadvantages to having a register. 

3. The means of enforcement and the fixed penalties regime 
proposed in part 1 of the Bill. 

We consider the means of enforcement through Local Authorities and 
Enforcement Officers to be effective, as was proven with the 
implementation of the Smoking, Health and Social Care (Scotland) Act 
2005.

4. The need for, and consequences of, limiting health boards’ ability 
to make contractual arrangements for the provision of primary 
medical services, as proposed in part 2 of the Bill. 

Dumfries and Galloway NHS Board has not had to deal with any 
situations where a commercial organisation has been proposed for the 
delivery of primary medical care. 

We feel considerable discomfort about the prospects of ever dealing 
with a commercial organisation of any kind in relation to the provision 
of General Medical Services, and are supportive of the move to 
arrange that only active clinicians can take over the provision of GMS.  
We believe that this increases the focus on patient service, and 
reduces the concern that profit might be promoted at the expense of 
patient services. 

We further believe that, although inconvenient at times for Boards, GPs 
are able to act as independent agents in support of their patients.  This 
is one of the great strengths of the current NHS system, allowing the 
patient to have an effective and trusted advocate whenever a patient 
does not receive an appropriate service from any part of the service.  
There is a concern that a commercial organisation would not allow 
employees to act in such a way, and that public trust in their doctors 
might be eroded under commercial organisations. 

We are therefore fully supportive of the approach to prevent the 
delivery of GMS by commercial organisations.  This point has also 
been considered by our local GP Sub-Committee, who are also in 
support of the proposal for exactly the same reasons. 

5. Any other aspects of the Bill. 

 We have no additional comments. 

John Burns 
Chief Executive 
NHS Dumfries & Galloway 
30th March 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Cancer Research UK

Cancer Research UK1 is the world’s largest independent organisation 
dedicated to cancer research.  We funded £333 million of research across the 
UK in 2007-08.  Our vision is that together we will beat cancer.

Over 50,000 of our supporters have now signed our petition to put tobacco 
‘Out of Sight, Out of Mind’ through: the removal of Point of Sale (PoS) 
displays for tobacco; the removal of tobacco vending machines and the 
introduction of plain packaging for all tobacco products.  Along with other 
steps, all three measures were also agreed to be ‘best practice’ in 2008 by 
160 governments through an international public health treaty (the Framework 
Convention on Tobacco Control), and are recommended by the World Health 
Organisation.

1. The need and justification for the creation of offences in part 1 of the 
Bill relating to tobacco displays and sale of tobacco products from 
vending machines 

Point of sale displays
Branding and product packaging play key roles in encouraging and 
maintaining smoking. PoS displays are also used to develop relationships 
between brands and customers and to deliberately increase the prominence 
of the packs themselves e.g. by lighting, brand specific colours on surrounds, 
and attention-grabbing designs. 

In 2008 we published a report, ’Point of Sale Display of Tobacco Products’, 
from Cancer Research UK’s Centre for Tobacco Control Research, University 
of Stirling. Professor Gerard Hastings, Director of the Centre, concludes that: 

International evidence suggests that removing packs from sight at PoS 
could reduce adolescents’ exposure to cigarette brand impressions in 
stores by as much as 83%. It would also help adults to quit.
Since the implementation of the Tobacco Advertising and Promotions 
Act (2002), PoS has taken over as the most important source of 
tobacco marketing for young people. In 2006, almost half (46%) of UK 
teens were aware of tobacco marketing at PoS.
The odds of a young person professing an intention to smoke may 
increase by 35% with every brand that they can name as having seen 
advertised at PoS.2

Recent research with 25,000 young people in New Zealand shows that those 
15 year olds most exposed to PoS displays are almost three times more likely 
to try smoking and that exposure to PoS is a greater risk factor than even 

1 Registered charity no. 1089464 
2 Hastings, G et al. (2008) Point of Sale Display of Tobacco Products. The Centre for Tobacco 
Control Research, University of Stirling. 

1

405



parental smoking.3 New Zealand, like the UK, already has a ban on tobacco 
advertising. A further systematic review of international research has 
confirmed previous findings. Seven out of eight studies show a link between 
exposure to PoS displays and youth smoking. 4

In 2001 the Icelandic Government prohibited Point of Sale displays, which had 
a considerable impact on youth smoking rates.  The Icelandic Public Health 
Institute in its survey (part of the European School Survey Project on Alcohol 
and Other Drugs – ESPAD)  of all 10th graders (aged 15-16) found a 
significant fall in youth smoking from 18.6% in 1999 to 13.6% in 2003, at twice 
the rate of decline compared to the previous 4-year period.5

Similar trends have been found in Canada where such legislation has now 
been implemented in nearly all provinces. Surveys have shown that banning 
point of sale displays, as part of a range of tobacco control measures, has 
coincided with a fall in smoking prevalence rates amongst 15 to 19 year olds 
from 22% in 2002 to 15% in 2007.6

Nicotine is as addictive as heroin or cocaine and it takes on average three to 
eight attempts to stop smoking.7 There is good evidence that retail displays 
encourage ‘impulse buying’ so undermining smokers’ attempts to quit.8

Those opposing the ban on the display of tobacco argue that it will have an 
adverse financial impact on retailers. They argue that there are two potential 
impacts: declining sales and the cost of implementation of the legislation. 

Evidence from other jurisdictions shows that the impact on sales is confined to 
a reduction in sales to minors and to smokers trying to quit. Adult smokers 
who want to carry on smoking will continue to buy their usual cigarettes from 
their usual sources. Over 90% of smokers have already decided what brand 
to buy before entering the shop.9

The Association of Convenience Stores estimates that it will cost each retailer 
£1,850 to implement PoS regulations. However, evidence from Canada shows 
that any initial financial impacts of the prohibition of tobacco displays were 
minor, even for small stores reliant on tobacco sales. Much of the costs of re-

3 Paynter J, et al. Point of sale tobacco displays and smoking amongst 14-15 year olds in 
New Zealand: cross sectional study Tobacco Control Journal. Submitted. Presented March 
2009 at the World Conference on Tobacco or Health 
4 Paynter J, Edwards R. The impact of tobacco promotion at the point of sale: A systematic 
review Nic Tob Res, 11:1: 25-35. 2009
5 The European School Survey Project on Alcohol and Other Drugs (ESPAD).  
www.espad.org/sa/node.asp?node=730
6 Canadian Tobacco Use Monitoring Survey 2000-2007. http://www.hc-sc.gc.ca/hl-vs/tobac-
tabac/research-recherche/stat/ctums-esutc_2007-eng.php
7 Since 1988, the U.S. Surgeon General, the Royal Society of Canada, and, most recently, 
the Royal College of Physicians, have all concluded that nicotine is an addictive substance 
that, in its addiction and withdrawal, displays similarities to such hard drugs as cocaine and 
heroin. Nicotine meets the criteria that are used to define a drug of addiction or dependence. 
8 Wakefield M. The effect of retail cigarette pack displays on impulse purchase. Addiction. 
Nov 2007 http://www.addictionjournal.org/viewpressrelease.asp?pr=69
9 BMRB Omnibus Survey, August 2008. Commissioned for Cancer Research UK. 
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fitting were borne by tobacco wholesalers, and the tobacco industry continued 
to pay retailers for handling and selling their products.10  The tobacco industry 
also has the incentive and the resources to assist tobacco retailers in 
managing similar changes in the UK. The UK Department of Health has 
estimated that the average cost to stores in Canada was approximately £550 
per store.11 In fact, one of the major suppliers in Canada has reported that it 
could cost under £200 to re-fit a standard UK small retailer display of 1 metre 
by 1.3 metres.12 The lead-in time of 2011 for large retailers and 2013 for 
smaller retailers will also ensure retailers have the opportunity to prepare and 
adjust to the proposals. 

There is no evidence that display bans increase the risk of crime and theft, 
make tobacco seem more illicit, or increase smuggling. For example, analysis 
of Canadian tobacco sales data shows that the greatest increase in smuggling 
was in provinces that had not yet introduced PoS bans, such as Ontario and 
Quebec which implemented their bans in June 2008.13 By contrast the first 
provinces to introduce bans -Saskatchewan and Manitoba - experienced a 
lower than average increase in tobacco smuggling.14 The lack of correlation 
between smuggling and bans on PoS displays is also shown in data from the 
Canadian Tobacco Manufacturers’ Council.15

Tobacco vending machines
Children can and do buy cigarettes through vending machines. The most 
recent research, commissioned before the rise in the minimum legal age for 
tobacco sales from 16 to 18, around one in ten Scottish 13 and 15 year olds 
who smoked got cigarettes illegally from vending machines.16

A survey by LACORS reporting on test purchases by young people under the 
supervision of trading standards officers in England found that young people 
were able to buy cigarettes from coin-operated vending machines on more 
than four in ten occasions, with a number of councils reporting a 100% 

10 Source: Data provided to ASH by Health Canada. 
11 Impact Assessments for the Health Bill 2009, Department of Health, January 2009. 
Available at 
http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsLegislation/DH_09
3305
12 Quote from 4 Solutions display Corp, Canada. Recommended supplier to Canadian 
Convenience Stores Association members. 
13 Physicians for a Smoke-Free Canada. The Canadian Tobacco Market Place: Estimating 
the volume of Contraband Tobacco Sales in 
Canada. December 2008. http://www.smoke-free.ca/pdf_1/EstimatesofContraband-2008.pd 
14 Health Canada. Wholesale Sales Data - Cigarette and fine-cut sales charts 1980-2007. 
Accessed 24 March 09 http://www.hc-sc.gc.ca/hlvs/tobac-tabac/research-
recherche/indust/sales-ventes-eng.php. 
15 Canadian Tobacco Manufacturers Council. Illegal Tobacco Sales: A crisis for Canadians. 
2008.
http://www.imperialtobacco.com/onewebca/sites/IMP_5TUJVZ.nsf/vwPagesWebLive/DO65HJ
NQ/$FILE/medMD7JDHEG.pdf?openelement. [Link no longer operates]
16 Scottish Schools Adolescent Lifestyle and Substance Use Survey (SALSUS) National 
Report SMOKING, DRINKING AND DRUG USE AMONG 13 AND 15 YEAR OLDS IN 
SCOTLAND IN 2006. 
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successful purchase rate.17 Purchasing cigarettes from vending machines 
was found to be the most successful way for young people to get hold of 
cigarettes and was almost twice as successful as attempted purchases from a 
newsagent, off licence or petrol station kiosk.18

The WHO recommends a total ban on tobacco vending machines and 22 
countries in Europe, including France, Belgium and Norway as well as many 
others across the globe, do not allow tobacco vending machines. 19

It has been suggested that a token or credit card system could allow 
machines to verify the age of a purchaser. We believe that only a full ban will 
do: young people can easily get a friend to give them their credit card or 
tokens. Evidence from countries that have introduced age verification systems 
for vending machines has shown that it is very difficult to make them only 
accessible to over 18s.  In Japan, for example, machines were modified for 
age verification measures but underage smokers have borrowed proof of age 
cards from friends and family.20 And in Florida, where proof of age is required 
via an ID card, a test case compliance study showed that one third of attempts 
by minors to access cigarettes through vending machines were successful.21

2. The advantages and disadvantages of creating a register of tobacco 
retailers

Currently no licence or registration is required to sell tobacco, although 
licences are required to sell other age-restricted products such as alcohol and 
fireworks. Since tobacco is a dangerous and addictive product, it is important 
that there are appropriate controls on where and how it can be sold.

A national scheme of licensing or registration would strengthen current 
controls on underage sales, as licences could be withdrawn from those selling 
tobacco to under-18s. It would also help ensure compliance with measures 
regarding tobacco displays, and would ensure that a comprehensive record of 
all tobacco retailers was kept, which would make monitoring and enforcement 
easier for Trading Standards Officers.  

More significantly while Trading Standards Officers have existing powers to 
confiscate counterfeit or smuggled tobacco products, under the powers of 
entry provided for in the Bill, enforcement officers can take possession of any 
product which is on the premises and retain it for as long as the officer 
considers to be necessary.  This would help reduce the sales of smuggled 
tobacco.  Tackling smuggling is also key to reducing young people’s smoking 

17 Test Purchasing of Tobacco Products, Results from Local Authority Trading Standards, 1st 
October 2007 to 31st March 2008: www.lacors.gov.uk. LACORS is the organisation 
responsible for overseeing local authority regulatory services in the UK. 
18 Test Purchasing of Tobacco Products, Results from Local Authority Trading Standards, 1st 
October 2007 to 31st March 2008. 
19 The European Tobacco Control Report, 2007.   
20 Japan Times, 3 June 2008. http://search.japantimes.co.jp/cgi-bin/nn20080603a6.html
21 Accessibility to minors of cigarettes from vending machines - Broward County, Florida, 
1996. http://www.ncbi.nlm.nih.gov/pubmed/8965805?dopt=Abstract
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rates since smuggled cigarettes are cheaper and young people are 
particularly responsive to the price of cigarettes. 

3. The means of enforcement and the fixed penalties regime proposed 
in part 1 of the Bill 

Policies aiming to restrict youth access to tobacco products can only be 
effective if they are rigorously enforced. During 2006/07 there were only 11 
prosecutions in the whole of Scotland for under-age tobacco sales (although 
this was a significant increase on the previous two years’ - three and two 
prosecutions respectively).22

The proposed registration system would allow greater enforcement of under-
ages sales through tobacco retailing banning orders and fixed penalty notices, 
without recourse to the court system.  Fixed penalty notices or periods of 
license/registration suspension would enable the law to be enforced much 
more efficiently and cost effectively. 

However adequate resources and training will be required for Trading 
Standards Officers and others involved in implementation.  We are pleased 
that there is a commitment from the Scottish Government to fund a national 
campaign to help Trading Standards Officers inform tobacco retailers of the 
implementation of any new legislation. This will have to be regularly repeated 
as people move on. A monitoring and evaluation system should be 
established so that it will be possible to identify whether the scheme has had 
an impact on reducing under age sales. Should the proposed register not 
prove effective, a licensing scheme should be adopted. 

Vicky Crichton 
Senior Public Affairs Officer
Cancer Research UK 
8th April 2009 

22 Scottish Parliament, Written Answer S3W-3808, 11 September 2007. 
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Tobacco and Primary Medical 
Services (Scotland) Bill: Stage 1 

10:03 
The Convener: Agenda item 2 is further 

evidence taking as part of our stage 1 
consideration of the Tobacco and Primary Medical 
Services (Scotland) Bill. Our witnesses represent  
health boards and the voluntary organisations that  
support the proposals that are set out in part 1 of 
the bill. Alan Lawrie, the director of the South 
Lanarkshire community health partnership, will join 
us later in the meeting for our consideration of part  
2 of the bill. As members know, the bill—like a 
football match—has two halves. 

The committee has received submissions from 
the witnesses, for which I thank them. The panel 
is: Sheila Duffy, chief executive of ASH Scotland;  
Elspeth Lee, head of tobacco control for Cancer 
Research UK; Trish Grierson, tobacco control lead 
for NHS Dumfries and Galloway; Lesley Armitage,  
consultant in public health medicine for NHS 
Lanarkshire; and Fiona Beaton, member of the 
Scottish Youth Parliament and the acting convener 
of its health committee. All the witnesses are very  
welcome to committee. 

It will assist us in the preparation of our report i f 
witnesses and committee members stick to our 
question themes, which we will take in the 
following order: proposals for restrictions on the 
display of tobacco products; the banning of 
cigarette vending machines; proposals for a 
national register of tobacco retailers; and issues 
around enforcement and fixed penalties. We will  
then move to questions on part 2 of the bill. 

Dr Richard Simpson will open our questioning 
on the first theme—proposals for restrictions on 
the display of tobacco products.  

Dr Richard Simpson (Mid Scotland and Fife ) 
(Lab): One suggestion that has been made in the 
evidence that we have received so far is that the 
whole thing about display is a nonsense: a display  
does not really affect anyone, it is not causing any 
problems, it does not in any way normalise 
smoking for young people and it is not really  
advertising. In other words, a sledgehammer is  
being used to crack a nut. Would the witnesses 
care to comment on that? On the other hand, we 
are being told that if we restrict display, we will  
cripple small convenience stores, because a third 
of their cash flow results from cigarette sales. Can 
you give us a start by saying what the evidence is  
around normalisation and what the evidence is for 
a ban on displays? 

Elspeth Lee (Cancer Research UK): I start by  
reminding the panel that a lot of information exists 
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that shows that advertising affects young people‟s 
smoking behaviour. Young people smoke for 
emotional reasons, and branding plays a key role 
in that. Various reviews of the evidence have 
taken place over the years, and those were the 
basis for the Tobacco Advertising and Promotion 
Act 2002. There is strong evidence that point-of-
sale displays are a form of advertising, and for that  
reason we should take action. 

I will paint a broad picture of various pieces of 
primary data. Cancer Research UK commissioned 
Professor Gerard Hastings and his team at the 
centre for tobacco control research at the 
University of Stirling to look at various pieces of 
data on the issue, and to analyse their own 
secondary data on youth perceptions of smoking 
and how marketing affects young people. 

The team looked at data from other countries—
we must recognise that different countries have in 
place advertising bans at different levels, so we 
must view some of the evidence with some 
caution when we talk about the effects of display  
bans themselves. However, the evidence that is 
already out there in studies from Australia, New 
Zealand, America and the United Kingdom clearly  
shows that point-of-sale displays affect brand 
choice, unaided recall of brands, perceptions of 
brands and imagery, the likelihood of smoking and 
intention to smoke.  

Susceptibility is the key point; we need to be 
looking at non-smokers, such as young people 
who might be tempted through seeing the displays 
to start smoking. The evidence supports the view 
that point-of-sale displays affect young people‟s 
smoking. A systematic review that came out at the 
beginning of the year also substantiated that point.  
That review showed that, in seven out of eight  
studies, young people were found to be 
susceptible to point-of-sale displays, which affects 
their intention to smoke. Some new, unpublished 
data from New Zealand, looking at 25,000 14 to 
15-year-olds, show that young people who see 
point-of-sale displays more than three times a 
week are three times more likely to try smoking 
than those who see such displays less than once 
a week. That is some of the background 
information.  

In Professor Hastings‟s recent analysis of his  
study, his team looked at the changes in young 
people‟s perceptions of smoking and awareness of 
marketing since before the Tobacco Advertising 
and Promotion Act 2002 came in. The study goes 
back to 1999. There have been four waves of the 
study, which looks at  behaviour in 11 to 16-year-
olds—the behaviour of 4,500 young people has 
been taken into account over that time. We can 
see that TAPA has made a difference, as  
awareness of brand marketing and perceived peer 
prevalence have all decreased. That is  

commendable, but the team now realises from 
looking at the evidence that point-of-sale displays 
are a form of marketing. The displays are 
designed deliberately to draw attention to brands,  
and brands drive adolescents to smoke. 

We know that young people are still exposed to 
displays, because 46 per cent of young people 
recognised point -of-sale displays as a form of 
marketing. It was the form of marketing of which 
they were most clearly aware. Related to that, 18 
to 27 per cent of young people were aware of on-
pack promotions and other tools that are 
associated with point-of-sale displays. There is  
clear evidence that those displays have an impact  
on young people smoking. Young people are also 
aware of new pack sizes and designs, such as 
holograms on packs. 

The Convener: That is a full  answer, for which 
we are grateful. Many of those points are in your 
written submission, but I am pleased to have those 
comments in the Official Report. Do the other 
witnesses want to add anything, or perhaps to 
contradict what has been said? 

Sheila Duffy (ASH Scotland): ASH Scotland is  
an evidence-based organisation. We have 
supported and recommended the bill given the 
evidence base, which has convinced us that,  
whatever the intentions of tobacco companies and 
retailers, promotional displays at the point of sale 
have a disproportionate influence on young people 
compared with adults and make young people 
more likely to experiment with the most visible 
brands. I have brought 15 pieces of published and 
peer-reviewed research from reputable journals  
that underline that. The committee has already 
heard about some of the evidence but, if I may, I 
will quote from the conclusions of some of those 
reports. A report in the Archives of Pediatrics & 
Adolescent Medicine in May 2007 states: 

“Cigarette retail marketing practices increase the 
likelihood of smoking uptake. These f indings suggest that 
specif ic restrictions on retail cigarette marketing may  
reduce youth smoking.”  

A report in Pediatrics in 2006 states: 

“Promotions foster positive att itudes, beliefs and 
expectations regarding tobacco use … Greater exposure to 

promotion leads to higher risk … Causality is the only  

plaus ible scientif ic explanation for the observed data.”  

I could go on reading extracts from articles. I am 
happy to lodge that information with the committee 
if that would be helpful. 

The Convener: That would be helpful.  

Sheila Duffy: There was a secondary question 
about the impact on retailers. Most adult  
smokers—research suggests that the figure is 85 
or 90 per cent—are firmly established in buying 
particular brands and know what they want to buy 
before they enter a shop. Therefore, having 
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branding out of sight in shops should make no 
difference to the majority of people who purchase 
cigarettes.  

The Convener: I stopped smoking years ago—

although I have had the odd little lapse—so I know 
that, when you are trying to stop, it is hard when 
you see cigarettes on display. That is just my 
anecdotal evidence, but I think that one of the 
submissions made a similar point. Was it yours,  
Ms Grierson? 

Trish Grierson (NHS Dumfries and 
Galloway): Yes. We said that displays give a cue 
to smoke, which is particularly unhelpful for 
smokers who are trying to stop smoking.  

The Convener: I agreed with that when I read it.  
I had to stop going into newsagents, because I 
knew that the temptation was there.  

Lesley Armitage (NHS Lanarkshire): We 
made that point in our submission, too. I have 
nothing to add about the evidence on advertising,  
but I have a point about the concern that local 
retailers might go out of business. I appreciate that  
that is an economic impact, but smoking has an 
enormous economic impact, too. It kills a quarter 
of our population. One in two smokers dies  
prematurely. Most people who have smoking-
related diseases—which are not just respiratory,  
but cardiovascular—have years of gradually  
worsening ill-health before they die. That has an 
economic impact as a result of issues such as  
their employability and premature disability  
payments. The impact on local retailers cannot be 
considered in isolation; it should be considered as 
part of the wider issue. 

10:15 
Fiona Beaton (Scottish Youth Parliament): 

On the influence of displays on young people, we 
found that the older band of young people—the 16 
and 17-year-olds—were quite cynical about the 
positive effects of a ban, whereas those under 16 
felt that it would have more of an impact. That  
suggests that a ban might have more of an impact  
on 13, 14 and 15-year-olds. 

The Convener: How many respondents did you 
have to your consultation? 

Fiona Beaton: I think that we had 83 
respondents, many of whom, I should point out,  
were members of the Scottish Youth Parliament,  
who are elected to represent young people in their 
areas. 

Dr Simpson: Am I right in thinking that, since 
the TAPA advertising ban, the amount of space 
that brands take up on displays and the number of 
variants of a single brand of cigarette has 
increased? I do not want to advertise the brand in 
question, but the other day a constituent told me 

that five different brand variants of Silk Cut had 
been int roduced that were really no different in 
content but had very slightly different packaging.  
As a result, they take up five times the space on 
the display. Is that a typical response from the 
tobacco industry? Have the displays increased,  
even though the industry says that that is nothing 
to do with advertising and everything to do with 
brand variation? 

Sheila Duffy: I believe that when TAPA was 
introduced ASH Scotland did not oppose the 
exemption of retail displays, because they were 
not really an issue at the time. However, they have 
since become a major loophole in the 2002 act, 
and cigarette companies have invested a lot of 
money in glitzy, eye-catching promotional displays 
that are often placed next to confectionery. Brands 
have also proli ferated—not, as your witnesses last  
week indicated, because of changes in the nature 
of the product, but because of changes to 
packaging. I have a folder of material that we 
collected from half a dozen retail publications in 
the first quarter of the year showing how brand 
variants are very often about making minor 
changes to the packaging to make the brand more 
attractive and have little to do with the product  
itself. I would be happy to make that material 
available to the committee.  

Dr Simpson: Last week, the witness from Japan 
Tobacco International was very circumspect in her 
response to my question whether the tobacco 
industry would fund alternative displays if the bill  
were to be passed. Again, the small stores have 
told us that it would be extremely expensive to 
introduce gantries, an under-the-counter system or 
some other form of selling cigarettes, even though 
they already tend to change displays every three 
to five years. Do you have any evidence that,  
where such bans have been introduced, the 
tobacco industry has funded alternative displays? I 
have to say that JTI did not seem to know whether 
it had done so.  

Sheila Duffy: The Canadian Government 
requires tobacco companies to be clear and 
transparent about their spend on tobacco 
marketing and their payments to retailers for 
storage and so on. As a result, we know that, in 
Canada, the tobacco industry has contributed to 
the costs that retailers have incurred in putting 
cigarettes out of sight; in fact, since the point-of-
sale ban was introduced, payments to retailers  
have increased.  

In a communication that we have seen, a 
colleague in the Office of Tobacco Control in 
Ireland has made it clear that the Gallaher Group,  
which is owned by JTI, has for some years now 
been fitting automatic vending machines in stores 
that supply the company ‟s products and has 
indicated to retailers that it will now meet the costs 
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of converting those machines to comply with the 
Irish legislation. I point out that that legislation,  
which comes into force in July, is about four years  
late because of legal challenges from tobacco 
companies that were dropped at the very last  
minute before the cases came to court.  

Ian McKee (Lothians) (SNP): The trouble with 
following Richard Simpson is that he often asks 
the same questions that I was going to ask. 

The Convener: You can get in first the next  
time. 

Ian McKee: Thank you. 

First, I simply observe that, when my local 
supermarket stopped selling chocolate bars at the 
point of sale, my consumption of chocolate went  
down.  

The Convener: In that case, I should probably  
ban Danish pastries.  

Ian McKee: I turn to a slightly different aspect of 
tobacco displays. Section 1(2)(a) states that a 
person does not commit an offence under section 
1(1) if the advertisement for tobacco products or 
smoking-related products 
“is in or f ixed to the outside of the premises of a spec ialist 
tobacconist”. 

I understand why a display inside the premises 
of a specialist tobacconist might be exempt,  
because people go there for the purpose of buying 
tobacco products, but it seems to me that 
something fixed to the outside of such a premises 
would advertise tobacco to people who were not  
using the specialist tobacconist. Do you share my 
concern, or are you happy with that provision? 

Sheila Duffy: ASH Scotland shares that  
concern,  because we believe that the provision 
could create a loophole, which could be exploited.  
The products on display are often specialist  
products. However, we know that in Canada small 
single cigarillos with fruit flavourings are now being 
sold in highly coloured wrappings, which could 
subvert the intention of the legislation there. We 
believe that shop-front displays are public displays 
that are open to being viewed by children and 
families who are passing. We are really concerned 
that the provision could create a loophole.  

Mary Scanlon (Highlands and Islands) (Con): 
The ASH Scotland evidence is highly critical of the 
funding of the lobby groups from which we heard 
last week. We asked all the lobby groups where 
their funding came from and I think that we are 
aware of how they are all funded. It is only fair that  
I ask you where ASH Scotland‟s funding comes 
from. 

Sheila Duffy: ASH Scotland is a registered 
Scottish charity, so our accounts are publicly  
available and audited. In common with the national 

charities that deal with drugs and alcohol, we 
receive substantial funding from the Government.  
Because of that, we are reviewed periodically by  
the Government, which commissions an 
independent review to look at our cost-
effectiveness and funding. I can certainly give you 
a breakdown of our costs for the previous financial 
year if that would be helpful.  

Mary Scanlon: I do not really want to know your 
costs; I just want to know where your funding 
comes from. 

Sheila Duffy: Ninety per cent of our funding 
comes from the Scottish Government; 2 per cent  
comes from the national health service; 6 per cent  
comes from other charities such as the British 
Heart Foundation; and 2 per cent comes from self-
generated income and donations from individual 
supporters. A condition of the public funding that  
we receive is that we may not use it for 
campaigning and lobbying. That activity is funded 
from our earned and voluntary income.  

Mary Scanlon: You said that 90 per cent of your 
funding comes from the Scottish Government.  
How much is that in cash terms? 

Sheila Duffy: In 2008-09 it was £938,000, which 
went to support a great deal of project work in 
areas such as inequalities in relation to tobacco,  
youth development work, partnerships and the 
development of training for smoking-cessation 
services.  

Mary Scanlon: So, ASH Scotland is receiving 
nearly £1 million from the Government to fund it to 
lobby the Government. 

Sheila Duffy: No. Under the terms of the 
funding, we may not use it for lobbying. 

Mary Scanlon: You receive nearly £1 million 
from the Government.  

Sheila Duffy: We receive that funding to deliver 
objectives that are in line with national policy. We 
are clear and open about the work that we do and 
the funding that we receive. That is not true of 
groups that are funded by the tobacco industry.  
There is no clarity about the tobacco industry— 

Mary Scanlon: We heard from those groups 
last week; they got a good grilling from us all. You 
are being given nearly £1 million in order to 
support the Government‟s national policy on 
smoking. 

Sheila Duffy: I must take issue with that  
statement, because the money that we are being 
given is to support objectives and outcomes that  
are in line with national health policies, including— 

Mary Scanlon: Which are determined by the 
Government. The Government determines 
national health policies and it gives you nearly £1 
million to lobby on those policies. 
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Sheila Duffy: I must be clear about the point  
that the public funding that  we receive may not be 
used for lobbying purposes. It is for delivering 
services and projects that are in line with public  
health policy in Scotland.  

Mary Scanlon: So, of the nearly £1 million, how 
much is used for lobbying? Can you give us a 
rough guesstimate in percentage terms? 

Sheila Duffy: I have not looked at the exact  
percentage, but a really tiny percentage of direct  
spend goes on lobbying. That work tends to be 
shared with other health charities whose aims are 
similar to ours.  

Mary Scanlon: In your submission you say that  
high-visibility displays at point of sale present  
“smoking as a glamorous, aspirational and youthful lifestyle 
choice”.  

One of our researchers showed me this  
cigarette packet this morning. Half of one side has 
“Smoking kills” on it. I had not seen this before, but  
the other half says: 

“Smoking w hile pregnant harms your baby”. 

That is accompanied by a photo of an ill baby.  
There is also “UK duty paid”. About three quarters  
of the packet is non-advertising, with a sick baby 
on one side and “Smoking kills” on the other. Do 
you really think that that shows 
“a glamorous, aspirational and youthful lifestyle choice”? 

Sheila Duffy: The health warnings and picture 
warnings were imposed on tobacco companies;  
they were not adopted voluntarily by them. That  
was done to be clear about the impacts of the 
product, which kills one in two of its regular 
consumers. 

Mary Scanlon: I appreciate that, but I am 
asking you about a comment in your written 
evidence. I got the cigarette packet that I am 
holding from a researcher this morning. Is it right  
to say that what is shown on the packet is  
“a glamorous, aspirational and youthful lifestyle choice”? 

Sheila Duffy: Most adult smokers are 
established in smoking certain brands, and they 
are addicted to cigarettes. Two thirds of smokers  
start under the age of 18, and 40 per cent under 
the age of 16. It really is a childhood addiction.  
People start to experiment with cigarettes not  
because of the product, but because of the image 
of the product. The marketing from tobacco 
companies has had an impact, and it has been 
built up over a long period of time. The move to 
put cigarettes out of sight at the point of sale will  
have a long-term impact, not a quick one. We are 
talking about the impression and comfort that the 
branding and marketing give over a number of 
years. It will be a decade from the moment that the 
measure is  brought in—i f it is voted for by  

Parliament—before we can see its full impacts. 
Branding exists to engage future consumers.  

Elspeth Lee: I wish to substantiate what Ms 
Duffy has been saying with two pieces of 
evidence. The first is from Professor Hastings ‟s 
team. As I mentioned earlier, we know that young 
people are aware of the new packs, in particular 
the hologram pack. Each new form of marketing 
that young people are aware of increases their 
susceptibility by 7 per cent. We would be happy to 
share with the committee evidence from the 
University of Nottingham, provided by ASH in 
London, which shows that, despite packs having 
health warnings on them, young people make 
decisions about the health and aspirational factors  
related to the packs depending on the other parts  
of the packaging.  

Mary Scanlon: I have not had my answer from 
ASH Scotland, but I will leave it there for now.  

ASH Scotland‟s evidence says:  
“85% of adult smokers alw ays buy the same brand, w ith 

only 6.4% dec iding w hat to buy based on the point of sale 
display.” 

You mentioned 15 pieces of peer-reviewed 
evidence earlier, yet the only evidence that you 
have given us in your submission indicates that 34 
per cent of people strongly support  the removal of 
retail displays, with a further 23 per cent tending to 
support it. You have 15 pieces of peer-reviewed 
evidence; I am looking for an evidence base.  
Naturally, like any other politician, I want to reduce 
the incidence of smoking among young people,  
and I am looking for an evidence base. We did not  
hear about it last week. I have read every word of 
your evidence, and you even say: “the consistency 
of even—” 

The Convener: Just one minute, Mary. What  
page is this on, so we can follow it? 

Mary Scanlon:  The final paragraph of the first  
page of the ASH submission refers to  

“the limited ev idence available that [point of sale] marketing 
influences children‟s smoking”.  

You say that you are an evidence-based 
organisation, but you admit in your submission 
that there is only “limited evidence available”. That  
makes it difficult for me to identify the evidence 
base that you keep talking about.  

10:30 
Sheila Duffy: As it says at the beginning, ASH 

Scotland‟s submission is intended to be read 
together with the Scottish coalition on tobacco‟s 
submission, which lays out some of the broad 
evidence base on which we support the policies as 
an independent organisation that makes policy  
decisions that are based on the evidence base.  
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Ending point-of-sale displays is a long-term 
measure, so international evidence about its  
impacts does not exist yet. In most countries, the 
initiative has been introduced with other 
measures. However, we believe that excellent  
evidence exists, and I would be happy to write to 
the committee to outline the references and 
specific evidence on point-of-sale displays as a 
marketing tool that  influences young people and 
makes it more likely that they will experiment with 
cigarettes.  

Mary Scanlon: The bill is crucial. To be fair, i f 
you have 15 pieces of peer-reviewed evidence, I 
say with respect that I would expect to see them. 
Many of us are scrutinising the measures 
impartially.  

Last week, the Scottish Grocers Federation told 
us that almost 50 per cent of 13 to 15-year-old 
girls who were regular smokers were given 
cigarettes by friends, siblings or parents and did 
not obtain them at a point of sale. In East  
Renfrewshire, 80 per cent of the shops that were 
tested sold cigarettes to a 15-year-old girl. Those 
are enforcement issues that have little to do with 
visual displays. 

We also received evidence, which was quite 
proli fic, that although display bans were introduced 
in Saskatchewan and Manitoba, the reduction in 
smoking among 15 to 19-year-olds over eight  
years was greater in the rest of Canada—where 
no ban was implemented—than it was in those 
two provinces. 

The Convener: I ask Sheila Duffy not to 
respond to the enforcement point yet, because we 
will deal with that later, but please respond to the 
other points. 

Sheila Duffy: Enforcement is certainly  
important. The issue with point-of-sale displays is  
that they are visible promotional displays of 
tobacco. 

In considering the evidence from Canada, the 
committee must take into account several factors,  
including the previous smoking rates in the areas 
where point-of-sale bans were introduced. In 
Iceland, the figures have declined overall, as is  
shown by the statistics from the European school 
survey project on alcohol and other drugs, which 
are robust. The Scottish Grocers Federation and 
others have previously been challenged on the 
quality of statistics. I have with me a copy of a 
letter that the Public Health Institute of Iceland 
sent to Katherine Graham of the Tobacco 
Retailers Alliance in December that takes issue 
with the alliance‟s selective use of statistics, which 
the institute says does not represent the evidence 
base. I am happy to submit  that letter to the 
committee. 

The Convener: We will require to see that letter.  

Sheila Duffy: We will write to give the 
committee the evidence that we have on smoking 
rates where such measures have been introduced 
internationally and we will describe some of the 
issues that put the information in context. 

Ross Finnie (West of Scotland) (LD): I am 
slightly in the same camp as my colleague Mary  
Scanlon—I would probably prefer to ban the 
product, but we are not doing that; we are trying to 
control its sale in a way that is legal and evidence 
based.  

I will follow up Mary Scanlon‟s questions about  
advertising. To put the issue in context, and as a 
preliminary to the vexed question of advertising,  
what effect will the increased age limit of 18 and 
the new regulations under the bill that will —we 
hope—make the principal defence against selling 
to a young person the fact that the retailer had 
sought  proof of age have on the sale of cigarettes  
to young people? 

Sheila Duffy: Such measures are important, but  
the difference will be made by the quality of 
enforcement, which we will discuss later. 

Ross Finnie: Are you saying that the age limit  
and the possible threat to the retailer‟s business 
will have no effect? 

Sheila Duffy: No. I believe that the opportunity  
to ban retailers from selling tobacco if it is shown 
that they are selling it to children is a powerful tool 
and that the fixed-penalty notices that could be 
issued for breaches of the law will be a real 
deterrent and a great advance. 

Ross Finnie: Do you therefore think that the 
majority—or any number that you care to 
choose—of current retailers who face such a 
situation are wilfully breaking the law and are 
partly responsible for or complicit in the direct sale 
of cigarettes to young people? 

Sheila Duffy: The Scottish schools adolescent  
lifestyle and substance use survey figures tell us  
that 82 per cent of 15-year-olds who regularly  
smoke say that they buy their cigarettes directly 
from shops and retail outlets and that 47 per cent  
of 13-year-old smokers do so. Between a third and 
a quarter of retailers regularly fail test purchasing 
exercises. We must act on that. 

Ross Finnie: Okay. That is historic. The 
Government has changed the law on the age of 
sale for tobacco and is introducing new measures 
in the bill to enforce that. Do you think that that will  
have an effect? We know about the historical 
situation, but what will the impact of the new 
measures be? 

Sheila Duffy: We welcome the measures that  
have been proposed, which we think will provide 
effective deterrents for enforcement officers to 

415



2015  27 MAY 2009  2016 

 

use. We believe that the quality of enforcement 
will be crucial to the success of those measures. 

Ross Finnie: That takes me to my next 
question. You are somewhat suspicious or 
sceptical about the retailer‟s motivation or ability to 
control the trade and you appear to have little 
confidence in those who sell such products. What 
effect does the display of cigarettes in a shop have 
on the total sale of cigarettes? After all, a person 
can go into a shop and be as excited as they like 
by a notice that says that smoking kills, but if the 
vendor does not sell them the product, they will  
not get it. 

Sheila Duffy: We have supported the measure 
because of the visibility, rather than the 
availability, of tobacco to children. Ending point-of-
sale displays is crucial to closing down one of the 
ways in which the tobacco companies can build 
their relationships with future consumers and get  
their marketing and branding lodged in people‟s 
minds. That is a real issue, on which we will  
submit further evidence to the committee.  

We are also concerned that a display should not  
simply be covered up and remain a focal point that  
has pride of place in a shop. We believe that  
tobacco needs to be put out of sight and out of 
mind if we are to tackle the effect of branding on 
future smoking initiation.  

Ross Finnie: Let me be clear about the 
evidence that you are about to produce. The 2004 
regulations on the advertising and promotion of 
tobacco effectively ban advertising in this  
country—the situation here is markedly different  
from that in the majority of the other countries that  
we have talked about. From your response to 
Mary Scanlon, I understand that there is clear 
evidence that the kind of packet that she exhibited 
has a clear marketing brand and that that packet  
with its health warnings represents clear branding 
of a particular type of cigarette. I wish that I had 
more people to help with my work, because since 
the committee‟s investigation started, I have made 
a bit of a nuisance of myself to several tobacco 
retailers in queues. I have spent some time 
casually observing; retailers are disappointed 
when I make no subsequent purchase. Perhaps I 
need to go back to my optician, but I cannot see 
much brand marketing on Mary Scanlon‟s packet. 
Thanks to the European regulation that increased 
the size of the lettering on cigarette packets, I can 
at least now read with total clarity the words 
“Smoking kills”. What evidence exists on branding 
in tobacco displays? 

Sheila Duffy: We would be happy to submit  
further evidence on that. I think that Professor 
Gerard Hastings covered the matter in a report  
that was commissioned by Cancer Research UK.  

Elspeth Lee: That was the research to which I 
referred before. It showed that young people‟s 
awareness of the new packs has increased.  
Therefore, we know that those packs are affecting 
young people. They are designed to attract them.  

Ross Finnie: Are they affected by those packs 
when they enter shops? 

Elspeth Lee: A young child is exposed to those 
packs many times while growing up. It is not 
simply about children aged 15, 16, 17 or 18 and 
above trying to make a purchase, but about the 
degree to which they are exposed to marketing 
over a significant period of their li fe.  

Ross Finnie: We all understand where you are 
coming from. I am interested in the straight, bare 
facts, without embellishment. In this country,  
cigarette packs are not accompanied by sideboard 
advertising; since 2004, there have been 
restrictions on the advertising and branding of 
cigarette products. Your submission to the 
committee is that cigarette packs, as displayed in 
shops at present, are a powerful marketing tool 
that induces the purchase of cigarettes. 

Elspeth Lee: The World Health Organization‟s 
framework convention on tobacco control—the 
world‟s first public health t reaty, to which the UK is  
a party and which 160-plus Governments have 
signed and ratified—has looked at all the available 
evidence and strongly recognises point -of-sale 
display as a form of advertising that should be 
banned, along with vending machines. Based on 
the evidence that is available, the convention also 
strongly supports countries taking steps towards 
plain packaging.  Cancer Research UK would be 
happy to provide the committee with evidence of 
the impact that packs have. 

Ross Finnie: Remind me what proportion of a 
cigarette pack can be devoted to branding.  

Elspeth Lee: I do not know the percentage.  

Ross Finnie: It is set by law. 

Sheila Duffy: I think that warnings cover 40 per 
cent of the back and 30 per cent of the front of the 
pack. 

The Convener: I feel that we are on some kind 
of shopping channel and that Ms Scanlon is about  
to hold up the product, so that we can all see it. 
Ms Beaton, we are trying to get at whether putting 
“Smoking kills” and pictures of sick children on 
packs has no effect on young people, who 
continue to be attracted by cigarette packs. 

Mary Scanlon: I accept that smoking is bad and 
that it kills—we all know that. However, I feel 
slightly insulted by the suggestion that the pack 
that I am holding up is perceived as  
“presenting smoking as a glamorous, aspirational and 
youthful lifestyle choice” 
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when on one side there is a picture of a dying 
baby, a bar code and an indication that  duty has 
been paid, and when half of the other side is taken 
up by the message “Smoking kills”. That is my 
concern. I do not think that ASH has chosen the 
right words. 

The Convener: That is a fair line of 
questioning—I am glad that it was opened up. My 
supplementary is to ask whether the witnesses 
think that the messages on packs are irrelevant,  
as young people do not pay any attention to them. 
Is that what happens? Perhaps Fiona Beaton, as a 
young person, can tell us. 

Fiona Beaton: Just over 40 per cent of the 
young people to whom we spoke thought that  
putting warnings on cigarette packets had had an 
influence,  but 39 per cent said that it had not.  
Whether the warnings have an impact is down to 
the individual young person. Our evidence 
suggests that point-of-sale displays have more 
impact on younger young people than on 16 or 17-
year-olds.  

Mr Finnie mentioned the fact that the purchase 
age for tobacco products has been raised. The 
Scottish Youth Parliament campaigned strongly  
against that. Although we do not want to 
encourage young people to smoke, we think that  
they have the right to choose to do so and that 16 
and 17-year-olds should not be criminalised 
overnight for a habit to which they are already 
addicted.  Just under half of the young people 
whom we questioned thought that raising the 
purchase age had not made a difference.  Many of 
the young people to whom we speak on a daily  
basis think that changing the law in that respect  
will not make a difference and that subsequent  
measures directed against shopkeepers, rather 
than young people, are more important.  

Ross Finnie: That raises the interesting 
question whether we should now regard retailers  
as a bunch of crooks, which is a totally 
preposterous proposition. It has been suggested 
that they will continue wilfully to sell cigarettes to 
young people and that raising the purchase age 
will have no impact. 

Dr Simpson indicated disagreement. 

Ross Finnie: Richard Simpson is entitled to his  
view, but that is what people are saying in 
evidence. If the measure is having no impact, why 
is that? Is it not being implemented at the point of 
sale? 

10:45 
Fiona Beaton: One young person who spoke to 

us said: 
“nothing w ill ever stop underage smoking! No matter  how  

hard you try shopkeepers w ill alw ays sell to us.” 

My peers who are underage know which shops in 
my local area will sell cigarettes to them and 
where they can get their hands on cigarettes. I 
feel—and the Scottish Youth Parliament feels—

that it is important to tackle the root cause of the 
problem, which is the shopkeepers who make 
such sales. We know that not all shopkeepers do 
that, so we are not trying to criminalise the 
shopkeepers or anything. We believe that the 
shopkeepers, rather than the young people,  
should be targeted. 

The Convener: Another issue that has been 
raised is proxy purchases—people buying 
cigarettes on behalf of underage smokers—but  
that does not seem to have been mentioned in the 
survey. Was that question asked? 

Fiona Beaton: I do not think that we considered 
that in our consultation.  

Mary Scanlon: The issue is mentioned on the 
third page of the ASH Scotland submission. 

The Convener: Yes, but I wanted to ask 
whether the issue was included in the list of 
questions that the Youth Parliament asked.  
Forgive my saying so, but I think that that is a bit  
of a gap.  

Fiona Beaton: I am afraid that we did not look 
at that issue in our consultation. Personally, I have 
experience of 13 and 14-year-olds approaching 
me in the street—I seem like an older person to 
them—to ask me to jump into the shop for them. 
That happens all the time. That is another reason 
why we need to target measures at the root cause,  
where young people get access to cigarettes. 

The Convener: You should perhaps put on 
record that you refused to buy cigarettes for them.  

Fiona Beaton: Yes. 

The Convener: Good. That issue probably  
comes under the provisions on enforcement.  
However, I want to move on to the provision on 
the banning of cigarette vending machines— 

Lesley Armitage: Convener, further to Mr 
Finnie‟s remarks on retail outlets, I just want to 
comment that both local authorities in Lanarkshire 
carry out underage test purchasing. It was rather 
saddening to see that, although test purchasing 
was not carried out in a vast number of outlets, 
some of those that were visited a second time 
again sold cigarettes—for a second time—to 
underage children. At one hearing that I attended,  
a member of the retail industry said that retail staff,  
especially in smaller retail  outlets, can find it  
difficult to argue with people about their age. If 
retailers had some means of swiping an ID card,  
they would then have objective evidence that  
would make it easier to say no. 
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The Convener: Thank you very much. 

We will move on to the issue of banning 
cigarette vending machines. 

Rhoda Grant (Highlands and Islands) (Lab): I 
am quite interested in the provision in the bill that  
will ban cigarette vending machines, which are 
normally placed in establishments to which only  
those aged 18 or over have access. What are the 
panel‟s thoughts about that? Why would such a 
ban be helpful, given that such vending machines 
are not available to young people under the age of 
18? 

Elspeth Lee: Figures from National Association 
of Cigarette Machine Operators show that the 
majority of cigarette vending machines are in 
premises that are predominantly frequented by 
over-18s, but that is not the case for all such 
machines: 78 per cent are located in pubs, which 
younger people can enter; 10 per cent are in 
clubs; 7 per cent are in hotels; 3 per cent are in 
shops; 1 per cent are in bingo halls; and the rest  
are elsewhere. We need to recognise that  
certainly not all cigarette vending machines are 
sited in premises that are accessible only to those 
aged 18 or over.  

Rhoda Grant: If cigarette vending machines 
were placed only in establishments that were 
accessible to those aged 18 or over, would there 
be no issue with such machines? 

Elspeth Lee: As far as we are aware, no form of 
technology currently exists that would make such 
machines available only to those aged 18 or over.  
Placing the emphasis on busy bar workers, who 
are supposed to check people‟s ID, will not  
achieve our objective. We know that the current  
system is not working, because vending machines 
are disproportionately a source of sales to 
underage smokers. 

Rhoda Grant: That does not really answer my 
question, which was: if a machine were placed in 
an establishment that was available only to the 
over-18s, would you have a problem with that? 

Elspeth Lee: Young people can go into those 
places at times. We are most concerned about the 
protection of under-18s who should not be able to 
access those machines. It would be a different  
issue if machines were located in private members  
clubs, for example, and we had assurances that  
under-18s could not  get in. I think that we are 
talking about the majority of places, however. In 
such places, there is the potential for young 
people to get in and access cigarettes.  

Mary Scanlon: Last week, we heard that buying 
cigarettes from vending machines is the most  
expensive way to purchase cigarettes. It seems 
unlikely, therefore, that those machines are the 

first port of call for young people in purchasing 
cigarettes.  

The effect on businesses is not in the bill, but it  
is an issue. My Highland colleague agrees on that.  
As we know from recent stories, petrol stations in 
the Highlands are under threat. If they lose other 
sales, the profit margin is further reduced.  

We trust bar staff in hotels, pubs and clubs to 
sell alcohol to over 18s. We are told that bar staff 
are highly trained—I agree that that is the case.  
Bar staff are willing to challenge someone on the 
under-25 or under-18 rule. If we trust them to sell 
alcohol to over 18s, can we not also trust them to 
sell vending machine tokens—we heard about  
token sales last week—or cigarettes to people 
over 18? 

Sheila Duffy: On the expense of buying 
cigarettes from vending machines, we have 
anecdotal reports from members of the Scottish 
tobacco control alliance that suggest that single 
cigarettes are being sold for £1 apiece in Fife and 
50 pence apiece in Glasgow. The expense of 
purchase may not be the deterrent that one 
expects— 

Mary Scanlon: In a vending machine? 

Sheila Duffy: No. [Interruption.]  

The Convener: We will have no Greek chorus 
here. Will you clarify that please, Ms Duffy? We 
are asking about vending machines.  

Sheila Duffy: Although it may seem expensive 
for a child to spend extra money on purchasing 
cigarettes from a vending machine, it may be an 
easier source of supply for them than other 
sources are. They can recoup the money by 
selling single cigarettes to other children.  

I turn to the sale of cigarettes in licensed trade 
premises. Banning vending machines will not stop 
those premises from being able to sell tobacco.  
The point was made in evidence last week that  
pubs and licensed trade premises are places 
where young people can learn to drink  
responsibly. Given that there is no safe level of 
smoking, there is no way of encouraging young 
people to use tobacco responsibly. 

Mary Scanlon: We are talking about section 6 
of the bill, which is on the prohibition of vending 
machines. We are looking at that  specific point. In 
evidence last week, we heard that bar staff can 
operate these machines by way of electronic  
control from behind the bar. Bar staff appear to be 
much better trained than they were in the past. 
They know the penalties for selling alcohol to 
under-18s. Do you not accept that they would act  
as responsibly in selling cigarette vending 
machine tokens to those over 18 as they do in  
selling drinks to them? Is their judgment not the 
same in selling cigarettes as it is for alcohol?  

418



2021  27 MAY 2009  2022 

 

Sheila Duffy: Our support for the call to remove 
vending machines was made on the ground that  
they are a self-service way of purchasing 
cigarettes. If the method of purchase were to 
change, we would have to look at the evidence on 
the effectiveness of that method.  

Elspeth Lee: At the moment, we are not aware 
of such a system. Until that time arises, we will  
have to play with what we have. 

Mary Scanlon: We heard last week that a 
system is being piloted in Manchester.  

Elspeth Lee: We will look at what happens in 
experimental conditions, but it will be interesting to 
see how it plays out in live settings. 

Dr Simpson: I have a couple of quick questions.  
Does anyone know what is happening in Spain,  
because I gather that it has a token system for 
vending machines? Is there test purchasing there 
and, i f so, does it demonstrate that the token 
system is effective? As Mary Scanlon said, if a 
token system is an effective control that would 
meet the test purchasing requirements, the 
committee must consider that seriously. A decision 
on vending machines will have an effect on 
employment, albeit not on large numbers of 
people. Nevertheless, there are companies in 
Scotland that manufacture in this area. I have 
another point on vending machines and 
enforcement, but I will come back to it later. 

Sheila Duffy: I have no evidence on what  
happens in Spain, but we will look into that and 
come back to the committee if we access any 
information on it. 

We would like to see test purchasing evidence 
on whether remote control or token systems for 
vending machines are effective. We have not  
questioned the majority of retailers, but we have 
said that enforcement officers report that a quarter  
of retailers, when test purchased, will make 
underage sales. We would have similar concerns 
about any vending machine system. 

Ross Finnie: I appreciate that there is test  
purchasing evidence that, historically, there has 
been a failure to enforce the law—a number of us  
around the table have been pressing for some 
time for trading standards officers  or,  in the case 
of alcohol, the police to be more engaged in test  
purchasing—but I am concerned about the answer 
to Mary Scanlon‟s question. Looking forward 
under the bill, are we fundamentally suggesting 
that retailers will issue a vending machine token to 
an under-18? The implication is that retailers will  
take a positive decision not to sell alcohol to a 
person under that age, but will wilfully issue a 
token to an underage person who seeks to 
purchase cigarettes. I am concerned about what  
evidence there is that that is how retailers will act.  

Sheila Duffy: I am not aware of the evidence on 
the underage sale of alcohol. However, on test  
purchasing, we certainly have evidence about— 

Ross Finnie: This is at 18 and in pubs. 

Sheila Duffy: Yes. 

Ross Finnie: We really must confine our 
evidence to the question being asked. So you 
have test purchasing evidence of under-18 
persons being sold cigarettes in public houses.  

Sheila Duffy: No, I am not saying that. I am 
saying that we would have— 

Ross Finnie: So you do not have evidence of 
that. 

Sheila Duffy: What I am saying is that we would 
wish to see the evidence that those measures 
were effective in preventing underage sales. 

Ross Finnie: No, with respect, you are telling 
me that you have the evidence. 

Sheila Duffy: No.  

Ross Finnie: Now you are telling me that you 
do not have the evidence.  

The Convener: Just put your position, Miss  
Duffy.  

Sheila Duffy: What I said was that we have 
evidence about retail outlets that have been test  
purchased that shows that there is a significant  
failure— 

Ross Finnie: Miss Duffy, with all due respect,  
you consistently seek to extend your evidence into 
the field of a question that you have not been 
asked. You are being asked whether there is  
evidence that retailers will decide not to sell 
alcohol to an under-18 but will wilfully permit the 
sale of cigarettes to under-18s. If there is no 
evidence, there is no evidence; but you seem to 
be telling me that there is evidence, although it  
does not seem to relate to the current question—I 
would be grateful if you would clarify that. 

The Convener: Can you just help me here,  
Ross? We are talking about public houses, are 
we? 

Ross Finnie: Yes. 

The Convener: Public houses and hotels. 

Ross Finnie: That is exactly the question that  
Mary Scanlon asked.  

The Convener: So the issue is the evidence in 
that particular context. 

Sheila Duffy: I am not aware of there being 
evidence for that particular context. We would be 
concerned to see any evidence that there was 
effective prevention of underage sales. 
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The Convener: So we do not have evidence 
about the misuse of vending machines in that  
particular context  

Elspeth Lee: I would want to look up the 
updated figures for you, but I have some Home 
Office figures from 2004 that could allow us to 
draw some comparisons. 

The Convener: Are you reading something from 
your written evidence or from something 
separate? 

Elspeth Lee: No, this is not from our written 
evidence.  

The Convener: Right. So we would need this  
new evidence as well, if you are going to use it.  

Elspeth Lee: We can supply it. Obviously, I 
would want to look at more up-to-date figures for 
you, but the Home Office‟s 2004 evidence states 
that 22 per cent of 10 to 17-year-olds who drank 
alcohol obtained it from bars and pubs. 

Ross Finnie: Those figures are for where—
Scotland? 

Elspeth Lee: No, they are Home Office figures. 

Ross Finnie: For Scotland? 

Elspeth Lee: I think they are for England.  

The Convener: Right. So we need Scottish 
evidence.  

Elspeth Lee: We can look up those figures for 
you and provide them.  

11:00 
The Convener: We will now move on to deal 

with proposals for a national register of tobacco 
retailers. 

Mary Scanlon: Last week, during our evidence-
taking session with tobacco retailers, I compared a 
national register to the national registration 
scheme for private landlords, which is different but  
of which I have some knowledge.  

The national registration scheme for private 
landlords determines whether someone is a fit and 
proper person to be a landlord. It is my 
understanding that no such test is proposed with 
regard to tobacco retailers and that the applicant  
will simply give their name and address, the 
address of the premises and so on. Do you have 
any concerns about the proposal for the national 
registration scheme, and do you agree with the 
policy memorandum that there is little evidence 
about what impact the tobacco retailers licensing 
scheme might have on the reduction of underage 
sales? 

Sheila Duffy: We can supply good evidence on 
the efficacy of enforcement activities in reducing 

underage sales. We welcome the register but  
share your concerns. We believe that  a positive 
licensing scheme would allow a certain degree of 
vetting of applicants, and we ask the committee to 
consider whether a provision to enable the move 
to such a scheme, if there is a specific evidence 
base in the future, might be included in the 
legislation.  

Mary Scanlon: I am sorry to be a bit tiresome, 
but in most of your answers today you have said 
that you could bring forward evidence. Given that  
we have all read the submissions that we have 
been presented with prior to your one day in court,  
as it were, I respectfully ask why you did not  
present that evidence to us rather than offer to 
hand it in at a later date. Given your close working 
relationship with the Scottish Government, you 
should know that it admits that there is little 
evidence on reducing underage sales. If you have 
evidence in that regard, it would have been helpful 
for us to get it prior to the meeting rather than as 
part of the tome of evidence that  we are likely to 
receive from you after it. 

Sheila Duffy: I refer you to the submission from 
the Scottish coalition on tobacco, which ours was 
intended to complement and which contains more 
of the evidence that we are talking about.  
[Interruption.] Sorry, convener.  

The Convener: That  is okay—I will come back 
to you if you want to have a thought. Does anyone 
else want to comment? 

Lesley Armitage: Somewhere in the financial 
memorandum, the point is made that positive 
registration would be more effective but would also 
be more costly and difficult to implement. I suggest  
that those issues need to be weighed up against  
the resources that are used in the health world to 
deal with the problem of smoking. Again, as  
mentioned earlier, the item cannot be taken in 
isolation. We need the type of registration that  
most effectively brings about the desired outcome, 
not one that has too many compromises and 
therefore does not have the impact that the  
Scottish Government is seeking. 

The Convener: Sheila Duffy, do you want to 
come back in? 

Sheila Duffy: I was trying to find the name of 
the tobacco company that I wanted to talk about. 

We were asked to keep our evidence to four 
pages. Unlike, I think, Japan Tobacco 
International, which made a submission of around 
70 pages in length, we tried to meet that  
restriction. That meant that, unfortunately, we 
were unable to present all of the evidence that we 
have.  

The Convener: It certainly is our standard 
practice to request evidence of about four pages in 
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length. If there has been an imbalance in this  
circumstance, we will follow that up. 

Mary Scanlon: I point out that the ASH 
evidence is 12 pages, plus four pages of sources 
and a bibliography. Further, we have last week‟s 
evidence, which includes ASH. Let us be honest: it 
did not restrict itself to four pages. 

The Convener: I am saying that I want to look 
into whether there should be restrictions on the 
length of submissions. Members might want to 
receive a large document with a short summary,  
for example. We will have to investigate the 
protocol and practice that has been adopted by 
not only this committee but others. 

As you know, I was in favour of positive 
licensing but rejected it because of the cost. You 
suggest that we might leave a gateway open in the 
legislation through which we could move down the 
road towards positive licensing. Have you raised 
that with the Government? I have not. 

Sheila Duffy: We would like to put it on the 
record that we ask for that possibility to be left  
open. Although we have not written formally to the 
Government to raise the issue, it is certainly aware 
of our call for positive licensing. 

The Convener: Just to be clear, that positive 
licensing process would be a screening or vett ing 
procedure that would not involve self-certification 
or self-screening. Is that correct? 

Sheila Duffy: My understanding is that the 
current register requires people to provide 
information but involves no screening. We are 
concerned that that could creat e loopholes. 

The Convener: I am trying to say that positive 
licensing would require some kind of screening 
process. 

Sheila Duffy: I believe so. 

The Convener: We will move on to a more 
substantial area—i f you will forgive me for saying 
so—which involves enforcement and fixed 
penalties.  

Ian McKee: Before we do, convener, I would 
like to ask one question.  

According to my understanding of chapter 2 of 
the bill, which deals with registration, a person can 
apply to be registered and, legally, a supermarket  
with shops all  over Scotland can be defined as a 
person. The Scottish ministers must grant the 
application unless one of the premises that are 
mentioned in the application has been banned 
from selling tobacco because of activities such as 
selling tobacco to people who are underage. I am 
a bit concerned about the principle of the situation,  
as a supermarket could fall foul of the law in 
different branches on a few occasions but would 
have to be granted licences for other branches if it  

applied for them. Do you think that a person who 
is responsible for several outlets, some of which 
have broken the law on several occasions, should 
be automatically allowed to open up other 
branches in other areas ad infinitum? 

Sheila Duffy: We have concerns about that and 
believe that a banning order could be 
circumvented merely by switching the registration 
between family members or close business 
associates. I also point out that test purchasing is  
tremendously resource intensive for enforcement 
officers as it requires two enforcement officers and 
a trained volunteer test purchaser. That means 
that it is difficult to build up the evidence to get a 
banning order in the first place. We would like that  
issue to be taken seriously. 

Ian McKee: The bill refers to the premises.  
Would it be technically possible for a shop to move 
to the next-door premises and carry on operating 
with the same people and practices? 

Sheila Duffy: If they re-registered, I believe that  
it would.  

Lesley Armitage: Like Sheila Duffy, we would 
prefer the registration process to be as strong as it  
can be, and we think that any infringements  
should not be wiped off the register after a period 
of time but should remain there so that the record 
is always known.  

Just as—I am sorry, but I cannot read your 
name plate from here. Mr McKee? Just as Mr 
McKee has said— 

I am sorry, convener; I have completely lost my 
thread.  

The Convener: That is all right; it happens to 
me all the time. We can come back to you.  

Fiona Beaton: Before we move on from this  
point, it is important to recognise that many young 
people are unsure of the benefits of the proposal.  
Given that much of the bill concentrates on 
preventing young people from smoking, it is 
important to ensure that, whatever happens with 
the bill, its benefits are communicated to young 
people so that they understand why the measures 
have been put in place and that they are for their 
benefit. When we spoke to them, a lot of young 
people did not seem to understand what the 
register would involve and what effects it would 
have on them. 

The Convener: Has Lesley Armitage gathered 
her thoughts yet? 

Lesley Armitage: Yes, I have. The point was 
that I agree with Ian McKee completely on the 
issue of organisations that have multiple retail  
outlets. It would be easy to have problems going 
on in one area and not in another, so the register 
should be the responsibility of the overarching part  
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of the company rather than the individual retail  
outlets that belong to it. 

The Convener: I have just thought of a brief 
question.  I think that I am flogging a dead horse,  
but I am happy to flog a dead horse. Should the 
certificate of registration be displayed? 

Sheila Duffy: We would have some concerns 
about a certificate being displayed, because it may 
give the impression that the Government endorses 
and supports the sale of tobacco. We wondered 
whether it might be appropriate to require that the 
registration number be displayed, either on the 
sign that relates to the age of purchase or on the 
list of brands and prices. We would support the 
display of a banning order, which states the period 
of time for which tobacco may not be sold.  

The Convener: How would someone going into 
a shop that was a rogue retailer know that the 
retailer was banned from selling cigarettes? 

Sheila Duffy: There would be a display of a 
certificate that detailed the banning order and the 
period for which it was in place. 

The Convener: So you would want that to be 
displayed.  

Helen Eadie (Dunfermline East) (Lab): I 
apologise for arriving late—I had a puncture on my 
way to the Parliament. 

On the fixed-penalty notices, what is— 

The Convener: We are now moving on to 
enforcement. Hands are going up, Helen, but you 
were swift in getting in with a pre-emptive strike. 

Helen Eadie: Can I carry on with my question? 

The Convener: Yes, I have you, then I have 
Rhoda Grant and Richard Simpson. 

Helen Eadie: Should fixed-penalty notices be 
recorded on registers? If there are problems with 
multiple outlets and it is not recorded across 
different  parts of the country that problems are 
beginning to develop, that might be a problem for 
us in monitoring and evaluating the difficulties of 
problem areas and assessing whether there needs 
to be any follow-on legislation. What is the opinion 
of the witnesses on whether fixed-penalty notices 
should be recorded on the register? 

Lesley Armitage: We certainly agree that they 
should be and that the register should be a single 
central record, so that wherever the problems 
occur they are all put on one register and whoever 
has access to it has a full  picture of what is  
happening with particular retail outlets. 

Sheila Duffy: We believe that it would be really  
helpful to have the information about enforcement 
activities and the penalties that have been issued 
made public and available, because we have 

concerns that, although resources have been 
allocated by Government to enforcement, they 
may not reach the front line as we would wish 
them to. It would also be helpful i f guidance were 
issued that serious infringements and breaches of 
the law, such as selling tobacco to under-18s or 
displaying tobacco products, should attract an 
immediate fixed-penalty notice. 

Helen Eadie: That has pre-empted my second 
question, but my third question is that— 

The Convener: You will never defeat Helen—
she would have had a fourth question if you had 
answered her third.  

Helen Eadie: My question is about the levels of 
penalties. Obviously, representations have been 
made to us about level 4, which is £2,000, or level 
5, which is £2,500 on the standard scale. What are 
your thoughts, particularly if there are persistent  
offenders, on how that should be tackled? It has 
been suggested that a particular infringement 
could result in a fine of £20,000.  

I am interested, first, in whether the penalty for 
selling to an underage person should be increased 
to £2,500 instead of £2,000. 

Sheila Duffy: We would certainly support the 
level of penalties reflecting the seriousness of the 
offence. We welcome the potential for illicit sales 
of tobacco to be very heavily penalised—it  
provides a quick way of dealing with smuggled 
and illicit sales of tobacco. 

Helen Eadie: My final question, convener, i f 
nobody else wants to comment— 

The Convener: They are all beside you. I 
named and shamed them—we will have Rhoda 
Grant, Richard Simpson and then Mary Scanlon.  

Ian McKee: She means the panel, convener.  

The Convener: Oh, I see—sorry. 

Helen Eadie: Thank you for looking after me,  
Ian. 

11:15 
Lesley Armitage: The current experience is that  

tobacco or alcohol retailers do not think that they 
are likely to be caught and that, if they are caught,  
they are not likely to be penalised highly. It is 
therefore important that the bill has real teeth. That  
said, one issue is that small retail outlets or corner 
shops have a low turnover, whereas Sainsbury ‟s 
or Tesco stores have huge turnovers. To an 
extent, the financial penalty should reflect the 
organisation‟s profits. A huge sum for a corner 
shop would be tiny to a bigger organisation. 
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Helen Eadie: That is an interesting thought.  

My final question is whether the fixed penalties  
should be recorded only for a certain time. Points  
on a driving licence are removed after three years.  
What are the panel‟s thoughts on whether we 
could have a similar time-related system under the 
bill? 

Sheila Duffy: We have not taken a view on that. 

The Convener: No one appears to have taken a 
view on whether the information should lapse after 
a period of time.  

Rhoda Grant: I have questions on the legality of 
possession of tobacco by under-18s and proxy 
purchasing. One issue that was raised at last 
week‟s meeting was that, although it is illegal for 
someone who is under 18 to be in possession of 
alcohol and for over-18s to buy alcohol for under-
18s, the situation is not the same with tobacco.  
Would you welcome a strengthening of the law on 
that? 

Sheila Duffy: It was interesting that the 
Tobacco Retailers Alliance proposed measures on 
proxy purchase as though they were an alternative 
to ending promotions at the point of sale. The 
evidence base on such measures is tiny and, as 
far as I am aware, there is no evidence to support  
their effectiveness. ASH Scotland certainly  
supports the idea of giving the police powers  to 
seize tobacco from underage people. Beyond that,  
we have a concern that proxy purchase measures 
might deflect from some of the more evidence-
based measures that are being considered.  

Rhoda Grant: I do not think that the Tobacco 
Retailers Alliance suggested that as an 
alternative—it pointed out what it considers to be 
an anomaly, in that police cannot seize tobacco 
from under-18s because it is not illegal for them to 
possess it. 

Sheila Duffy: We support powers for the police 
to confiscate tobacco from under-18s, although we 
do not wish young people to be criminalised for 
possessing tobacco.  

The Convener: Do you wish proxy purchasers  
to be criminalised? 

Sheila Duffy: We do not have an objection to 
that. 

The Convener: We have been considering that.  
There might be room to include proxy purchasing 
measures in the bill at stage 2.  

Fiona Beaton: The Scottish Youth Parliament  
has great concerns about criminalising young 
people for possessing tobacco products, 
particularly 16 and 17-year-olds who have been 
affected by the raising of the age limit. Literally  
overnight, their habit of purchasing tobacco 
products became illegal. We should target retailers  

and proxy purchasers who obtain tobacco 
products for young people rather than the young 
people who access products when they are 
underage.  

Rhoda Grant: It is now more than two years  
since the age limit was changed,  so nobody who 
was affected by that at the age of 16 is still under 
18. That issue does not really fit. 

I turn to the enforcing agency. What are the 
panel‟s thoughts about environmental health 
officers, rather than police officers, enforcing the 
policy? 

Sheila Duffy: As they do with many other age-
related goods, trading standards officers enforce 
the age-related sale of tobacco legislation. We 
recognise that a useful body of experience,  
education and engagement with retailers already 
exists, and the register should make that work  
even more possible and even more positive. We 
do not have a view on who should enforce the 
legislation, but our concern is that it should be 
regularly and effectively enforced. 

Dr Simpson: Section 19 stipulates that councils 
“must … consider, at least once in every period of 12 

months, the extent to w hich it is appropriate for it  to carry  
out … a programme of enforcement action”.  

I realise that I am leading us into a debate over 
single words, but is “consider” the right word in 
that context? For example, a council might feel 
that it has fulfilled its obligations under the bill i f, at  
a council meeting, it simply acknowledges a report  
of, say, three test purchasing schemes. Should 
that provision be much tougher? 

Sheila Duffy: We think that that wording is weak 
and ask the committee to recommend that it be 
strengthened. After all, complying with the 
provision might make it impossible for authorities  
ever to issue a banning order. We feel that  
councils should be required to undertake effective 
enforcement activities.  

Lesley Armitage: We agree. The system is 
already weak; some of the legal penalties that  
people taken to court receive are derisory. 

The bill stipulates that a banning order should be 
issued to any outlet found to infringe the law on 
three occasions in two years. It will be very difficult  
to enforce that because, as we have heard this  
morning, test purchasing schemes are very  
labour-intensive. It is fine if we are talking about a 
small area with only a few retail outlets, but, in 
areas where there are many outlets, councils will  
have little chance of covering them all to see 
whether any have infringed the law three times in 
a two-year period—and that is not taking into 
account their considering the matter and deciding 
whether to take it any further.  
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On behalf of the NHS, I recommend that the 
wording be changed to ensure that councils do not  
simply say, “Oh, we can consider the matter at a 
meeting and not do anything about it.” The 
question is whether enough resources will be put  
into the provisions to ensure that we have the 
necessary coverage or whether there will be 
inequity, with certain retail outlets that have 
infringed the legislation appearing to be targeted 
while other outlets are not even inspected. Quite a 
few aspects of the provision are weak, if we want  
to ensure that those who repeatedly infringe the 
legislation are taken to court and pay the penalty.  

Dr Simpson: That fits quite well into my second 
question. Section 12(3)(a), to which we have 
already alluded, stipulates that a banning order 
should be issued if 
“w ithin the per iod of 2 years ending on the date the 
application w as made, the person has been the subject of 3 
or more relevant enforcement actions”.  

The fact is that, on that basis and given the 
number of enforcement actions that have already 
been taken in Scotland, not a single ban would be 
issued. Do we need to ensure that the 
Government puts the same funding into 
enforcement actions under this bill as, for 
example, the previous Executive did with the ban 
on smoking in public places with, say, a massive 
surge in test purchasing when the act is passed, at 
least in the first instance? 

Moreover, the reference to two years in that  
section means that an outlet could have an 
offence every year from now until kingdom come 
and never be banned. Is the provision reasonable,  
or should it be toughened? 

Lesley Armitage: There should be enough 
resources to implement and monitor the policy  
effectively. Local authorities certainly do not have 
that kind of money at the moment.  

We recommend that, instead of limiting the 
provision to three enforcement actions in a two-
year period,  the bill should stipulate that two 
infringements, regardless of when they occur, will  
trigger a ban.  In other words, outlets get one 
chance and then receive a penalty i f they break 
the law again. As you say, the current wording 
simply allows people to break the law repeatedly if 
it suits them. 

The Convener: The test set out in section 12(3) 
is good because it is based on the balance of 
probabilities, which is used in civil cases and 
makes things easier when it comes to evidence.  
However, there are two legs to this  provision.  
Section 12(3) states: 

“The sheriff may make an order”  

if he is satisfied that the outlet has received three 
or more enforcement actions in two years—that  
was the issue that Richard Simpson raised—and 
“the making of the order is necessary to prevent the 
commission of further offences”. 

Does the second leg of the provision build in too 
much discretion? 

Lesley Armitage: The section weakens the bil l  
and might mean that the legislation will have only  
a marginal impact on the retail of cigarettes. Local 
experience shows that the courts are not taking 
the issue that seriously anyway, so such discretion 
is very much a weakening agent. 

The Convener: My concern is that, instead of 
having uniformity throughout Scotland, the 
provision will, by building in such discretion, lead 
to different approaches in various areas.  
Considering mobility and so on, that could be an 
issue. Are you recommending that section 12(3) 
should say, “The sheriff must make an order 
banning the person carrying on a tobacco 
business if he or she is satisfied that, on the 
balance of probabilities, there have been 
consistent breaches” or something like that? 

Lesley Armitage: Yes. 

Sheila Duffy: We want guidance that says that  
follow-up test purchasing exercises should be 
carried out within 12 months in any case where 
the legislation has been breached and there has 
been a sale to under-18s. Although we support the 
call for resources to carry out proper enforcement,  
the money must reach the front line and not be 
diverted into other services. 

Mary Scanlon: In its submission,  ASH Scotland 
says: 

“during a test purchasing exercise in West Renfrewshire 
in … 2008, 80% of shops tested w ere w illing to sell 
cigarettes to a 15 year old”.  

However, although the financial memorandum 
says that the Government will  
“fund a national campaign to help Trading Standards  
Officers inform tobacco retailers of the implementation of 
this new  legis lation”,  

paragraph 82 of the memorandum states that the 
Government does  

“not consider that” 

this bill 
“w ill give rise to any administrative, compliance or other  
costs for local authorit ies”.  

Despite your feeling that  the legislation must have 
real teeth and that existing measures are not  
being enforced properly, the financial 
memorandum confirms that not one more trading 
standards officer will be employed in Scotland.  
Does that give you concern? 
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Sheila Duffy: As I said, the test purchasing 
exercises are very resource-intensive. For 
example, they require two officers to accompany a 
trained test purchase volunteer. Test purchase 
activity should be resourced, but there should also 
be more of a requirement on councils to ensure 
that effective enforcement activity is carried out in 
their areas.  

Mary Scanlon: But you are all complaining that  
the existing law is not being properly enforced.  
This new bill will bring in significant  additional 
enforcement measures without a penny more for 
anything but a national advertising campaign. Are 
you confident  that the existing trading standards 
officers, who do not appear to have the resources 
to enforce the existing law, will be able to take the 
new measures on board? 

Lesley Armitage: I am not confident that they 
will be able to do so. They want to—and, indeed,  
try to—enforce the law, but they have many other 
responsibilities. Even though our local authorities  
are very committed to this work, there is a distinct 
limit to the number of premises that can be visited 
each year. What we need to make the bill work is 
an increase in staffing. It would be very sad if the 
bill turned out to be unenforceable and we simply  
ended up with the same problems that we have at  
the moment. 

11:30 
Ross Finnie: I am very supportive of measures 

in the bill to tighten enforcement. Indeed, I am one 
of those who believe that we ought to make much 
greater use not only of trading standards officers  
but of the police. The committee intends to take 
evidence on that matter.  

However, if we up the ante on those who retai l  
tobacco products, we still need to maintain the 
balance of justice. Therefore, I am interested in 
the comments that were made by Fiona Beaton 
and—I hope that I am not attributing these 
wrongly—Sheila Duffy, who expressed a 
reluctance to see under-18s face any penalty for 
possession of tobacco. Can they elaborate on 
their comments? Let me explain my slight  
problem. As I said, I have no real difficulty with 
upping the ante on retailers. However, i f we were 
inadvertently to drift to a position whereby young 
persons faced no penalty for deliberately and 
fraudulently presenting themselves as being 18,  
thus inducing the committal of an offence by the 
retailer, I think that we would have materially  
interfered with the balance of justice. I am 
interested to explore that argument with the 
witnesses. I think  that I heard both Fiona Beaton 
and Sheila Duffy—I hope that I have not  
misattributed these comments—say that they 
would be reluctant to see under-18s being 

criminalised for possession of tobacco. I think that  
that is an issue. 

Sheila Duffy: We certainly support the idea that  
tobacco could be seized and removed from young 
people under the age of 18. However, we would 
not support young people being criminalised for 
possessing tobacco. We believe that the many 
influences on young people that encourage the 
uptake of, and experimentation with, tobacco 
would be more appropriately tackled first. Those 
influences include the promotions that the tobacco 
industry engages in to encourage young people to 
experiment with tobacco.  

Ross Finnie: Let me just press you on that. You 
have put it to me that you would support the ability  
to remove tobacco from under-18s. Do you believe 
that young persons who fraudulently present  
themselves to retailers as being over 18 and are 
successful in that fraudulent operation should bear 
no responsibility for doing so? Would you and your 
organisation be happy to see a substantial 
increase in the criminal penalty that could be 
imposed on retailers whose activity fails to comply  
with their responsibility, even if the commission of 
that act was due to the fraudulent actings of the 
young person? 

Sheila Duffy: We certainly wish to stop the 
underage purchase of tobacco, but we feel that  
education and support, rather than criminalisation,  
should be the first-line response. The creation of a 
register of tobacco retailers will ensure t hat  
retailers are aware of their responsibilities under 
the law, so I believe that it is more appropriate to 
penalise retailers for breaching the law.  

Fiona Beaton: I am afraid that I cannot speak 
on behalf of the whole Youth Parliament on the 
issue, as we did not consult on that to a great  
extent. 

Speaking personally, I would strongly condemn 
the criminalisation of young people. However, just 
as the police are able to remove alcohol from a 
young person who is underage, I agree with Ms 
Duffy  that they should be able to remove tobacco.  
I think that we need to target shopkeepers. It will  
be very hard to crack down on those young people 
who obtain tobacco by means of fake identification 
without criminalising every young person who 
obtains tobacco, whether by fraudulent means or 
from shopkeepers simply selling to them. I am not  
entirely sure how we could differentiate between 
the two.  

Ross Finnie: The issue is quite simple. I am 
either 18 or I am not. If I seek to purchase tobacco 
in a shop—and I am under 18—I am breaking the 
law. The measure is not complicated. I have a 
responsibility as a citizen to know the law. The law 
states that I must be 18 or over to purchase 
tobacco. 
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Let us say that you are the retailer and I am the 
young person so I am under 18—that might be 
difficult to get your head round and make the 
question seem rather confusing, but I was keen to 
say “I am under 18” twice— 

The Convener: We are all being so tactful. 

Ross Finnie: In presenting myself to you, I am 
wilfully and knowingly attempting to break the law.  
I am trying to explore the issue. We know that  
everyone is keen to place much greater penalties  
on you, as a retailer. Is it entirely in balance that I,  
as a young person, should not be subject to a 
penalty? With respect, I do not see the 
complication.  

Fiona Beaton: You say that young people have 
responsibility as citizens, but we must recognise 
that retailers have been given the responsibility of 
selling products and that they should sell them in a 
responsible manner—to people who are over the 
age of 18. The most effective way of tackling 
young people‟s access to tobacco is to target the 
root cause, which is with retailers. 

Ross Finnie: So my wanting it  is not  a root  
cause. With all due respect, good law tends 
philosophically to be determined by a balance of 
rights and responsibilities, on both sides. The 
retailer has been granted, if they are registered, a 
right to sell tobacco, for which they have 
responsibilities. Equally, any citizen has a 
responsibility to uphold the law. Ignorance of the 
law is not a defence. There is a balance to be 
struck between young people wanting to 
experiment and their having to understand their 
responsibilities under the law.  

Fiona Beaton: I agree that young people must  
be aware of their responsibilities. However, rather 
than criminalising them, we should focus on 
education and preventing them from wanting to 
take up smoking in the first place. No one has the 
ideal answer, but education in schools and youth 
projects will make a difference. As you said, if 
young people want cigarettes, they will find a way 
of getting their hands on them. It is not just about  
targeting retailers—that is important, but we must  
also educate young people more about the issue.  
They know the dangers, but we must try to change 
perceptions of smoking; the same applies to 
alcohol. We must try to ensure that tobacco does 
not appear glamorous, especially to young age 
groups—those under 16.  The best way of doing 
that is through education.  

The Convener: I respectfully suggest that it is  
not an either/or issue; the committee understands 
that. I asked a simple question: is it an offence for 
someone under 18 to purchase cigarettes? I am 
not sure of the answer. Ross Finnie makes the 
important point that people may be engaged in a 
criminal activity. 

You alluded to the fact that someone may 
purchase tobacco from a cigarette vending 
machine to sell on to others. I am sorry for 
addressing you as “you”, Ms Duffy—that was very  
rude of me. I respectfully suggest to Ms Beaton 
and others that people who do that are committing 
a criminal offence, whatever their age. Frankly, 
what is the distinction between someone who is 17 
and someone who is 19 doing it? The issue needs 
to be clarified.  

Rhoda Grant: We received evidence on the 
matter last week. It was made clear that it is not 
criminal for someone under the age of 18 to try to 
buy and to be in possession of cigarettes. Neither 
is it a criminal offence for someone over the age of 
18 to buy tobacco and to sell or hand it on. 

The Convener: Thank you. 

Ross Finnie: There is an anomaly between the 
licensing law for alcohol and that for tobacco. 

Dr Simpson: We should look at the alcohol side 
as well. Proxy purchasing of alcohol is now illegal,  
but I am not clear about whether it is  illegal for 
someone who is underage to attempt to purchase 
alcohol. We should have a uniform approach.  

Rhoda Grant: I raised the issue earlier. I 
understand Ms Beaton‟s stance, because she 
represents young people. She would not come 
here and suggest that we should criminalise them.  

The Convener: I sometimes feel like that. It is  
because I am getting old.  

Rhoda Grant: I am really concerned about  
Sheila Duffy‟s point of view, because I cannot  
understand where she is coming from. If it were 
not illegal for a young person to buy and to be in 
possession of tobacco, they would be acting 
perfectly legally and the police would have no 
power to remove the tobacco from them. 

Sheila Duffy: My concern is that the tobacco 
industry tends to place the blame on individual 
smokers rather than to take responsibility for its 
part in the picture. The statistics that we have 
indicate that two thirds of smokers start before the 
age of 18, and 40 per cent start below the age of 
16. We need to move to protect children from 
tobacco, so that they do not become hooked on a 
highly addictive, lethal substance. The first line is  
for us to educate and support them to resist that. 

The Convener: I want to move on. We are now 
looking at parity with the penalties relating to 
alcohol; we can develop that issue in discussion 
and further evidence, perhaps from the 
Association of Chief Police Officers in Scotland.  

Miss Grierson, you submitted evidence on part 2 
of the bill. You could have been sitting on the soft  
seats, not that there are soft seats in the gallery—I 
think that our seats are the soft ones. Other 
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members of the panel need not stay for the next  
evidence session. Mr Lawrie, from NHS 
Lanarkshire, will give evidence on part 2 of the bill.  
I would like us to continue and to have a break 
later, as this session should not be too long, but I 
have lost some of my people—the two doctors. I 
will suspend the meeting for two minutes, as I 
need them to ask questions.  

11:41 
Meeting suspended.  

11:46 
On resuming— 

The Convener: I welcome Alan Lawrie, the 
director of South Lanarkshire community health 
partnership, and Ms Grierson, the tobacco control 
lead for NHS Dumfries and Galloway, who will  
give evidence on part 2 of the bill.  

Dr Simpson: I believe that the possibility of a 
private company providing GP services has arisen 
only in Lanarkshire.  For the record, will you tell  us  
briefly about the circumstances and how 
Lanarkshire NHS Board dealt with the issue? 

Alan Lawrie (NHS Lanarkshire): I was not sure 
on which issues you wanted me to submit  
evidence,  but  I can give you some background on 
the situation in Harthill. In November 2006, the 
health board was informed that the partnership in 
Harthill was to be dissolved, because the two GPs 
concerned had irreconcilable differences. It was a 
partnership at  will—there was no written 
partnership agreement. In such circumstances, the 
contract with the health board comes to an end,  
because we have contracts not with individual 
GPs but with practices as a whole. Because the 
contract had come to an end, we issued temporary  
contracts to allow the GPs to continue to provide 
services, to give us time to think about our next  
course of action.  

We had to consider carefully what we wanted to 
do in the circumstances. Our overriding concern 
was to ensure that patients in Harthill continued to 
receive high-quality medical services. We wanted 
to ensure that  whatever we did put in place 
services that were high quality, sustainable and 
clinically safe. We looked at the four routes that  
were available to us. The first was the traditional 
general medical services contract. The second 
was a section 17C agreement—a personal 
medical services contract, of the sort that 6 per 
cent of practices already have.  The third was the 
direct provision of general medical services in the 
Harthill area. The last was the health board PMS 
route.  

After considerable thought, we took the view that  
we would seek expressions of interest in providing 

general medical services to the Harthill area,  
which would cover both the traditional GMS route 
and the HBPMS route. We had a couple of 
reasons for taking that approach. It was thought  
that the HBPMS route, which is quite new, might  
provide improved access and capacity, help in 
relation to underdoctored areas, allow us to target  
issues that the current GMS contract does not  
target and lead to the development of innovative 
approaches. However,  probably the overriding 
concern was that, at that time, we were not sure 
whether one, both or none of the incumbent GPs 
would be able to submit a bid and we wanted a 
wide range of people to do so.  

As committee members will know, Harthill is a 
fairly remote area. Unlike the centre of East  
Kilbride, Hamilton or Glasgow, for example, where 
there is a range of GP practices, Harthill is a wee 
bit out on a limb, and that was a factor in our 
considerations.  

After substantial discussions with the NHS 
Scotland Central Legal Office on the proposed 
approach, we were assured that what we were 
doing was legal and robust. We had to advertise 
widely, so we put an advert in the British Medical 
Journal. We did not state in the advert whether we 
wanted an HBPMS, GMS or PMS contract; we 
simply asked for expressions of interest. 

We received expressions of interest from a raft  
of bodies, but only three of those resulted in formal 
bids. Those were from an incoming GP; another 
GP practice in South Lanarkshire; and a private 
company, Serco. It is fair to say that there was 
considerable local reaction and interest from 
patients during the process, not least because of 
the disagreements between the GPs, which were 
all over the local media. MSPs and councillors  
also expressed considerable interest, and that all  
led to what can only be described as a fraught  
public engagement process, which I was leading—
I cannot go past Harthill services without a slight  
shudder.  

The fraught engagement process in Harthill led 
us to make a fundamental change to the 
composition of the panel awarding contracts. 
Previously, both before 2004 and in a dissolution 
that took place after that, the panel was made up 
of non-executive directors, the medical director of 
the board, members of the area medical 
committee and a token patient representative.  
Following extensive, loud and difficult discussions 
with patients and local elected representatives, we 
reached the view that the composition of the panel 
should be very different. The chair should be a lay  
non-executive director and the board medical 
director and the general manager should be on the 
panel, but there should also be a member of the 
area medical committee and four patient  
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representatives, so that there would be an equal 
balance involved in the awarding of the contract.  

As committee members will know, the outcome 
of the process was that we awarded the contract  
to one of the incumbent GPs, who had gone into 
partnership with another GP. We believe that the 
process that we went through was difficult but  
legally watertight, and that it led to a change in 
how we constructed the panel. 

The media and political involvement throughout  
the process was distracting. We took feedback 
after the process from the key players who were 
involved, once the trauma and the excitement  
were out of the equation. Once things settled 
down, people believed that NHS Lanarkshire‟s 
work in relation to the panel and the public  
engagement had been good.  

The problem, however, was the lack of public  
understanding about how general practice 
operates. There is a big gap between how people 
think GPs operate and how GPs actually operate,  
and a lack of knowledge about the role of the 
health board in any such arrangement. Some 
people took the view that we had perhaps 
enforced a contracting arrangement or that our 
actions had, in some shape or form, led to the 
dissolution of the practice. Such issues were more 
of a concern than the fact that we had chosen a 
slightly advanced contracting route.  

The story does not quite end there, if you will let  
me continue for a few moments. After putting that  
episode to bed and working through the issues in 
Harthill, we were informed in January 2008 that a 
practice in East Kilbride was to go through exactly 
the same process. The practice that was 
dissolving there was a two-partner practice and 
there was no practice agreement, so the same 
arrangements applied.  

Our thinking was put into gear yet again. We 
had no desire to go through the sort of trauma that  
the board, the patients and the GPs had 
experienced in Harthill. We took two factors into 
consideration. First, it was clear to us that both the 
GPs in the East Kilbride case would submit bids—

that was guaranteed.  Secondly, we wanted to find 
out exactly what the legal position was in relation 
to what the health board could and could not do.  
We thought that we had tested that out as much 
as we could in Harthill, but we wanted to go just  
that wee bit further with Central Legal Office and 
Scottish Government primary care division 
colleagues. We wanted to establish exactly what  
the regulations said, because there appeared to 
be a tension or a schism between what they said 
and what was prescribed under European 
tendering processes. 

The bottom line was that we were clear that we 
had to go out to tender and that we had to do so 

on a national basis, so we advertised in the BMJ. 
It was also clear that we could restrict the advert to 
a GMS-only contract. We knew from advice from 
colleagues in the CLO and the primary care 
division that that would not prevent a private 
company from putting in a bid but that it would be 
much more restrictive. We proceeded on that  
basis and awarded the contract to one of the 
incumbent GPs. The practice is now operating 
effectively. 

It is clear from what I have said that the health 
board‟s biggest concern is to have absolute clarity  
about what it can and cannot do. That is the most 
important thing as far as NHS Lanarkshire‟s 
response to the bill is concerned, which is why we 
are supportive of the processes and ideas that  
have been put forward. 

I have one reservation about flexibility, but I 
might come back to that during questioning.  

The Convener: That was extremely helpful and,  
at times, quite colourful. I liked your 
understatement as you described the trauma that  
you suffered.  

Ms Grierson, do you want to add to your 
submission? 

Trish Grierson: NHS Dumfries and Galloway 
has had no experience of dealing with a 
commercial organisation and would feel 
considerable discomfort about doing so. The 
board is supportive of the move to ensure that  
GMS must be provided by active clinicians. 

Dr Simpson: The general feeling in Scotland is  
that, essentially, we should have either GMS or 
PMS contracts. I do not think that there is any 
dispute about that. My one concern is to do with 
the fact that commercial companies have come in 
in England not just to allow competition but  
because, in a significant number of areas in 
England, it has not been possible to provide a 
sustainable primary care service on the traditional 
GMS or PMS model. We have not faced that  
situation in Scotland—although you considered 
the possibility in East Kilbride,  Harthill is, as far as  
I know, the only place where it has been a realistic 
option.  

Why are we introducing legislation to deal with a 
situation that has not occurred, which could result  
in a group of patients, at some future point, being 
deprived of general or primary medical services 
because of a legal restriction in primary  
legislation? 

One of the savings measures that Crerar 
recommended was a substantial reduction in the 
number of medical students in Scotland. If we in 
Scotland were to become totally dependent on our 
own financial resources, we might not be able to 
have the same number of medical students. If we 
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were to substantially cut the number of medical 
students and to reduce it to the per capita level 
that exists in England, we might well face the 
situation that I have described.  

Alan Lawrie: I will respond to a few of those 
points. From the description that I gave of the 
situations that arose in Harthill and East Kilbride, it  
is clear that I feel that the health board had to rely  
a great deal on the advice of the CLO to ensure 
that it did the right  thing legally and would not  at  
some point be subject to challenge by a 
commercial organisation or a general medical 
practice. Even if we were to follow the process that  
we followed in East Kilbride, I still feel that there 
appears to be a gap in the procurement 
regulations, whereby someone could make the 
case that we had not acted in an appropriately  
competitive way. I doubt that that would happen at  
the moment in Scotland because I do not think  
that the commercial companies see Scotland as a 
lucrative market that they should move into, but  
the possibility exists. The bill might remove any 
possibility of such a challenge.  

12:00 
My concern about the situation in England that  

you describe is that, although it may not arise in 
Scotland at present, health boards may become 
responsible in the near future or medium term for 
services that are less attractive to general 
practices. One area is the prison service—looking 
after prisoners  in custody in the former police 
surgeon role—and another is looked-after and 
accommodated children. There is a range of 
services that general practice may view as less 
desirable or for which they feel insufficiently  
skilled. They are just not keen to do that work. In 
those cases, one option would be to go to direct  
provision, but that is not always the best answer.  
The scenario could arise that the provision of 
general medical services in some situations will  
become very difficult to do without access to other 
ways of doing things. The bill prevents us from 
doing those other things. 

Dr Simpson: I would add drug and alcohol 
services to the list of problems. 

Alan Lawrie: Yes. 

Dr Simpson: My point is made exactly. 

The Convener: I take it that you are not in 
favour of what could be called a straitjacket of 
legislation. What you want is to get clarity on the 
position but to retain flexibility. 

Alan Lawrie: Clarity without flexibility is 
preferable to a straitjacket. My reading of the bill is  
that it prescribes a number of things that have to 
be done first—a number of hurdles that have to be 
jumped. Only once you have exhausted all  means 

of jumping those hurdles, and only then, are you 
allowed to look at alternatives. In 99 per cent of 
cases we fulfil our requirements by jumping 
through those hoops or over those bars—

whatever you want to call them. For example, in 
Lanarkshire we have reorganised how we provide 
general medical services to nursing homes. One 
practice now looks after one nursing home instead 
of many practices looking after patients  
individually across nursing homes in the area. In 
the vast majority of cases, we have managed to 
organise that across Lanarkshire; practices have 
organised themselves to do that. However, in a 
couple of localities, no GP wants to provide the 
service. We are now looking to GPs outside the 
area to do that. If that fails, we will have difficulty in 
providing general medical services to that care 
home. We would then have to consider direct  
provision or another option. There will always be 
the odd instance where problems like that arise.  

The Convener: My question is for Miss  
Grierson. Notwithstanding your considerable 
discomfort about the prospect of dealing with 
commercial organisations, in the scenarios that  
are being developed, would you rather see 
flexibility or what I am calling the straitjacket  
approach of “You cannot do that”? Although it may 
be preferable in philosophical terms to do 
something in a certain way, in practical terms you 
may have to leave legal room to do something 
else. 

Trish Grierson: I cannot comment on that. I 
need to go back to our board, discuss the issue 
and come back to the committee with an answer.  

Helen Eadie: I am not sure that the bill is a 
straitjacket. In her submission, Professor Allyson 
Pollock of the centre for international public health 
policy says that section 30 

“does not conform to the minister ‟s 2008 assurance that 
NHS Scotland w ill remain a „mutual‟ organization „f irmly in 
the public sector …‟ On the contrary, the Bill adopts the 
English model and retains the 2004 market reforms w hich 
create a primary care market open to competition w ith 
commercial companies.”  

My question is— 

The Convener: Where is that? 

Helen Eadie: It is on page 3— 

The Convener: No, which part of section 30? 

Helen Eadie: She does not delineate that; she 
refers only to section 30, saying that  
“The Bill w ill retain the Health Board freedom to negotiate 
primary care services locally w ith commercial undertakings  
on the basis of commercial contracts”, 

and that such contracts will be 
“enforceable in pr ivate law  courts”. 
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She goes on to cite the example of a company in 
Chelmsford that has become 
“the largest alternative provider of NHS primary care 
services in the UK, managing 40 GP practices in England 
and Wales”. 

Do Alan Lawrie and Trish Grierson agree with 
Professor Pollock‟s analysis that the bill does not  
provide the constraints that ministers want? The 
cabinet secretary wants the NHS to have an ethos 
of mutuality and public delivery. She wants to 
eliminate competition from NHS provision, which I 
can understand. However, according to Professor 
Pollock, the bill will not do that. That is a concern,  
and it creates doubt for people such as the 
witnesses. 

Alan Lawrie: I do not profess to be an expert on 
the drafting of the bill. My reading of the bill  is that  
it would exclude the health board PMS contracting 
arrangements that are currently available to us. It  
is my understanding—my East Kilbride example 
demonstrates this—that it is currently possible to 
opt only for a GMS contract and that companies 
and organisations that are not just general medical 
practices can apply for GMS contracts. I honestly 
could not say whether that situation is covered in 
the bill. 

Helen Eadie: That is interesting, because 
Professor Pollock states: 

“The Bill w ill retain the Health Board freedom to negotiate 
primary care services locally w ith commercial undertakings  
on the basis of commercial contracts. Such contracts, 
enforceable in private law  courts, are designed to introduce 
a commercial, competit ive environment that w ill inf luence 
models of care.” 

It is a bit worrying that  the bill will therefore do the 
opposite of what people were hoping for. 

The Convener: I will let Ian McKee give some 
supplementary information, because he is nodding 
vigorously in agreement. 

Ian McKee: My understanding is that while the 
bill will rule out commercial companies as we 
understand them, it will  allow in companies whose 
directors work in primary care themselves. Such 
work was defined at a previous committee meeting 
as being, for example, one day a week in primary  
care. A GP, a nurse or practice administrators  
could therefore set up a company, but as long as 
they keep up the contact with primary care, they 
can take over other practices and run them. The 
example was given of a doctor and a nurse 
running 40 practices in England. I think that  
Professor Pollock‟s point is that, by any standards,  
that is a commercial organisation, although it is 
restricted to people who have a small foot in the 
door of primary care. The general drift of the 
argument is that, if such organisations bid for a 
practice and European competition law is not  

taken into account when deciding who would run 
the practice, there could be problems. 

The Convener: I am grateful to Ian McKee for 
that information. I think that he was referring to 
section 30,  which will insert new section 17CA in 
the National Health Service (Scotland) Act 1978. I 
thank Helen Eadie for what she said, too. I was 
getting muddled about the position. Apparently, 
though, the provision in the bill is still a muddle:  
there will not be a straitjacket; there will be a sort  
of flexibility. Ian, are you saying that the current  
position will remain? 

Ian McKee: There is doubt about whether a 
totally commercial company, with a board of 
directors who have nothing whatsoever to do with 
primary care in the United Kingdom, could come 
into primary care services. However, the bill will  
restrict a large number of people from entering the 
field, although it will still be possible to build up a 
new activity that would be commercial by any 
other standards, except for the primary care 
eligibility criterion for directors. 

The Convener: Which is pretty de minimis. 

Trish Grierson: Can NHS Dumfries and 
Galloway submit its view later on Professor 
Pollock‟s feedback to the committee? 

The Convener: It can refer specifically to 
section 30, although I think that we have clarified 
that for ourselves. Does anybody else want to 
comment? 

Ian McKee: I have two small points to make. I 
will develop the topic that Helen Eadie so helpfully  
expanded on. Mr Lawrie, would the GP problem 
that you described earlier have occurred before 
the new contract came along? Then, contracts 
were with individual GPs who had individual 
patients on their list, rather than with practices. 
Before the new contract, if there was a 
disagreement between GPs, did you have the 
same problem that you have under the new 
contract? 

Alan Lawrie: No. You are right that pre-2004,  
the contract would have been with the individual 
doctor and things would have continued as 
normal, but there is a downside to that. There are 
health centres and practices throughout Scotland 
that have up to three entrances, because GPs 
have fallen out with each other and small, often 
single-handed practices operate. I think that all  
health boards feel that single-handed practices 
have their own challenges and difficulties, not the 
least of which are their financial difficulties in 
providing care to patients. 

From a contractual perspective, I entirely agree 
with you that before the new contract the process 
would have been different. The list would have 
been split and two single-handed GPs would have 
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been working in Harthill, but there is a significant  
downside to such an approach in provi ding 
modern health care.  

Ian McKee: Those problems can be solved. I 
have seen it in action. 

I declare an interest of sorts. Before I became 
an MSP, I was a directly employed GP. 

The situation is perhaps not as negative as I 
think you implied. There is an advantage in directly 
employing GPs. In addition, simply by examining 
individual situations, taking away elements and 
having individual fee structures, individual terms 
and conditions and so on, issues with the standard 
of practice under the ordinary GP contract can be 
overcome. Do you agree that that can be a way of 
solving problems? 

Alan Lawrie: Do you mean the direct  
employment of salaried general practitioners? 

Ian McKee: Yes. 

Alan Lawrie: Absolutely. We employ salaried 
GPs in our out -of-hours service, and we are 
looking to expand our salaried GP workforce,  
because we foresee situations in which a salaried 
GP workforce would have the capacity to do some 
of the things that I talked about previously, 
whether in prisons or in police surgeon roles. For 
nursing home contracts we are now talking about  
having a good cohort of salaried GPs who can 
operate flexibly. We want to employ salaried GPs.  
In NHS Lanarkshire there is a large number of 
high-quality salaried GPs, and the number of 
salaried GPs in our practices is going up fairly  
significantly. Through talking to colleagues fairly  
recently, I know that the calibre of people who are 
coming through the salaried GP route and are 
looking for salaried positions is very high. That is  
good, because it provides a different model of 
operation. I am not at all against the direct  
employment of GPs, because that can result in 
significant benefits, but there are times when the 
direct employment of GPs will not be the optimum 
solution.  

Ian McKee: I am just making the point that if you 
employed people, the board would have a bit more 
flexibility in dealing with problems. 

Alan Lawrie: Health boards are not good at  
running general practices. I have yet to see an 
example of a health board or a primary care trust  
running a general practice as effectively as a 
general practice can run itself.  

The Convener: I think that you have pleased 
two members of the committee.  

Mary Scanlon: Mr Lawrie, in your opening 
statement you mentioned the European 
contractual tendering process, which I do not know 
much about. You said that a private company 

could submit a bid. Would anything in the bill  
contradict or sit uneasily with that process, given 
that you have said that private or commercial 
companies could apply for GMS contracts? 

Alan Lawrie: As things stand, a private 
company could apply for a contract. An HBPMS 
contract could be offered. In the East Kilbride 
example, we did not offer an HBPMS contract; we 
offered only a GMS contract. A GMS contract can 
still be applied for if various criteria are met,  
although that is more onerous. 

On conflict with the tendering regulations, I think  
that it is the Public Contracts (Scotland) 
Regulations 2006 that require a competitive 
process to be gone through. Involvement in the 
process cannot be restricted to only two GPs; it  
must be opened up. I am not aware—because I 
am not an expert in the area—whether the bill will  
conflict with the tendering regulations in any way. 

12:15 
Mary Scanlon: I appreciate what is in the bill,  

and I am obviously not an expert on European 
contractual tendering processes, but it appears  
that NHS Lanarkshire was told that, under the 
European processes, a private commercial 
company could apply to provide GMS. If the bill  
restricts commercial companies from applying for 
GMS, are we contradicting what is in the 
European contractual tendering processes? Does 
that make sense? 

Alan Lawrie: It makes absolute sense, but my 
answer is that I do not know.  

The Convener: That is a fair comment. We 
could ask the Scottish Parliament information 
centre to provide us with information, and we 
could also put the question to the cabinet  
secretary. We will ask for a note from SPICe—she 
said, while looking round at people from SPICe.  

Mary Scanlon: Thank you, convener. That is  
very helpful.  

My colleague Rhoda Grant and I represent the 
Highlands and Islands, which is a wee bit more 
remote than Harthill. If Harthill is remote,  
goodness knows about the Highlands and Islands.  
As you will know, single-handed practices are 
common in the Highlands. The new consultation  
document from the British Medical Association and 
the Royal College of General Practitioners,  
“General Practice in Scotland: The Way Ahead”,  
suggests that major changes are taking place in 
recruitment and working practices. Expectations 
are also changing. As I understand it, not many 
young GPs wish to mortgage themselves up to the 
hilt to buy a practice. In the Highlands, some 
retired GPs cannot even sell their practices; the 
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current economic climate is hardly conducive to 
new GPs. 

It is a wee bit difficult to understand what you 
are banning, because it does not exist in Scotland.  
Against that background, the background of 
single-handed GPs, and the background that  
Medacs often has to get out-of-hours cover for the 
Highlands from Poland, Germany and Latvia,  
would it not be sensible to retain a degree of 
flexibility for future provision? 

Alan Lawrie: My answer to that is yes. I have 
used the prisons as an example, but difficulties  
can also arise with single-handed practices, 
especially in rural areas. We do not have all that  
many in Lanarkshire, but Clydesdale is a 
reasonably rural area. If a single-handed 
practitioner were to retire and not sell on their 
practice in some way, issues might well arise in 
service provision. We might well have to go down 
the route of direct provision or find some other 
means of providing the service. There are hurdles  
to get over, but when you can do no more, you 
perhaps have to look for something else. 

Mary Scanlon: My very final point— 

The Convener: Before you go on, Richard 
Simpson has a point.  

Dr Simpson: Since 1948, it has been illegal to 
buy or sell practices. 

Ian McKee: The Government bought out the 
good will.  

Dr Simpson: Yes, in 1948. There has never 
been a legal entity of a practice that you could sell.  
Premises are a different matter, but buying or 
selling a practice is illegal. 

Mary Scanlon: I stand corrected.  

The Convener: Yes, I defer to my team of two 
experts on my right. 

Alan Lawrie: I apologise for using that phrase.  

Mary Scanlon: I meant the premises. I 
apologise.  

The Convener: Our experts are useful at times,  
Mary. 

Mary Scanlon: Yes, they are. 

The Convener: Men are sometimes useful, and 
we have two very useful men here. That was a 
sexist remark, for which I shall pay.  

Mary Scanlon: Having been corrected, I wil l  
leave my final point.  

Rhoda Grant: I have two quick questions. The 
first is on the eligibility criteria for people entering 
into contracts. If someone was on maternity leave 
or on long-term sick leave, and so were not  
fulfilling the practising criterion, would that create a 

problem? Would it be legal to prevent someone 
from being a contractor i f they became disabled or 
unwell? 

The Convener: If the witnesses do not have the 
answer, they can write to us with it later. Do you 
wish to do that, Mr Lawrie? 

Alan Lawrie: Yes. I will drop you a line. 

The Convener: Rhoda, will you repeat the 
question, so the witnesses can take a note of it?  

Rhoda Grant: One of the criteria for contracting 
with people is that they directly practise in some 
form. If someone is on maternity leave or long-
term sick leave, or has become disabled, they 
would no longer be able to practise. Would that  
cause a problem? What is the legal position, given 
the equality and disability discrimination 
legislation? 

The Convener: That might be more a question 
for the Government. However, with that caveat,  
the witnesses are welcome to address it. The 
question has been noted down. If, having 
consulted on it, they do not think that it is  
appropriate for them to answer it, they can just tell  
us. 

Rhoda Grant: The financial memorandum talks  
about directly employing doctors and suggests 
that that could be more expensive for health 
boards. I find it difficult to understand how that  
could be more expensive.  

Alan Lawrie: We did some calculations on the 
total amount of money that was provided in Harthill  
and we worked out what that would mean in 
relation to direct provision and so on. The results  
were relatively neutral. There are issues about  
how the contractual framework works in relation to 
the quality and outcomes framework and 
enhanced services. It is difficult to make an 
absolute like-for-like comparison.  

Rhoda Grant: I just found that part of the 
financial memorandum puzzling. 

The Convener: There are no further questions. I 
thank both the witnesses for coming. Harthill is  
now engraved on our memories as a place of 
momentous events. They were mostly momentous 
in Mr Lawrie‟s li fe.  Happily, I knew nothing about  
the events in Harthill—but I do now.  
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CORRESPONDENCE FROM NHS LANARKSHIRE IN RESPONSE TO A 
REQUEST FOR FOLLOW UP EVIDENCE 

 
 
The Committee asked NHS Lanarkshire to come back with our view of the 
day-to-day provision criteria in relation to eligibility of primary medical services 
providers when considering issues such as statutory maternity leave, the 
provisions Disability Discrimination Act 1995 etc. 
 
From an NHS Lanarkshire perspective we have no formal position on this, in 
so much as this we feel should be covered by the current statutes and 
regulations that exist in regard to Maternity Leave, DDA and so forth. We 
believe that current legislation  would impact upon the Bill in some shape of 
form such in that it would not be acceptable to discriminate against those that 
were in that position immediately prior to wishing to put forward a proposal. 
  
Alan Lawrie  
Director  
South Lanarkshire CHP 
1 June 2009  
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 Smoking Matters Service 
Garden Hill Primary Care Centre 
Castle Douglas 
DG7 3EE 
 

Euan Bain 
Secretary to Health and Sport Committee 
Scottish Parliament 
Edinburgh 
 
 

Date 3rd June 2009 
 
Our Ref TG/KT 
 
Direct Line 0845 602 6861 
 
 
 

Dear Euan 
 
 
Meeting of the Health and Sport Committee 27th May 2009 
 
During the course of the meeting the Convenor mentioned that it would be possible for 
witnesses should they wish to write in with further witness testimony. I therefore would ask 
the committee to consider the following information as part of the testimony on behalf of 
NHS Dumfries & Galloway.  
 
Testimony included is in relation to part 1 of the Tobacco and Primary Medical Services 
(Scotland) Bill. 
 
I have enclosed here my witness testimony and I would be grateful if you would submit this 
testimony to the Convenor of the Committee. 
 
NHS Dumfries & Galloway also undertook to respond to some points raised by the 
Committee during the meeting on Part 2 of the Bill. This information is also enclosed.  
 
Please contact me if you require any further information 
 
Yours sincerely  
 
 
 
 
Trish Grierson 
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Witness Testimony written by Trish Grierson 
Tobacco Lead  
NHS Dumfries & Galloway 
 
 
In response to question by  
Mary Scanlon MSP - 
 
“Does ASH Scotland spend one million pounds on lobbying the Scottish 
Government?” 
 
“As Tobacco Lead I am able to make this contribution for two reasons 
 
1. NHS Dumfries & Galloway along with all other Boards in Scotland have been the 
recipients of the hard work ASH Scotland provides not only to NHS boards but also to 
partner organisations such as Local Authorities and various Voluntary agencies.  
NHS Boards along with our partners have been tremendously supported since the 
inception of Smoking Cessation Services (Tobacco White Paper “Smoking Kills” 1998) by 
ASH Scotland. The type of support we have received over a long period of time is multi 
faceted, this includes: - 
 

• Working collaboratively with local services in a range of important areas such 
Tobacco and inequalities projects, Tobacco and Mental health and pilot projects on 
Tobacco and young people services.  

• Working with staff on the ground to establish local Tobacco Control Alliances that 
bring together a range of professional groups who have a shared goal in relation to 
reducing the negative effects of tobacco use on our local populations. 

• Working with NHS Health Scotland and ISD in providing all NHS Boards with a 
monitoring and reporting database. This database is an excellent resource in terms 
of accountability to the Scottish Government in how we are delivering smoking 
cessation support, but is also a vital tool in remodelling service delivery to ensure 
we are attempting to meet HEAT and other targets set by the Scottish Government. 

• Along with Glasgow Caledonian University ASH Scotland provides local services 
with recognised training courses that supports the development of a new workforce 
of Stop Smoking Advisers and ensures there is a trained workforce to meet local 
demand. 
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2. As a previous Chair of the Scottish Tobacco Control Alliance I have had first hand 
experience of understanding the high degree of commitment ASH Scotland invests in the 
support of local services but also how they have led with their partners NHS Health 
Scotland and the Scottish Government on a national strategy that has an overall aim to 
reduce the serious effects smoking continues to have on our population. As a result of this 
common purpose and clear vision at a national level, this has had an important effect in 
how services have been able to put into practice what we are all trying to encourage and 
achieve – preventing young people from starting to smoke and help more smokers to stop 
smoking. Along with many other individuals and organisations ASH Scotland has made a 
significant contribution to the recently published data from ISD of just over 50,000 smokers 
making a quit attempt during 2008 and they do this by working alongside services as 
partners.  
 
In conclusion therefore I would say that the work of ASH Scotland amounts to far more 
than lobbying the Scottish Government and as I have outlined in this testimony their remit 
covers a broad spectrum of work. 
 
3. NHS Dumfries and Galloway undertook to come back to the Committee with our view of 
the provisions of section 30 of the Bill on criteria for providers of primary medical services 
and our view of the day-to-day provision criteria in relation to eligibility of primary medical 
services providers when considering issues such as statutory maternity leave, the 
provisions Disability Discrimination Act 1995 etc.  
 
Note that Part 2, section 31 details eligibility to be contractor under general medical 
services contract; the eligibility criteria concur with NHS Dumfries and Galloway’s 
submission supporting the move to arrange that only active clinicians can provide general 
medical services.  It is further noted that under a section 17C agreement (section 30) that 
a 'healthcare professional' can provide either as an individual or as a member of a 
qualifying partnership etc, without a general medical practitioner, and that this may allow 
for a particular type of contract arrangement in the provision of primary medical services. 
 
We anticipate that legal advisers may require a form of words to ensure the 'day-to-day' 
provision is not compromised by such issues as statutory maternity leave, DDA etc. 
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Further information for the Health and Sport Committee 

Background  

Cancer Research UK has been requested to provide supplementary information on: 

“CR-UK to provide the information on the WHO Tobacco Framework regarding 
the influence of Point of Sales displays and the need to ban vending machines to 
prevent young people from taking up smoking;” 
“CR-UK to provide 2004 Home Office study relating to the percentage of under 
age drinkers sourcing alcohol from bars and pubs in Scotland, (you mentioned 
the comparative statistic in England and Wales was 22%), and the potential 
implication this infers for the control of tobacco sales by bar/pub staff if such 
premises are to be considered as a ‘controlled environment’ for the sale of age 
restricted products.” 

Points 1 and 2 below provide this information. Point 3 provides some of the key 
conclusions from a Cancer Research UK funded report and other reviews that 
demonstrate that point of sale displays  (PoS) are a form of marketing which, through 
increasing brand awareness, affect smoking uptake in young people. Point 4 makes 
the case that one of the roles of tobacco packaging and branding is to reduce the 
impact of pack health warnings.  

1) Guidelines for implementation of Article 13 of the WHO Framework 
Convention on Tobacco Control (Tobacco advertising, promotion and 
sponsorship)

At its third session in November 2008, the Conference of the Parties (COP) adopted 
guidelines for implementation of Article 13 of the WHO FCTC on "Tobacco 
advertising, promotion and sponsorship" (decision FCTC/COP3(12)). Please see 
http://www.who.int/fctc/guidelines/article_13/en/index.html

These guidelines ‘draw on the best available evidence’ (para 1) and recommend that 
‘display and visibility of tobacco products at points of sale constitutes advertising and
promotion and should therefore be banned. Vending machines should be banned
because they constitute, by their very presence, a means of advertising and 
promotion’ (para 14). 

The guidelines also recognise that ‘packaging is an important element of advertising 
and promotion. Tobacco pack or product features are used in various ways to attract 
consumers, to promote products and to cultivate and promote brand identity, for 
example by using logos, colours, fonts, pictures, shapes and materials on or in packs 
or on individual cigarettes or other tobacco products’ (para 15). 

Therefore the WHO strongly urges governments to ‘ensure that points of sale of 
tobacco products do not have any promotional elements, Parties should introduce a 
total ban on any display and on the visibility of tobacco products at points of sale, 
Including fixed retail outlets and street vendors. Only the textual listing of products 
and their prices, without any promotional elements, would be allowed’ (para13). 
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2) The ability of young people to purchase alcohol in pubs and clubs. 

The figures provided at the evidence session related to Home Office figures for 
England in 2004.1

Scottish data exists to show that under-age drinkers do succeed in buying alcohol in 
pubs, bars and clubs. In 2006, 5% of 13 year olds and 15% of 15 year olds who had 
ever drunk alcohol had made an attempt to purchase alcohol at a pub, bar or club in 
the last four weeks.  3% of 13 year olds and 13% of 15 year olds succeeded in 
purchasing alcohol.2

3) Summary of evidence to support removal of point of sale displays. 

3.1 Literature Review in the Tobacco Control Studies’ (CTCR) report, funded by 
Cancer Research UK (report provided). 

 The CTCR’s work and reputation is internationally recognised. In particular 
Professor Hastings, the Centre’s Director has been an expert witness to many 
UK and international committees across a variety of tobacco control issues, but 
particularly concerning the role and impact of tobacco marketing. 

 The CTCR report examines other studies looking at the role of point of sale 
advertising and displays on young people’s uptake and also analyses primary 
data from the Youth Tobacco Policy Survey. Some of the most significant 
studies from other countries are outlined below. Studies conducted in USA, 
New Zealand, Australia and UK and discussed  in the CTCR report have found 
PoS awareness (both advertising and displays) to be associated with: 

i. Likelihood of smoking (Schooler et al, 1996; Henrikson et al 2004b; 
Slater et al 2007) 

ii. Intention to smoke (MacFadyen et al 2001) 
iii. Brand choice (Wakefield et al, 2002b) 
iv. Unaided recall of brands (Sparks 1999) 
v. Positive brand imagery (i.e. positive perceptions of brands)(Donovan 

et al. 2002). 

 It should be noted that where tobacco advertising restrictions are weak, the 
effect of PoS advertising and displays may be diluted by ‘noise’ from other 
advertising, making the independent effect of PoS marketing difficult to discern.  

3.2 Primary data analysis in the CTCR report 

 The primary data analysis presented is based on a long-term study known as 
the Youth Tobacco Policy Survey (YTPS), which examines the impact of 
tobacco advertising restrictions and other tobacco control policies on young 
people in the UK. A number of peer-reviewed papers have been published 
based on this work, and this report was an extension of previous papers.  
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 The survey has now taken place five times since 1999, covering the period 
before the tobacco advertising ban, and up to five and a half years after it. The  
report covers the four survey waves conducted with almost 4,500 young people 
in total from variety of backgrounds, social groups and lifestyles aged between 
11 and 16 from 1999 (before the 2003 advertising ban was implemented) to 
2006.

 The study examines ‘susceptibility’, a particularly useful measure for calibrating 
the extent to which young people, who have never smoked, intend to smoke in 
the future. 

 It finds that PoS displays encourage product brand awareness among youth: 
When other risk factors are controlled for, including sibling, peer and parental 
smoking, young people’s susceptibility to take up smoking (i.e. the degree to 
which young people who have never smoked think they might do so in the 
future)   increases with greater awareness of brands and tobacco marketing. 
Awareness of cigarette brands is also positively associated with awareness of 
PoS marketing.

 The study also finds that PoS displays are very recognised and prominent 
amongst the young. They are now the most important source of tobacco 
marketing for young people. In 2006, almost half (46%) of UK teens were aware 
of tobacco marketing at PoS. 18-27% were also aware of related point of sale 
promotions. As the authors also conclude earlier in the report, such displays 
offer the perfect marketing opportunity in a restricted market through promotion 
packs and branding and benefiting from a large retail distribution network.  

3.3 UK qualitative research from young people: 

The CTCR has also recently conducted qualitative research with young people 
across the UK.3 This gives a snapshot of the genuine impact of these displays on 
young people: 

‘Have seen this type [shows pack of Mayfair] in shops on the shelves and with my
friends in schools. Like, it’s cool and fun to smoke’ 
(Male 12, C2DE, Smoker) 

‘Say you enter into the shop you see this massive display over the 
counter. In the shops things like this attracts people to smoke’  
(Male,
11, ABC1, Non-smoker) 

‘Things like [cigarette] displays arouse me to buy. Looks cool’
(Female, 14, C2DE, Smoker) 

3.4 Other reports and guidelines have come to the same conclusion. They 
recognise that the evidence is strong even if causality in a strict 
epidemiological sense cannot be proved.   

 Recently agreed guidelines to the WHO Framework Convention on Tobacco 
Control (FCTC) define retail displays as a form of advertising and promotion and 
recommend that Parties to the FCTC, which include the UK, ban them (see 1 
above).

    A 2009 systematic review4 (provided) found that in seven out of eight observational 
studies a statistically significant association between exposure to tobacco 
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promotion at PoS and smoking initiation or susceptibility to smoking was observed. 
Two experimental studies of children found statistically significant associations 
between exposure to PoS tobacco promotions and beliefs about ease of getting 
tobacco and smoking prevalence rates among their peers. The authors say that a 
moderately strong association between PoS and smoking susceptibility and uptake 
of smoking was evident from studies conducted in different time periods and 
settings and using a range of exposure and outcome measures.  

    Questions have been raised regarding a) dose response and b) direction of 
causality in such studies. Dose response was not looked at because the exposure 
measures generally split subjects into only two groups. As most of the studies were 
cross-sectional, the direction of causality was often not discernable.  However, 
increased susceptibility to smoking among never-smokers is less credibly a cause 
of increased exposure to PoS marketing, since such subjects are not yet buying 
tobacco products. Also studies that examined susceptibility in never-smokers did 
find an association with exposure to PoS promotion after adjustment for other 
predictors of susceptibility to smoking (Feighery et al., 2006: Weiss et al., 2006, 
quoted in reference 4). The one cohort study (that could show direction of 
causality) showed that awareness of displays affect smoking behaviour rather than 
the other way round.

    Research with 25,000 young people in New Zealand shows that those 15 year olds 
most exposed to PoS displays are almost three times more likely to try smoking 
and that exposure to PoS is a greater risk factor than even parental smoking.5 New 
Zealand, like the UK, already has a ban on tobacco advertising.

3.5. PoS display bans support declines in youth smoking rates over time 

    Many different figures, time periods and measures of smoking have been quoted 
and provided by different sources.  We believe the most reliable data have been 
provided by national health and public departments. In Canada display bans have 
been introduced as part of a range of TC measures. By 2007 six provinces had 
introduced PoS displays and these coincided with a fall in smoking prevalence 
rates amongst 15-19 year olds from 22% to 15% in 20076. Survey evidence in 
Iceland has also shown that youth smoking rates fell significantly after a display 
ban was implemented in 2001. Smoking prevalence rates amongst Icelandic 10th

graders (aged 15-16) dropped from 18.6% in 1999 (two years prior to the display 
ban) to 13.6% in 2003 - twice the rate of decline compared to the previous four 
year period.7 The Public Health Institute of Iceland (a statutory Government body) 
has indicated that these results give the most accurate view of youth smoking 
prevalence in the country. 

 Many factors affect susceptibility to smoke. Behaviour/prevalence is influenced by 
a range of policies making it difficult to disentangle the effects of specific policies. 
Policies take time to have an effect and may work firstly through their influence on 
psychosocial variables - proximal measures that are directly relevant to the policy 
e.g. noticing packs and awareness of brands and distal variables that are more 
distant from the policy and are influenced by other policies such as perceived 
prevalence, smoking norms, perceived acceptability of smoking.  Changes in 
behaviour/prevalence may occur through these psychosocial variables. 

 4) One of the impacts of tobacco packaging and branding is to reduce the 
impact of pack health warnings.  
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There are many studies to show that packaging can convey misinformation about the 
dangers of smoking and can imply that some cigarettes are less harmful than others. 
Tobacco packaging and brand imagery and colour can dilute the impact of written 
and picture health warnings. Many studies have demonstrated that removing colour 
and brand imagery from packs can increase the credibility and recall of health 
warnings as well as overall perceptions of risk from tobacco 8,9,10,11,12,13.

1 According to Home Office figures, 22% of 10-17 year olds who had drunk alcohol obtained it 
from bars and pubs in 2004. Home Office. (2006) Underage drinking: findings from the 2004 
Offending, Crime and Justice Survey. http://www.homeoffice.gov.uk/rds/pdfs06/r277.pdf 

2 2009 Alcohol Statistics Scotland Report 
http://www.alcoholinformation.isdscotland.org/alcohol_misuse/files/alcohol_stats_bul_09.pdf.

3 Brown, A., & Moodie, C. Adolescents' perceptions of tobacco control measures in the UK. 
Submitted to Addiction. Research and Theory (2009) 

4 Paynter J, Edwards R. The impact of tobacco promotion at the point of sale: A systematic 
review Nic Tob Res, 11:1: 25-35. 2009. 

5 Paynter J, et al. Point of sale tobacco displays and smoking amongst 14-15 year olds in 
New Zealand: cross sectional study Tobacco Control Journal. Submitted. Presented March 
2009 at the World Conference on Tobacco or Health 

6 Canadian Tobacco Use Monitoring Survey 2000-2007. http://www.hc-sc.gc.ca/hl-vs/tobac-
tabac/research-recherche/stat/ctums-esutc_2007-eng.php

7 The European School Survey Project on Alcohol and Other Drugs (ESPAD). 
www.espad.org/sa/node.asp?node=730

8 Goldberg ME, Pa St U, Kindra G, Univ Of O, Lefebvre J, Tribu L, et al. When Packages 
Can’t Speak: Possible Impacts of Plain and Generic Packaging of Tobacco Products. March 
1995. Expert Panel Report prepared at the request Bates No. 521716345/6771. Retrieved 12 
October 2008 from http://legacy.library.ucsf.edu/tid/rce50d00

9 Northrup D and Pollard J. (1995). Plain Packaging of Cigarettes, Event Marketing to 
Advertise Smoking and other Tobacco Issues: A Survey of Grade Seven and Grade Nine 
Ontario Students. Toronto, Ontario: York University 

10 Beede P and Lawson R. The effect of plain packages on the perception of cigarette health 
warnings. Public Health 1992;106(4):315-22 

11 Goldberg ME, Liefeld J, Madill J and Vredenburg H. The effect of plain packaging on 
response to health warnings. American Journal of Public Health 1999; 89: 1434-5 

12 Environics Research Group. Consumer Research on the Size of Health Warning 
Messsages – Quantitative Study of Canadian Youth. Final Report. Prepared for Health 
Canada. June 2008 

13 Les Etudes De Marche Createc. Effects of Modified Packaging through increasing the size 
of warnings on cigarette packages. Prepared for Health Canada, April 2008 
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Cancer Research UK also provided a copy of a report by The Centre for Tobacco 
Control Research entitled Point of Sale Display of Tobacco Products. 

This report is available at: 
http://www.cancerresearchuk.org/prod_consump/groups/cr_common/@nre/@pol/doc
uments/generalcontent/crukmig_1000ast-3338.pdf 
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Tobacco and Primary Medical Services (Scotland) Bill 

Royal College of Nursing Scotland 

The Royal College of Nursing (RCN) Scotland represents over 38,000 nurses, 
nursing students and health care support workers, providing services as both 
a trade union and professional body. We are pleased to have the opportunity 
to comment on the Tobacco and Primary Medical Services (Scotland) Bill, as 
both sections are of significant interest to us. 

RCN Scotland strongly supports the part of the Bill that aims to reduce 
incidence of smoking. Our members and other healthcare professionals are 
acutely aware of the impact of smoking on the health of people that they 
provide care for. The evidence to take further action to restrict the availability 
and the promotion of tobacco and tobacco products is strong. RCN Scotland 
is a member of the Scottish Coalition on Tobacco (SCOT) which is also 
submitting evidence to the Health and Sport Committee on the tobacco 
elements of the Bill. We wholeheartedly agree with the contents of the SCOT 
response.

With reference to the part of the Bill that aims to change the Primary Medical 
Services (PMS) contract, whilst we respect the Scottish Government’s 
motivation to debar commercial providers from holding GMS contracts, we 
were particularly interested in the Government’s original proposal to open the 
GMS contracting arrangements for nurses who are not in partnership with a 
medical practitioner. This was set out in the Government’s consultation on 
changing the eligibility criteria for providers of PMS contracts. 

The Government’s attempt to ensure parity and consistency between the 
locally negotiated contract (known as 17C) and GMS contracting 
arrangements was a positive move and we were pleased that there was an 
open recognition of the strengths and capabilities of 21st century nursing. It is 
deeply disappointing that the changes that would have been brought about by 
this proposal are not included in the legislation. We appreciate that sometimes 
governments must make pragmatic decisions when it comes to implementing 
innovative change. However, section 31 of the Tobacco and Primary Medical 
Services Bill does not even make provision for the eligibility criteria for 
contractors under the general medical services contract to be amended by 
Scottish Ministers through future regulation. This allows no room for change 
and innovation in the delivery of our primary care services in the future without 
redress to primary legislation. This amounts to a full about-turn on the 
proposals set out by Government in their own consultation. 

RCN Scotland is keen to: 

1. Understand why the Government has chosen not to follow through on 
its proposals to ensure equity between the two contractual criteria (17C 
and 17L), or leave open the possibility of returning to this issue through 
future debate on regulatory amendment; and
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2. Have the Tobacco and Primary Medical Services (Scotland) Bill 
amended to ensure that Ministers have the ability to vary the eligibility 
criteria under section 31 of the Bill by future regulation to ensure this 
legislation is appropriately future-proofed. 

For your information, we have attached a copy of our original submission to 
the Scottish Government’s consultation on the PMS contract. [This is included 
below]

Theresa Fyffe 
Director
Royal College of Nursing Scotland 
8th April 2009 
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Scottish Government consultation on changes to eligibility criteria for 
providers of primary medical services: a response from RCN Scotland 

RCN Scotland represents almost 38,000 nurses and health care support 
workers in Scotland, providing services as both a nursing trade union and 
professional body.  We are delighted to have been invited to respond to this 
consultation.

PROPOSAL A: Debarring commercial providers 

We respect the motivation behind this proposal, as articulated by the Cabinet 
Secretary in her foreword.  However, we are not convinced that the Scottish 
Government’s position on market-oriented models is being applied entirely 
consistently across all current policies.  For example, the current consultation 
on a Patients’ Rights Bill offers the possibility of provision being contracted to 
the private sector to meet the 12-week guarantee, whether provided directly in 
Scotland or provided directly or indirectly, through commissioning 
arrangements in market-oriented countries, elsewhere. 

We are concerned that such apparent inconsistency confuses the principles 
behind this Government’s agenda to ensure mutuality through a publicly-
owned health service, and may serve to undermine proposals such as these 
to remove the most commercial commissioning arrangements from NHS 
Scotland.

PROPOSAL B: Simplification of eligibility criteria for persons providing 
GP services (under contract to the NHS) 

We are strongly supportive of this proposal and are delighted to see this 
Government acknowledge advancements in nursing practise, and support the 
current and potential future role for nurses in providing primary care services 
in Scotland. 

There are a number of workforce issues we would like to address with regard 
to this proposal: 

1. We are content with the list of eligible persons.  However, to ensure 
that clinicians remain at the heart of the general practice delivery we 
encourage the Government to consider the legislation providing for a 
specific ratio of partners / shareholders to be clinicians, rather than an 
absolute number of at least one partner being a medical practitioner or 
nurse.

2. The consultation’s background information states of those working in 
independently contracted services: “While the individuals are not NHS 
employees in the way that hospital and community staff are, they are 
essentially part of the NHS, see themselves as part of the NHS, and 
are themselves working in a form of co-operative”.  At RCN Scotland 
we believe that the omission of independent GP contractors from the 
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national terms and conditions framework within the NHS is a 
fundamental challenge to this assertion.  We urge the Scottish 
Government to use this process to ensure all future PMS contracting 
arrangements are, at a minimum, equal to those of NHS employees.
This is in part an issue of Agenda for Change and NHS pension 
access, but also an issue regarding adequate CPD being provided for 
all those working in those health settings which currently provide 90% 
of all patient contact.  We would like to see an employment charter for 
practice staff developed and implemented as part of the revised 
contracting arrangements with independent providers. 

3. On a similar point, we note that independent GP contractors are not, at 
present, required to provide full workforce information to assist in the 
accurate planning of future NHS services, of which they are a de facto 
part.  If those holding PMS contracts are to be seen as “essentially part 
of the NHS”, future contracts must make provision for workforce data to 
be collected and submitted to central Government annually to ensure 
that the effort and resource placed into NHS workforce planning results 
in accurate outputs. 

4. Finally, in re-provisioning services as current contracts come to an end, 
we urge the Government to fully evaluate any TUPE issues that may 
arise.

PROPOSAL C: Commitment to patient care of GPs in the traditional 
model

We agree that clinicians who are party to a contract must be able to 
demonstrate their commitment to patient care, if clinical practise and expertise 
are to be confirmed at the heart of primary care contracting arrangements.
However, we believe there is some tension in the wording between paragraph 
14 (which questions whether the clinician must be “actively involved in the 
provision of the services under the contract in question, or another contract”)
and paragraph 15 (which proposes a requirement on clinicians to spend “a 
minimum amount of time…in the clinical care management and day to day 
running of the practice”).  The wording leaves some doubt as to whether 
clinical partners / shareholders must practise in all individual settings for which 
they are party to individual contracts, or any one general practice.  The 
intention here must be clarified as this has clear implications for the ability of 
clinician partners / shareholders to expand successful models of primary care 
delivery across Scotland. 

That said, we support the proposal for contracted clinicians to be actively 
practising for, on average over one year, at least one day a week in a practice 
for which they are party to a contract.  This will obviously need to be 
monitored as part of the contact if it is to be enforced. 

We also agree that career and parental leave breaks must be accounted for in 
the contracting arrangements.  Similarly, ensuring retired practitioners can 
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continue to play a part in service delivery and development in general practice 
is key if we are not to lose the skills and expertise of our ageing workforce.  
We believe that a 5 year exemption is reasonable given that the aim is to 
ensure clinical leadership in contracts and nurses would be required to follow 
a return to practise process to re-register with the NMC after that time. 

PROPOSAL D: Voluntary organisations and related bodies 

We have no particular view on this proposal. 

OTHER COMMENT 

There are a number of other general comments we would like to make 
regarding these proposals to make changes to the PMS contracting 
arrangements.  Whilst we appreciate that the scope of the legislative changes 
proposed are limited to eligibility criteria, it would be an opportunity missed if 
this action did not also consider wider improvements that could made to 
contracting arrangements in the light of the Government’s mutuality agenda 
and other policy drivers. 

1. Given the Government’s emphasis on reducing health inequalities, and 
current understanding on how some of these inequities manifest in 
access to primary care services, we would be interested to discuss 
further how these proposals might be implemented in such a way to 
encourage improved services in areas of particular deprivation and 
exclusion. 

2. As nurses are encouraged to take on new contracting arrangements 
(and indeed as practice nurses are already key to the provision of 
primary care) we would hope that Scottish Government directorates 
would change their own practise to consider how to better engage 
nurses and representative nursing organisations in the development of 
policy and practise around general practice.  For example, nurses and 
nursing organisations should be directly engaged in the development of 
guidance around the delivery of QOF targets. 

3. We would hope that Audit Scotland would develop its work in 
evaluating the GMS contract as any changes are implemented to 
assess how contractual reforms impact on patient outcomes. 

4. We notice that patient and public involvement gets no mention in the 
document.  Given how much the Government is trying to embed 
patients in the delivery of a mutual NHS elsewhere it is interesting that 
no such imperative is translated into these contracting arrangements.
Whilst RCN Scotland has well-rehearsed concerns about the Scottish 
Government’s Health Board governance plans, we might have 
expected to see some consistency given that general practice is 
described as “essentially part of the NHS” 
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5. Finally, we note that changes to legislative eligibility criteria alone will 
not change practise.  If all that Government wants to do is close a 
perceived “loophole” in current legislation, then these purely legislative 
changes will suffice.  However, if it is the Government’s intention is also 
to re-invigorate the primary care sector and encourage new 
opportunities for clinicians to deliver local services then publicity, 
support and guidance will need to be given to ensure that everyone 
who is entitled to deliver a service, including nurses, are enabled to do 
so.
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Tobacco and Primary Medical Services (Scotland) Bill 

Community Pharmacy Scotland 

Community Pharmacy Scotland (formerly known as the Scottish 
Pharmaceutical General Council) is the body recognised to represent the 
owners of Scotland’s 1206 community pharmacies in negotiations with the 
Scottish Government on remuneration and terms of service relating to the 
provision of NHS pharmaceutical care services. Within our membership we 
represent all types of pharmacy, multiple or independent, situated throughout 
Scotland including a number of pharmacies in remote and rural locations.

Our prime focus in recent years has been the development of a new contract 
for pharmacy contractors, one which will call for the delivery of new services, 
potentially in novel ways, but continuing to place emphasis on the opportunity 
which community pharmacy offers in terms of access for patients to health 
care services. 

Tobacco and Primary Medical Services (Scotland) Bill  
Part 1 – Tobacco products etc 

As part of the development of the pharmaceutical care services contract we 
have been considering how we can support the Government in its efforts to 
reduce the level of smoking in Scotland. We therefore recently implemented a 
new public health service through which pharmacy contractors provide a 
smoking cessation service. Uptake has been good but with that service we 
are only targeting those who have already taken up the smoking habit. 
Prevention is also needed and we are therefore very pleased to support the 
new measures being proposed around the sale and supply of smoking 
materials.

We believe that the prohibition of the display of tobacco products and the 
introduction of regulations setting requirements around the display of prices 
for these products will be beneficial to the public and will be of support to the 
Scottish Government as it aims to realise a smoke free Scotland. 

Community Pharmacy Scotland is also happy to see the measures outlined to 
outlaw the sale of tobacco to under-18s and from vending machines. These 
will help to reduce access for new smokers to tobacco and should lead to an 
overall reduction in the smoking population. 

Part 2 – Primary Medical Services 

Community Pharmacy Scotland has reservations about the proposals to 
amend the eligibility criteria for persons contracting or entering into 
arrangements with Health Boards to provide primary medical services. Since 
the inception of the NHS in 1948 the practice model adopted by doctors has 
gone unchallenged, with services being delivered by practitioners who are 
perceived to be in tune with local need. The changes to service delivery under 
GMS appear on the surface to have been successfully accommodated within 
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this model. However we note from the recently published “General Practice in 
Scotland: The Way Ahead” from the BMA that: 

“Demand for GP services is increasing. Our ageing population, increasing 
availability of treatments and increasing public expectations result in 
increasing demand for GP services year on year. Similar pressures in 
hospitals, combined with improving technology and more advanced GP 
training, have also seen work move from specialist centres into the 
community. GP practices try to give priority to patients with the greatest 
clinical need, but this can lead to delays for other patients. Appointment 
systems are under constant review in an attempt to allow patients to book 
ahead at a time of their convenience while maintaining availability for those 
requiring more urgent attention.” 

On this basis of increased need, as noted by the BMA, Community Pharmacy 
Scotland has concerns that what is being proposed by the Scottish 
Government appears designed to prevent the possibility of an alternative 
source of provision within the market place. There is no guarantee that the 
existing practice model will survive for another 10, let alone 60 years and 
without the possibility of alternative methods of provision the situation could 
arise where medical services could not be provided for people living in “hard 
to doctor” areas such as remote and rural regions or in areas of deprivation 
within our cities. We do not understand therefore why the Scottish 
Government would want to block off this avenue. We also recognise that there 
is a wish within the Scottish Government to move away from the traditional 
GP- dominated model and shift the balance of care. What is now being 
proposed appears to be at odds with that aspiration.

We also note from the “General Practice in Scotland: The Way Ahead” that 
the BMA has identified 

“The introduction of the new pharmacy contract has increased the threat that 
some remote and rural GP practices will be forced to give up their dispensing 
service to patients. At present, patients are not consulted, despite potential 
risks that loss of dispensing to a remote and rural practice could affect the 
services provided to patients and possibly the future sustainability of the 
practice.”

If it is the case that loss of dispensing is a threat to rural practices then surely 
that should be addressed through the GMS contract rather than a subsidy 
from dispensing activity. Patients in rural areas should not be denied the 
opportunity to receive the benefits of pharmaceutical care delivered in a cost 
effective and efficient manner. One option would be to allow other health care 
contractors to bid to provide those primary medical services for patients using 
a salaried GP.

On this basis Community Pharmacy Scotland is keen that the Health 
Committee does not accede to the removal of the provision in the National 
Health Service (Scotland) Act 1978 which empowers Health Boards to make 
contractual arrangements with any person. 
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The status quo would maintain flexibility within the system and allow future 
proofing of primary medical services legislation which is vital to support the 
health and wellbeing of the Scottish population.

Elspeth Weir 
Head of Policy & Development 
Community Pharmacy Scotland 
8 April 2009 

465



Tobacco and Primary Medical Services (Scotland) Bill 

British Medical Association Scotland 

BMA Scotland welcomes the Tobacco and Primary Medical Services 
(Scotland) Bill which aims to crack down on the promotion of tobacco products 
to young people and prevent private provision of NHS GP services.

Smoking rates amongst children remain consistently high in Scotland; more 
than one in ten 15 year olds are regular smokers.1 Young people who smoke 
are at serious risk of developing life-shortening conditions2 and people who 
start to smoke at a young age are more likely to suffer tobacco-related 
mortality and morbidity, and succumb to tobacco-related diseases earlier.3

Smoking kills over 13,000 people every year in Scotland, which equates to 
almost a quarter of all deaths, and the NHS has to allocate vast resources to 
treating smoking related illness. Smoking causes lung cancer, heart disease 
and respiratory problems.   Everyday, doctors witness the death and despair 
caused by smoking. The BMA has recently published two reports: Breaking 
the Cycle of Children’s Exposure to Tobacco (2007) and Forever Cool (2008) 
that mirror many of the measures proposed in this Bill. This Bill will make 
tobacco less accessible to young people and help prevent illegal access to 
tobacco.

Part 1: Chapter 1: Display of tobacco products  
Cigarette packet displays at the point-of-sale are a form of advertising4 and 
promote pro-smoking imagery to young people.5 In the USA, tobacco 
companies are known to pay retailers to achieve dominant display of their 
brands.6  The display of tobacco products at the point of sale has become 
more elaborate over recent years in reaction to the Tobacco Advertising and 
Promotion Act 2002. 7 Now that there is a greater understanding and 
awareness of the dangers of tobacco, this can not be allowed to continue. 

Displays at point of sale normalise tobacco use making cigarettes appear like 
an innocent commodity such as milk or bread, especially because the packs 
are placed next to everyday items.8 For example, a survey in California found 
that in 23% of stores, tobacco products were located within six inches of 
sweets.9

One study shows that adolescents become more aware of tobacco brands 
when cigarettes are on display, and that they are more likely to express an 
interest in trying named brands. School children shown a cigarettes display at 
point of sale were more likely to perceive that it would be easy for them to buy 
cigarettes than those who were shown a till point with no cigarette display.10

Another study found that the gantry in the local shops is the single biggest 
source of information for children about tobacco.11

Children aged 12 and 13 who profess to having a favourite cigarette 
advertisement are more likely to associate smoking with attributes such as 
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looking tough, looking grown up, calming nerves, gaining confidence and 
controlling weight.12

There is international evidence that suggests adolescent exposure to tobacco 
brands could be reduced by as much as 83% if packs were removed from 
sight at point of sale.13  The relevance of point of sale displays is widely 
acknowledged, as the following quote from the trade association Point of 
Purchase Advertising International highlights: 

“Shoppers pay attention to displays, signs, coupon dispensers, 
sampling/demos, and announcement activity. They recall them and are far 
more likely to make an in-store decision to purchase a product that has point 
of sale support than a product that does not.”14

American research has found that tobacco brands most popular with 
adolescents had nearly three times more marketing materials and twice as 
much shelf space in the stores where young people shopped the most.15

The BMA is very pleased that the Government is proposing legislation to ban 
the display of cigarettes at point of sale. This will help prevent children from 
starting to smoke. The display of tobacco products at the point-of-sale acts as 
a form of tobacco advertising that reinforces deceptive notions about the 
glamour of smoking to young people. Children who smoke face years of 
tobacco addiction that can lead to life-threatening diseases and premature 
death.

Part 1: Chapter 2: Prohibition of vending machines for the sale of 
tobacco products 
Cigarette vending machines are an easy source through which young people 
under the age of 18 buy cigarettes. BMA Scotland therefore welcomes the 
measures included in this Bill to ban vending machines.

Around one in ten Scottish 13 and 15 year olds who smoked got cigarettes 
illegally from vending machines.16 A survey reporting on test purchases by 
young people under the supervision of trading standards officers in England 
found that young people were able to buy cigarettes from coin-operated 
vending machines on more than four in ten occasions, with a number of 
councils reporting a 100% successful purchase rate.17 Purchasing cigarettes 
from vending machines was almost twice as successful for youngsters in 
England compared to other ways tested such as purchasing cigarettes from a 
newsagent, off licence or petrol station kiosk.18

The World Health Organisation recommends a total ban on tobacco vending 
machines and 22 countries in Europe, including France, Belgium and Norway 
do not allow tobacco vending machines. 19

The change in the minimum legal age for tobacco sales from 16 to 18 
combined with a renewed focus on the illegal sales of cigarettes in shops 
make it likely that the proportion of young people who access tobacco from 
vending machines could rise if they remain in place.
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Evidence from countries that have introduced age verification systems for 
vending machines has shown that it is very difficult to restrict access to over 
18s.  In Florida, where proof of age is required via an ID card, a test case 
compliance study showed that one third of attempts by minors to access 
cigarettes through vending machines were successful. 20

BMA Scotland believes a complete ban on cigarette vending machines would 
cut off one of the major sources of cigarettes for children and create a further 
barrier to smoking for under-age young people.

Part 1: Chapter 3: Register of tobacco retailers 
Among regular smokers, nearly half (47%) of 13 year olds and over three 
quarters (82%) of 15 year olds reported buying cigarettes from a shop.

Despite widespread evidence that the law on underage sales is being broken, 
there have been very few prosecutions of retailers. A total of 73 cases were 
brought in 2004, of which 57 resulted in a guilty verdict21. In four out of five 
cases, guilty retailers are not even fined22.  Without tough enforcement, the 
2007 age increase will fail in its objective to restrict children’s access to 
tobacco.

In a survey of doctors, conducted by BMA Scotland, 93% of doctors supported 
calls for retailers to be encouraged to stop selling to underage children by the 
introduction of a licence to sell cigarettes, which would be removed for 
persistent offenders23.

We therefore support the introduction of a tobacco register to sell tobacco so 
long as it is properly enforced and persistent offenders are removed from the 
register should they sell tobacco to those under 18.

Part 2: Primary medical services 
When addressing a fringe meeting at the BMA’s Annual Representative 
Meeting in Edinburgh last summer, Health Secretary Nicola Sturgeon, 
announced her intention to close the ‘legal loophole’  in the GP contract that 
could allow private firms to run NHS GP surgeries.  This move was welcomed 
by doctors from across the UK amid concerns about the growing 
commercialisation agenda in England. 

The measures proposed in the primary medical services section of this Bill 
seek to amend the NHS (Scotland) Act of 1978 to remove the ability of private 
companies to hold Primary Medical Services contracts.  It is this clause which 
has allowed the rapid expansion of commercially provided NHS GP services 
in England. These measures reinforce the SNP Government’s commitment to 
a publicly provided and delivered NHS in Scotland and will protect NHS 
general practice in the long term.

The BMA welcomes this approach and considers general practice, delivered 
under the auspices of the NHS will ensure that patient care comes before 
profit, and that patients can be assured of continuity of care.  However, with 
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this commitment to NHS general practice, the Scottish Government must 
ensure that it develops and delivers a clear strategy for general practice in 
partnership with the profession. 

Gail Grant 
Senior Public Affairs Officer (Scotland) 
British Medical Association Scotland 
8th April 2009 
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Scottish Parliament 

Health and Sport Committee 
Wednesday 3 June 2009 

[THE CONV ENER opened the meeting at 10:01] 

Tobacco and Primary Medical 
Services (Scotland) Bill: Stage 1 
The Convener (Christine Grahame): Good 

morning. Welcome to the 18th meeting of the 
Health and Sport Committee in 2009. I remind 
members, witnesses and people in the public  
gallery to switch off their mobile phones and any 
other electronic equipment. No apologies have 
been received.  

Item 1 on our agenda is consideration of the 
Tobacco and Primary Medical Services (Scotland) 
Bill. This is an oral evidence session, as part of 
our stage 1 consideration of the bill. We have 
before us a panel of witnesses representing 
primary medical services organisations, who will  
give evidence on the proposals in part 2 of the bill.  
The witnesses should feel free to comment on part  
1, if they wish, although they are primarily here for 
part 2.  

The committee has received from the witnesses 
written submissions, which are included in 
committee papers. The panel consists of Dr Dean 
Marshall, chairman of the Scottish general 
practitioners committee of the British Medical 
Association Scotland; Dr Beth McCarron-Nash, a 
general practitioner, from the British Medical 
Association; Alex MacKinnon, head of corporate 
affairs for Community Pharmacy Scotland; and 
Theresa Fyffe, director of the Royal College of 
Nursing Scotland. You probably know this already,  
but you should signal to me if you want to answer 
a question; I will then list those who want to 
comment.  

Helen Eadie (Dunfermline East) (Lab): I have 
questions for the BMA and the Royal College of 
Nursing.  

I refer you to the BMA’s written evidence on part  
2 of the bill, “Primary Medical Services”. I thought  

that the submission was fairly lean—it amounts to 
only three short paragraphs. In its evidence, the 
BMA says that the Cabinet  Secretary for Health 
and Wellbeing is addressing the issue that was 
raised at the BMA’s annual representative meeting 
in Edinburgh last summer. However, in her written 
evidence to the committee, Professor Allyson 
Pollock of the University of Edinburgh says that 
the bill does not close off the possibility of private 

companies working in the health service and that  
there is still scope for that to happen.  

At our meeting last week, Dr Ian McKee and 
others clarified that it will  be possible for private 
companies to be involved in the health service,  
provided that they are run by GP professionals.  
Would you like to comment on that issue? I do not  
know whether you have read Professor Pollock’s 
evidence. Do you share her understanding of the 
bill? 

Dr Dean Marshall (British Medical 
Association Scotland): We believe that anyone 
who runs a national health service general 
practice contract in Scotland should have a long-
term commitment to the population that they serve 
and that they should have day-to-day involvement 
in running the practice. There are issues to do with 
the definitions of the words “private” and 
“commercial”. We have particular issues with 

commercial companies, which the bill will prevent  
from coming in and running NHS general practice 
contracts, because of our concerns about what  
has already happened in England. 

Helen Eadie: The bill will not stop that  
happening. We all know that there are various 
ways of setting up private companies—a private 
franchise company could be established 
throughout the United Kingdom, for example. God 
forbid that we will have “McDoctors”, but that could 

happen. That could be a franchise and the health 
service would not be prevented from contracting 
with it. Provided that GPs run and are in control of 
such companies, the health board will not be 
prevented from contracting with them. Does the 
British Medical Association really understand that  
part of the bill? 

Dr Marshall: We do. As I said, we have lots of 
experience from what has happened in England,  
which we can tell members about. My 
understanding of the bill is that one of the GPs 
holding the contract will need to have day -to-day 
involvement in the practice, but that does not  
happen when large commercial companies take 
over lots of practices, manage them from a 
distance and the doctors are not contract holders.  
Contract holders will work in the practice. There is  
a difference between that and what Professor 
Pollock has issues with. 

Helen Eadie: But essentially, the private 
element will still— 

The Convener: Before you proceed, does Ian 
McKee want  to ask a supplementary question on 
that particular point? 

Ian McKee (Lothians) (SNP): Yes, if that is al l  
right with Helen Eadie. 

Helen Eadie: Certainly. 
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Ian McKee: On 13 May, we took evidence from 
Dr Pryce of the Scottish Government’s bill team, 
who agreed that it would be possible for a doctor 
or a nurse to do what is done in England. Day-to-
day involvement in the health service is defined as 
involvement for a minimum of one day a week, so 
a doctor or nurse could set up in a practice for one 
day a week and the provisions of the bill are such 
that that doctor or nurse could then run other 
practices with which they did not have day -to-day 
contact—nothing is said about having to be in a 
practice. That is the problem. The person does not  
even need to be a doctor or a nurse.  
Administrators who work in an NHS practice could 
run 40 other practices. That would rule out a 
commercial company per se, but such an 
arrangement would still, in many people’s eyes, be 
a commercial one if people were running practices 
without having a say in day-to-day clinical matters.  
That explains the situation as I understand it. Dr 
Pryce agreed that that was possible under the bill.  

Dr Marshall: Perhaps we need to look at the 
wording in the bill on day-to-day involvement. I 
suppose that there could potentially be 
involvement for five days in five different practices. 
If, as you say, day-to-day involvement is defined 
as involvement one day a week and a person with 
that involvement could run 100 practices in 
Scotland, we would not necessarily support that;  
we would need to look at that. 

Ian McKee: A person could work a whole week 
in a practice and run other practices.  

The Royal College of Nursing Scotland’s  
evidence states that contracted clinicians should 
actively practise for 

“at least one day a w eek in a practice for w hich they are 
party to a contract.”  

That would be more logical. A person should work  
a minimum amount of time in a practice. To work  
in a practice in Edinburgh, say, and run practices 
in Glasgow, Stirling and Aberdeen, would seem to 
verge on a commercial organisation.  

Dr Beth McCarron-Nash (British Medical 
Association): I agree with that summary. If that is  
the case, we need to look further at the bill. What  
you describe is the case in the majority of the GP -
led health centres in England. The view of GPs in 
England is that that is happening. Having a 
contract holder who lives and works in the 
community and stays as the GP for patients in the 
long term is different from having a group of GPs 
or a commercial company working across primary  
care organisation areas and providing services on 
a much larger scale. 

Theresa Fyffe (Royal College of Nursing 
Scotland): We believe that there must be a 
connection to the day-to-day contract and that  
there should not be something outside that. That is 

why our evidence is on our understanding of who 
will provide the contractual services and how that  
will be done.  

We commented on the Government’s original 

proposals that would have provided an opportunity  
for nurses to be party to a general medical 
services contract, as  they can be party to a 
primary medical services contract. There was a 
consultation, but we do not believe that it was 
done well or that the proposals were understood.  
As we know through the quality and outcome 
framework, nurses provide 36 per cent of care, so,  
if you go by the premise that that is where the 
actual contracted services are,  we are asking why 
those proposals cannot be considered for the 
future.  

We understand that neither the consultation nor 
the debate was conducted well, so we are seeking 
an amendment at stage 2 to say, “This shouldn’t  

be closed down, because the future is that others  
will provide those services.” We are absolutely  
committed to the service provider being somebody 
who is connected to the practice and the 
community. We believe that that is an important  
premise.  

The Convener: As you are aware, amendments  
can be lodged either by the Government or 
members of the committee. You know your routes 
in. 

Helen, you had not finished. 

Helen Eadie: Yes. I wanted to— 

The Convener: Sorry—Dr Marshall wants to 
come back on that.  

Dr Marshall: There are a couple of problems 
with nurses holding GMS contracts. First, it is 
important that the holder of each GMS contract is 
a doctor who can provide medical leadership. The 
GMS contract is a United Kingdom contract. Any 
nurse holding a GMS contract would not have any 
ability to negotiate our terms and conditions and 
they would have no one to represent their views.  
Secondly, there are disciplinary regulations that  
relate to GPs who hold contracts. It would not be 
fair if the GPs who held contracts were under 
disciplinary regulations that did not apply to a non-
GP who held a GMS contract. 

Theresa Fyffe: In our view, the Government 
was brave to consider the proposal, but it said that  
the response was against it. According to our 
analysis, five parties were for it. We believe that  
the issues that I have raised were not properly  
consulted on or understood. We are not saying 
that there are no issues to be considered. My view 
of the future is that it will  be not nurses against  
GPs, but a team of nurses, GPs and others. I am 
firmly committed to that. There is an example in 
England of an out-of-hours service whose lead 
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clinician is a nurse who has a GP and others  
working with them. We sometimes think that “lead 
clinician” means that  there is  no commitment from 
other services.  

I take the point that  Dean Marshall is making.  
The consultation was not conducted properly  
because the issues were not understood or 
properly consulted on. All that we are asking is for 
the door not to be closed on proper consultation 
and for an amendment to be considered that  
would allow us to open that debate and 
understand the issues fully. Out-of-hours services 
are provided mainly by nurses, and there are 
teams in Scotland that are entirely led by nurses 
with salaried GPs working alongside them. That is  
working extremely well.  

I am talking about the future. The bill should be 
thinking of the future, not staying where we are,  
although I understand that there are issues that  
need to be considered.  

Ian McKee: Can I ask a question on that point,  
convener? 

The Convener: I feel that I am holding medical 
jackets, here, with nurses in one corner and GPs 
in the other. I will let Dr Marshall come in first— 

Ian McKee: My question is for Theresa Fyffe. 

The Convener: Please go ahead.  

Ian McKee: I am asking for some information.  
New section 17CA states that arrangements could 
be made for a partnership in which 
“at least one partner is a medical practitioner or other  
health care professional”.  

Does that not cover what you are suggesting? 
Could the “other health care professional” be a 
nurse or even an administrator? 

The Convener: Can you refer us to the relevant  
subsection, Ian? 

Ian McKee: It is new section 17CA(2)(a)(i) of the 
National Health Service (Scotland) Act 1978,  
which is inserted by section 30 of the bill.  

Theresa Fyffe: When we met the legal team 
and debated that with them, they told us that they 
believed that it was closed down. That was the 
Government’s response to us—that the way in 
which it is defined just now closes it down and 
there is no opportunity for nurses to hold GMS 
contracts. That is how the issue has been led to 
us. We went back to consult the Government,  
which is why we submitted— 

The Convener: We can raise the issue with the 
minister if there is a conflict of interpretation.  

10:15 
Dr Marshall: I take your point, convener, that  

you do not want to be holding jackets. 
Nevertheless, I take issue with some of the 
comments about who provides out-of-hours  
services. I realise that, under sections 2C and 17C 
of the National Health Service (Scotland) Act 
1978, nurses and other health professionals can 
hold a variety of contracts, but we are talking 
about offering others GMS contracts. I simply point  
out that, at the moment, I cannot hold a pharmacy 
contract. 

In Scotland, there are GMS practices in which 
nurses and practice managers are partners;  
indeed, many practices are quite keen on such 
arrangements. However, that is totally different to 
a situation in which nurses can be the sole holders  
of contracts, with GPs working under them. As we 
have said, that is inappropriate because of issues 
of representation and the ability to negotiate terms 
and conditions. Sections 2C and 17C of the 1978 
act clearly provide opportunities for nurses to hold 
contracts and to negotiate their own terms. 

Dr McCarron-Nash: As Dr Marshall has pointed 
out, other contractual options are available to 
nurses. I also urge the committee to consider the 
knock-on effect of this provision on the other 
countries of the United Kingdom because, after all,  
what has been negotiated is, in effect, a four-
country GMS contract. 

The Convener: That stirred up a wasp’s nest.  
Helen, on you go.  

Helen Eadie: I wonder whether Theresa Fyffe or 
the other witnesses have anything to add to the 
suggestion that the bill represents a complete 
turnaround by the Government on its approach to 
section 17C arrangements. 

Theresa Fyffe: The provisions were not trailed 
well, which has caused concern and has perhaps 
led to a lack of understanding about what the 
wording actually means. I entirely understand what  
the Government is saying about the current  
arrangements for and issues around the GMS 
contract; indeed, that is why we are not asking to 
take things back to square one and go back to the 
table. If we can get an amendment lodged, we can 
have a better discussion of the matter and come to 
a better understanding of what the future might  
hold. I am not in any way suggesting that nurse-
led services should stand alone, although I point  
out that certain services in Scotland—
homelessness services, for example—already 
stand alone in that respect and will, because of 
their nature, always do so. All I am saying is that  
we should keep the discussion open. I simply do 
not think that it was reasonable to close down the 
conversation just because one party did not agree 
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with the proposals. After all, five other parties said 
yes. 

Helen Eadie: I will leave it at that for the 
moment, convener.  

The Convener: I call Michael Matheson, to be 
followed by Mary Scanlon and Rhoda Grant.  

Michael Matheson (Falkirk West) (SNP): I was 
going to ask about smoking issues, convener. Do 
you want to continue with the current line of 
questioning? 

The Convener: Well, you could ask your 
question and see whether someone wants to 
answer it. 

Dr Richard Simpson (Mid Scotland and Fife ) 
(Lab): Perhaps we should stick to part 2 of the bill  
for the moment. 

Michael Matheson: I agree. That might be 
helpful.  

Mary Scanlon (Highlands and Islands) (Con): 
The Confederation of British Industry’s submission 
says that, as a result of commercial companies 
getting involved in providing services in England,  
there has been a 33 per cent increase in patient  
lists; surgeries are open from 8 am to 8 pm; 
mobile units are going round rural areas; and there 
is 
“a 97% patient satisfaction rate”.  

The difficulty with the bill is that, because we have 
no experience of commercial companies providing 
such services, we do not really know what we are 
talking about. 

With regard to Dr McCarron-Nash’s comment 

about the four-country GMS contract, my 
understanding is that the Primary Medical  
Services (Scotland) Act 2004 was necessary to 
introduce that contract, which had been negotiated 
between the four Administrations. Am I right in 
suggesting that, of the four Administrations 
involved, only we in Scotland are diverging from 
the contract in order to bar commercial 
contractors? 

When the Primary Medical Services (Scotland) 
Bill was going through Parliament, every political 
party apart from the Scottish Socialist Party, then 
led by Tommy Sheridan, supported the 
introduction of commercial GMS contracts. At the 
time, did the BMA oppose the introduction of 
commercial contractors set out in the bill? If so, did 
the rest of the political parties disagree with your 
position? 

Dr McCarron-Nash: I am actually a GP in 
England, so I cannot answer for what happened 
when commercial GMS contracts were legislated 
for here but, if you wish me to, I can discuss the 

impact of commercial companies on GP services 
in England.  

The Convener: Let us have the answer to the 
question first. 

Dr Marshall: When the Primary Medical 
Services (Scotland) Bill was introduced, we were 
reassured that the only reason that the provisions 
on commercial providers were included was so 
that they could be used as a last resort when no 
other arrangement could be found to provide 
services. That has clearly not been the case in 
England, where the whole thing has been turned 
round and the use of commercial providers has 
become the contractual arrangement of choice. Dr 
McCarron-Nash can tell  you about that. We were 
not necessarily against the use of commercial 
providers because the Government of the time led 
us to believe, and reassured us, that it was an 
option of last resort, but that is not what has 
happened in the rest of the United Kingdom.  

Mary Scanlon: The point is that, five years later,  
we do not exactly have to close the flood gates 
because we still have no commercial contractors  
in Scotland.  

I would like to bring in Alex MacKinnon, i f I 
may—he has been quiet so far. I found his  
submission excellent. It says: 

“Community Pharmacy Scotland has reservations”,  

and states that the GMS contract is 

“delivered by practitioners w ho are perceived to be in tune 
w ith local need”.  

It also mentions the discussion, in “General 
Practice in Scotland:  The Way Ahead”,  of the 
ageing population, the increasing public  
expenditure and the increasing demand for GP 
services and says: 

“One option w ould be to allow  other health care 
contractors to bid to provide those primary medical services  
for patients using a salaried GP.”  

The pharmacy contract is up for review. Does Alex 
MacKinnon foresee that, in future, salaried GPs 
could be located in community pharmacies in 
hard-to-doctor areas to increase access to GPs? 
Could the pharmacist be the commercial provider?  

Alex MacKinnon (Community Pharmacy 
Scotland): I could answer that in a number of 
ways, but our main reservation was about  
amending the criteria. The unified NHS structure in 
Scotland is inclusive for patients, public and staff.  
We were concerned to ensure that, in the drive to 
a totally mutual NHS, we do not exclude or lose 
the benefits of private sector investment and 
innovation, which may be the only means of 
finding a solution to a particular problem.  

We have an increasingly ageing population and 
there will be massive demands on all primary care 
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practioner services because of conditions such as 
diabetes and obesity. We also face other 
challenges. This morning, there was an item on 
the BBC news saying that, by 2017, there will be 
more female medical practioners, including GPs,  
than male. That brings with it challenges. We will  
face massive work force challenges, and changing 
the criteria completely would put us in danger of 
preventing innovative alternative partnerships that  
could help to meet future service demands and 
needs. Are we really saying that a potential 
alternative, innovative solution from a provider that  
does not fit the proposed new criteria has no place 
in our mutual Scottish NHS? That was our main 
concern.  

We do not envisage pharmacies having doctors’ 

surgeries in them, but that might be a one-off 
solution to a particular problem in a rural area or a 
socially deprived inner-city area. Unless we all  
work together, we will not be able to cope with the 
future demands on the NHS. The legislation on 
commercial providers may never be used but, i f 
we leave the criteria alone, at least such a solution 
could be triggered. If they were changed, new 
legislation would be needed to enable it. 

Dr McCarron-Nash: I disagree with that view 
because of the experience in England. We thought  
that the provision would never be used in England 
but every primary care trust or primary care 
organisation there now has a GP-led health 
centre. Plurality of provision and commercial 
providers are being promoted as the vehicle of 
choice and short -term contracts are offered. In my 
view, there is no evidence that such contracts 
increase patient choice or improve patient care.  
They could also have a detrimental effect on local 
health economies, at vast expense to the 
taxpayer.  

Based on the evidence from England, I see no 
reason why allowing such contracts to slip through 
into Scotland will improve health care in Scotland.  
There is no reason why a PCO, such as a health 
board, cannot run those contracts. Our concern is  
that such organisations in England tend to employ 
salaried GPs and other health professionals. The 
number of doctors that they employ to see patients  
is a lot lower than in GMS and PMS practices. 
That has an effect on patient care. Patients do not  
have the same continuity with their GP that they 
currently have in Scotland. We run the risk of that  
happening here unless we close that loophole. 

Alex MacKinnon: We are now in a position 
where we have two very different NHSs going in 
different directions: we have co-operation and 
collaboration in Scotland and competition and 
choice in England. The clear message coming out  
is that Scotland is going in a different direction by 
trying to have the public, patients and staff working 
in partnership. That aim could still be achieved 

through guidance without needing to remove,  
through the bill, a potential solution to future 
problems.  

Dr Marshall: Obviously, the provision of 
services in deprived and rural areas is an issue of 
concern, but we see no evidence that commercial 
providers or contractors will address that problem. 
The experience in England, where bidding 
processes have been used, is that people realise 
that commercial companies cannot provide the 
services for the price that is tendered. There is  
actually no evidence that such contracts can 
resolve problems in hard-to-doctor areas. 

To go back to Mary Scanlon’s previous question 
on how the existing provisions in the 2004 act  
were introduced, they were brought  in without any 
real scrutiny. At the time, it was explained that the 
provisions were included only for use as a last  
resort and that, i f they ever needed to be used,  
they would be brought back for proper scrutiny.  
They were not subject to scrutiny at the beginning 
because it was suggested that they would be used 
only as a last resort— 

The Convener: Sorry, by the existing 
provisions, do you mean—just to clarify for the 
record—those that were introduced by that  
previous legislation? 

Dr Marshall: Yes. 

Removing the ability of commercial companies 
to operate in that way is about future-proofing 
general practice in Scotland. We are seeing 
devastation in England that we need to prevent  
from happening here. Otherwise, we will regret the 
consequences.  

The Convener: Does Mary Scanlon want to 
respond to that point about devastation? 

Mary Scanlon: There are no such commercial 
companies in Scotland, so the BMA can come up 
from England and tell us all sorts of horror stories  
but we have no proof whether it is right or wrong. I 
do not know whether any of my colleagues has 
been to Tower Hamlets or Canary Wharf, but the 
only evidence—it is unfortunate that people from 
the Confederation of British Industry were unable 
to give evidence in person—is from the CBI. The 
CBI submission mentions mobile units in six rural 
areas that received 97 per cent patient satisfaction 
rates; a 33 per cent increase in the size of patient  
lists; and surgeries that are open from 8 in the 
morning till 8 at night and at weekends. When I 
was in Kinloch Rannoch on Monday, I found that  
the out-of-hours service is provided by first  
responders. Therefore, any suggestion that all of 
Scotland’s rural areas are covered by GP out-of-
hours services is untrue.  

I have another question for Alex MacKinnon. As 
we know, there is considerable discontent about  
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GPs losing their dispensing ability, which is an 
issue that will be debated in Parliament quite 
soon. Alex MacKinnon’s submission states:  

“There is no guarantee that the existing practice model 
w ill survive for another 10 … years”.  

His submission also points out that the BMA paper 
“General Practice in Scotland: The Way Ahead” 
states: 

“At present, patients are not consulted, despite potential 
risks that loss of dispensing to a remote and rural practice 
could affect … the future sustainability of the practice.”  

Alex MacKinnon’s submission says that, as we do 

not have a perfect model, we should allow some 
flexibility in future and that it is essential to leave 
people with the ability to provide commercial 
practice because the existing model will not  
survive 10 years. Why do you think that the 
existing model will not survive 10 years? 

10:30 
Alex MacKinnon: We do not know what the 

future holds as far as pressures are concerned.  
There are many different factors involved and 
pressures on the NHS, not least on GPs, nurses 
and pharmacists. We are advising caution, as the 
bill reduces options and the flexibility to find a 
solution. The Government has itself said:  

“the proposals could potentially reduce competit ion by  
excluding prov iders”.  

That has already been identified by the Scottish 
Government as a risk, but it has been discussed in 
terms of price. The much bigger risk lies in 
potentially missing out on an innovative alternative 
solution, and the possibility of entering into certain 
partnerships with providers is excluded in the 
future. A year ago, the BMA mentioned that 20 per 
cent of GPs would be retiring in the next five 
years. It is a challenge, in itself, to replace them, 
and the same goes for pharmacies and other 
practitioner groups—never mind the increased 
workload pressure that comes with new roles, the 
pressures from the public and the demands for 
health care.  

The matter should be kept open. The subject of 
dispensing and pharmacy contracts is one for 
another day; it deserves a full debate in itself, and 
I would welcome the Health and Sport Committee 
taking a look at that in future. 

The Convener: Two other members want to 
comment on this point. 

Mary Scanlon: Dean Marshall mentioned 
negotiating with the Government for the GMS 
contract. Is it not the case that, when you are a 
monopoly, you have a very strong and powerful 
hand in negotiating? Is that not the case,  under 
the contract? 

Dr Marshall: Well, the NHS is a monopoly. 

Mary Scanlon: But the GPs would be a 
monopoly provider if we barred commercial 
companies. 

Dr Marshall: Only if we had somewhere else to 
go, but we do not. It is the opposite, in fact: we 
suffer because the NHS is a monopoly market. In 
my experience, it is the exact opposite when we 
are negotiating on behalf of GPs—we can 
negotiate only with the Government, and we 
cannot go anywhere else, so we cannot— 

Mary Scanlon: But the health service can 
negotiate only with you. 

The Convener: Let the witness finish. Sorry, Dr 
Marshall.  

Dr Marshall: We cannot threaten to take away 
our services, so we basically have no power, and I 
therefore take the opposite view. Can I—
[Laughter.]  

The Convener: Committee, please.  

Dr Marshall: I want to make a couple of 
comments following what Mary Scanlon just said 
about providers down south. The evidence that  
she cited was the result of significant extra funding 
being put in by the NHS in England on top of and 
above the normal NHS spend. A huge amount of 
funding was invested. Furthermore, each PCT was 
told that it had to provide the service. Many trusts 
did not want to, but it was forced on them. If we 
got the same level of extra funding that the health 
service got down south, we could easily provide 
equivalent or better services.  

Community Pharmacy Scotland has commented 
on the risk, but the bigger risk involves commercial 
providers. Given the current financial situation,  
what happens when commercial providers that run 
lots of practices have their funding decreased, as  
has happened to GP practices throughout the UK 
over the past few years? We have not cut our 
services, but that is what commercial providers will  
do. If the providers become insolvent, someone 
has to pick up the pieces—and providers can run 
hundreds of practices, not just individual ones. We 
are indeed talking about risks. The Scottish 
Government has pointed out the risk, and there 
are plenty of other risks, mostly to patients, of 
going down the route that is being discussed.  

Theresa Fyffe: I return to the point about  
enhanced services. The Government has allowed 
boards to provide enhanced services, which is an 
interesting way for boards to get close to local 
community planning needs and to particular issues 
in remote and rural areas. In its recent report,  
Audit Scotland cited Lanarkshire NHS Board,  
which has gone back to providing its own drug 
services in a very different way, because that is  
what met its needs. That is a positive way forward,  
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and perhaps that is where there is a difference 
between Scotland and England. We are saying 
that boards should get close to their local 
communities and should find ways of providing 
services accordingly. I support that. 

Rhoda Grant (Highlands and Islands) (Lab): 
The evidence that we have received this morning 
seems to tell all of us that GPs are simply trying to 
protect what they have. They are private 
practitioners. Nobody has been able to tell me the 
difference between a private practitioner and a 
commercial one. That distinction seems to be 
splitting hairs. [Interruption.]  

The Convener: Oh! Excuse me, Rhoda. That is  
Richard Simpson’s phone going off, so no Danish 
pastry for him. That is the ultimate punishment in 
the Health and Sport Committee.  

Dr Simpson: It is too late. 

The Convener: He has already had one. Now 
all the members are rummaging and checking 
their phones. Sorry, Rhoda.  

Rhoda Grant: Not a problem. 

It has always seemed a huge anomaly to me 
that although people talk about health service 
privatisation, the biggest part of the health service 
is private—the part involving GPs. I have a 
suggestion that follows on from your evidence. If 
all GPs were salaried and employed directly by the 
NHS, that would overcome all the problems that  
we are talking about and would get rid of 
privatisation in the health service. [Interruption.]  

The Convener: Oh—technology! That is the 
difficulty with mobile phones.  

Dr Marshall: GPs are not private practitioners.  
We are not private. We are part of the NHS 
pension scheme, which puts us in a different  
situation from commercial providers. In our view, 
commercial providers are those who are 
responsible to groups of shareholders, but that  
does not apply to GPs. GPs have independent  
practices and are independent contractors, as are 
pharmacists, opticians and dentists. We are 
independent contractors who contract solely with 
the NHS and we are not responsible to groups of 
shareholders, as commercial companies are. That  
is what we consider to be the difference.  

Rhoda Grant: Who are you responsible to,  
then? As private contractors, you are not  
responsible to the NHS, you can opt in and out of 
delivering services and you do not have 
shareholders on your back. Where is the pressure 
on behalf of the patient for the delivery of 
services? Like Mary Scanlon, I cover an area 
where GPs have opted out of delivering services 
and where it has fallen to nurses and first  
responders to deliver them. You will understand 
our frustration when you say that GPs deliver a 

service and do so well, but we see that that is not 
the case on the ground.  

Dr Marshall: We are independent contractors,  
not private providers. Where GPs have opted out,  
that is because of the service that was offered and 
the cost. There is no evidence that commercial 
companies can provide the service better for less  
money and there is clear evidence that they 
cannot do so. 

Enhanced services were mentioned. GPs gave 
up a huge number of things when the new contract  
was introduced in 2004, one of which was 
preferred-provider status in relation to enhanced 
services. We do not have that status, so anyone 
can provide those services, but no one has taken 
that up. There was a push by Government to 
encourage pharmacists to take up a lot of work,  
but they have not done so, because they cannot  
do it for the price that we do it for. We do many 
things that do not make good financial sense, but  
we do them because of our patients. I am 
responsible to my patients every single day,  
because I see them across the table in my 
consulting room. No one else does that. Our 
concern about commercial providers is that they 
will pull out of services. We do not do that—we 
continue to provide them even when doing so 
does not make good financial sense.  

Out-of-hours services are a prime example. We 
have never had a proper debate about out-of-
hours services in Scotland, and that is one of the 
things that our document “General Practice in 

Scotland: The Way Ahead” tries to achieve. GPs 
were offered two options on those services: to 
return to what they were doing previously—which 
was unsustainable because of the changes in 
demand and in the medical workforce—or to take 
on NHS 24. That is why we got into that situation 
and missed the middle ground. We are happy to 
have a debate with anyone about how we can 
provide better out-of-hours services in Scotland,  
but we were not given the opportunity at the 
time—we were simply offered two options. That  
goes back to my point that if we are contracting 
with a monopoly—the NHS—we have nowhere 
else to go.  

So there is a variety of issues. The issue is not  
quite as clear cut as saying that GPs do not want  
to provide services. Drug services are a good 
example. In some areas, boards have decided to 
provide those services themselves. I understand 
that success on that is varied, but boards have the 
opportunity to do things that best suit the 
population in their areas. 

The Convener: I will let Ms Fyffe and Mr 
MacKinnon answer before Rhoda Grant responds 
to that point. 
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Theresa Fyffe: I disagree entirely with what has 
been said about enhanced services. Although the 
Government provides boards with a minimum 
amount of funding for enhanced services,  
evidence suggests that they are increasing their 
spending on such services—I am not saying that  
they did not use enhanced services at the 
beginning—and are now using the model 
differently. The Audit Scotland report to which I 
referred shows examples of how boards have 
addressed local needs by providing enhanced 
services. That might be done by entering into a 
contract either with the GP practice or with others.  
I believe that the enhanced services mechanism 
could be utilised further in the future. The 
mechanism was not taken up at first, but there is  
evidence that its use is growing and increasing.  

Alex MacKinnon: For primary care contractors,  
the ownership, investment and commitment—as 
well as, ultimately, the risk—rest with the 
contractor owner who has the contract with the 
NHS board to deliver NHS services. In pharmacy, 
we have a mixed model, in that we have 
independently owned individual contractors as well 
as large multiples, which are responsible to their 
shareholders. I do not think that the large multiples  
provide any less a service than the single 
independent contractors who have a contract with 
the NHS. 

The Convener: We are perhaps straying a bit,  
but I think that we are hearing important  
background information on the conflict between 
what  might  be called public delivery and 
commercial delivery.  

Rhoda Grant: To return to my original question,  
why cannot we just employ all GPs directly under 
the NHS—we could then have shift work in areas 
where out-of-hours cover is difficult—rather than 
incur the enormous costs that are currently  
involved in providing those GP-led services? For 
me, the answer to the problem is to take everyone 
under the NHS as direct employees. 

Dr McCarron-Nash: For several reasons, that  
would be bad for patient care. First, it would stifle 
the innovation that is being sought. Secondly, it 
has never been offered. Thirdly, as someone who 
has been both a salaried GP and an independent  
contractor who is a partner, I always describe the 
issue as being a bit like the difference between 
driving a bus and driving a train. They are 
completely different jobs. Independent contractors  
tend to stay in a practice where they look after 
patients over the long term, so they have a 
different relationship and investment in that local 
health economy. As a salaried GP, I was 
employed to provide a certain number of hours’ 

service to patients. Yes, professionally, the job is  
done to the same standard,  but  it is a very  
different type of job, in that the salaried GP is paid 

to go to work and can then leave. I think that many 
independent contractors go far above the terms of 
their contract and stay until the job is done. Even 
when funding has been withdrawn from the GMS 
contract over the past three years, patient  
satisfaction has continued to remain high and GPs 
have continued to deliver services, despite the 
decrease in funding for practices. I think that we 
get excellent value for money from our 
independent contractors.  

Rhoda Grant: Arguably, health professionals  
who are directly employed do not just leave when 
work still needs to be done. In all fields—certainly  
in hospitals—professionals do not leave the job 
just because they clock in and clock out. I resent  
the implication that only those who have a direct  
financial stake in delivering the service will go the 
extra mile and that those who do not have such a 
stake will not care what happens to the patient. 

Dr McCarron-Nash: That is not what I said.  
Salaried GPs still have a professional duty of care,  
so of course they stay until the clinical contact is  
completed. However, they tend to work in a 
different way. Under the European working time 
directive, if everyone is employed, they will need 
to leave after 48 hours and hand on to someone 
else. That is a different way of looking after 
patients. We would run the risk of losing the 
relationship that independent contractors have 
with patients. It is a different way of working.  In 
England, where there are an awful lot more 
salaried GPs, evidence suggests that salaried 
GPs tend to stay in post for less time and move on 
more quickly. That will have an effect on patient  
care.  

Ross Finnie (West of Scotland) (LD): Can we 
hear Ms Fyffe respond to that grotesque allegation 
of unprofessionalism by nurses and other salaried 
professionals? That is dreadful. 

Dr McCarron-Nash: That is not what I said. 

The Convener: Let me say to committee 
members that I think that Dr McCarron-Nash was 
trying to make a point about the relationship that a 
GP contractor might have with an entire family  
possibly over the patient’s lifetime—from 
whenever the woman becomes pregnant, if we 
consider the issue from a woman’s point of view,  

right through to old age—because the GP 
contractor stays in that practice. Therefore, there 
is a different kind of relationship. I do not think that  
Dr McCarron-Nash meant to impugn the 
professionalism of other health care workers. 

Dr McCarron-Nash: I did not mention nurses at  
all. I would never imply that another professional 
group is not professional—that is not what I said.  

Ross Finnie: Please explain to me why you 
said that salaried people— 
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Dr McCarron-Nash: I did not say that. I said 
“salaried GPs”.  

10:45 
Ross Finnie: You did say that. You made the 

point that you had a different relationship with a 
practice because you were independent and not  
salaried, and that, if you were salaried, you would 
clock on and clock off and be worried only about  
your time and not about your patient. I regret to 
say that that is what you said. 

Dr McCarron-Nash: No, I never said that. There 
is a difference between someone who is employed 
to provide a service, which may mean seeing 
patients, and someone who runs a practice. A lot  
of what GPs do falls outside the face-to-face time 
with their patients. As a salaried doctor in the 
posts that I have had, I have worked in a clinical 
capacity and—yes—I have stayed until the job is 
done, like any professional. However, that is a 
very different role from running the practice, which 
involves a much more longitudinal relationship 
with my patients. That is the evidence from 
England, where salaried GP turnover is higher. I 
did not comment on other professionals. 

Theresa Fyffe: In fairness, it would be 
reasonable to say that Dr Marshall and Dr 
McCarron-Nash did not comment on nurses. The 
debate about salaried versus independent is  
interesting, but I am not going to go there. Dr 
Marshall and Dr McCarron-Nash feel very strongly  
about that issue, given their particular role.  
However, I will say that someone’s commitment to 

a service is not necessarily different depending on 
whether they are salaried or independent. 

I can give you countless examples of the 
commitment of people who run services, such as 
homelessness services. The people who run the 
service in Glasgow that I know about are there at  
10 o’clock and 11 o’clock at night because they 
feel responsible for it. Further, I spent four hours  
on Friday night in accident and emergency in 
Edinburgh royal infirmary. Three members of staff 
did not turn up for various reasons and a 
receptionist did not turn up. The receptionist who 
was there that night freely stayed on for two hours  
to cover the service: she made a commitment. I 
know that that was at 2 o’clock in the morning,  

because I took her home when I left. 

We need to be careful about saying that there is  
a difference in commitment between salaried and 
independent people. It is important to understand 
that health care professionals do not require to be 
independent contractors to give a commitment to 
innovation or whatever.  

The Convener: I do not think that the committee 
thinks that. I think that we may have gone down 
the wrong route here. I accept that Dr McCarron-

Nash did not mean to impugn other professionals  
in talking about the slightly different relationships 
involved in the long-term treatment of a patient or 
family and so on. I see that Miss Fyffe is nodding 
to that. We will move the discussion on from that  
issue. 

Dr Simpson: My basic concern is monopolies,  
which are not a good thing because we do not get  
competition with them. There is evidence that we 
do not get competition in the sense of people 
being prepared to look very carefully at what they 
do. The problem with general practice in Scotland,  
which is pretty good on the whole, is that there are 
areas where it is not good and there is no 
significant mechanism to improve it. I will give two 
examples, one of which is about the management 
of care homes and the patients there. The recent  
evidence about the use of drugs in care homes is 
not new information, as that practice has been 
going on for years. The primary care aspect of the 
management of care homes has been neglected 
for many years. Individual patients register with 
individual GPs who have no expertise in dealing 
with such patients, there is  no partnership with 
pharmacists, which is very important in terms of 
the drug issue, and there is no integrated care.  

The other example is a much more fundamental 
one about the right of the independent contractor 
to opt in or opt out of services. I worked for a spell 
in an area in Glasgow with a very high density of 
drug users. There were three practices in a 
particular health centre, two of which took patients  
with a drug problem on to their lists, while the third 
did not—it refused. If someone came in and said 
that they had a drug problem or were on a 
methadone script from my specialist service, they 
were not allowed to register with that practice. 
Which of those three practices do you think got the 
new award from the Royal College of General 
Practitioners  for excellent practice? It was the one 
that did not take the drug addicts. In my view, that  
practice is not providing a service to that  
community. 

What concerns me about the bill is that it will 
exclude something that has not been a problem in 
Scotland up to now. We heard evidence last week 
that Harthill was the only area in which the 
possibility of a private company providing GP 
services has been an issue.  

As I said last week, I am concerned that if we 
get to a situation in which the number of medical 
students in Scotland is reduced—Crerar 
recommended that, as part of the process of 
reducing costs in Scotland, we should reduce the 
number of medical students by 40 per cent  
because that is the extent to which we 
overproduce them, and I think that future 
Governments will be tempted to move in that  
direction—we will have the same undersupply  
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problems that were experienced in England,  
where the level of practice in many areas,  
particularly in London, was appalling.  

I have one more point to make before I ask my 
question—I assure the convener that  I am coming 
to it. 

The Convener: I have lost the will to ask 
members of the committee whether that is the 
case; I just let them speak. 

Dr Simpson: There was an excellent article in 
the employment section of the British Medical 
Journal about the setting up of a quasi-commercial 
operation in London, which has taken over a 
number of practices that were regularly staffed by 
locums because no GPs would take them over. If 
a similar situation should arise in Scotland, the bill  
will mean that a Scottish health board would not  
be able to ask such a commercial company to 
provide a service to patients. What guarantee can 
you give us that that will not happen in Scotland? 
Surely a provision of the sort that you seem to 
favour, whereby the use of a commercial company  
should be a last resort, would be preferable to 
ruling it out altogether.  

Dr Marshall: You have raised a whole load of 
issues, which I am happy to deal with, but I must  
provide a bit of historical perspective. The contract  
that was brought in was negotiated by the BMA 
and the Government at the time. The 
Government’s big thing was to remove the 
preferred-provider status of GPs so that we would 
not be the only people who could provide services.  
The Government wanted to have a market and it  
got it, but very few other people have ever entered 
that market because of the cost of providing those 
services.  

The care homes issue is interesting. NHS 
Greater Glasgow and Clyde set up its own service 
and NHS Lothian has been considering doing the 
same. The problem is that every time they cost the 
service, it turns out that it costs a lot more money 
than they were paying GPs to provide it. That is  
the problem—it is a question of money. 

I do not know which three practices Dr Simpson 
was referring to, but not all practices are funded to 
the same extent. Practices’ funding is based on 
historical funding. We would be delighted to have 
a discussion about how to even out some of the 
issues to do with the funding of practices in 
Scotland.  

I am not sure which quality award Dr Simpson 
was referring to. If it was the Royal College of 
General Practitioners’ quality practice award, that  

is something that practices need to go for—to be 
eligible for it, a practice needs to enter the 
competition and to pay money to do so. Did the 
other two practices even go for the award? The 
fact that a practice has received the QPA indicates 

that a certain standard has been met, but it is  
necessary to go for that standard. Many practices, 
including my own, choose not to go for it. 

Practices that refuse to register people or which 
discriminate against people are breaking their 
contracts, and the health board needs to sort that  
out. A practice cannot refuse to register someone 
just because they have a drug problem. It can opt  
out of providing care because it is additional to 
normal NHS care, but if it refuses to register 
someone for GMS, it is breaking its contract and it  
is up to the board to take remedial action.  

The Harthill situation was extremely interesting.  
The fallout from the board’s decision to go down a 
particular route was amazing. Various public  
meetings were held, because the public  
recognised the risks and were extremely  
concerned about what might happen.  I take you 
back to the fact that there is no evidence that a 
commercial provider would be able to resolve such 
issues, which are to do with funding. In our view, 
many commercial providers have taken on 
contracts as loss leaders. The Tower Hamlets  
situation has been mentioned. We have members  
who were intimately involved in the tendering 
process in Tower Hamlets, and we could give the 
committee some background on that, if it would 
like. Commercial companies such as Tesco or 
Virgin often use loss leaders. Our understanding 
of why commercial providers have taken on such 
contracts is that they thought that they might be 
given lots of other contracts. That is 
commercialisation for you, and that is our concern.  

Dr Simpson: A number of the companies that  
have been set  up in England have been set up by 
general practitioners. People such as Richard 
Smith are heavily involved in that.  

Ian McKee: He is not a GP. 

Dr Simpson: No, he is not. He is a former editor 
of the BMJ. 

Dr Marshall: He is an employee of a large,  
worldwide company. He is not a partner.  

Dr Simpson: No, but he is heavily involved. 

I know that you are collecting evidence of where 
things have gone wrong, but will you look at the 
other side of the argument? In areas that were 
poorly served, where there were repeated locum 
services that did not provide a good service, there 
is evidence that the new system has provided a 
better service. Will you look at that, too? 

If the bill is passed, what would happen if the 
Government of the day wanted to set up town 
centre practices for commuters at railway stations 
of the sort that exist in England? Would they have 
to be contracted with a GP? 
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Dr McCarron-Nash: You asked whether we 
would be looking at where the system worked well 
as well as where it did not work well. We have to 
remember that the commercial firms that have 
won the tenders have had an awful lot o f pump-
primed money. Each polyclinic or GP -led health 
centre has had an extra £1 million per PCT spent.  
The playing field is certainly nowhere near level. In 
three or four years’ time, when the money has to 
come out of the PCT, the issue will be what effect  
that has on local services. GPs who already have 
contracts with the PCTs were not offered the 
chance to provide extra services, so we are not  
comparing like with like.  

Ross Finnie: It is always interesting that when 
we consider the principles of a bill we expose 
slightly different issues from those that we started 
asking about. I do not think that  any of the 
members or witnesses is unclear about what the 
Government is trying to do in placing serious 
restrictions on the development of private 
contractors in the NHS in Scotland. However, the 
more one looks at the wording of the sections, the 
more questions one has about whether they will  
deliver what the Government intends. 

I seek clarification on a few points. First, Dr 
Marshall and Dr McCarron-Nash talked about our 
being cautious because what the bill proposes 
could have ramifications across the UK. I am 
interested in that, because the rest of the UK does 
not seem to have been too concerned about the 
ramifications on us of its developing private 
medicine. Nevertheless, perhaps we should be 
cautious about the implications for the rest of the 
UK, although the provisions are intended to impact  
only on practices in Scotland.  

Secondly, if we are seeking to restrict the 
development of private contractors, how does that  
compare with allowing independent GP practices 
to develop different models? That is what Dr 
Simpson was concerned about. You have made 
much of the independent and different nature of 
GP practices. Is that to be totally constrained by 
the current contract? 

Theresa Fyffe and the witness from the 
Community Pharmacy Association made much of 
this. We are looking at provisions that have to 
endure for the next 20 years, not provisions that  
deal with the past. Are we talking about a UK 
contract being stuck in aspic jelly, which would 
mean that different developments north and south 
of the border could not be reflected in different  
contractual arrangements and that the option to 
look at provisions that might more properly  
address those issues would not be open to the 
committee?  

11:00 
Dr McCarron-Nash: I will answer the first  

couple of points. You may have heard of the 
BMA’s support your surgery campaign, in which I 

was involved. The public in England were not  
asked about the change in policy towards a more 
commercial system: 1.3 million people have said 
that they are not happy with the route taken by the 
Department of Health in England. I agree that  
everything that happens in England seems to 
arrive north of the border at some point, and there 
is a concern that if we do not close the loophole,  
we will not future-proof general practice in 
Scotland.  

The four-country GMS contract was negotiated 
by the BMA on behalf of GPs as the contract  
holders. If the situation is changed to allow other 
people to hold the contract, there will be an effect  
in other areas. The people who subsequently hold 
that contract, as Dr Marshall said, will have no way 
to negotiate their terms and conditions of service,  
which is a concern. 

There are certain things in which only GPs can 
be involved, such as issues with immunisation, so 
there will be problems if the contract is changed to 
include other health professionals. Dr Marshall will  
expand on that point.  

Dr Marshall: Under the bill, there will still be a 
variety of contractual options in Scotland. We will  
have GMS, which is an independent contractor 
model. We will also have section 17C, under 
which boards can set up practices. That provision 
has not been used very much recently, for a 
variety of reasons—for example, the money that  
was previously put aside for that purpose no 
longer exists. As Dr Simpson said, section 17C 
can also be used to set up other services, such as 
care homes. The contractual options are available,  
and we are not talking about removing them, but  
they are not being used, because there is no 
longer any identified funding.  

It is my understanding that the only section 17C 
practices that  have been set  up recently are on 
some of the remote islands, because they would 
not be viable for a commercial company to run.  
We are talking about removing the possibility of 
commercial companies coming into Scotland and 
taking over huge swathes of practices, which 
would cause problems, as it has done in England.  
However, health boards can still pursue a variety  
of contractual options if they want to, for example 
if a new building is needed.  

There are problems with the GMS contract. For 
example, it is difficult for boards to set up new 
practices in new housing developments, but that  
comes back to the issue of money again; the 
problems are not to do with the contractual 
options. Section 17C allows locally negotiated 
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contracts without doing all the GMS stuff. In 
addition, section 2C of the 1978 act includes a 
salaried option, so that can be used. Boards have 
not taken up such contractual options in any great  
numbers, but there are examples around the 
country. Those options will remain: we are not  
asking for them to be removed.  

Theresa Fyffe: To return to the point about  
developments arriving north of the border, the 
most recent health service changes show that that  
is not happening in the way that we thought it did 
for a number of years: we thought that if 
something happened in the south, it came to the 
north. I am part of a UK organisation, so I can see 
the whole health care picture. We consider various 
things and say, “That does not fit in Scotland.” We 

have learned from other countries as well as  
England, so perhaps too much is made of that  
concern.  

On Ross Finnie’s point, the contract was 
negotiated UK-wide, and there is currently no 
means for others to be involved in it, which is quite 
right. I understand why the Government has said 
that it cannot have eligibility equity between 
section 17C and the GMS contract at the moment,  
but there is no reason why it could not reconsider 
in the future, because the conditions are part of 
the UK contract. 

We are learning about devolution.  Given the 
recent evidence that has emerged, when we 
examine the UK contract—which affects terms and 
conditions—we have to rethink what we provide. It  
is wrong to say that changes cannot happen,  
which is why we are saying that the opportunity  
should be left open, but we have not yet had that  
debate or considered the impact. 

Ross Finnie: One of the difficulties—or rather,  
one of the challenges—in discussing the principles  
of the bill at stage 1 is that we need to look 
forward. Dr Marshall makes the point that, when 
negotiations take place that involve devolved 
Administrations but a single outcome is sought, a 
compromise is inevitably involved, but it is not just  
a compromise between the principle and the 
negotiator; we also have the inter-devolved-
Administrations issue. Some of the comments that  
have been made therefore seem a little odd.  

The NHS is run by a Government that is  
absolutely committed to the general principles of a 
mutual service, and that is not something that I 
wish to compromise. That raises a question as to 
whether the bill creates a framework that  
envisages UK negotiation on the contract with the 
inevitable result that  the drift that has happened—
whether it has been consulted upon or not—leads 
to a compromise that is not provided for anywhere 
in the legislation. 

Alex MacKinnon: We can do something 
radically different. We did that with the pharmacy 
contract in Scotland: we stood it on its head and 
moved the focus away from the importance of 
prescriptions towards improving clinical outcomes 
for patients with new pharmaceutical care 
services. We now have a radically different  
contract from England and Wales, with patient  
registration and capitation. In fact, it is unique in 
the world. We can engage with the mutual NHS 
and produce something different. We are still 
negotiating that contract at the moment. 

Dr Marshall: Next time I come to the committee,  
I will have to prepare to discuss any part of the 
contract, because a lot of what we have discussed 
is not in the bill. However, I am happy to discuss it, 
and it is great to have the opportunity to do so. 

The Convener: I let the discussion run because 
it is useful background on the issue of public  
versus private. It is as simple as that. 

Dr Marshall: On the UK contract and the 
Scottish contract, as Theresa Fyffe said, we have 
the benefit of having a second bite at the cherry  
when matters come back to Scotland. From day 
one, there have been differences between the 
contract in Scotland and the contract in the rest of 
the UK, and each of the devolved nations has bits  
that are different from the UK contract, even 
involving the fundamentals. For example, funding 
is allocated in practices in Scotland according to a 
Scottish allocation formula and not a UK one, so 
the position is different from that point of view, and 
the directed enhanced services in Scotland are 
different from those in England. 

I am happy to discuss that, but  on the quality  
and outcomes framework, which is evidence-
based, clinical stuff, I have yet to be convinced 
that the standards in the middle of London and in 
the Shetlands should be different. There are some 
benefits from the UK contract, and we can make 
bits of it Scottish if we want to. We have done that  
quite successfully over the years. 

Ross Finnie: I accept Dr Marshall’s point. He 
has to understand that we have broadened out the 
discussion because we are discussing the general 
principles of the bill. The next difficulty will come 
when we discuss the wording of the bill line by 
line, but first we have to be clear about whether 
the principles that  the Government is enunciating 
are met by what is proposed, so it is helpful to 
consider the contextual framework.  

The Convener: Helen, is your question a short  
one? I want to move on. 

Helen Eadie: I seek clarification of Dr 
McCarron-Nash’s answer to Dr Simpson. She said 
that £1 million was injected into the primary care 
trusts, but that was a one-off pump-priming 
exercise for infrastructure, which will not  
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necessarily be reflected or required further down 
the line.  

Dr McCarron-Nash: That is correct, there was 
pump-priming, so we are looking at satisfaction 
rates and access that are not comparable with 
existing investment in GMS. Local surgeries have 
not been offered the chance to extend their hours  
or provide other services. That is our argument. 

The Convener: That is on the record. I recall 
the point being made. It was a one-off. Helen 
Eadie’s question was, “Will this not be repeated?”  

Helen Eadie: However, Dr McCarron-Nash 
inferred that the funding might be required further 
down the line as well.  

Dr McCarron-Nash: Yes. I inferred that there 
could be a knock-on effect on local health 
economies in the future. Obviously, if investment  
is made in something, there will be less money for 
other things. Difficult choices might have to be 
made.  

Helen Eadie: I find it difficult to reconcile the fact  
that the funding was a one-off and the fact that it  
will be needed further down the line. That is all.  

The Convener: I was satisfied with the 
explanation that we got the first time;  
nevertheless, that is on the record.  

Ian McKee: I will please Dr Marshall by  
returning to the bill, but my question is for Theresa 
Fyffe and Alex MacKinnon. Section 30, which is in 
part 2, on primary medical services, will insert  
proposed new section 17CA into the 1978 act. The 
proposed new section concerns “Primary medical 

services: persons with whom agreements can be 
made” and says: 

“A Health Board may … make an agreement … w ith …  

(b) a health care professional (other than a medical 
practitioner),  

(c) a qualifying partnership”.  

It further defines the latter as a partnership in 
which:  

“(i) at least one partner is a medical practit ioner or other  

health care professional,  

(ii) all other partners are individuals”. 

In previous evidence, “other health care 

professional” has been defined as nurses,  
pharmacists or practice administrators, so it is 
possible to have an agreement to provide primary  
medical services between nurses, administrators  
or pharmacists as long as all the other partners  
are individuals.  

My reading of that is that it would allow the sort  
of initiatives that Theresa Fyffe suggested,  
because nurses could get together to ask for a 
primary medical services contract. I appreciate 

that there would be more difficulties with 
pharmacists but, by my reading, the bill would 
allow an independent pharmacist to offer a service 
with a salaried GP. However, I accept that it would 
not allow a multiple to do that, because a multiple 
is a commercial organisation. It seems to me that  
the bill  is a lot more flexible than Theresa Fyffe 
and Alex MacKinnon have implied. I ask both of 
them to comment on that. Perhaps I have 
misunderstood the bill  and they have a different  
understanding. 

Theresa Fyffe: You are absolutely right that, at  
the moment, under section 17C of the 1978 act, 
health boards can contract with health care 
professionals on the list that you read out to 
provide primary medical services. The 
Government proposed equality of eligibility criteria 
between primary medical services and the GMS 
contract but stepped back from that. You are right  
that eligibility equality is possible in one aspect of 
primary medical services, but we say that it should 
be opened up across the board. The Government 
stepped back from proposing equality of eligibility  
criteria because there was a view that it was a 
step too far at this stage. We say that there should 
be consultation and debate about the very thing 
that you are exploring: what would the difference 
be between providing primary medical services 
under section 17C or the GMS contract? What 
difference would that make? We have not debated 
that question. My point is that we never got into 
that debate and understood what such a proposal 
would look like. 

The Convener: That was a very clear 
explanation of all the different contractual 
arrangements that even I understood. 

Alex MacKinnon: We were unclear about the 
intention of that bit of proposed new section 17CA. 
It needs a wee bit further scrutiny. 

Ian McKee: It seems quite clear. 

The Convener: Michael Matheson wishes to 
ask a question about part 1 of the bill,  which the 
witnesses may or may not wish to answer.  

Michael Matheson: It is only right that the 
witnesses have the opportunity to comment on 
part 1, which is another significant part of the bill. I 
suspect that they will largely agree with one 
another on what the Government is trying to do on 
the control of tobacco advertising.  

The tobacco companies and associated 
organisations in the tobacco lobby questioned in 
some detail the evidential basis for the proposal to 
ban the display of tobacco products in shops.  
They said that there was no evidence that it would 
have any impact on the numbers of smokers. It is 
clear from your written evidence that all three of 
your organisations support the proposal. It would 
be helpful if you explained a bit more why your 
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organisations believe that it is important that the 
display of tobacco products in shops is banned 
and on what evidence you made that decision. 

11:15 
Alex MacKinnon: As practitioners in primary  

care, we are all committed to getting people off 
smoking through smoking cessation schemes and 
so on. A ban on smoking in public places was 
introduced by the Smoking, Health and Social 
Care (Scotland) Act 2005. It is logical to take that  
a bit further now by going down the route of 
prohibition of the display of tobacco products and 
making tobacco products less easy for youngsters  
to obtain. The statistics speak for themselves with 
regard to the number of 15-year-olds who smoke,  
which we think is unacceptable. However, there 
must also be more education to link in with the 
prohibition that is being planned.  

Theresa Fyffe: We are members of the Scottish 
coalition on tobacco and we absolutely support the 
action that is proposed. The facts and figures  
show that an increasing number of 15-year-olds  
and other children are smoking, and we think that  
the proposals send a clear message that that  
needs to be stopped. That is a good health 
message.  

Michael Matheson: Both of you have referred 
to the figures on young people smoking. However,  
the tobacco companies led us to believe that the 
banning of tobacco displays in other countries did 
not appear to have any impact on reducing the 
number of young people who smoked.  

Theresa Fyffe: The solution involves a raft of 
measures. If you introduce a prohibition on the 
display of tobacco products without also 
introducing all the other necessary measures,  
such as smoking cessation clinics, of course it will  
not have the desired effect. I would be surprised if 
you could get evidence that any one measure had 
had an impact. Rather, what will have an impact is 
the raft of measures, as that will send a clear 
message to the Scottish population that the 
problem must be addressed. A cultural change is  
needed. If you are saying that it is okay to display 
cigarettes in the way that they currently are, you 
will not get across a message that will bring about  
a cultural change. 

It is important to focus on young people,  
because what that generation does now will have 
a great public health impact at a point in time 
when many of us around this table are no longer in 
our jobs. I have got young people and I am 
concerned about the public health issues that they 
are going to face when I am no longer in the job 
that I am doing.  

Alex MacKinnon: You will find that, in countries  
that have introduced an apparent total ban on the 

display of tobacco products, the tobacco 
companies have found ways of doing more direct  
advertising. 

The Convener: Such as? 

Alex MacKinnon: Sending out direct mailshots  
and so on.  

Theresa Fyffe: Texting. 

Dr Marshall: If the tobacco retailers do not think  
that banning tobacco displays has any effect, why 
are they against banning them, and why are they 
spending such a huge amount of money on 
advertising? 

Our written submission gives some evidence on 
studies that have been done which show that  
advertising in local shops gives schoolchildren and 
adolescents brand awareness and increases their 
interest in trying certain brands. We have evidence 
that the gantries in shops affect children and bring 
about greater brand recognition, which I imagine is  
why tobacco retailers have them.  

There are many issues around advertising to 
children. In the United States of America, a 
significant number of retailers have their cigarettes  
beside their sweets, because they know that that  
has an effect on increasing brand awareness and 
also because it normalises cigarettes—if children 
see cigarettes on sale beside bread, milk and 
sweets, they will think of them as a normal 
product. 

The Convener: You keep using the word 
“advertising” in a broad way. Tobacco advertising 
has been banned, of course. When you talk about  
cigarettes being advertised to children, what are 
you talking about, in practical terms? 

Dr Marshall: Having the brands in front of 
children in shops is a form of advertising, as far as  
I am concerned. Perhaps my definition is different  
from that of others. I am talking about point -of-sale 
advertising, which normalises cigarettes. I know 
that people have said, “What about alcohol?” 
However, that is a different case, because we 
believe that there is probably a safe level of 
alcohol intake, but there is not a safe level of 
tobacco use. That is why we support the 
Government’s proposals. 

The Convener: I hope that the committee does 
not mind, but I would like to draw this evidence 
session to a close, as we have rather a lot to get  
through today.  

I thank our witnesses for their evidence.  
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Supplementary submission by the British Medical Association Scotland 

The British Medical Association Scotland provided a copy of a report entitled The 
burden of smoking-related ill health in the UK, by S Allender, R Balakrishnan, P 
Scarborough, P Webster and M Rayner 

 
This report is available at: http://tobaccocontrol.bmj.com/content/18/4/262.abstract 
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ASSOCIATION OF CHIEF POLICE OFFICERS IN SCOTLAND (ACPOS) 

I refer to the Scottish Parliament Health and Sport Committee’s consultation on 
the Tobacco and Primary Medical Services Bill which closed on 8 April 2009. 
ACPOS was not made aware of the consultation until 31 March 2009 and, for 
obvious reasons, was unable to provide a comprehensive response. I am led to 
believe you may exercise discretion regarding correspondence received after the 
closing date; therefore, the Bill has been considered by the ACPOS Operational 
Policing Business Area and I can now offer the following by way of comment. 

Whilst ACPOS supports the majority of the proposals contained within the Bill, it 
is important to identify some potential difficulties within the approach outlined. 

Currently, the vast majority of licensing activity is undertaken by Local 
Authorities, under the auspices of the Civic Government Licensing (Scotland), 
Act 1982. This is a tried and tested system and one which has served the 
general public well. Given the large number of retailers who will require to be 
granted licences under the proposed regime, it may be appropriate to consider 
this route, rather than a national register. This would not only allow for greater 
local accountability, but may well offer added flexibility in respect of enforcement. 

In addition, whilst tobacco enforcement has largely been a function for Local 
Authorities, it may be appropriate to widen the powers to enter and inspect 
premises, (‘offences’ section of the Bill), to include the Police. Such an approach 
would again give far greater flexibility when dealing with enforcement action.

Finally, with many of the premises who currently sell tobacco also retailing 
alcohol, it is likely that there will be a cross over of work, between the two areas. 
Partnership working with Local Authorities in enforcement action is already well 
established over a number of disciplines and it is anticipated that this will likely 
increase in the future. 

John Pow 
Interim General Secretary 
7 May 2009 
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Minister for Public Health and Sport
Shona Robison MSP

T:0845 7741741
E: scottish.ministers@scotland.gsLgov.uk

Christine Grahame MSP
Convener
Health and Sport Committee
The Scottish Parliament
EDINBURGH
EH991SP

19 May 2009

Dear Christine

~
The Scottish
Government

homecomlngscotlond2009.com

I am writing in response to your request for further information on Government engagement
with the National Association of Cigarette Machine Operators (NACMO) prior to the
publication of the Tobacco and Primary Medical Services (Scotland) Bill. I, or my officials, will
write shortly on the other issues that you have sought clarification.

In my letter of 24 April I alerted the Committee to some new information relating to section 6
of the Bill, prohibition of vending machines for the sale of tobacco products. I am aware that
when Bill Team officials gave evidence to the Committee on 13 May, questions arose about
the alleged lack of engagement with NACMO when the legislative proposals were being
developed.

Firstly, I would like to reiterate that even although cigarette sales from vending machines
account for less than one per cent of overall Scottish sales, around one in 10 of 13 and 15
year old smokers report buying cigarettes from this source. This is clearly unacceptable.
There are those, including NACMO, that suggest age-restricting mechanisms are the way to
solve these youth access problems. However, notwithstanding the fundamental questions
which arise about a dangerous age-restricted product of this nature being available from a
self-service machine (it is, for example, unacceptable that fireworks, alcohol or solvents to be
sold in this way), we concluded that a complete ban on selling tobacco from vending
machines is the only way to be sure that under 18s do not access tobacco from this source.

Officials began trying to engage with NACMO in July 2008. We obtained contact details for
the previous Chair of NACMO, and left telephone messages for him on a number of
occasions. Officials were able subsequently to meet representatives of Sinclair Collis, a
wholly-owned subsidiary of the Imperial Tobacco Group, on 8 January 2009. At that time
officials expressed a strong desire to engage with the wider cigarette vending machine
industry through NACMO as a matter of urgency. Sinclair Collis agreed to assist. I
understand that they made contact with the previous Chair immediately following the
meeting and were advised that the General Secretary of NACMO would contact Scottish
Government officials. No attempts were made by NACMO to contact officials before the Bill
was published at the end of February.
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While I feel it is important to place this on record, I would reiterate my desire to continue to
have dialogue with tobacco vending machine operators through NACMO to get a more
accurate picture of the implications of the ban on their members, and in particular the
potential economic impact of the ban, and to discuss how we should implement the ban in a
way which helps address their concerns.

SHONA ROBISON
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Tobacco and Primary Medical 
Services (Scotland) Bill: Stage 1 

10:28 
The Convener: Our next item of business is an 

oral evidence-taking session as part of our stage 1 
consideration of the Tobacco and Primary Medical 
Services (Scotland) Bill. This will be the 
committee‟s final oral evidence-taking session on 
the bill. Following its completion, we will consider 
the oral and written evidence that we have 
received to date, with a view to publishing our 
stage 1 report on the bill in mid-September.  

We begin today by taking oral evidence from the 
Association of Chief Police Officers in Scotland on 
enforcement and penalty issues in relation to the 
bill. We will also take evidence from the Minister 
for Public Health and Sport on part 1 of the bill,  
which deals with tobacco, and from the Deputy  
First Minister and Cabinet Secretary for Health 
and Wellbeing on part 2 of the bill, which deals  
with primary medical services.  

I welcome to the committee Assistant Chief 
Constable Andrew Barker of Fife Constabulary,  
who represents ACPOS on licensing issues. As 
the committee has received a written submission 
from ACPOS, which members have before them, 
we will move straight to questions.  

Michael Matheson (Falkirk West) (SNP): I 
want to deal with two issues around the 
restrictions on tobacco sales that are proposed in 
the bill. 

The first issue concerns the consistency of the 
approach that local authority enforcement officers  
will take when dealing with breaches of the 
legislation, if it is implemented, particularly around 
the sale of tobacco to underage individuals. I am 
concerned about the fact that different local 
authorities could take different approaches. Some 
might decide to go immediately for prosecution of 
an offence, while others  might  issue a fixed-
penalty notice for a similar offence.  

Given that the police regularly issue fixed-
penalty notices, it would be helpful to know 
ACPOS‟s views on what can be done to try to 
ensure a more consistent approach by local 
authority enforcement officers.  

10:30 
Assistant Chief Constable Andrew Barker 

(Association of Chief Police Officers in 
Scotland): There is always a difficulty around the 
use of discretion when alternative penalties are 
available for any offence that is committed. 
Certainly, I would try to ensure consistency, 
especially in an enforcement phase in which a lot  
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of the offences that are associated with tobacco 
could also be associated with alcohol and 
premises that sell both products. A clear steer in 
relation to the public health issues and the tie -ins  
with the alcohol problems that we have in Scotland 
would be helpful.  

I am not sure how, in every instance, a 
consistent approach can be dictated.  
Circumstances will differ in each case. If people 
have discretion in relation to which alternatives 
they will go for, they will use it. However, I would 
certainly seek consistency, if at all possible.  

Michael Matheson: Would it be helpful i f 
guidance were issued? 

Assistant Chief Constable Barker: Guidance 
on what is expected would be helpful.  

Michael Matheson: The second issue that I 
want  to address involves the link to alcohol, which 
you have already mentioned. Some concerns 
have been expressed to the committee about  
proxy purchasing.  Obviously, it is an offence for 
someone over the age of 18 to purchase alcohol 
and pass it on to someone under the age of 18.  
However, there are no plans for the bill to apply a 
similar approach to the purchase of cigarettes. Do 
you think that, from an enforcement point of view,  
it would be helpful for the bill to make it a criminal 
offence for someone who is 18 or over to 
purchase cigarettes and pass them on to someone 
who is under 18? 

Assistant Chief Constable Barker: You make 
a valid point. The similarity to the purchase of 
alcohol is quite significant. With regard to test  
purchasing, which was introduced by my force and 
rolled out throughout the country, we are seeing a 
decrease in failures in test purchases directly from 
the retailer, but there is a substantial amount  of 
evidence that a problem is emerging in relation to 
proxy sales. Recently, my force captured on 
closed-circuit television a clear example of that,  
involving an individual who was over the age of 18 
buying a substantial quantity of alcohol from an 
off-sales premises and then selling it to 
youngsters. That case is now being dealt with.  

The issue of proxy purchasing is significant and 
we are trying to deal with it in relation to alcohol, in 
which connection it is an offence.  

Michael Matheson: So you would welcome the 
proxy purchasing of tobacco becoming an offence 
as well. 

Assistant Chief Constable Barker: Yes. 

Michael Matheson: Do you feel that someone 
under the age of 18 who is found to be in 
possession of cigarettes and is possibly using 
them should also be viewed as having committed 
a criminal offence?  

Assistant Chief Constable Barker: That is a 
more difficult issue. A question was raised about  
the police taking possession of tobacco that  
belongs to persons under the age of 18 in the 
same way that we can take possession of alcohol 
that belongs to persons under the age of 18. That  
is probably a way forward.  

I am not quite sure whether imposing a penalty  
on the person—I was going to say “criminalising” 
them, but that is not quite the right term—is the 
way forward. Perhaps an education and 
intervention route would be better at that point,  
rather than a penalty that might not stop them 
using tobacco in the future.  

The Convener: The committee is interested in 
amending the bill to cover proxy purchasing.  
However, there might be an issue about whether 
that would be within the scope of the bill. We can 
raise the matter with the minister and also find out  
for ourselves by seeking legal advice. It might be 
possible to deal with the matter under the phrase 
“and for connected purposes” in the long title, but  
that depends on how far we can stretch the idea of 
“connected purposes”.  

Rhoda Grant (Highlands and Islands) (Lab): If 
it were not an offence for individuals under the age 
of 18 to possess tobacco, could it be legally  
removed from them by a police officer? Surely it 
would be impossible for someone to remove 
tobacco from them if it were not illegal for them to 
have it. 

Assistant Chief Constable Barker: I am not  
quite sure of the full legal position in that respect. 
Certainly, however, we have the power to remove 
alcohol from people under the age of 18, and the 
offence in that regard is the purchasing, not  
necessarily the possession, of alcohol. There is a 
parallel there but, as the convener suggested, it  
might be better to seek legal advice on the matter.  

Rhoda Grant: Another issue that has arisen in 
evidence is about the enforcement of the ban on 
tobacco displays. The bill says that the ban is to 
be enforced by local authorities, but some 
witnesses have suggested that the police should 
enforce it, because local authorities might not  
have sufficient manpower or capability, whereas 
police officers who are out on the beat might be in 
a better position to do so.  

Assistant Chief Constable Barker: I would not  
want  the power to be exclusively a police power.  
That would be an expansion of the police role.  
There is an opportunity to work closely with local 
authorities, trading standards officers and other 
agencies in relation to the ban, as we already do 
on other issues. However, I would not welcome 
the onus being on the police service for the 
enforcement of the advertising ban.  
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Rhoda Grant: Will the bill allow police officers to 
take action against retailers? 

Assistant Chief Constable Barker: As the 
association mentions in its written submission, we 
would welcome a power for police officers to enter 
and inspect premises, so that we can work in 
partnership with other agencies and local 
authorities. However, the bill provides the 
opportunity for the police to issue fixed-penalty  
notices—forgive me, but I cannot recall the exact  
provision. Our officers are perfectly well versed in 
issuing fixed penalties—they are used to doing so.  
There is an opportunity for some work to be done,  
but I would not like the onus to be exclusively on 
the police.  

Ross Finnie (West of Scotland) (LD): I want to 
press you on that, as I am interested in the point  
that Rhoda Grant raises. What is the thinking 
behind your approach? The rewriting of the 
provisions on the control of tobacco will elevate 
the nature of the offence and, I suppose, the 
importance that the Government attaches to 
tobacco retailing will also be elevated, just as for 
many years we have given a higher profile to the 
sale of alcohol. If the aim is the denormalisation of 
tobacco products, why are you unhappy about  
having a more prominent role? 

Assistant Chief Constable Barker: It is not so 
much that we are unhappy; the issue is about  
other agencies‟ capacity. The drive that you 
suggest would involve an expansion of the police 
role. The local authority will carry out the licensing 
and regulation. I do not dispute that the police 
should have a role in enforcement, but it should 
not be the lead role.  

Ross Finnie: Local authorities  license public  
houses.  

Assistant Chief Constable Barker: I do not  
disagree with that—well, the licensing authority  
does it. 

Ross Finnie: But you enforce that system. 

Assistant Chief Constable Barker: Yes,  
although that will also be done by licensing 
standards officers, on behalf of the local authority, 
under the new arrangements on enforcing 
licensing provisions. There is an opportunity for a 
dual role. Much of the licensing enforcement under 
the Licensing (Scotland) Act 2005, which will begin 
in September, will fall to licensing standards 
officers, while the police will enforce disorder and 
the licensing provisions that are connected with 
that. 

The Convener: That is an interesting point. 

Mary Scanlon (Highlands and Islands) (Con): 
In relation to fixed penalties, the enforcement 
officer can be a council officer or a constable. In 
your evidence, you are critical of the proposed 

national register and state that you would prefer a 
licensing scheme similar to that for alcohol under 
the Civic Government (Scotland) Act 1982. You 
state that that would allow for “local accountability” 
and 
“added flex ibility in respect of enforcement.” 

Why would a licensing scheme be better than a 
register? The implication in your submission is that  
a register would limit police enforcement. Will you 
explain that? 

Assistant Chief Constable Barker: My 
understanding of the point in the association‟s 
submission is that, under the 1982 act, systems 
and procedures are already in place—and have 
been for many years—for regulating several types 
of premises, whether they are used for 
entertainment, the sale of goods, catering or 
whatever.  

The association wonders why the introduction of 
a separate, stand-alone register is necessary  
when schemes that would allow for licensing in a  
similar way, at local level, where there is liaison 
between the local police and the local regulatory  
function, are already well established. I refer to the 
liquor licensing system and the other schemes that  
are in place under the 1982 act. 

Mary Scanlon: I understand what is in place at  
present. However, the association states that, if 
there were no register but a licensing system, 

“This w ould not only allow  for greater local accountability, 
but may w ell offer added flex ibility in respect of 
enforcement.”  

You say clearly that a licensing regime would be 
far superior to the proposed register in that  
respect. I am not sure that I understand the point. 

Assistant Chief Constable Barker: I go back 
to the point that I made to Mr Finnie about local 
licensing standards officers. The liaisons,  
relationships and systems that allow for local 
flexibility are already in place.  There is already 
joint working between local licensing standards 
officers and local police officers. 

Mary Scanlon: Would the relationships and 
systems that you describe not be equally effective 
if a register were used? Is that not sufficient?  

Assistant Chief Constable Barker: It is difficult  
to say at the moment, without knowing the shape 
and availability of the register and the processes 
that will be in place for it. I do not dispute the 
suggestion that relationships could be built in due 
course. We are saying that a system that allows 
flexibility and local accountability is already in 
place. The question is, why do we need another 
one? 

Mary Scanlon: You can enforce a fixed-penalty  
notice; the police can also ensure that someone is  
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struck off. That is not very different from what you 
are proposing. I do not quite understand why you 
think that the register is not quite as good as a 
licensing regime.  

Assistant Chief Constable Barker: I am not  
saying that. I am asking only whether there is  
duplication in having another system run in 
tandem with systems that are already in place to 
regulate similar activities. 

The Convener: In the electronic age, local 
authorities could access the data on a national 
register. If the police, trading standards officers or 
licensing standards officers have local intelligence 
about particular traders, that could easily be 
accessed. 

Assistant Chief Constable Barker: Yes, if the 
system were appropriate—I cannot argue against  
that. 

Ross Finnie: Let us assume that you are 
liaising with the relevant trading standards officers.  
You said that the change to the licensing 
legislation was helpful. Do you have any concerns 
about the fact that the powers of entry  and other 
matters that are addressed in the bill from section 
21 onwards relate solely to trading standards or 
council employees? 

Assistant Chief Constable Barker: In its  
submission, the association makes the point that it  
would welcome the police being granted similar 
powers, for exactly the reasons that you have 
articulated. Joint working with local authorities and 
council officers is strong. Giving the police parity in 
relation to the powers that we are discussing 
would be a helpful step forward. 

The Convener: That is a useful point. We wil l  
put it to the minister. 

Michael Matheson: I would like to go back to a 
point that was made when we were discussing 
whether it should be made a criminal offence for 
someone under the age of 18 to be found in 
possession of tobacco. I agree that we should not  
go down that road, as I do not think that it would 
be helpful for us to criminalise youngsters at that  
age. However, it appears that i f the police find 
someone under the age of 18 in possession of 
tobacco, they may not have the power to 
confiscate it from them. Would it be helpful for the 
police to have the power to confiscate tobacco 
from youngsters, although not necessarily to take 
legal action against them? 

Assistant Chief Constable Barker: That would 
reflect the position on alcohol. Parity in that  
respect would be helpful.  

10:45 
Ian McKee (Lothians) (SNP): I would be 

grateful if you could clarify the differences between 
local authority licensing and the proposed national 
register. As I understand it, if there is a national 
register, a large supermarket chain can register all  
its outlets in one go. It seems pretty obvious that  
any activity in a supermarket  chain that  needed to 
be licensed would have to be registered with the 
local authorities, which would be a lot more 
complex and expensive.  

Under the present licensing regime, are 
supermarkets able to license in one stroke all their 
outlets in a particular local authority area, or does 
each store have to apply for a licence? I am not  
quite certain what the present situation is with 
regard to changes involving public houses, for 
example.  

Assistant Chief Constable Barker: Under the 
Licensing (Scotland) Act 2005 and the proposals  
in the Criminal Justice and Licensing (Scotland) 
Bill, individual premises have to apply for licences.  
Supermarkets cannot do it in one stroke across 
the country.  

Ian McKee: So instead of making one 
application to a national register a supermarket  
chain would have to make perhaps 500 
applications. 

Assistant Chief Constable Barker: That is the 
provision in the 2005 act. In fact, the proposed 
licensing legislation seeks to expand that provision 
for licences for premises and the individuals who 
operate these stores. 

Ian McKee: So it is a way of keeping a much 
closer eye on the activities of individual outlets, but  
at greater expense to the industry. 

Assistant Chief Constable Barker: I do not  
know about the expense, but it will certainly  
involve more work than simply registering 
everything at one stroke, and it reflects the current  
position on alcohol licensing.  

The Convener: Section 15, “Council access to 
register”, says: 

“The Scottish Ministers must make available to councils  
the information contained in the Register”,  

which I think addresses the localisation argument. 

I thank Andrew Barker for his evidence and 
patience. Before we move on to our second panel,  
I remind the committee that we have received a 
letter from the Government dated 3 June that  
responds to some of the issues that members  
have raised. I know that everyone has seen it,  
because you do your homework.  

I welcome to the meeting Shona Robison,  
Minister for Public Health and Sport; Rosemary 
Lindsay from the Scottish Government ‟s legal 
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directorate; and Mary Cuthbert from the Scottish 
Government chief medical officer and public health 
directorate. As I said, the Government ‟s written 
submission is included in members ‟ papers, but I 
give the minister the chance to make a short  
opening statement before we move to questions.  

The Minister for Public Health and Sport 
(Shona Robison): I welcome this opportunity to 
discuss the principle behind and some of the detail  
in the Tobacco and Primary Medical Services 
(Scotland) Bill.  

I do not think that I need to remind members of 
the health risks that are associated with tobacco 
smoking; suffice to say they are well recognised 
and indisputable. Significant progress has, of 
course, been made in recent years to reduce the 
cultural acceptability of smoking, including through 
the bold and decisive action that was taken by this  
Parliament.  

Nevertheless, some 15,000 children and young 
people start to smoke each year in Scotland and 
the potential impact on their health is frightening. A 
child who starts smoking at 15 or younger is three 
times more likely to die of cancer as a result than 
someone who starts smoking in their mid-20s. 

We will of course continue to help smokers quit,  
but I believe that the emphasis needs to be shifted 
towards preventing children and young people 
from starting in the first place. It is within the 
context of protecting future generations from the 
devastating effects of smoking that the bill ‟s 
measures should be viewed. They form part of the 
comprehensive and co-ordinated programme of 
measures set out in the smoking prevention action 
plan “Scotland‟s Future is Smoke-free”, which is  
aimed at protecting children and young people and 
dissuading them from smoking.  

More specifically, the bill‟s provisions are aimed 
at reducing the attractiveness and accessibility of 
tobacco by banning the display of cigarettes and 
other tobacco products at points of sale; and 
generally updating existing tobacco sales law to 
ban the sale of cigarettes from vending machines,  
introduce a new registration scheme for tobacco 
retailers and create a new system of fixed-penalty  
notices for breaches of the law.  

Point-of-sale advertising—undoubtedly, that is  
what displays are—is a powerful marketing tool,  
so it is totally inappropriate for such a uniquely  
dangerous product as cigarettes, along with other 
tobacco products, to be promoted in that way.  
Similarly, I see no place in a modern Scotland for 
cigarette vending machines—we would not allow 
any other dangerous product to be sold in that  
way. 

I emphasise that we have listened, and indeed 
are listening carefully, to the views that have been 
expressed during our own soundings on the bill  

and during the Health and Sport Committee‟s 
evidence sessions. While I am clear that the bill‟s 
provisions are basically sound, I remain open-
minded about any suggestions that might  
strengthen the bill at stage 2. I look forward to 
continuing discussion and dialogue with the 
committee as the bill progresses. I am happy to 
take questions.  

The Convener: Thank you, minister.  

Michael Matheson: I want to pick up on a 
couple of points that we discussed with the 
witness from ACPOS around the issue of proxy 
purchasing. It is currently an offence for someone 
who is 18 or over to purchase alcohol for someone 
under 18, but the bill  does not take a similar 
approach to the purchase of tobacco. It would be 
interesting to hear whether the Government thinks 
that the bill could address the proxy purchasing of 
tobacco, given that ACPOS has said that test  
purchasing of alcohol appears to have gone fairly  
well but that proxy purchasing continues to be a 
problem. I think that proxy purchasing of tobacco 
could be a problem, too.  

Secondly, I am with ACPOS in not wanting to 
prosecute young people under 18 who are found 
to be in possession of cigarettes. However, can 
you clarify whether the police have the power to 
confiscate cigarettes from young people? If the 
police do not have that power, does the 
Government think that it may be worth giving it to 
them, in line with the power that they have to 
confiscate alcohol? 

Shona Robison: It goes without saying that it  
remains difficult to gather evidence around the 
proxy purchasing of alcohol. I think that the same 
would apply to the proxy purchasing of tobacco, if 
we included such a provision in the bill. Having 
said that, I followed the debate on proxy 
purchasing with interest and I am happy to 
consider amending the bill to include a provision 
on proxy purchasing—subject, of course, to the 
parliamentary authorities agreeing that such a 
provision would be within the scope of the bill,  
which is tightly drawn.  I think that proxy 
purchasing would be regarded as being on the 
periphery of the bill‟s scope, so more work would 
be required on that.  

I was interested to hear the ACPOS 
representative say that proxy purchasing is an 
increasing problem. We would certainly want to 
consider the evidence that ACPOS has gathered 
on that through the work on test purchasing.  
However, I remain open-minded about whether to 
include proxy purchasing in the bill, although we 
must consider whether it fits within the bill‟s scope.  
If we went down that road, we should be under no 
illusion that gathering evidence on the proxy 
purchasing of tobacco would still be a big 
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challenge—as is gathering evidence on the proxy 
purchasing of alcohol.  

On the issue of prosecuting under-18s, I do not  
think that we would ever take lightly the step of 
criminalising young people, because that would be 
a serious step to take. In any event, we have to 
ask whether such a step would reduce or stop 
consumption. There is also the question whether 
that step would be within the bill‟s scope, but that  
is probably less problematic than the question 
about proxy purchasing in that regard.  

It may be that we, or the committee, will feel that  
there should be more consultation with young 
people and youth organisations. There has not  
really been enough consultation on the specific  
issue of criminalising young people, because that  
is not part of the bill. A serious step such as has 
been suggested would require far more 
discussion. 

You asked about the power to confiscate. The 
law in that regard is quite old and relates to people 
under the age of 16; the position did not change 
when the legal purchasing age rose to 18. The law 
also refers to the power to confiscate of park  
wardens in uniform, which gives members an idea 
of how old it is. Any attempts to update the law 
would be subject to the European convention on 
human rights, which the previous legislation was 
not. The question would arise whether confiscating 
tobacco products from someone under the age of 
18 was ECHR compliant. That would not be 
straightforward. Any change would be a big step,  
and more consultation would be required.  

The Convener: Whatever route the minister 
takes, there would be time for the committee to 
take evidence, because I am advised that the 
deadline for stage 1 is 25 September and that  
stage 2 will not begin until the beginning of 
October. We could also take evidence at stage 2 
on any amendments, if that were necessary.  
There is always the option of taking more 
evidence. That option is open to us and to the 
minister. 

Michael Matheson: I want to ask about the way 
in which local authorities might enforce any breach 
of the rules relating to the sale of tobacco.  
Different local authorities could take different  
approaches. That point has been raised by a 
number of witnesses, and there is a growing view 
that guidance would be helpful. We have to ensure 
that local authorities are, generally speaking,  
being more consistent—although I fully accept that  
guidance cannot cover every specific  
circumstance. 

Is the Government minded to int roduce into the 
bill some form of guidance on the enforcement 
provisions? Who will the Government engage with 
in determining what will be in the guidance? I 

suspect that the people who are responsible for 
enforcing any measures will have clear views on 
what the guidance should contain. They will be 
keen to be involved in the process. 

Shona Robison: ACPOS has made the point  
that circumstances will differ between cases, so 
flexibility and judgment will be required. Guidance 
is appropriate,  and it will come from the 
enforcement group that Mary Cuthbert chairs. 

Mary Cuthbert (Scottish Government Chief 
Medical Officer and Public Health Directorate):  
This point was raised at the previous committee 
meeting, but I did not want to come out and say 
straightaway that, yes, we would agree to 
enforcement protocols. However, we have an 
enforcement group that considers all restricted 
products. The group comprises representatives of 
Scottish Government, ACPOS, trading standards,  
the Crown Office, retailers, the licensed trade—

everybody who has an interest in the enforcement 
of laws in this area.  

In the past, we have drawn up protocols on a 
number of issues, including test purchasing. It was 
the enforcement group that oversaw the tobacco 
test purchasing pilots, which led to a change in the 
law in relation to test purchasing. It also oversaw 
the alcohol test purchasing pilot that took place in 
Fife. That pilot was mentioned earlier. 

The group is ideally placed to consider all  the 
issues and speak to all the stakeholders.  
Obviously, we can pull other people into the 
discussions as necessary. However, all the retail  
organisations are represented.  

We have had a certain amount of success. For 
example, we have guidance on our intranet on the 
approaches to test purchasing. However, the 
enforcement officer will always have to exercise 
discretion in individual circumstances. I am sure 
that we can agree broad parameters on how to 
enforce the law. We did that for the smoking ban.  

11:00 
Ross Finnie: I do not disagree with the 

minister‟s opening remarks about the objective of 
trying to reduce the number of young people who 
start to smoke. I am really quite opposed to the 
whole thing, but my prejudice does not obviate the 
need for evidence to support the proposed 
measures. I think I heard you say that tobacco 
displays are a powerful marketing tool, but the 
most prominent thing in the illuminated arrays of a 
few dozen packets of cigarettes is the Government 
health warning. 

The committee has heard people on both sides 
of the argument cite various published sources of 
evidence, but when we pressed them, the 
evidence proved to be inconclusive. If someone 
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wants to quote studies from Canada—the 
Saskatchewan example—they will do that, but if it  
does not suit their case, they do not. That is not 
satisfactory. 

From the Government‟s point of view, what is  
the solid and sound evidential base for arguing 
that displays, the most prominent feature of which 
is the Government health warning, are a powerful 
marketing tool and that they encourage people 
spontaneously to purchase cigarettes? 

Shona Robison: I could refer you to the report  
“Point of Sale Display of Tobacco Products”, which 
is a powerful read, and other work by Gerard 
Hastings, who is an expert in the area.  

For me, it comes down to something more 
fundamental. There are two issues. First, if point-
of-sale displays do not matter, why does the 
tobacco industry find it  important  to have them? 
The fact that they have such displays makes me 
think that they are important to the industry.  

Secondly, we should consider children‟s views. I 
have seen some interesting comments from 13-
year-olds about point-of-sale displays, such as: 

“In some shops the tabs are just out on display and the 
kids look at them and think, „I w ant that.‟”  

Other comments included:  
“Cigarettes on the w all and they are next to sw eets”, 

“When you are litt le you are attracted to br ight colours and 
shiny things”,  

and 

“Out of sight, out of mind.”  

Those comments from 13-year-olds—there are 
many more—show how they see tobacco displays. 

Part of the bill‟s thrust is to reduce the 
attractiveness of cigarettes and try to minimise the 
likelihood that children and young people will start  
to smoke in the first place. Children are exposed 
to mixed messages. They get the message from 
schools and, we hope, from parents that cigarette 
smoking is dangerous and bad for them, but lit  
cigarette displays have pride of place in every  
shop they walk into. Many children will wonder 
why, if it is so dangerous, shops sell the product in 
such a powerful and open way. 

Ross Finnie said that the health messages are 
on display. I have a sample here, although I do not  
know whether members will  be able to see it—it is  
always dangerous to hold up props at committee.  
In it, all I can see is the tops of packets, and below 
that, the prices obscure the health message. From 
a distance, one can see only the attractive gold 
designs. A lot of effort and money goes in to the 
design of packets. Why? I contend that it is  
because point-of-sale displays are a powerful tool.  
They are the only marketing and advertising tool 

that remains to the tobacco companies because 
the others have been removed, so displays are 
important to them.  

On Ross Finnie‟s question about the evidence 
base, as with the ban on smoking in enclosed 
public places, the evidence base is being gathered 
as countries make groundbreaking efforts to 
reduce cigarette smoking. We are now gathering 
real evidence about the achievements of the ban 
on smoking in enclosed public spaces; in five or 
10 years, we will be doing the same with regard to 
displays. 

Ross Finnie: Thank you for that. I am glad that  
you did not use your prop. I confess that I have 
disappointed a number of tobacco retailers in 
recent weeks, as I have been joining queues 
merely to observe. Unfortunately, if we do that sort  
of thing we become interested in what we can and 
cannot see. I have found myself at the front of the 
queue and have been asked which brand I want—
and I have had no intention of making a purchase.  
I have been causing more trouble than I am worth. 

The Convener: You can see how seriously we 
take our jobs—we are an investigative committee,  
with members out and about, at the locus. 

Mary Scanlon: I am glad that Ross Finnie has 
raised that point. Like him, my party absolutely  
agrees on the health risks that are associated with 
tobacco and is fully committed, but not just to 
wanting young people to stop smoking. We also 
want them to stop starting smoking, and we want  
the general population to reduce the level of 
smoking. We are fully aware of the risks, which 
goes without saying.  

Like Ross Finnie, however, I have been 
struggling when it comes to the question of an 
evidential base. I have been doing a fair amount of 
work on the matter. I have listened carefully to the 
minister‟s answers, but I have still not seen that  
evidential base. In New Zealand, for example,  
where there is no retail display ban, smoking rates  
have decreased significantly. If the proposals  
work, let us know and we will support them. I think  
that many other measures work as effectively, i f 
not more effectively, and we do have an evidential 
base for them.  

There is evidence on the matter from the 
Scottish Grocers Federation and various other 
organisations. I will also cite Saskatchewan: the 
truth is that rates of smoking for 15 to 19-year-olds  
fell faster in the rest of Canada, without a ban on 
displays, than they did in Saskatchewan, where 
such a ban was imposed.  

I am seriously struggling to support the 
measure. As I have said, I want people to stop 
smoking, but I am not convinced about the 
proposed measure‟s effectiveness. I have not  
seen, read or heard any evidence that supports  
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the idea that a ban on point-of-sale displays will  
stop people smoking.  

My friend and colleague Ross Finnie has 
described how he has been clandestinely lurking 
around shops. Obesity is a huge problem, so 
should we say in that case that chocolate can kill  
and ban it from being presented in glossy 
wrappers? Do we say that alcohol kills? Those are 
Scotland‟s biggest medical problems. There is a 
serious point here about setting a precedent to 
ban the display of a product without an evidential 
base to say that doing so works. 

Shona Robison: Mary Scanlon mentioned New 
Zealand: I was interested to read the Official 
Report  of your meeting of 27 May, when Elspeth 
Lee of Cancer Research UK pointed out that  

“Some new , unpublished data from New  Zealand, looking 
at 25,000 14 to 15-year-olds, show  that young people w ho 
see point-of-sale displays more than three times a w eek 
are three t imes more likely  to try smoking than those w ho 
see such displays less than once a w eek.”—[Official 
Report, Health and Sport Committee, 27 May 2009; c  
2005.] 

To go back to Ross Finnie‟s point, I accept that  
evidence can be produced on both sides. Those 
who do not want a ban on displays will produce 
certain evidence to prove their case, while those 
who want such a ban will produce a different set of 
evidence. The debate will go back and forth. For 
me, there is something more fundamental. I am 
speaking partly as the Minister for Public Health,  
but also as a mother. When I take my child into a 
shop, and the most prominent thing on display is lit 
up packets of cigarettes, what message does that  
send to my child about the product? At the same 
time, I am t rying to tell her that it is a dangerous 
product. The messages are mixed. There is a 
message that it is a dangerous product, but  
children will ask why cigarette packets are 
displayed in lights. 

Therefore, I contend that the evidence for 
banning displays exists. I accept that those who 
do not want to ban them can similarly produce 
evidence to the contrary but, for me, it is about the 
fact that point -of-sale displays are important to the 
tobacco industry because they are its last 
remaining advertising. For me, that is the most  
compelling point; we should remove that last  
advertising loophole. 

Mary Scanlon: I will move on from contention 
about who has the evidence and who has not to a 
fact. In February this year, the New Zealand 
Government stated that its reason for not  
implementing any ban was that the New Zealand 
House of Representatives Health Select  
Committee had 

“reported that evidence could not directly link the banning 
of displays w ith decreasing smoking rates.” 

New Zealand has scoured the world and found no 
evidence for a ban but is, in order to reduce 
smoking rates, considering other measures that  
we would support. It has decided that a ban on 
point-of-sale advertising is not one of them 
because it is not effective. 

Shona Robison: The missing piece of 
information there is that New Zealand had a 
change of Government and, therefore, a change of 
policy. An incoming Government that did not want  
to introduce a ban may well construct an argument 
for why it does not want to pursue the policy and 
would be absolutely entitled to that. 

I agree with Mary Scanlon that other measures 
need to be taken to address cigarette smoking.  
That is why we are considering how to get the 
message across through education. It is also why 
we are considering smoking cessation and why we 
backed the ban on smoking in enclosed public  
places. I would not try to argue that a ban on 
displays is the only measure that we could ever 
take to reduce cigarette smoking among young 
people. Of course there are other things we could 
do, should do and are doing. However, a ban is an 
important tool for trying to reduce the 
attractiveness of cigarettes to young people.  

Mary Scanlon: I will ask a question that Japan 
Tobacco International, I think, raised. I would like 
to get it out of the way, and we agreed that we 
would put it to the minister. The company 
expressed concern about a ban on displays of 
cigarettes impinging on regulation of the sale of 
goods, which is reserved to Westminster. I 
assume that the Government has checked it all  
out and that a ban is within devolved competence.  
Is that correct? 

Shona Robison: Absolutely. The law officers  
have considered it closely and we are 100 per 
cent certain that there is no issue with our having 
competence on the matter.  

Mary Scanlon: I simply wanted that on the 
record.  

The Convener: I may be wrong, but is not the 
final arbiter the Presiding Officer? He certi fies a 
bill‟s legislative competence before it can be 
introduced.  

Shona Robison: Absolutely. 

Mary Scanlon: We also heard evidence about a 
radio-controlled device for vending machines in 
pubs and clubs. If we trust the person behind the 
bar to sell a drink to an over-18-year-old, cannot  
we assume that they would exercise the same 
trust or judgment in providing a token or operating 
a device to allow a customer to get cigarettes? 
Would not that be acceptable for vending 
machines? It would have the in-built protection of 
the bar staff‟s judgment. 
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Shona Robison: What is missing from that is  
whether the bar staff and licensed trade would 
want to take on that responsibility. There is a big 
question about that and it is something that the 
Department of Health may have to consider. The 
Scottish Licensed Trade Association has told 
me—how should I describe it—that it does not  
consider vending machines to be an important part  
of the trade. They are marginal to its operation and 
there is a genuine issue in respect of shifting 
responsibility to bar staff who will  be extremely  
busy doing other things.  

11:15 
For me, the fundamental question is whether 

tobacco is an appropriate product to sell in a 
vending machine. We would not sell other age-
restricted dangerous products in vending 
machines, so why do we sell cigarettes in that  
way? Although there might be technical solutions,  
should one want to go down that route, for me it all  
comes back to the fundamental question whether 
it is right to sell cigarettes in that way. The 
Government‟s view is that it is not. 

Ian McKee: Section 1(2) of the bill states: 
“A person does not commit an offence … if the display—  

(a) is in or f ixed to the outs ide of the premises of a 
specialist tobacconist”.  

It could be argued that if the display is fixed to the 
outside of the tobacconist, you are advertising to 
people who are not using a specialist tobacconist. 
That just seems to be a strange glitch in what you 
are trying to do.  

Shona Robison: I read some of the discussion 
around section 1. I want further discussion about  
that with specialist tobacconists. Ian McKee‟s point  
was well made. The section probably does not feel 
like it is within the spirit of what the bill is trying to 
achieve.  

Mary Cuthbert: Absolutely. As I said when I 
gave evidence earlier, we must have more 
detailed discussion about what will be in 
subordinate legislation. However,  changing the 
provision that Ian McKee mentioned would require 
a change in the primary legislation. We have 
certainly taken that point on board.  

The Convener: What is the position in respect  
of the ban on tobacco advertising? There must  
already be restrictions on what specialist  
tobacconists can and cannot put on the window or 
outside the shop.  

Rosemary Lindsay (Scottish Government 
Legal Directorate): Those provisions are lifted 
from existing advertising legislation, so there must  
be a comparator. I do not know the detail of what  
specialist tobacconists can and cannot put outside 
their shops. 

The Convener: I would like to know that, too. I 
would like to know whether tobacconists can have 
a flappy sign or whatever.  

Shona Robison: We will get back to you. 

Mary Cuthbert: There are restrictions and there 
are regulations, but I cannot remember the detail,  
off the top of my head.  

Ian McKee: My next question is on section 8,  
which is on registration. I can understand the 
desire for a cheap and easy way of registering 
premises. However, the point was made in 
evidence that it seems to be possible for a 
“person”, which could be a big supermarket, to 
apply for registration for multiple outlets all at  
once, even though several of their outlets might  
have a history of falling foul of the law. All they 
would do is get rid of those outlets or change the 
address. The same person can stay on the 
register for all their other outlets. It seems that  
there is no way of ensuring that a person who 
applies for registration is behaving in a reasonable 
way, given that there might be multiple breaches 
of the law in their individual outlets. Should section 
8 be tightened up in some way, so that the person 
applying has a deal more responsibility, rather 
than just being able to discard an outlet i f it fails to 
meet requirements? 

Shona Robison: We had a long, hard 
discussion about the best way forward,  the best  
scheme and the best system. After a long 
discussion with retailers—small businesses in 
particular—we felt that the registration scheme 
ticked all the right boxes in terms of having a tool 
for trading standards to use to ensure that those 
who are registered to sell tobacco products can, i f 
they breach the law, be stopped and lose their 
right to sell tobacco products. Trading standards 
officers are telling us that that is absolutely what  
they need. A chain of stores could make one 
approach, but all the stores and outlets would 
have to be listed as separate entities and their 
addresses would have to be visible. The law would 
be applied to each store, and if they breached it  
they would lose their right to sell tobacco products. 

The registration scheme is important: we have 
not had such a tool before. The introduction of the 
penalty of losing the right to sell tobacco products 
is a fast and easy way of dealing with the problem, 
and it is a good way of addressing the illicit trade,  
because there are big penalties  for unregistered 
people who are found to be selling tobacco 
products. We are not talking about  buttons: there 
will be pretty stiff penalties, such as a £20,000 fine 
and six months in jail—which trading standards 
officers have welcomed—for not being registered 
while selling tobacco products, or for being an illicit 
trader. Simplicity is sometimes a good thing. I am 
convinced that the provisions in the bill are the 
best way to achieve our desired ends. 
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Ian McKee: Under section 8, could a person—

perhaps a supermarket chain—that applies on 
behalf of multiple outlets, lose the right to register 
the other outlets, if several of the chain were to 
commit the same breach? That would be a 
powerful tool to ensure that the person who 
applies for registration checks that all their outlets  
are keeping within the law.  

Mary Cuthbert: Under the bill—Rosemary 
Lindsay will correct me if I am wrong—the person 
and the premises would be committing the offence 
and would be taken to task. You are referring to 
the legal “person”—Tesco, Asda or whatever—

committing an offence in several premises. Under 
the act—sorry, the bill; I am being 
presumptuous—there would have to be three 
offences in a single set of premises, as opposed to 
in another set of premises that the person 
happened to operate, if that makes sense.  

Ian McKee: I appreciate that. It just struck me 
that it would be a good idea to have a sanction 
against the legal person who applies for 
registration if they were legally responsible for 
multiple breaches. You may or may not wish to 
take up that point. 

Shona Robison: We can certainly give it further 
thought, but we would not want to lose the 
principle of simplicity from the registration system. 
We would be cautious about putting in place 
anything that would turn the scheme into 
something bureaucratic, difficult and time 
consuming rather than simple. We believe that the 
most important thing is to give trading standards a 
tool. However, we will reflect on whether there is a 
mechanism to address the issue of a chain o f 
stores in which premises fall foul of the law one by 
one. We will explore whether we can do 
something about those stores as an entity. 

Ian McKee: Thank you. 

The Convener: That is an interesting point.  
Under section 12(3), it will be discretionary on 
sheriffs to make banning orders. To follow Ian 
McKee‟s line of argument, there would be room for 
the sheriff to apply a collective penalty if the 
pattern was that premises within a large 
multinational chain, or within a chain of six shops, 
were being in some way negligent: it would be 
obvious that something was wrong with the 
management.  

Rosemary Lindsay: As the bill stands, there is  
no scope for the sheriff to make such a decision. 

The Convener: I know that. 

Rosemary Lindsay: Sheriffs can make an order 
that bans sale of tobacco only at premises that are 
specified in the order.  

I am sorry, convener. Your question was 
whether section 12 could be modified to give the 
sheriff— 

The Convener: No. I wondered whether a 
section could be added to cover proprietors who 
had registered several premises in which there 
was a pattern of breaches. Again, such provision 
would be subject to what the management knew—
they could be doing it  deliberately, knowing that  
there was a gap in the law.  

Shona Robison: We will certainly consider 
whether sheriffs could take such things into 
account in judgments, having considered how the 
legislation was operating across the range of 
premises. We can decide whether that is 
something that sheriffs could have discretion over,  
but we will need to get back to you on that. 

The Convener: Where is the definition of 
“premises” in the bill? Is there a definition? 

Rosemary Lindsay: It is in section 27.  

The Convener: Section 27 defines “premises ” 
as 

“any place and any vehicle, vessel, or moveable structure”.  

That could include a fleet of ice cream vans or 
something like that. Each van would be defined as 
“premises” and would come into the ambit of the 
bill. That is an important point. 

Shona Robison: Okay. We will reflect on that. 

Dr Richard Simpson (Mid Scotland and Fife ) 
(Lab): If a pattern were established that suggested 
that the multi-centre owner was failing to train staff 
properly, the sheriff should be entitled to say that  
that owner is not a fit person to be registered to 
sell tobacco on any premises. Perhaps there could 
be something in the bill to say that such a 
pattern— 

Shona Robison: —could trigger something.  
Okay. We will consider that.  

Ian McKee: Can I ask another question,  
convener? 

The Convener: Of course. You are doing so 
well.  

Ian McKee: I will move on to collection of 
evidence of breaches. According to evidence, it is 
expensive to make test purchases, but you state 
that the register will  be cost neutral. Surely there 
will be a large increase in costs to local authorities,  
which will have to police the register.  

Shona Robison: It was very much with that in 
mind that I announced in February £4.5 million of 
additional new money over three years for 
enhanced enforcement or for trading standards.  
We have agreed outcomes with local authorities  
regarding the numbers involved. Mary Cuthbert  
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can go into that in detail, if you want. It was 
important to establish that basis, because the 
matter is important. Mary may want to say a bit  
about the outcomes that we have agreed. 

Mary Cuthbert: The outcomes are various. I do 
not know them off the top of my head, but I will  
send them to the committee. They vary from 
increases in test purchasing activity to the 
provision of support to businesses so that they can 
comply with the law, which we feel is important. It  
is all about business regulation as opposed to 
coming in heavy -handed with enforcement. There 
are also some targets for work with HM Revenue 
and Customs on illicit products. We can send the 
committee details of all those things—that is no 
problem at all.  

Ian McKee: Thank you. My final question is on 
section 19(1) on enforcement, which states: 

“A council must—  

(a) consider, at least once in every period of 12 months ”.  

Do you think that “consider” is a slightly weak word 
in that context? Councils could consider and then 
decide not to do anything because of financial 
pressures, or whatever. Should we be a bit more 
definitive? 

Shona Robison: Do you mean in terms of the 
one-year ban? 

Dr Simpson: No—it is about councils preparing 
a plan.  

Ian McKee: The bill requires councils only to 
“consider” a programme of enforcement. They 
could consider it and decide that they are not  
going to do it. 

Shona Robison: I think that the guidance wil l  
probably be important in determining where there 
will be room for manoeuvre. We want to send out  
a strong message that we want consistency in 
application of the bill. Mary Cuthbert will correct  
me if I am wrong, but I think that section 19 was 
written in that way in order to leave some 
discretion.  

Mary Cuthbert: Yes. Councils already have a 
duty regarding enforcement: section 19 is a 
straight lift from existing legislation. Every year, we 
carry out a survey to find out what they have been 
doing in relation to enforcement activity. Most 
councils have a programme.  

Ian McKee: Why can section 19 not just use the 
word “must”? 

Dr Simpson: Section 19 could say that councils  
“must” have a programme without saying what that  
programme should be. 

Ian McKee: Legally, councils could consider the 
matter and then do nothing.  

11:30 
The Convener: Let us leave that matter. It is  

obvious that an issue has been raised that the 
minister can consider.  

Shona Robison: Yes. I will have a look at it. 

The Convener: Perhaps I should say that the 
minister must consider it.  

Shona Robison: I assure members that I will do 
so. 

Rhoda Grant: I want to return to a couple of 
issues that have been raised previously. The first  
is to do with vending machines. You have talked 
about the licensed trade not being keen on having 
vending machines around and being responsible 
for who uses them. I think that it was the 
representative of BII Scotland who said in 
evidence that banning vending machines would 
impact on the licensed t rade because, in remote 
rural areas especially, people go into pubs to buy 
packets of cigarettes if they are not available in 
local shops or if those shops are shut. I put it to 
her that cigarettes could still be sold behind the 
counter, but she had concerns from a space point  
of view and because temptation would be put in 
the way of staff. Also, in small, family-run pubs,  
children who run round and get packets of crisps 
from behind the bar would also have access to 
cigarettes so, rather than restricting access to 
cigarettes, banning vending machines might  
increase young people‟s access to them. She said 
that the measure would therefore be 
counterproductive.  

Shona Robison: That is certainly not what Paul 
Waterson of the Scottish Licensed Trade 
Association said. He conducted a survey of his  
members on the matter and found that they are 
ambivalent about vending machines. As I said 
earlier, vending machines do not earn them any 
money.  

From my understanding of what has been 
proposed south of the border, there is concern 
about the increased responsibility that will arise for 
bar staff from whatever the mechanism turns out  
to be being in their hands. The direction of travel 
seems to be that there will be quite a complicated 
system that will have to be policed. I am not sure 
how much consultation there has been with the 
licensed trade down south on that, but I would 
think that there are issues to do with that  
responsibility that have to be explored. Our 
discussions have been focused on the Scottish 
Licensed Trade Association, which is ambivalent  
about vending machines in premises. 

Rhoda Grant: We have also received evidence 
on the number of jobs that are involved in keeping 
vending machines up to date. There is a worry. If 
the policy does not really impact on the supply of 
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cigarettes—i f anything, it could make cigarettes  
more available if pub owners decide to sell them 
behind the bar—there will be a disproportionate 
kickback on employment. That is a concern.  

Shona Robison: I reiterate that the thrust of the 
bill is to reduce the opportunities that young 
people have to get access to cigarettes. That is  
the reason for banning vending machines. At the 
moment, one young person in 10 gets access to 
cigarettes through vending machines. Cigarettes  
may be sold to adults from behind bars and things 
could be done in a different way, but the thrust of 
the bill is not to prevent adults from purchasing 
cigarettes; rather, we want to prevent and reduce 
the opportunities that children and young people 
have to purchase them. At the moment, many 
children and young people purchase them through 
vending machines. 

Of course job losses would be a concern, and 
no one would take that matter lightly. Members  
have probably seen the correspondence about the 
number of jobs involved. We are still trying to 
establish with companies exactly what the 
numbers are. Quite a lot of the companies are 
subsidiaries and some are based in England. It  
has been quite a challenge to get accurate 
information from them. We are in the process of 
doing that and are making some progress. We 
hope to be in a position to issue the revised 
financial memorandum as quickly as possible. 

We are now talking to the National Association 
of Cigarette Machine Operators, with which we 
had some difficulty making contact, as you are 
aware. In fact, officials have a meeting with the 
organisation tomorrow. Part of the discussion is  
about issues such as lead-in times. We want  to 
ensure that there is time for vending machine 
companies to investigate how they can bolster the 
other, non-tobacco-related parts of their business. 
Other arms of Government might be able to help 
with diversification into alternati ve areas. We want  
to give those companies time to consider the 
decisions that we propose to make.  

Although we do not take the matter lightly, it  
comes back to whether we think that it is  
appropriate to sell cigarette products out of 
machines, which one in 10 young people who 
smoke manages to access. We think that it is not.  
We want to work with the companies concerned to 
minimise the impact of our proposal, but we think  
that banning the sale of cigarettes from vending 
machines is an important public health measure. 

Rhoda Grant: I have a question on a different  
area, which relates to lead-in times. The Scottish 
Grocers Federation expressed concern about the 
cost to its members of changing their premises 
because of the ban on displays of tobacco, which 
will involve an expensive refit of their counter area.  
It is important to them that i f the bill becomes law, 

they have sufficient lead-in time. Given that they 
will all have to invest substantial amounts of 
money in changing the layout of their shops, is 
consideration being given to a longer lead-in time 
and to providing financial assistance to help them 
during such difficult economic times for small 
businesses? 

Shona Robison: There are two important points  
to make. First, in our discussions with retailers,  
which have been extremely productive, we have 
already differentiated the lead-in times. Whereas 
large retailers such as supermarkets will have to 
implement a display ban by 2011, small retailers  
will not have to do so until 2013, which gives them 
a four-year lead-in time. By giving them more time,  
we will make it possible for the many small 
premises that have a rolling refit programme to 
build any modifications that are necessary under 
the display ban into their natural programme of 
work.  

Secondly, I want to minimise how prescriptive 
we are about what premises will have to do under 
the display ban. Clearly, the display of cigarettes  
will not be allowed when the bill is passed, so it  
will not be acceptable simply to put up a curtain.  
However, we want to avoid saying that shop 
owners will have to keep cigarettes in a cabinet  
that is Xft by Xft and which is made of such-and-
such a material. As long as cigarettes are not  
displayed, I want to leave some flexibility in how 
that is achieved. 

In Canada, a system was devised that I think  
cost each retailer about £500 that allowed people 
to comply with the legislation, so there are ways of 
minimising the costs. In our discussions with 
retailers, we are not  going down the route that the 
Department of Health is going down, which is  
about specifying particular materials and so on.  
We do not think that we have to do that. As long 
as the bill‟s objective of banning displays of 
tobacco is achieved, we must allow flexibility in 
how that is done.  

The Convener: Business opportunities might be 
created. Job losses have been mentioned, but  
there might be job opportunities.  

Shona Robison: That is what happened in 
Canada. 

The Convener: Black clouds have silver linings.  

Dr Simpson: Going back to the evidence on 
displays, I think that the New Zealand health 
committee reported before the two studies by 
Paynter were published; in fact, I think that the 
second one has not even been published yet. The 
Paynter and Edwards study “The impact of 
tobacco promotion at the point of sale ”, which was 
published in 2009, indicated that there was a 
significantly greater uptake of smoking where 
point-of-sale advertising was widely seen. The 
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same authors did the study of 25,000 young 
people in New Zealand to which the minister 
referred, which showed that the young people 
were three times more likely to smoke if they were 
heavily exposed to point -of-sale advertising.  

We can debate the evidence on point-of-sale 
advertising all  day. I am convinced that it has an 
effect, but perhaps I start from a different point  
than others do, in that I would regard point -of-sale 
displays as marketing and advertising. Is the 
Government aware of an increase in the size of 
displays over the past few years since the 
Tobacco Advertising and Promotion Act 2002 was 
commenced? If the displays have not increased in 
size, or have become smaller, it may be that we 
are wrong, and that it is not an advertising issue.  
However, my understanding is that many 
companies are rebranding for fairly spurious 
reasons—that is to say, not because the products 
are different sizes or have menthol tips and so on,  
but so that they have a bigger display area. Do 
you have any evidence on that? 

Shona Robison: I am not so sure about the 
size of displays. However, some of the products 
that I have been looking at illustrate the 
innovation—shall we say—of the industry in using 
the packet to maximum effect. There are cigarette 
packets that look like iPods; others open up and 
have bits inside—the design is well thought  
through in terms of the market that the industry is 
trying to reach. I suppose that that is the industry ‟s 
response to an ever-decreasing opportunity for 
advertising. It now focuses on the packet ‟s design,  
look and colour, as it is aware that that will be 
visible on the display gantry. Getting figures from 
the industry is quite difficult, as you can imagine,  
but it would be interesting to know how much 
money has been spent on innovation and design 
over the past 10 years or so. We have not been 
privy to that information, but I suspect that it would 
be quite a sizeable amount.  

Dr Simpson: I agree. It will be like everything 
relating to this industry. When we finally get a 
freedom of information system going, we will find 
that the information supporting the case for not  
smoking will get greater and greater,  just as it has 
in America.  

I have another question on displays. As you say, 
the industry is one of the best at marketing its  
products in very restrictive circumstances. As one 
avenue is closed down, another opens. The new 
avenue for the industry is online, with texting and 
games. A whole industry is developing in the area 
of associated activities that market the brand. It is 
extremely clever and sophisticated, and, of 
course, because it is young people who tend to be 
better at texting, there is a whole new area there.  
It may be an issue that is entirely reserved, but I 
wonder whether the Government has considered 

that issue, either alone or jointly with the 
Department of Health. I have concerns about the 
marketing methods that are being developed, such 
as text messaging.  

Shona Robison: Mary, have there been any 
discussions with the Department of Health? 

Mary Cuthbert: We have not had specific  
discussions with the Department of Health, but  
there are already regulations under the Tobacco 
Advertising and Promotion Act 2002 that restrict 
advertising on websites. We have regular contact  
with the Department of Health, and that is an issue 
that I can raise with it. We are constantly looking— 

The Convener: Sorry, but I would like to move 
on. That was a good point, but it is not within the 
ambit of the debate,  and we are running short  of 
time. 

Dr Simpson: Well, it is a question of advertising 
displays. 

Shona Robison: We will certainly look into the 
issue. 

Dr Simpson: It would be good if the 
Government came back to us on that.  

The Convener: I say to Richard Simpson that  
my predictive texting has had some strange 
results. 

11:45 
Dr Simpson: My other question is on an issue 

about which I have serious concerns. Specifically,  
section 12(3)(a) states that a person may be 
banned from selling tobacco at a premises if 
“w ithin the per iod of 2 years ending on the date the 
application w as made, the person has been the subject of 3 
or more relevant enforcement actions”.  

As we have heard, test purchasing is very  
expensive to do, even if it is concentrated on 
areas where there has already been failure to 
follow the law. I understand the concept of three 
strikes and you are out, but the provision in 
section 12(3)(a) seems to me a very mild 
application of that concept. Presumably, a 
person‟s first offence would drop after three years.  
Someone could offend every year from now until  
kingdom come, but they would not be banned.  

The Convener: To be precise, a person would 
have to be caught offending. 

Dr Simpson: Yes, in effect they would have to 
be caught offending more than once a year.  

Shona Robison: We thought that it would be a 
proportionate response to issue a banning order i f 
someone committed three offences in two years.  
We are still considering what the fixed-penalty  
notice should be set at. We maybe need to 
consider whether there should be an escalating 
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fixed-penalty system that takes cognisance of 
previous breaches, so that the judgment whether it  
would be worth taking the hit would come into play  
for the second and third offence. Clearly, if 
someone got to the third offence, I would imagine 
that their mind would be very much on the next  
consequence, which would be a ban and losing 
their right to sell tobacco. However, we might be 
able to do something around the scope of the 
fixed-penalty notice that would send out a clear 
message that getting such a notice was not just an 
occupational hazard and that it had financial 
consequences. We can give that further 
consideration.  

Dr Simpson: That would certainly help. 

The Convener: An escalating system would be 
satisfactory.  

Helen Eadie (Dunfermline East) (Lab): I have 
two questions, the first of which is a short, sharp 
one. Could the minister look at an aspect of the 
Centre for Tobacco Control Research report of 
August 2008, “Point of Sale Display of Tobacco 
Products”, which is included in the Cancer 
Research UK submission, specifically the 
reference on page 15 to “a loophole” in Australian 
tobacco legislation? The question is not for her to 
answer right now, but I ask her to look at the last  
sentence of paragraph 4 on page 15, which refers  
to Victoria in Australia, because I would be worried 
if there were similar loopholes in the bill.  

Secondly, could the minister comment on the 
suggestion that we have heard this morning that  
only a limited number of countries have gone 
down the route of banning tobacco displays? The 
fact is that, according to the World Health 
Organization, about 140 countries—I think—have 
signed up to the ban on the display of tobacco 
products. It is worth while putting that on the 
record because it has been suggested that the 
ban is limited to places such as Saskatchewan in 
Canada and New Zealand. In fact, the WHO has 
promoted such work on a much bigger basis than 
has been suggested by some committee 
colleagues at this meeting and at other meetings 
of the Health and Sport Committee.  

Shona Robison: That is an important point.  
There are some comparisons here with the ban on 
smoking in public spaces. In that case, there was 
a domino effect in that countries looked to see 
what other countries did and how the ban worked 
in practice before testing the water themselves.  
The same is happening with banning point -of-sale 
displays of tobacco products. As more countries  
do it, more will follow, because it builds up the 
evidence base and they can see the effect of a 
ban. That is probably how many public health 
policies end up being rolled out. It is an important  
point to put on the record.  

Helen Eadie: I must amend my earlier comment 
that 140 countries have signed up to the ban: it is 
actually 168 countries, according to “Point of Sale 
Display of Tobacco Products”. The report also 
states: 

“According to the WHO‟s latest f igures, 20 countr ies have 
a comprehensive advertis ing policy in place and 45 have 
moderate policies”.  

I have one final point. In internal UK tobacco 
industry documents that were seen by the House 
of Commons Select Committee on Health, all five 
main advertising companies admitted that they 
targeted young people. They were confessing in 
private, although it is now public and on the 
record. They were saying that they were targeting 
young people and that it would harm them 
enormously. 

Shona Robison: That is an important— 

The Convener: Thank you for that evidence. I 
think that the minister will agree that it is important.  

Shona Robison: Yes.  

Michael Matheson: We have received evidence 
from the Tobacco Retailers Alliance and now from 
Imperial Tobacco. They allege that the introduction 
of a ban on point-of-sale displays could put people 
out of business. The Tobacco Retailers Alliance 
mentions shops closing in Canada as a result of a 
ban, and Imperial Tobacco say that 

“7% of all retail businesses in Canada have closed during 
the last 9 months of 2008.”  

I suspect that the economic downturn has a large 
part to play in that; I am not sure why they believe 
that the problems are caused by the ban on point-
of-sale displays. What evidence has the 
Government considered of the impact that a ban 
could have on businesses? 

Secondly, Imperial Tobacco, Japan Tobacco 
International and all the folk who are keen to sell 
as many fags as possible have said that this type 
of ban would encourage people to get into the illicit 
selling of tobacco. Do you agree, or is it just  
another form of scaremongering? 

Shona Robison: We know of no international 
evidence that links point -of-sale display bans with 
businesses closing.  

We have gone out of our way to talk to small 
retailers about how we can minimise the impact on 
their businesses of the things that they will have to 
do to their shop fittings, because we know that  
everyone is in the middle of an economic  
recession. There will be a long lead-in time for 
these measures, but we acknowledge the 
challenges that small businesses are facing.  

The bill is about reducing the attractiveness of 
cigarettes to young people and preventing them 
from starting smoking in the first place. It is not  
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aimed at stopping adults going to the places 
where they always buy their cigarettes. I hope that  
some adults will stop smoking,  and we have 
programmes to encourage them to stop, but that is 
not the primary aim of the bill. In other countries, it 
appears that, if adults have the habit of buying 
their cigarettes from a particular shop, that habit  
continues. The only difference is that  the products 
are no longer displayed. 

Of course, the more young people who do not  
start smoking, the more economic impact there will  
be. That is a concern to the tobacco trade, which 
needs a new generation of smokers, but our aim is  
to stop that. I hope that we can reduce the amount  
of cigarette smoking among the next generation of 
adults. 

The bill is aimed at preventing young people 
from smoking, not at stopping adults going into 
their corner shop and buying cigarettes. The 
evidence is that adults will continue with their 
purchasing habits. 

Michael Matheson mentioned the illicit trade.  
Even though we do not like the fact, we have to 
accept that the selling of cigarettes is a reality of 
life. We want people to stop smoking, but we have 
to accept that many will continue. However, we 
are talking about legitimate traders, and they have 
made the point to us that there are people who sell 
cigarettes out of the back of a van or down the pub 
but do not take any of the responsibilities or make 
any of the payments that legitimate traders have 
to. The traders asked us what we were going to do 
about that. 

We thought that that was an important question 
to which we had to respond. The work that we 
have done with HMRC on tackling the illicit trade,  
with the stiff penalties of six months in jail and a 
£20,000 fine, will make people think twice about  
hawking their wares down on the street corner. If 
caught, such people are unlikely to be on the 
register to sell—I would be surprised if someone 
who was selling illicit tobacco tried to register—so 
action can be taken against them from either 
perspective. The bill gives HMRC and trading 
standards officers  the tools that they have been 
seeking for a long time to clamp down on the illicit  
trade. They will use those tools to good effect. 

The Convener: We are 55 seconds over time,  
which is really good—we whipped along. I thank 
the committee for that and thank the minister and 
her team for their evidence. I suspend the meeting 
for five minutes. 

11:56 
Meeting suspended.  

12:02 
On resuming— 

The Convener: Our final panel today consists of 
Nicola Sturgeon MSP, the Deputy First Minister 
and Cabinet Secretary for Health and Wellbeing;  
John Davidson from the Scottish Government ‟s 
general medical services branch; Kathleen 
Preston from the Scottish Government legal 
directorate; and Dr Jonathan Pryce from the 
Scottish Government primary and community care 
directorate. Good afternoon and welcome. I invite 
the Deputy First Minister to make a short opening 
statement; we will then move straight to questions. 

The Deputy First Minister and Cabinet 
Secretary for Health and Wellbeing (Nicola 
Sturgeon): Thank you for giving me the 
opportunity to give evidence to the committee on 
part 2 of the Tobacco and Primary Medical 
Services (Scotland) Bill. I have been following 
carefully the committee‟s consideration of the bill  
and I know that members will want to raise 
particular issues with me.  

I want to be clear at the outset about the aim 
and objective of the provisions. The intention is to 
ensure that any holder of a primary medical 
services contract, as  the first—and sometimes the 
only—point of contact between patients and the 
national health service, is fully committed to the 
national health service. Under the bill, we expect  
contract holders to demonstrate that commitment  
by being involved in either the clinical care of 
patients or the running of services on a day -to-day 
basis. That will put patients ‟ interests at the heart  
of general practitioner service provision, where 
they are at the moment.  

The model of provision for which the bil l  
provides already operates effectively in Scotland.  
However, members will be aware that, under 
existing legislation, health boards can make 
contractual arrangements for PMS services with 
“any person”. That is a wide-ranging power—too 
wide ranging, I believe. A power that potentially  
opens up GP contracts to those who do not have 
the interests of patients as their main focus does 
not sit well with our vision of a publicly owned,  
publicly delivered, mutual NHS. 

We propose to limit the contractual routes that  
are open to health boards to provide GP services 
by removing the power to contract with “any 
person”. Instead, health boards will be able to 
enter into contractual arrangements through a 
GMS contract, through an agreement under 
section 17C of the National Health Service 
(Scotland) Act 1978 or through an arrangement 
under section 2C of the 1978 act, but only with 
lists of named eligible persons. Those lists have 
been amended and clarified in the bill. Of course,  
boards will retain the power directly to employ 
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GPs. It is important to stress that the changes will  
apply to any new contractual arrangements that  
boards enter into. The legislation will not be 
retrospective, so existing contracts will not be 
affected.  

We propose a new involvement condition for 
parties to a PMS contract, to reflect the 
commitment to patient care that I mentioned. The 
detail of the condition will be set out in regulations,  
but it is likely to require an average time 
commitment of a day a week. Again, that will not  
be retrospective and will therefore not impact on 
existing contract holders.  

I am happy to answer any questions that the 
committee has. 

Ian McKee: If the cabinet secretary has been 
following the committee‟s proceedings, it will  
probably not surprise her that I want to raise a 
question about section 30 in part 2, which is about  
persons with whom agreements on primary  
medical services can be made. I accept your 
stated aim that people who run health services 
should have a direct interest in health services, but  
I am concerned that the bill is still slightly loose on 
that. 

In evidence to the committee on 13 May, Dr 
Pryce agreed with me that it would be possible for 
health workers who worked one day a week in a 
practice also to run many other practices 
throughout Scotland, by virtue of the fact that they 
worked just one day a week in that particular 
practice. That situation would seem to be 
extremely commercial, although it would perhaps 
not be as commercial as an outside body coming 
in. Somebody could have 40 practices, but have 
no involvement at all in 39 of them. Should we 
tighten up the bill so that people would have to 
work in a specific practice, rather than being able 
to take on other practices? 

Nicola Sturgeon: To make a general comment,  
we will reflect on all the points that the committee 
raises in the course of its consideration. Therefore,  
we will reflect further on the issue that Ian McKee 
raises. However,  I will  try to explain the rationale 
behind the present provision. We want to ensure 
that people who are party to primary care 
contracts have an interest and involvement in, and 
therefore knowledge of, the running of primary GP 
services and, by extension, knowledge of and an 
interest in the broader issues of the NHS. We will  
reflect on your comments, but I do not believe that  
that necessarily means that there must be that  
kind of involvement in each and every practice for 
which somebody has a contract—the interest and 
involvement could be demonstrated over the 
piece. That is the thinking behind the present  
provision, which I believe is acceptable, although 
obviously I will listen to the points that have been 

raised and, as you would expect, we will reflect  
further on the issue before stage 2.  

Ian McKee: I will form another question that  
puts the matter differently. Do you accept that the 
needs of patients in primary care can vary  
extremely from one part of the country to another,  
and therefore although someone who is a director 
of an organisation that provides primary medical 
care services might be well aware of the needs 
and demands of people in the area in which they 
work one day a week, that does not mean that, for 
example, an accountancy-minded GP or a nurse 
working in a leafy suburb has much knowledge of 
the demands of working in a deprived area of 
Glasgow or Edinburgh? It would be a great  
advantage if the person of whom we demand 
experience had experience of the type of practice 
that is involved.  

Nicola Sturgeon: I understand the point. I 
explained why we have the present provisions and 
I said that we will reflect on your points. 

One big concern that drove our legislati ve 
proposals was the fact that, under the existing law,  
parties to contracts for primary medical services 
can have no interest whatever in the health 
aspect—they can treat the activity simply as a 
business. I am not impugning business motives,  
but that means that the motives do not relate 
primarily to health. The bill deals with that concern 
by ensuring that anybody who is party to such a 
contract has day-to-day involvement in the health 
service and in the delivery of health services.  
However, I understand your point and I do not  
reject it out of hand—I will consider it further. 

Helen Eadie: The Royal College of Nursing has 
made representations to the committee about  
section 17C agreements. The RCN is especially  
concerned that the policy memorandum says that  
a proposal on such agreements was withdrawn 
because it  
“generated strong disagreement from the sector, although 
one organisation w as in favour. The proposal w as also not 
extensively trailed prior to the consultation, and this  
generated some criticism. It has been decided that there is  
no compelling ev idence to support pursuing this option.” 

The RCN‟s analysis of the consultation 
responses showed that 28 of the 56 respondents  
had no objection to the proposal, five respondents  
explicitly supported it and six others were non-
committal—they outlined their concerns in a 
constructive way that described the issues that  
they would like to be addressed. The objections 
came from several medical bodies whose 
arguments the RCN challenges. 

The committee sympathises with the RCN‟s 
concerns, because we have heard evidence that  
some parts of Scotland are hard to doctor—that is  
very much along the lines of Ian McKee‟s 
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comments. I should declare an interest, as I was 
elected as a Labour and Co-operative Party  
member. I am concerned that in pursuing 
mutuality, we can interpret it in a wide variety of 
ways. For example, a community in one part of 
Scotland might want to establish a community  
business to ensure that service delivery there 
takes a mutual approach.  I am concerned that, i f 
the bill is not amended, it will preclude such 
developments. 

I was taken by the evidence from Professor 
Allyson Pollock, Dr Elke Viebrock—I do not know 
whether I pronounced that right—and David Price 
of the centre for international public health policy. 
They said that the bill  
“fails to prevent commercial contracting by shareholder  
companies”  

and raised several concerns. In 2008, you said 
that the NHS would be kept 
“f irmly in the public sector … delivered in partnership w ith 

the public.” 

A community business would achieve exactly that,  
yet your proposals could exclude that option.  

Further, the bill adopts the English model and 
retains the 2004 market  reforms that create a 
primary care market that is open to competition 
with commercial companies. That seems to go 
against what you and I probably want. 

Nicola Sturgeon: The bill could not be further 
away from the English model of privatisation and 
competition if we tried, but I will return to that in a 
second.  

The point about nurses is important and we 
have thought long and hard about it. I am sure that  
members understand the situation, but I will  
explain it to make clear the current position and 
what  the position would be if the bill were enacted 
as it stands. 

I will share briefly our thinking behind not  
extending the provision for nurses. The bill will not  
change the status quo for nurses. Nurses are 
eligible to hold contracts in their own right, under 
section 17C arrangements. That said, we are 
aware of no nurses in Scotland holding contracts 
in their own right. Likewise, at the moment, a 
nurse is able to hold a GMS contract in 
partnership with a GP; indeed, that will remain the 
case if the bill is enacted. It is therefore important  
to make it clear that  the bill will not change the 
status quo with regard to nurses.  

12:15 
In effect, we consulted on extending the status  

quo and opening up the possibility of nurses being 
the sole holders of GMS contracts, but we decided 
not to go down that road. Of course, that decision 

is not meant to diminish in any way, shape or form 
the important and valuable role that I believe 
nurses play—and will increasingly play—in the 
provision of primary care services. We decided not  
to extend the eligibility for holding GMS contracts 
to nurses on their own for a variety of reasons. For 
example, section 17C contracts can be quite 
selective in the services that are provided,  
whereas holders of GMS contracts are expected 
to provide the panoply of GP services. As a result,  
we considered that it was still appropriate to 
stipulate that a doctor should be a party to a GMS 
contract. 

The other reasons for our decision are more 
practical, but nevertheless are not inconsiderable.  
If we allowed nurses to be the sole holders of 
GMS contracts, we would have to bring them 
within the framework of GP contract negotiations 
and, I suppose, make them subject to the same 
regulatory requirements as GPs. We decided not  
to take that approach, but I stress that the passing 
of the bill as it stands will not change nurses ‟  
current position one iota.  

As for Helen Eadie‟s other questions, I have 
read the centre for international public health 
policy‟s submission. I bow to no one in my 
commitment to a publicly owned and publicly  
delivered health service. In addition, although the 
bill will allow partnerships and shareholder 
companies to contract for GP services, the 
requirement that the doctors and, in the case of 
17C agreements, health professionals who hold 
those contracts have a day-to-day involvement in 
the health service—subject, of course, to the 
points made by Ian McKee—represents a 
significant change from the current position where,  
in theory, any company without an interest in 
health services can contract for services purely for 
profit. Such an improvement will  help to cement 
the commitment to a mutual public health service.  

As for retaining the English model, I do not think  
that we can be any clearer about the direction that  
we want to take with regard to the health service.  
It is not my job to pass comment or judgment on 
how other people choose to organise their health 
service, but I have no doubt in my mind that our 
way is the right way for Scottish circumstances. 
This bill contributes to the notion of an NHS that is  
publicly owned and publicly delivered. At the 
moment, GPs are independent contractors, but the 
current model of GP provision sits well within the 
public model of the NHS.  

Helen Eadie: On section 17C agreements, the 
RCN has suggested that we  
“consider an amendment that w ould allow  the change to be 
made, via regulation, in the future rather than having to 
reopen legislation”.  

In other words, the delivery of health care could 
change quite a lot— 

510



2115  10 JUNE 2009  2116 

 

Nicola Sturgeon: I take the point, but I think  
that you are referring to GMS contracts rather than 
section 17C contracts. 

Helen Eadie: Yes, and that we might be able to 
deal with them without reopening the legislation.  

Nicola Sturgeon: In the spirit of genuinely  
listening to committee members ‟ comments, I will  
reflect on the issue. However, it is only fair to be 
frank with you: I am not persuaded that at this  
stage we should allow nurses to be sole holders of 
GMS contracts. That said, the point about being 
able to change things in future without opening up 
primary legislation merits further reflection. 

Helen Eadie: My appeal, on behalf of the RCN, 
is just that we bear in mind the potential scenario 
in Scotland in which the stipulation requiring a 
medical practitioner is not achievable. Given that  
nursing staff nowadays can be highly qualified 
graduates, in a situation like that, a community co-
operative business could be established in a hard-
to-doctor area. I would not want that potential to 
be lost. 

Nicola Sturgeon: I take that point. I agree to 
reflect on the suggestion that we leave scope to 
change the position in future without primary  
legislation, but I am not minded to make such a 
change at the moment. 

As we consider all these matters of legitimate 
discussion, I ask for the committee‟s co-operation 
to ensure that we are all clear that the bill will not  
restrict nurses‟ current right to hold section 17C 
contracts. 

Helen Eadie: The bill will restrict that right,  
because nurses will need a GP practitioner as part  
of the arrangement. 

Nicola Sturgeon: That is not the case under a 
section 17C contract. 

The Convener: I think that the cabinet secretary  
has explained the distinction—which I have now 
understood, after many weeks—between a section 
17C contract and a GMS contract. 

Dr Simpson: I have a supplementary question.  

The Convener: Following special pleading from 
Helen Eadie‟s colleague—he said that he does not  
have a main question, so he will not get to ask one 
now—I will let Richard Simpson ask a 
supplementary. 

Dr Simpson: I just want to press the cabinet  
secretary on the community issue, which is a 
different  situation.  For example,  a small Highland 
community for which the health board could not  
set up a GMS, PMS or section 17C contract might  
decide that as it could not get the practice that it  
wanted, it would form a community co-operative to 
contract for the practice, but such an arrangement 
would be precluded by the bill. If none of the staff 

was a medical practitioner, there would be a 
problem.  

I simply press the point that Helen Eadie has 
made. Such a possibility is not highly likely, but as  
no relevant commercial companies currently  
operate in Scotland, we can discuss the matter 
only hypothetically. Is the cabinet secretary  
prepared to reconsider the possibility of 
amendments at stage 2 to allow the primary  
legislation to provide for a community to act in 
such a way on a co-operative basis? The 
suggestion perhaps goes back to the old pre-NHS 
Welsh model, under which groups of miners got  
together to employ doctors in areas where they 
could not get medical staff.  

The Convener: Before the cabinet secretary  
answers that, let me say that she is far younger 
than some committee members. I cannot  
remember the pre-NHS Welsh miners‟ model, but  
there you are. 

Nicola Sturgeon: I dare say that I am far 
younger than all committee members, even 
Michael Matheson.  

Michael Matheson: I think that you are older.  

The Convener: Gallantry is not dead.  

Ian McKee: But it is going fast. 

Nicola Sturgeon: Mr Matheson and I might  
need to fight over that one outwith the committee. I 
am not sure that he is accurate on that point. 

To answer Richard Simpson‟s question, I will not  
commit myself one way or another on the matter 
today, but I give the commitment that  we will  
consider the issue again. I remind members that  
nothing in the bill will prevent health boards from 
taking on salaried GPs, as is possible at the 
moment. That gives boards some flexibility in 
areas where—rarely—they cannot get people to 
take on a contract. That flexibility will  continue to 
be available. However, I will reflect on Richard 
Simpson‟s point.  

Dr Simpson: Convener, I should have said— 

The Convener: Sorry, do you have another 
supplementary to your supplementary question? 

Dr Simpson: No, I just want to say that I should 
have declared that I am a member of the Co-
operative Party, although I am not a Labour and 
Co-operative member.  

The Convener: I do not know the distinction, but  
I am sure that there is one.  

Mary Scanlon: When the Primary Medical 
Services (Scotland) Bill was passed in 2003, it 
was supported by the SNP, the Conservatives,  
Labour and the Liberal Democrats. The only party  

511



2117  10 JUNE 2009  2118 

 

to oppose the bill  was the Scottish Socialist Party. 
At the time, Shona Robison stated:  

“I do not subscribe to the conspiracy theory that the SS P 
promotes that somehow  the entire bill has been engineered 
to open the door to a mass influx of the private sector into 
the health service … The paranoia exhibited … is  
staggering even by SSP standards.”—[Official Report, 18 
December 2003; c 4390.]  

Given that the Primary Medical Services 
(Scotland) Act 2004 has not opened the door to a 
mass influx of the private sector—or even,  as  
Richard Simpson said, to the influx of one 
commercial provider—why was the legislation right  
then but not right now? 

The Convener: We are aware of the influx of 
one commercial provider, but it has been a long 
day. 

Mary Scanlon: Helen Eadie has pointed me to 
First Responders in Kinloch Rannoch.  

Helen Eadie: That is the first one.  

Mary Scanlon: I do not think that First  
Responders holds a GMS contract. 

Helen Eadie: It is the first— 

The Convener: Excuse me. I know that the two 
members to my left have a delightful relationship,  
but they should speak through the chair. 

I ask the cabinet secretary to respond to the 
question.  

Nicola Sturgeon: I should probably start by 
congratulating Mary Scanlon on her research.  
Given the bill that I am promoting today, her quote 
from Shona Robison just shows that we are a 
listening Government that learns from experience 
and is prepared to be flexible in its response.  
[Laughter.]  

Mary Scanlon: There is no experience. 

Nicola Sturgeon: In all  seriousness, Mary  
Scanlon is right to some extent, in that we have 
not had an influx of the type that some people 
might have expected. Nevertheless, the possibility 
remains on the statute book that commercial 
companies could become involved, and there has 
been interest from such companies. I have 
listened to representations from a range of 
interests and decided that it is right, given our 
broader objectives and vision for the NHS, to close 
the loophole. I respect the fact that others take a 
different view, but I believe that we are doing the 
right thing, and I hope that the majority of the 
committee share that view.  

Mary Scanlon: Point made, but I am not  
convinced.  

I move on to my second question. A 
representative from NHS Lanarkshire gave us an 
excellent explanation of the Scottish, UK and 

European contractual tendering processes. 
Ultimately, NHS Lanarkshire did not go for a 
commercial company, but he was advised that it  
was perfectly all right under the European 
contractual tendering process for a private 
company to hold a GMS contract. Does the bill not  
contradict that, and does it not therefore lack 
competence in the context of the European 
contractual process? 

Nicola Sturgeon: As Mary Scanlon knows, i f 
the Government did not believe that the bill was 
competent in all respects, we would not be sitting 
here discussing it. The bill  does not change the 
tendering or procurement process, and, to return 
to Helen Eadie‟s point, nor does it ban companies 
from being involved. The bill makes it clear what  
conditions companies must satisfy in order to be 
eligible to hold one of the contracts, and it is non-
discriminatory in that it applies those conditions 
across the board. For those reasons, I am 
confident, as you would expect me to be, that the 
provisions are entirely competent and within 
European law. 

Mary Scanlon: So you could have a private 
commercial company— 

Nicola Sturgeon: Mary Scanlon should read the 
terms of the bill. The point relates to the 
discussion that I had with Ian McKee. The 
shareholders of the company would have to be 
among the list of eligible people. That rules out  
commercial companies that do not have 
shareholders who are medical practitioners or, in 
some cases, other health professionals, and 
companies that do not have day -to-day 
involvement in the running of the health service of 
the type that we have discussed.  

Mary Scanlon: My third question is about a 
point that Community Pharmacy Scotland made.  
In its written submission, it stated: 

“There is no guarantee that the existing practice model 
w ill survive for another 10 … years”.  

Various others also made that point. It also stated:  

“One option w ould be to allow  other health care 
contractors to bid to provide …  primary medical services”. 

It has serious reservations about the proposals.  
Do you agree that the proposals are restrictive and 
do not allow flexibility in hard-to-doctor areas? 

Nicola Sturgeon: No. I have already mentioned 
that health boards‟ flexibility to employ salaried 
GPs will remain. 

I take a different view from Mary Scanlon. I have 
confidence in the current model of general 
practice. Like all parts of the health service, it  
requires to be flexible, to respond, to continue to 
keep up to date and to innovate, but I am 
confident that it will do that. The proposals are 
right, because they exclude commercialisation in 
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the sense of companies that have a profit motive 
over a health motive,  but they retain flexibility  
around health boards‟ ability to employ salaried 
GPs. The bill strikes the right balance.  

Mary Scanlon: Are you saying that there is no 
profit motive whatsoever in the existing contracts? 

Nicola Sturgeon: No, of course not. I have 
already said that GPs are independent contractors  
who run businesses, but they are also medical 
professionals whose motive is the best interests of 
patients and the communities in which they live.  
There is a difference between a company that is 
made up of health professionals, who have a 
health motive, and a big company that is not 
composed of health professionals. I am not  
impugning business motives, and I do not want  
anybody to think that I am, but that  kind of 
approach is not appropriate for what is often rightly  
described as the gateway to our national health 
service.  

12:30 
Mary Scanlon: But— 

The Convener: I would like to move on, Mary. I 
can see that some members wish to leave for 
other meetings. Before they go, however, I would 
like them to sit and hear Rhoda Grant ‟s question,  
which will be the last one to the minister. It might  
be suitable for those members who wish to leave 
to do so after that, if I may say so. Thank you,  
gentlemen. I am referring to my medical experts, 
who are sitting to my right.  

Rhoda Grant: This follows on from Mary 
Scanlon‟s questioning. I am quite perturbed about  
this matter. I hear what you say, cabinet secretary,  
about wanting people to be fully committed to the 
NHS, and I totally agree with that, but I do not see 
why one private is good and the other private is  
bad. I do not understand why one private 
contractor‟s motivation is different from another‟s.  
If you are talking about a commitment to the NHS, 
surely you should be using the bill to ensure that  
all GPs are directly employed by the NHS rather 
than by private contractors. I cannot quite square 
the circle that you are making. It is either one or 
the other—you cannot have a grey area, with the 
argument that, just because someone has trained 
as a doctor, they have a different motivation from 
somebody who is looking to provide a service in 
another way. 

Nicola Sturgeon: We might just have to agree 
to differ on that. It is perfectly clear to me that a 
company that is made up of health professionals  
who are involved in the provision of health care to 
the communities that they serve is in a different  
position from one whose shareholders do not have 
that same direct involvement and who are simply  
interested in the share price of their company—

although I am not saying that  that is wrong. There 
is a material and significant difference there. I 
would not necessarily expect a Tory to get that,  
but I probably would expect somebody from your 
political background to get it. 

Rhoda Grant: I think that you are missing my 
point. If a GP was really committed to the NHS, 
they would be directly employed by the NHS, and 
not providing a private service, which is what they 
do now.  

Nicola Sturgeon: If Rhoda Grant wants to put  
on record a statement that the majority of our GPs,  
who are independent contractors, are not fully  
committed to the NHS, I will leave her to do so, but  
it is certainly not a view that I agree with. 

Rhoda Grant: That is not what I am saying.  

The Convener: Finish the point that you were 
making.  

Rhoda Grant: My point is that there seems to 
be a grey area, with some people being more 
private than others. If we are really talking about  
having no private provision within the NHS, surely  
all GPs should be directly employed by it. There 
seems to be an area in the middle where you are 
saying, “It‟s okay,” because of people‟s training.  

Nicola Sturgeon: With respect—and I am sorry  
if I did not  listen to your question properly—I have 
an issue with, and the bill is trying to deal with, the 
commercialisation of the health service. GPs are 
independent contractors, and they are businesses.  

Rhoda Grant: Commercial contractors.  

Nicola Sturgeon: Nevertheless, they are health 
professionals—they run businesses, but their 
primary motive is the delivery of health care. There 
is a material difference between that and big 
commercial companies that are made up of 
shareholders and that do not have that health 
experience and responsibility for the delivery of 
health care. As I said, we might just have to agree 
to differ on the matter, but I believe that there is a 
material difference, and it is a point that the British 
Medical Association, notably, agrees with.  

The Convener: I am going to stop there. I am 
sorry that things got a bit hot and bothered at the 
end. I see the agitation of our two ex-medics, who 
wish to leave. We will stop now, so that we can do 
so at an appropriate place for the minister. I thank 
the minister and her team very much for their 
evidence.  
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Tobacco and Primary Medical Services (Scotland) Bill 

A. Rogers 

I am employed as a Regional Manager by Sinclair Collis, a cigarette vending 
machine operator in Scotland, and have been with them for 30 years. 

I am extremely concerned that the Scottish Parliament is considering banning 
cigarette vending machines and believe it to be a totally disproportionate action 
to take. I know our Company has been working on a technical device to 
implement age-restricted access controls to our vending machines for some time 
now, and I simply can’t understand why this effective solution will not be given 
the chance to prove itself as it would appear that business in the rest of the UK 
will be by the Westminster Government. 

There are other cigarette vending companies in Scotland, but I know that Sinclair 
Collis employs 14 other colleagues as well as myself in Scotland and we are 
totally reliant on our business for our income and survival. 

Since the introduction of the Smoking in Public Places ban in March 2006, 12 of 
my colleagues in Scotland have already lost their jobs.  The current economic 
climate only makes the personal impact of your proposal to ban cigarette vending 
machines that much more difficult to contemplate. 

I have personally seen many pubs close down in the last three years and others 
decide they will no longer have a cigarette machine as a result of the ban, even 
though it is still legal for adult smokers to buy cigarettes and smoke outside. 

Due to the high associated costs in the vending industry, our cigarette prices are 
comparatively expensive, so it is very unlikely to be the preferred way for young 
people to buy cigarettes when cheaper packs are easily available from retail 
outlets, or worse still through illegal street traders openly trading at our local 
market.

I would ask that the Government does not press ahead with its plans to ban 
cigarette vending machines, and respectfully implore you to instead consider the 
more reasonable solution of age-restricted access.

Give us a chance to show our controls can work and help me to keep my job.

A. Rogers 
Employee
Sinclair Collis 
7th April 2009
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Tobacco and Primary Medical Services (Scotland) Bill 

University of Aberdeen 

Our views on the aspects of the Bill are as follows:- 

 The need and justification for the creation of offences in part 1 of the 
Bill relating to tobacco displays and sale of tobacco products from 
vending machines;

The University of Aberdeen believes that the measures proposed to 
eliminate sale of tobacco product displays and vending machines are 
both justifiable as are the associated penalties. 

 The advantages and disadvantages of creating a register of tobacco 
retailers;

In order to underpin effective regulation of the selling of tobacco 
products a register of retailers is eminently justifiable. In looking to 
establish such a register due recognition must be made of minimising 
bureaucracy while maximising the accuracy and currency of such a 
register

 The means of enforcement and the fixed penalties regime proposed in 
part 1 of the Bill;

The measures proposed appear both appropriate and proportionate. 

 The need for, and consequences of, limiting health boards’ ability to 
make contractual arrangements for the provision of primary medical 
services, as proposed in part 2 of the Bill;  

See above regarding whether a response should be offered.  If so: The 
measures suggested will be more protective of traditional models of 
general practice and map on to the public service founding values and 
ethos of the NHS.  Overall, the commitment in any new Bill must be to 
underpin high quality, safe and effective services which are provided in 
a cost-effective way, recognising and addressing the 
sociodemographic changing profile of the Scottish population, its 
increasing ethnic diversity, geographical disparity and health 
inequalities 
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 Any other aspects of the Bill.  

We are very supportive of measures to be taken to ban the sale of 
packs of 10 cigarettes, recognising this should be pursued primarily at 
a UK level. 

Professor Stephen D Logan 
Senior Vice-Principal 
University of Aberdeen 
6th April 2009 
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Tobacco and Primary Medical Services (Scotland ) Bill 

Anne Roadnight 

Why, when we are aware that children and young people’s smoking habits can 
be strongly influenced by tobacco advertising will it still be acceptable for 
‘specialist tobacconists’ to use displays either in their shops or fixed to outside of 
premises? Despite the displays not showing cigarettes or tobacco, (will this also 
include cigars/pipes?) tobacco companies may use their advertising powers to 
subtly promote smoking. 

I am concerned we may now see the appearance of more ‘specialist tobacconist 
shops’ as way round the sale of tobacco products. 

Anne Roadnight 
Stop Smoking Specialist Nurse 
NHS Lanarkshire Stop Smoking Service 
7th April 2009
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LETTER FROM ASH NEW ZEALAND AND THE CANCER SOCIETY OF  
NEW ZEALAND 

On behalf of Action on Smoking and Health (ASH) New Zealand and the Cancer Society 
of New Zealand, we are writing to the Committee to clarify the retail display ban status in 
New Zealand. We are aware that inaccurate claims have been made to the Committee 
that New Zealand has abandoned plans to ban retail displays. 

We have reviewed the published submissions made to the Sport and Health Committee 
presenting evidence for and against a retail display ban. We are concerned that 
submissions from tobacco manufacturers have presented the New Zealand situation in a 
misleading and inaccurate manner in an attempt to convince the Committee that there is 
inadequate evidence for banning retail displays. 

Background to tobacco advertising in New Zealand 

New Zealand has had a ban on tobacco advertising since the early nineties, with one 
exception - product displays at point of sale. Since 1997 this has been the only place 
tobacco companies have been allowed to advertise their product. Current regulations 
only allow 100 packs to be shown per cash register and no more than two identical 
products may be displayed side by side. Gantry displays and other promotional items 
are prohibited. Even with these limited displays, around 60% of stores do not complyi.
We believe this is a consequence of regulation on displays being overly complex. 
Despite these attempts to limit displays youth awareness of tobacco brands has 
remained high and the most popular cigarette brand families smoked by children are 
also those that have greatest shelf spaceii.

Misleading Claims by the tobacco industry 

Submissions to the Scottish Sport and Health Committee from Imperial Tobacco, British 
American Tobacco, Japan Tobacco International and the Tobacco Manufacturers 
Association make claims that the New Zealand Government has “firmly rejected a 
proposal to ban the display of tobacco productsiii”.

This is based upon an interview with the New Zealand Prime Minister, John Key on 
television (21 February). The submissions make selective use of Mr. Key’s interview with 
a clear intention to misreport the true situation in New Zealand. The New Zealand 
Government has not, as claimed, rejected plans to ban displays. 

In a follow up interview on the 21st April, Mr Key added to his previous comments with 
the statement: “…we haven’t said that we’d never do it [ban displays], we just simply 
said at this point we’re not doing itiv” and “…we’re not saying no, we’re quite prepared to 
have a look at that, quite prepared for it to evolve over time”. 

This presents a vastly different picture to that of tobacco industry claims that the New 
Zealand Government has rejected plans to ban retail displays. The new Government is 
in its early days and is working through manifesto commitments. Banning retail displays 
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has not been an initial priority, although remains under consideration whilst international 
experiences are monitored. 

Status of New Zealand plans to ban retail displays 

In September 2008 the New Zealand Health Select Committee reviewed evidence from 
a public consultation on banning retail displays. Over 80% of submissions were in favor 
of a complete ban. The committee report concluded that: “The majority of us recommend 
that the Government introduce legislation to require tobacco and cigarette displays in 
retail outlets to be out of the sightv.” The then opposition National Party added a footnote 
that in their opinion more evidence was required that banning displays would reduce 
smoking rates.

Since this time, there has been a general election in New Zealand with the National 
Party now in Government. In their response to the Health Select Committee 
Recommendations, Minister for Health, Tony Ryall MP stated in an official press release 
issued on 3 March 2009: 

"The Government will consider any options, including legislation, if international or 
domestic research gives us a compelling case that it would lead to a significant 
decrease in tobacco use.  

"I have asked the Ministry to keep monitoring international moves in this area, and if 
research suggests that a ban on displays would result in a significant reduction in 
tobacco use, then the Government would give the issue further consideration,vi"

This states quite unambiguously that the official Government position has not ruled out a 
display ban, but continues to monitor international experiences, with a view to revisiting it 
at a later date. 

Since these statements were made, additional evidence in support of a complete ban 
has become available. This includes a study of 25,000 New Zealand 15-16 year olds 
that showed those exposed to tobacco displays more than three times a week were 
three times more likely to become smokers than those exposed less than once a week. 
This was presented to the World Conference on Tobacco or Health in Mumbai in March 
2009. It has been accepted for publication in the international journal Tobacco Control. 
This growing body of evidence continues to be considered by the New Zealand 
Government. 

Summary

New Zealand is still very much considering the introduction of a complete retail display 
ban. MP’s from the opposition Labour Party and the M ori Party who form part of the 
coalition Government, have both indicated that they will be submitting Private Members’ 
Bills to ban retail displays. This is a measure that has the support of over two thirds 
(68%) of the New Zealand publicvii and importantly 60% of smokersviii.
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It is concerning to us that submissions from the tobacco industry are selectively using 
media quotes and statements from New Zealand to mislead the Committee and 
undermine health arguments in Scotland. 

Finally, we strongly advocate in favour of a complete ban on tobacco retail displays as a 
measure to protect children from ongoing exposure to tobacco marketing. 

Ben Youdan 
Director
ASH New Zealand 

Belinda Keenan 
National Tobacco Control Policy Adviser 
Cancer Society of New Zealand 

19 May 2009 

----------------------------------------------------------------------------------------------------------------------------------------------------------- 

i Anand, S., et al. 2006. Cigarettes and Candy: A study of retailer compliance with the point of sale display 
regulation in the 2003 Smokefree Environmnets Amendment Act. Department of Public Health, Wellington 
School of Medicine and Health Sciences, University of Otago.

ii November 2007. ASH NZ Submission to the New Zealand Health Select Committee. www.ash.org.nz 

iii Submissions to Sport and Health Committee.    
http://www.scottish.parliament.uk/s3/committees/hs/TGPBill/Evidence.htm  Accessed 18 May 2009.

iv Sunrise 21 April 2009. http://www.3news.co.nz/Full-interview-with-John-
Key/tabid/572/articleID/100497/cat/214/Default.aspx [Link no longer operates]

v September 2008. Report of the New Zealand Health Select Committee. 
http://www.parliament.nz/NR/rdonlyres/5223BA87-7AFD-46E6-BBC6-
FD8C0D3532AF/93860/DBSCH_SCR_4221_6293.pdf [Link no longer operates]

vi 3 March 2009. Tobacco Display not on Government Agenda. Press Release. 
http://www.parliament.nz/NR/rdonlyres/5223BA87-7AFD-46E6-BBC6-
FD8C0D3532AF/93860/DBSCH_SCR_4221_6293.pdf Accesed 18 May 2009 [Link no longer operates]

vii Cancer Society of New Zealand, 'Banning Cigarette Displays in Retail Outlets', Omnibus Results, 
March-May 2008, UMR Research. 

viii March 2009.George Thomson et al, 'Smokers want government action', ITC survey. Wellington School 
of Medicine and Health Sciences, University of Otago. 
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Tobacco and Primary Medical Services (Scotland) Bill 

Automated Cigarette Marketing 

ACM (Automated Cigarette Marketing) is an Association of 33 independent 
Companies within the UK, I am writing today on behalf of the Scottish Members in 
response to the above Bill. 

We are being manipulated by the anti-smoking lobby. 
 The only time I know of where underage people have purchased 

cigarettes from a vending machine is when Trading Standards conduct 
“sting operations”.   They take underage “child volunteers” in to a pub, 
show them where the machine is, give them the exact money to make a 
purchase and then distract staff to allow a purchase to take place. 

Cigarette vending machines represent 0.8% of cigarette sales 
 Supermarkets represent 29.5% of cigarette sales 
 Garages represent 11.7% of cigarette sales 
 Convenience Stores represent 53.3% of cigarette sales 

Smugglers represent 30% of total cigarette sales 

Any ban on vending machines would have no effect on sales, smokers would 
buy cigarettes elsewhere 

 A ban would mean that 50% sites would stop selling cigarettes the and a 
percentage will sell illegal or counterfeit cigarettes with the Government 
receiving no tax and having no influence over those sales  

 Children do not use vending machines regularly 
a. Due to being located in licensed premises 
b. Children do not walk in off the street in to pubs 
c. Cigarettes in cigarette vending machines are far more expensive 

than in shops therefore making them far less attractive to child 
purchasers.

Cigarettes bought from a vending machine are not cheap.
 They sell packs of 16 cigarettes for £6.00 – this is equivalent of paying 

£7.00 for a packet of 20 cigarettes.
 They are the most expensive cigarettes you can buy due to the cost of 

servicing the machines. 
 A packet of 20 cigarettes can be purchased for as little as £4.30, but 

underage smokers purchase packs of 10, which are not available 
through cigarette vending machines. 

No consideration for family run, small businesses or their employees who 
just become the jetsam and flotsam of ill-judged Government policy. 

Compensation
 Companies will have to be compensated for the loss of their businesses, 

removal of their cigarette vending machines and their disposal 
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 Staff will have to be made redundant and retrained to allow them to 
return to the workplace 

 Support will have to be given to the companies to enable them to close 
their business and dispose of the company’s assets. 

 Bankers would foreclose on cigarette vending machine companies as 
soon as the ban was announced. 

Thank you for taking the time to read this. 

Don Murray 
Director Scottish Region 
ACM Group 
6th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

British Heart Foundation Scotland 

BHF Scotland welcomes the opportunity to respond to this call for evidence 
from the Committee. Smoking is a key risk factor for Coronary Heart Disease 
(CHD) and smokers are more than twice as likely to die from CHD as non-
smokers.i

Despite a range of tobacco control measures being implemented smoking 
rates amongst children remain consistently high in Scotland and across the 
UK.  2006 estimates suggest that around 8 per cent of boys and 11 per cent 
of girls in Scotland aged 11 to 15 still smoke.ii Young people who smoke are 
at serious risk of developing life-shortening conditions.iii People who begin 
smoking at a young age are more likely to suffer tobacco-related mortality and 
morbidity, and succumb to tobacco-related diseases earlier.iv

BHF Scotland fully supports the tobacco control measures in the Tobacco and 
Primary Medical Services (Scotland) Bill. We feel that they build on the public 
health progress that has been made in Scotland since devolution, most 
notably with the Smoking Health and Social Care (Scotland) Act. It is 
particularly pleasing that, with this legislation, the Scottish Government has 
signalled its intention to continue the tradition to lead the way for the rest of 
the UK on bold public health measures, especially with the proposal for an 
outright ban on the sale of tobacco from vending machines. We hope, as with 
the enclosed public places legislation, the rest of the UK can be encouraged 
to follow Scotland’s lead.  

Although we believe the legislative measures outlined in the Bill will have a 
significant impact on smoking rates amongst young people, they should not 
be viewed in isolation from other measures, especially the provision of 
adequately resourced smoking cessation services. We would urge the 
Committee to ensure that these services remain a key priority as they are a 
crucial part of a wider strategic approach to tobacco control. In addition, as 
the higher prevalence of smoking amongst people living in deprivation is a key 
factor in the existence of health inequalities, resources also need to be 
focussed on areas of greatest need.

BHF Scotland is an active member of the Scottish Coalition on Tobacco 
(SCOT) and we fully endorse the coalition’s separate evidence. In this 
document we will set out the particular areas of interest for BHF Scotland, 
particularly on the issue of the sale of tobacco in vending machines.  

Tobacco vending machines

BHF Scotland fully supports an outright ban on the sale of tobacco in vending 
machines. We believe that tobacco is simply too dangerous to health to be 
sold in vending machines, or via any self-service mechanism. We feel it is an 
important principle that only a face to face transaction with an individual, who 
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is able to make an informed judgement on the eligibility (i.e. the age) of the 
attempted purchaser, should be permitted as a means of selling the product. 

Other products, such as alcohol or solvents, that are also dangerous to 
health, cannot be sold from a machine, and to suggest that they should be 
would be inconceivable. Indeed, no other product that is age-restricted is 
available for sale in a vending machine. Although tobacco does not have the 
same immediate social implications as alcohol misuse, it is very harmful to 
health, and unlike alcohol there is no level of consumption that can be 
deemed safe. We are therefore firmly of the view that tobacco should be 
treated like other age restricted products and banned from sale in vending 
machines.

This view is endorsed by the World Health Organisation’s Framework 
Convention for Tobacco Control, ratified by the UK in 2004, which 
recommends a total ban on tobacco vending machines. 22 countries in 
Europe, including France, Belgium and Norway as well as many others across 
the globe do not allow tobacco vending machines.v

A significant proportion of young people in Scotland buy cigarettes illegally 
from vending machines, and, as part of an overall approach to tobacco 
control,  it is important that they are denied this access. The SALSUS survey 
from 2006 stated that one in ten young people aged 13 to 15 said they got 
cigarettes illegally from vending machines.vi The Scottish Government has 
estimated that illegal sales to young people make up between 36 per cent and 
40 per cent of all sales of cigarettes from vending machines.vii

The SALSUS survey was carried out before the rise in the minimum legal age 
for tobacco sales from 16 to 18. It seems reasonable to assume that the 
proportion of young people who get cigarettes illegally in this way will have 
risen since this data was recorded. Given that these sales already make up a 
significant proportion of all sales of cigarettes from vending machines we 
believe this is more than enough justification to ban them outright.

Alternatives to coin operated machines

We are also aware that other nations have proposed measures that will 
modify vending machines, for example to allow for sales with tokens 
purchased from behind the bar, by credit cards, or by modifications that will 
allow for age verification. We do not believe any of these measures would be 
robust enough.

BHF Scotland is concerned that any kind of modification will not be a foolproof 
way of ensuring that young people are unable to access tobacco in this way. 
All of these modifications are susceptible to exploitation. Reports from 
countries that have introduced age verification systems for vending machines 
have shown that it is very difficult to make them only accessible to over 18s.  

In Florida, where proof of age is required via an ID card, a test case 
compliance study showed that one third of attempts by minors to access 
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cigarettes through vending machines were successful. viii In Japan, reports 
suggest that machines that were modified for age verification measures have 
been exploited by underage smokers who have borrowed proof of age cards 
from friends and family.ix

Current enforcement 

A survey by the Local Authorities Coordinators of Regulatory Services 
(LACORS) reporting on test purchases by young people under the 
supervision of trading standards officers in England found that young people 
were able to buy cigarettes from coin-operated vending machines on more 
than four in ten occasions, with a number of councils reporting a 100% 
successful purchase rate.x

Because no similar data was available in Scotland, BHF Scotland has made 
Freedom of Information requests to all Scottish local authorities to establish 
what level of test purchasing currently takes place in Scotland of the sale of 
tobacco to young people from vending machines since 2007.  

Of the 32 local authorities, only 2 have undertaken any test purchasing of the 
sale of cigarettes to young people from vending machines over the period, 
Shetland and Aberdeen City. For both of these, there were only 3 test 
purchasing attempts made related to vending machines, and, in every case,
the young person was able to purchase tobacco illegally, withought being 
challenged by members of staff. Sales of tobacco from vending machines are 
therefore, nearly entirely unmonitored in Scotland at present and in the tiny 
number of cases where they have been subject to test purchasing, young 
people have been able to access tobacco illegally without being challenged.  

Local authorities are clearly unable to focus their resources on enforcement of 
the law in this area, presumably because of the competing demands on their 
resources. This is the case despite the rise in the minimum legal age for 
tobacco sales from 16 to 18, a point at which it seems reasonable to assume 
that the proportion of young people attempting to buy cigarettes illegally in this 
way could have risen. The focus of both local authorities and of staff members 
in relevant premises is on enforcement of the law as it relates to other age 
restricted products, notably alcohol, which is probably inevitable due to the 
associated social issues related to alcohol misuse. It is our view that the only 
failsafe means of restricting illegal access to tobacco from vending machines 
will be to ban them, and ensure that all sales of tobacco are a result of a face 
to face transaction, because enforcement of the existing law is not taking 
place, and will never be a priority for local authorities.

Public opinion 

Surveys have shown significant levels of public support for a ban on the sale 
of cigarettes from vending machines. In Scotland, 56 per cent of people 
surveyed by You Gov on behalf of ASH Scotland stated they strongly 
supported or tended to support a full ban on vending machines, with only 22 
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per cent of people saying they tended to oppose or strongly opposed such a 
measure.xi

As we state above, the only foolproof way of stopping young people from 
accessing tobacco from these machines is to ban them outright, and we urge 
the Committee to support the Scottish Government and endorse this view.

Tobacco Displays 

BHF Scotland fullys support an outright ban on the display of tobacco 
products at the point of sale. The display of tobacco products at the point of 
sale undermines the principle that it is illegal to advertise these products in 
other ways. Within many shops, there are large and garish displays of 
tobacco products on view, which we think is unacceptable.  

The tobacco industry appears to have embraced the use of packaging as a 
means to promote their products and, in turn, to subvert the principle of the 
legislation on advertising: Imperial Tobacco, for example, has stated that 
because of advertising restrictions, cigarette packs and their display in retail 
outlets are now a major marketing tool and that pack redesign alone had 
increased their share of the market.xii

We know that young people are disproportionately influenced by tobacco 
marketingxiii including promotional displays of tobacco within shops.xiv As well 
as being an attempt to recruit new smokers, they also serve to undermine 
attempts by people, young and old, to quit.xv

Two further points in relation to this area are worth reiterating here.  Those 
shops frequented by young people appear to have more in-store marketing 
than similar shops without so many young peoplexvi, which suggests a degree 
of awareness of the impact of marketing on young people by the tobacco 
industry.  Marketing also seems to have an impact on the decisions made by 
young smokers: a study has shown that adolescent smokers were found to 
prefer whichever brand of cigarettes was advertised most heavily in the 
convenience shop closest to their school.xvii

Although it is difficult to establish specific evidence on the efficacy of a point of 
sale display ban because such measures are so often part of a wider package 
of tobacco control measures, we do know that in other countries where a point 
of sale display ban has been introduced, smoking prevalence amongst young 
people has fallen. For example, when Iceland introduced a point of sale 
display ban as part of a package of tobacco control measures, the smoking 
rate among 16 year olds fell from 17 per cent to 10 per cent, between 2001 
and 2005.xviii

Creation of register for tobacco retailers

BHF Scotland supports the proposal to create a register for tobacco retailers. 
As laid out in the submission from SCOT, far too many retailers are still willing 
to sell tobacco illegally to young people, yet very few are ever prosecuted for 
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these offences.  We support the view that the success of any such system will 
depend upon adequate enforcement.   

Ben McKendrick 
Policy and Public Affairs Manager 
British Heart Foundation Scotland 
8th April 2009 

                                           
i Doll R, Peto R, Borehamn J & Sutherland I (2004) Mortality in relation to smoking: 50 years’ 
observations on male British doctors. British Medical Journal 328: 1519-27 

ii BHF Scotland CHD Factsheet 2008 

iii Doll R, Peto R, Borehamn J & Sutherland I (2004) Mortality in relation to smoking: 50 years’ 
observations on male British doctors. British Medical Journal 328(7455):1-10 

iv Doll R, Peto R, Borehamn J & Sutherland I (2004) Mortality in relation to smoking: 50 years’ 
observations on male British doctors. British Medical Journal 328(7455):1-10 

v The European Tobacco Control Report, 2007.   

vi Scottish Schools Adolescent Lifestyle and Substance Use Survey (SALSUS) - National 
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vii http://www.scotland.gov.uk/Topics/Health/health/Tobacco/tobacco-bill/vending 

viii Accessibility to minors of cigarettes from vending machines - Broward County, Florida, 
1996. http://www.ncbi.nlm.nih.gov/pubmed/8965805?dopt=Abstract  

ix Japan Times, 3 June 2008. http://search.japantimes.co.jp/cgi-bin/nn20080603a6.html

x Test Purchasing of Tobacco Products, Results from Local Authority Trading Standards, 1st 
October 2007 to 31st March 2008: www.lacors.gov.uk. LACORS is the organisation 
responsible for overseeing local authority regulatory services in the UK. 

xi All figures, unless otherwise stated, are from YouGov Plc.  Total sample size was 1,157 
adults. Fieldwork was undertaken between 25th – 27th March 2009.  The survey was carried 
out online. The figures have been weighted and are representative of all Scottish adults (aged 
18+). Respondents were asked to state their support or opposition to the following measures. 

xii Imperial Tobacco, UBS Tobacco Conference, 01 December 2006, London 

xiii Feighery et al., Seeing, wanting, owning: the relationship between receptivity to tobacco 
marketing and smoking susceptibility in young people. Tobacco Control 1998. Online. 
Available at: 
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583af9810 [Accessed 12th March 2008] 

xiv Wakefield et al., An experimental study of effects on schoolchildren of exposure to point-of-
sale cigarette advertising and pack displays, Health Education Research, 2006. Online. 
Available at: http://her.oxfordjournals.org/cgi/reprint/21/3/338?ck=nck [Accessed 18th March 
2008]

xv Wakefield et al., The effect of retail cigarette pack displays on impulse purchase, Addiction 
2007. Online. Available at: http://www.blackwell-synergy.com/doi/pdf/10.1111/j.1360-
0443.2007.02062.x [Accessed 19th March 2008] 
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Tobacco and Primary Medical Services (Scotland) Bill 

Brenda Orsler

I am responding to consultation on the Tobacco and Primary Medical Services 
Bill, specifically to subsection 1 which makes it an offence to display tobacco 
products, and to section 6 which makes it an offence to sell tobacco from a 
vending machine.

DISPLAY BAN

These measures are being brought in to prevent underage sales. The biggest 
source of underage sales is illegally sold tobacco, because it is cheaper and 
easier for anyone familiar with that market to access it without questions 
asked. The government's policy is to break the association of tobacco with 
shops and sales of everyday objects (tea, coffee etc). If this association is 
broken customers will be more likely to seek tobacco from illicit sources if they 
can get it. This will make tobacco more available to children, not less, 
because there are no immediate sanctions on illicit traders if they sell to 
under-age smokers..

Official claims to back the display ban are based on the experience of Canada 
and Iceland, but in these countries and in Scotland., Ireland and the USA 
significant drops in youth smoking are as follows: Scotland, boys in 1996 30%, 
in 2002 16%; girls in 1996 30%, in 2002 24% (at 15 years old); USA in 2000 
35%, in 2003 21.9% (high school students); Ireland in 1999 34%, in 2003 
27%; None of these countries had a display ban in the respective 
periods.

Of the countries claimed by the government to have a successful display ban 
that has led to less youth smoking: Canada's figures are in 2002 22%, in 2007 
15% (15–19 years old); Iceland in 2000 14.4%, in 2007 15.2% (15–19 years 
old). Only four Canadian states had instituted a ban by 2007. Iceland's ban 
was brought in in 2002 (but suspended for one year in this period) and is the 
only country that has seen an increase in youth smoking. Figures represent 
the proportion of youth smoking. Source of figures for last two paragraphs 
http://www.velvetgloveironfist.com/index.php?page_id=66 (links to official 
national sources included).

The New Zealand government has accepted that no evidence supports the 
efficacy of a tobacco display ban in reducing youth smoking: 
http://news.smh.com.au/breaking-news-world/no-evidence-tobacco-ad-ban-
works-nz-pm-20090224-8g4p.html

The Canadian Association of Convenience Stores comments on the upturn of 
illicit trading since the advent of display bans 
http://www.medilexicon.com/medicalnews.php?newsid=132994
http://www.pressandjournal.co.uk/Article.aspx/1130204?UserKey&UserKey&U
serKey=
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VENDING MACHINES

Vending machines are capable of conversion to age-related sales only, by 
tokens or other adaptations. Vending machine sales, according to industry 
sources, account for less than 1 per cent of the total market. It is hard to 
believe that youngsters even if they are successful once or twice in obtaining 
tobacco from a machine, will use such machines as a routine source of 
supply, since tobacco obtained from machines is over 40 per cent more 
expensive than tobacco purchased over the counter.

Unlike most rogue traders, tobacco industry vendors have taken measures to 
prevent under-age sales. The government should respect the measures so far 
taken rather than destroying the industry and accompanying jobs. A ban will 
only destroy an industry and lose jobs, it will not change children's success in 
getting hold of cigarettes.

CONCLUSION 

Alienating tobacco retail outlets and destroying the vending machine industry 
will not prevent underage sales but foster an illicit undercover market where 
underage sales are more rather than less likely. Since it is less than two years 
since the increase of the legal age of purchase, it should not be surprising that 
more underage purchases are attempted. This should not be used as an 
excuse to clamp down with restrictive measures that will not solve the 
problem.

Pilot of remote control vending machine in Blackpool 
http://www.blackpoolgazette.co.uk/business/No-smokes-without--.5145014.jp

Brenda Orsler 
8th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

British American Tobacco 

Support for effective, proportionate, evidence-based regulation 

We support the Government's objective of reducing youth smoking and agree 
that the manufacture, distribution and sale of tobacco products should be 
regulated.

We support effective, evidence-based regulation which can help measurably to 
reduce the public health impacts of the use of tobacco products, while respecting 
the rights of adults who choose to use tobacco products and allowing our 
business as a part of a legal industry to compete for their custom.

We believe that tobacco regulation should not lead to unintended consequences 
that could undermine its public health objectives, such as growth in illicit trade.

To this end, we welcome the opportunity to respond to the general principles of 
the Tobacco and Primary Medical Services (Scotland) Bill. Our comments are 
confined to the first point listed in the call for evidence published on 27 February 
2009:

“the need and justification for the creation of offences in part 1 of the 
Bill relating to tobacco displays and sale of tobacco products from 
vending machines” 

We look forward to continuing constructive discussions with the Scottish 
Government about topics contained in the Bill and about any future initiatives 
affecting our business.  

Product display 

We believe that a total ban is neither a necessary nor an effective step to achieve 
the stated public health goals. A total display ban is not justified given:  

 The unintended adverse consequences of a total display ban, such as 
increased illicit tobacco trade as legal tobacco products are hidden from 
scrutiny;

 The absence of relevant and reliable evidence connecting a total ban to 
reduced cigarette consumption in the aggregate, reduced youth smoking 
initiation or increased cessation rates among current smokers;

 The inconsistency of the proposal with fundamental rights to freedom of 
commercial expression; and

 The excessive and anti-competitive impacts on tobacco retailers and 
tobacco companies.
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In addition, given that tobacco advertising and promotional activities are already 
restricted at the point of sale, we believe that a total ban would deprive 
consumers of their right to be informed about the products they are buying and 
would deprive us of the ability to communicate product availability, choice and 
characteristics to consumers. 

Bans on retail tobacco display would lead to the unintended consequence 
of increasing the illicit tobacco trade by driving legal tobacco sales ‘under 
the counter’

The UK’s large illicit trade in tobacco products continues to flourish despite this 
trade operating within a de facto ‘display ban’. Banning the display of legitimate, 
duty-paid tobacco products could only further incentivise illicit trade by:  

 Impeding the ability of enforcement agencies to identify illegal stock;  
 Preventing adult smokers from distinguishing between smuggled products 

and legitimate, duty paid tobacco products before making a purchase;
 Making it easier for unscrupulous retailers to mix illicit ‘under-the-counter’ 

tobacco products with legitimate stock;
 Blurring the distinction between legitimate and illicit product, which would 

all be ‘undercover’, making it harder to reinforce public appreciation that 
smuggling, counterfeit and piracy are crimes.

Lack of evidence to support a display ban  

There is no reliable evidence to support the view that tobacco display bans or 
restrictions would achieve the public health objectives of the Bill.  

Indeed, the New Zealand Government recently abandoned plans to ban the 
display of tobacco products citing the lack of international evidence that a ban 
would reduce smoking rates and that such proposals were costly to introduce.1

The Canadian province of Saskatchewan was the first Canadian province to 
prohibit retail displays and yet the percentage of smokers actually increased from 
21% in 2002 to 24% in 2003, during the 19 months when the ban was first 
introduced.  

The UK Department of Health itself acknowledges that Health Canada’s 2006 
consultation on the issue questioned any direct causal link between banning 
display and reductions in tobacco consumption, finding any link “very 
speculative”.  
                                           
1 NZ Health Minster Press Release, Tobacco Display Ban not on Government Agenda, 3 March 
2009, http://www.beehive.govt.nz/release/tobacco+display+ban+not+government+agenda, and 
No evidence tobacco ad ban works: NZ PM, 24 February 2009 
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There is no reliable evidence establishing that tobacco product displays in retail 
environments cause consumers to purchase tobacco products on impulse. In 
support of this position, we offer the Expert Report of Dr. Christine Wood, a PhD 
in Experimental Psychology and the current Director of the Human Factors 
practice at Exponent, a scientific and engineering consulting firm. This report was 
commissioned by British American Tobacco and submitted as an appendix to our 
response to the Department of Health’s Consultation on the Future of Tobacco 
Control last year. We would be pleased to share this with the Bill Committee on 
request.

Dr. Wood’s conclusions include that:

 The display of tobacco packages in retail stores will not increase the 
initiation or prevalence of smoking or discourage those attempting to quit.

 For those who do not intend to smoke, product display will not increase 
smoking initiation because they are unlikely to pay attention to the product 
display.

 For continuing smokers, product display will not increase smoking 
prevalence because the decision to buy cigarettes is a planned purchase 
made well before a smoker enters a store.

 For those experimenting with smoking, product display should not affect 
their smoking behaviour because, assuming most experimenters are 
adolescents, adolescents should not be allowed to purchase cigarettes 
through the retail environment due to age limit laws. Moreover, other 
factors, such as family and peers, have been shown to influence smoking 
initiation separately from and unrelated to the display of cigarettes in retail 
stores.

 For smokers attempting to quit smoking, there is no reliable empirical 
basis to conclude that removing product display would have an effect on 
quitting behaviour.

 The display of cigarette packages in the retail environment does not have 
an effect on the decision to purchase cigarettes but it may have an effect 
on the choice of brand.

Display bans would predominantly penalise small retailers and specialist 
tobacconists

If display bans were implemented, small retailers, who derive up to a third of their 
revenue from tobacco products, would be less likely to be able to bear the costs 
of compliance involved in refitting their stores. Small retailers would also be more 
likely to lose sales to larger stores, as the display of products helps to counteract 
the incorrect assumption that larger stores have a bigger range of products 
available.

536



Display bans would distort competition and impinge upon manufacturers' 
ability to communicate with consumers  

Display bans would obstruct and distort competition in the market by inhibiting 
new product launches and new market entrants.  

The proposal to ban tobacco product retail display would violate freedom of 
commercial expression protected by Article 10 of the European Convention on 
Human Rights. In the present circumstances, where almost every other means of 
communicating with adult consumers is precluded by existing laws, a ban on 
display would effectively amount to the elimination of legitimate communication of 
product information at the point of sale, which is necessary for consumers and for 
manufacturers to compete with each other.

Display bans would defeat the reasonable expectations of manufacturers 
and retailers.  

Any proposal for an outright ban on tobacco product display at retail is contrary to 
the reasonable expectations of the industry that derive from the various recent 
pronouncements made by the English High Court of Justice and the UK 
Department of Health.

The English High Court recognised in assessing the proportionality of the 2004 
Point of Sale (POS) Regulations:  

 The legitimacy of product display as a key means for tobacco 
manufacturers to establish the availability of their products and to 
communicate product characteristics to consumers. ; and

 The need for customers to be able to see what is available for sale.  

Similarly, the UK Department of Health in the Full Final Regulatory Impact 
Assessment of the 2004 POS Regulations, stated that it was “satisfied that the 
regulations as drafted are proportionate and strike a balance between the 
overarching aim to protect public health and the need to ensure that those selling 
tobacco products are able to communicate with their customers”. It was clearly 
recognised at the time of the POS regulations that the remaining means of 
communication with consumers struck an appropriate balance between the 
protection of consumers on the one hand, and the right to give and receive 
information on legally available products and to allow inter-brand competition to 
continue on the other.

Furthermore, as the Department of Health accepted in its consultation last year, 
compliance with the POS regulations has been “generally good” and no attempt 
has been made to raise any concerns with either manufacturers or retailers.
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Display bans are likely to lead to the unintended consequence of increased 
consumption

Display bans are likely to lead to increased price competition, resulting in 
consumers down-trading to cheaper brands - or cheap illegal cigarettes - and 
thus increasing tobacco consumption. Putting cigarette brands under the counter 
would lead to a commoditisation effect whereby, without the ability to differentiate 
one brand from the next at the point of sale, consumers are likely to perceive all 
cigarettes as the same.

Vending machines 

We acknowledge the Scottish Government’s concerns about youth access to 
vending machines and recognize that tobacco vending machines, like any other 
tobacco retail channel, require responsible management within a sensible 
regulatory framework.

We do not support prohibition of tobacco vending machines. Vending machines 
provide a secure point of sale that enables hotels, restaurants, bars and similar 
venues to prevent stock theft and reduce the burden on busy staff. However, we 
would support a proposal requiring mechanisms on all tobacco vending 
machines to restrict under age access by young people in venues that are not 
themselves age-restricted. If age restriction devices are required, we recommend 
that this be done in close consultation with vending operators to ensure that any 
proposed solutions and implementation timeframes are feasible. We further 
recommend that the Government encourages strict adherence with existing 
legislation limiting access to vending machines by people under the age of 18.

Age-restriction devices have also been recognised as an effective and 
proportionate response to curbing youth access to vending machines in other 
highly regulated countries such as Australia and New Zealand. This solution 
allows for a routine age check prior to purchase, thus addressing the 
Government’s concerns.

Ronan Barry 
Head of Corporate and Regulatory Affairs 
British American Tobacco 
7th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

C. Morton 

I am employed as a Service Manager by Sinclair Collis, a cigarette vending 
machine operator in Scotland, and have been with them for 12 years. 

I am extremely concerned that the Scottish Parliament is considering banning 
cigarette vending machines and believe it to be a totally disproportionate action 
to take. I know our Company has been working on a technical device to 
implement age-restricted access controls to our vending machines for some time 
now, and I simply can’t understand why this effective solution will not be given 
the chance to prove itself as it would appear that business in the rest of the UK 
will be by the Westminster Government. 

There are other cigarette vending companies in Scotland, but I know that Sinclair 
Collis employs 14 other colleagues as well as myself in Scotland and we are 
totally reliant on our business for our income and survival. 

Since the introduction of the Smoking in Public Places ban in March 2006, 12 of 
my colleagues in Scotland have already lost their jobs.  The current economic 
climate only makes the personal impact of your proposal to ban cigarette vending 
machines that much more difficult to contemplate. 

I have personally seen many pubs close down in the last three years and others 
decide they will no longer have a cigarette machine as a result of the ban, even 
though it is still legal for adult smokers to buy cigarettes and smoke outside. 

Due to the high associated costs in the vending industry, our cigarette prices are 
comparatively expensive, so it is very unlikely to be the preferred way for young 
people to buy cigarettes when cheaper packs are easily available from retail 
outlets, or worse still through illegal street traders openly trading at our local 
market.

I would ask that the Government does not press ahead with its plans to ban 
cigarette vending machines, and respectfully implore you to instead consider the 
more reasonable solution of age-restricted access.

Give us a chance to show our controls can work and help me to keep my job.

C. Morton 
Employee
Sinclair Collis 
7th April 2009
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Tobacco and Primary Medical Services (Scotland) Bill 

Caseys Vending Ltd 

As a member of the ACM National Independent Vending Group and the National 
Association of Cigarette Machine Operators, I am sending this submission to 
oppose the proposed ban on cigarette vending machines as part of the ‘Tobacco 
& Primary Medical Services (Scotland) Bill’. 

Due to the continued manipulation and fabrication of statistics, it has become a 
contemporary myth that cigarette vending machines are a primary source of 
tobacco purchase by underage people. Never in my 32 years of experience in 
the tobacco vending industry has this been the case and if this industry is 
allowed to continue, I severely doubt it ever will be the case. 

Appended is a list of genuine statistics that are the make-up of the tobacco 
vending industry in its current form. I urge you for the protection of this industry 
and the livelihoods of the many hard working people in this industry to take note 
and look at the real statistics. Please do not allow yourselves to be taken in by 
the falsehoods that are prevailing over the truth and ask yourselves some honest 
questions.

Is it right or proper for trading standards officers to covertly direct underage 
persons to tobacco vending machines located in licensed premises, provide them 
with the correct change and aid them to a purchase unnoticed as another trading 
standards officer distracts the licensee of the premises? Is this the stuff to 
legislate on, or is this fabricated underhand foul play designed to entrap a 
licensee. This is clearly an exercise that bears absolutely no comparison to the 
reality of everyday life?  Please provide me with an answer for this question. 

Do you know what percentage of UK volume tobacco consumption can be 
attributed to tobacco vending machines?
Answer= 0.8% 

Do you know what percentage of UK volume tobacco consumption can be 
attributed to illegal smuggled tobacco sold on the streets of the UK?  
Answer= 30% 

Surely, this simple straight forward genuine statistic is enough for you to 
understand the underlying root of this issue. A root that needs dealing with: A 
root that needs government action to oppose it. But no! That appears to be a little 
too difficult. Trying to destroy the legitimate business of 0.8% of the industry is 
clearly the easy target to pick on and bully. 

What effect would a ban on tobacco vending machines have on tobacco 
consumption?
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Answer= None, smokers will purchase elsewhere. 

Do underage persons use tobacco vending machines regularly? 
Answer= No.

Why? Because machines are located inside licensed premises that are 
supervised. Because it is very expensive to purchase tobacco through a vending 
machine with the equivalent of paying £7.00 for a pack of 20. Because it is easier 
to source tobacco elsewhere. 

To impose a ban on tobacco vending machines would have a negligible affect on 
the prevalence of tobacco consumption in underage people. To impose a ban on 
tobacco vending machines would have a devastating affect on the many 
independently run businesses in this industry with consequential welfare issues 
from every perspective. We would be forced to seek compensation for enforced 
loss of our businesses. 

In conclusion, I can only ask and hope you will take note of the above and the 
appended summary & statistics. I can only ask and hope you will understand a 
ban on tobacco vending machines will serve no purpose other than putting a lot 
of people out of business. It will not reduce the prevalence of tobacco 
consumption in underage people. 

G T S Casey 
Caseys Vending Ltd 
8th April 2009 
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Summary & Statistics Appendix 

We are being manipulated by the anti-smoking lobby who are repeating and 
repeating lies until eventually misinformed people believe the lies and they 
are perceived to be the truth. 

 The only time I know of where underage people have purchased 
cigarettes from a vending machine is when Trading Standards conduct 
“sting operations”.   They take underage “child volunteers” in to a pub, 
show them where the machine is, give them the exact money to make 
a purchase and then distract staff to allow a purchase to take place. 

Cigarette vending machines represent 0.8% of cigarette sales 
 Supermarkets represent 29.5% of cigarette sales 
 Garages represent 11.7% of cigarette sales 
 Convenience Stores represent 53.3% of cigarette sales 

Smugglers represent 30% of total cigarette sales 

Any ban on vending machines would have no effect on sales, smokers 
would buy cigarettes elsewhere 

 A ban would mean that 50% sites would stop selling cigarettes the and 
a percentage will sell illegal or counterfeit cigarettes with the 
Government receiving no tax and having no influence over those sales. 

Children do not use vending machines regularly 
a. Due to being located in licensed premises 
b. Children do not walk in off the street in to pubs 
c. Cigarettes in cigarette vending machines are far more expensive 

than in shops therefore making them far less attractive to child 
purchasers.

Cigarettes bought from a vending machine are not cheap.
 They sell packs of 16 cigarettes for £6.00 – this is equivalent of paying 

£7.00 for a packet of 20 cigarettes.
 They are the most expensive cigarettes you can buy due to the cost of 

servicing the machines. 
 A packet of 20 cigarettes can be purchased for as little as £4.30, but 

underage smokers purchase packs of 10, which are not available 
through cigarette vending machines. 

Bans are for people who are too narrow minded to consider a managed 
solution.

No consideration for family run, small businesses or their employees who 
just become the jetsam and flotsam of ill-judges Government policy. 

Compensation
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 Companies will have to be compensated for the loss of their 
businesses, removal of their cigarette vending machines and their 
disposal

 Staff will have to be made redundant and retraining to allow them to 
return to the workplace 

 Support will have to be given to the companies to enable them to close 
their business and dispose of the company’s assets. 

 Bankers would foreclose on cigarette vending machine companies as 
soon as the ban was announced. 
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Tobacco and Primary Medical Services (Scotland) Bill 

CBI Scotland 

Introduction & General Comments

1. CBI Scotland’s Public Services Group welcomes the opportunity to respond to 
the Scottish Parliament Health & Sport Committee’s call for evidence on the 
Tobacco & Primary Medical Services (Scotland) Bill. Our evidence relates 
solely to those aspects of the Bill relating to the proposed changes to eligibility 
criteria for providers of Primary Medical Services.

2. The CBI is the national body representing the UK business community. It is 
an independent, non-party political organisation funded entirely by its 
members and speaks for some 240,000 businesses that together employ 
around a third of the UK private sector workforce. The CBI’s membership 
includes 80 of the FTSE 100, some 200,000 small and medium-sized firms, 
more than 20,000 manufacturers and over 150 sectoral associations. The 
CBI’s membership also includes a broad spectrum of healthcare companies 
providing services to the NHS across the UK. Several of these companies are 
providing GP and primary care services such as walk-in centres south of the 
border. Transformation and continuous improvement is essential for 
successful public services and central to their mission in delivering universal 
high-quality services. Business – as a service user, a funder and a provider of 
services – has a vital contribution to make to this process.

3. CBI Scotland urges the Scottish Parliament not to endorse and implement a 
ban on independent primary care provision. Instead we recommend a proper 
review that also takes account of the results of the devolved government’s 
public survey (currently underway) – which seeks the views of 500,000 people 
about access to GP services – and which is expected to be published in the 
summer of 2009. We believe the Scottish Government was wrong to progress 
its proposals for a ban and instead ought to analyse existing service delivery 
and what the future service needs might be in Scotland. Specifically this 
review should explore: 

 What services are needed by patients and any gaps in provision 
 The best ways to deliver the services required 
 The evidence that a mixed model of service delivery achieves the 

outcomes patients want 
 How this mixed model delivers services in the most efficient and most cost 

effective way.

4. CBI Scotland believes that if the Scottish Government implements its 
proposals to ban independent providers from competing to deliver primary 
care services, a significant opportunity to ensure services become more 
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innovative and responsive to patient needs would be lost. The Scottish 
Government rightly seeks to improve health outcomes, and rightly looks to 
continental Europe for public policy inspiration. But closing the door to 
potential new sources of innovation and the high quality care provided by 
independent sector providers would, in fact, place Scotland as an isolated 
case.

5. Limiting the ability of individual health authorities to choose who to appoint to 
provide GP services flies in the face of the Scottish Government’s professed 
aim, as outlined in Moving Scotland Forward: The Government’s Programme 
for Scotland published in September 2008, to seek to encourage a ‘culture of 
independence’ and responsibility for decision-making amongst health 
authorities and other semi-autonomous public bodies. Curtailing the variety of 
service providers also contradicts the Programme for Government when it, 
rightly, commits to “achieving a more outcome-focused public sector”.

6. The proposed legislative ban on firms providing GP services marks a worrying 
departure for a devolved government which has previously committed itself to 
a welcome agenda of pursuing “lighter and more effective regulation”.

7. The majority of EU states with the most successful and respected healthcare 
systems have developed successful partnerships with the private and 
voluntary sector. France has an inclusive system, where all private providers 
work within the national scheme for universal public health insurance. In Italy, 
physicians run private practice next to their public jobs, while citizens are 
increasingly encouraged to make free choices, which have stimulated the 
performance and efficiency of the health system. In Iceland and Spain public-
private partnerships have been successfully used to develop public health 
campaigns to tackle problems, such as obesity.1 The Netherlands and 
Switzerland are two more countries where experience suggests that 
innovation and choice have been the hallmarks of systems that rely on the 
private sector to achieve universal coverage, resulting in a high level of 
patient satisfaction. 

8. CBI Scotland’s Public Services Group argues that: 

 Strong public services – with public, private and voluntary providers all 
making a contribution – are needed to build a Scottish NHS that is fit for 
the future 

 Reform will protect the principle of equity in NHS provision and drive up 
standards in services across primary care 

 Innovative forms of provision have delivered the care and services 
patients want 

1 The Bridge – quarterly newsletter for the WHO Europe, winter 2006 issue 
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Strong public services – with public, private and voluntary providers all 
making a contribution – is needed to build a Scottish NHS that is fit for the 
future

9. Strong and effective public services are essential to our nation’s economic 
and social wellbeing and for that reason a great deal is expected of them. 
Public services should be high in quality and promote social justice while 
remaining economically efficient and affordable. They are required to address 
the wider public interest, while also meeting the needs and high expectations 
of the individual citizen. Given the resource constraints (which are set to 
continue for the foreseeable future), efficiency, high productivity and value for 
money are equally crucial. 

10. The CBI believes in strong public services that rise to these complex 
challenges. As the voice of business we want to work with others – citizens 
and their elected representatives, consumer advocates and community 
organisations, public service managers, trade unions and other employee 
representatives – to ensure our public services are responsive to public 
expectations and capable of self-improvement. 

11. All commissioners and providers of public services should be working towards 
the objectives – to deliver the best care to patients in the long term. All 
commissioners should be open to using the best provider, from any sector 
and regardless of ownership model, to ensure this objective is met. Similarly, 
for providers, there must be real and immediate consequences for failure to 
perform and mechanisms to deliver effective change. Success should be 
properly rewarded and incentives should be provided to improve 
performance. We believe that choice in service delivery and competition 
between providers is an important way of delivering more effective 
accountability.

12. Based on the private sector’s experience in responding to customers’ needs, 
we believe public services would be significantly improved for patients and the 
public by involving people in setting priorities and in service design and 
delivery. 

13. For these reasons, we believe the future of General Practice in Scotland 
should be one of a mixed economy, with a wide range of public and private 
providers all making a contribution.

Reform will protect the principle of equity in NHS provision and drive up 
standards in services across primary care

14. CBI Scotland supports the Scottish Government’s vision for an NHS where 
partners have real involvement and representation. It is right to put patients’ 
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interests first, and we share its commitment to the NHS principles of equal 
access on the basis of medical need and available free at the point of care.

15. However, the Scottish Government appears to believe that involving the 
independent sector in the provision of NHS health care will lead to profits 
being put before patients. The CBI rejects this notion, and believes that a 
wider range of private and voluntary organisations are well positioned to 
deliver better services because of their experience and understanding of 
people’s needs. Both sectors have the ability to deliver choice and satisfaction 
to citizens and communities.

16. The Scottish Government will be letting down the public if it does not use 
them to the full, because mobilising new providers from all sectors through 
competition is an excellent route to service innovation.

17. The CBI accepts that healthcare is far from a perfect market: 

 Information can be scarce and technical in nature 
 The use of healthcare is unpredictable and often cannot be planned 
 The need for security of supply means core and emergency services 

cannot fail 
 Clustering related specialities (e.g. trauma, emergency diagnostics and 

intensive care) means economies of scale are often required in secondary 
care.

18. Clearly, if health services were left purely to market forces, equitable and 
efficient outcomes would not result. However, we believe the Scottish 
Government’s proposals, which oppose the use of competition and choice for 
primary medical care services, miss the point. In primary care, more capacity 
would allow GPs to compete for patients on the basis of access to high-quality 
care.

19. Although patients can currently switch between GPs, the Scottish market for 
general practice is not competitive. GPs are independent contractors to the 
NHS but operate on a monopoly basis, within demarcated geographical 
boundaries. More could be done to raise standards and improve service 
levels. Public services are meant to be universal and support the aspirations 
of all, but we know that some of those who are most in need can often not 
access them. 

Innovative forms of provision have delivered the care and services patients 
want

20. CBI Scotland believes patients can see significant and continuous 
improvement in their services through innovation. With independent sector 
providers of GP services in operation down south, new services have been 
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rolled out that are more accessible and designed to fit around people’s lives. 
There are many examples from across the NHS south of the border where 
independent sector provision has delivered real benefits to patients, and 
Scottish patients should not be denied the opportunity to benefit from new 
service provision that could deliver improvements to their care.

21. For example, walk-in centres in commuter-dense areas, such as train stations 
and city-centres have made it easier for working people to properly take care 
of their health through regularly seeing a doctor. This has also reduced the 
time and financial cost to the economy of work absenteeism through 
preventable ill health and attendance at GP appointments during the working 
day. CBI research estimated this cost the total UK economy £1bn and 3.5m 
working days in 2007.2 To address this problem, Poole Primary Care Trust 
(PCT) opened an NHS Healthcare Centre in the Boots store in the city centre. 
It is a satellite surgery in which five GPs from the local practice work one day 
a week. The service offers convenient access to patients who would prefer to 
see their GP on the high street rather than a separate visit to the GP practice. 
The Healthcare Centre offers blood testing, a diabetes service, podiatry and 
other services. 

22. Similarly, Tower Hamlets Primary Care Trust in partnership with the 
independent provider, Atos Origin, opened a walk-in centre in London’s 
Canary Wharf. The centre offers commuters and local residents quick and 
convenient access to primary healthcare services. A wide range of minor 
illnesses and injuries can be treated without the need for an appointment. 
Since the centre opened surveys show that 97% of patients have found the 
care ‘good’ or ‘excellent’. A team of experienced nurses and a GP is present 
at the centre at all times, rather than just the hours specified in the contract, to 
ensure maximum patient care. The PCT has a seat on the project board, 
which is part of the formal governance arrangements for the centre. This 
allows the PCT to effectively integrate the walk-in centre with other parts of 
the local health economy and helps relieve pressure in the acute sector which 
patients might otherwise have visited.

23. Encouraging new providers from the independent sector to provide services 
alongside existing GP services would also help to improve access and build 
capacity in Scotland’s under-doctored areas, urban and rural.

24. The Scottish Government’s own data shows that all too often the 281,538 
people who live in Scotland’s most remote rural communities find that they 
cannot get to their local GP surgery within a 15 minutes drive, and even fewer 
could get there if they had to rely on public transport.3 Mobile units, operated 

2 ‘Just what the patient ordered’, CBI report, September 2007 
3 Rural Scotland Key Facts 2007, Scottish Government document, showed that 14% of people in 
remote rural areas lived more than 15 minutes driving time from their GP surgery, while just 28% 
could use public transport to get there in the same time.
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by independent sector providers down south, have been used to undertake 
pre-operative assessments, surgery and post-operative care, bringing care 
almost to a patient’s doorstep. They have been used across rural areas such 
as Cumbria, Lancashire, Cheshire, Cornwall, Dorset and Somerset, 
consistently achieving a 97% patient satisfaction rate.4

25. In urban areas too, new surgeries, operated by independent sector providers 
in deprived and under-doctored areas in England have started to deliver real 
benefits.  Since 2006, independent sector providers have been operating 
surgeries in the diverse areas of Derby and Camden in London.  Reports 
show these schemes increased their list sizes by 33% in their first year of 
operation, which means that people who were previously missing out on 
primary care now have access to a doctor and can also be contacted by the 
local NHS – an important way of tackling poor public health through changing 
personal behaviour. The centres show high patient satisfaction rates and 
extensions in opening hours to 8am-8pm Monday to Friday and weekend 
openings have proven very popular.5

Conclusion

26. These examples, from across the NHS and also abroad show what can be 
achieved when the independent and public sectors are encouraged to work 
together for the common patient interest. We want to see a similar approach 
in Scotland, and the CBI and its members stand ready to work with the 
Scottish Government to achieve this. Patients’ needs must be put to the 
forefront of reform and their views will be heard through the publication of the 
Scottish Government’s survey later this summer. The Scottish Government 
must listen to these views and conduct the review CBI Scotland has 
recommended, and that both the Government and Parliament should not 
proceed with banning firms’ from providing GP services.  

David Lonsdale 
Assistant Director 
CBI Scotland 
2nd April 2009 

4 Netcare company website, accessed 15 December 2008 
5 Derby PCT spokesperson, 31 January 2008  
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Tobacco and Primary Medical Services (Scotland) Bill 

Centre for International Public Health Policy 

The Centre for International Public Health Policy makes the following 
submission under the Scottish Government’s consultation on the Tobacco and 
Primary Medical Services (Scotland) Bill, 26 February 2009.

Conclusion and recommendations 

We argued in our first submissioni under this consultation that none of the 
Government’s original proposals for amending legislation were sufficient to 
prevent commercial contracting by shareholder companies. We pointed out 
that the focus on entry controls run counter to general policy trends and 
competition law frameworks in the UK and in the EU. We also pointed out that 
in Scotland Health Boards can avoid commercial contracting by opting for 
salaried GPs or for NHS (non-commercial) contracts.

Our view is unchanged. The Tobacco and Primary Medical Services 
(Scotland) Bill fails to prevent commercial contracting by shareholder 
companies and we reiterate our recommendation that the Scottish 
Government enact legislation that mandates Health Boards only to contract 
for primary care services on a non-commercial basis.  This requires a new Bill 
different from the one proposed. 

We also recommend that the Scottish Government, with the devolved 
authorities in Wales and Northern Ireland, make representations to the UK 
Government and English Department of Health concerning the removal of 
commercialisation pressures in the UK-wide GMS contract that conflict with 
their devolved powers;  and furthermore that arrangements should be put in 
place to ensure that changes in patient entitlements consequent on local 
contracting should be adequately monitored. 

Finally we recommend that the Scottish Government improve and review the 
data required to monitor the impact of current changes to out-of-hours 
provision on access, use and outcomes of care.

Introduction

We welcome the changes to eligibility criteria for bodies contracting with 
health boards contained in part 2 of the Tobacco and Primary Medical 
Services (Scotland) Bill. However, we note that the amendment does not 
meet the commitment of the Cabinet Secretary for Health and Wellbeing in 
2008 to ‘ensure that NHS Scotland remains firmly in the public sector – a 
public service delivered in partnership with the public.’ii This is because the 
Bill adopts and perpetuates the English market system introduced by the new 
GMS and related contracts. These new contracts overturn the consensual 
approach to primary care entitlements in two ways. First, they allow health 
service funds to flow to shareholders and second they facilitate commercially 
inspired changes in service entitlements and workforce standards. If the bill 
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were to be passed in its present form, the Scottish NHS would retain key 
characteristics of the English commissioning system at odds with the non-
commercial views expressed by the Scottish Government.

Background 

The UK 2004 GMS contract reforms fundamentally changed the relationship 
between GPs and the state by allowing locally negotiated commercial 
contracts between GP practices and health boards in Scotland.

The reforms involved the following deregulation: 
 Separation of control over services from the GPs who actually provide 

them
 Introduction of private commercial contracts to replace NHS 

agreements
 Additional freedom from the national regulatory framework for services 

normally provided by GPs (the Red Book); 
 Additional freedom for local negotiation of services and staff terms and 

conditions
 Freedom for commercial companies to provide primary care services.

Taken together, the reforms established a primary care market by changing 
the contractual basis from public law to private commercial law. Commercial 
contracting has been substituted for professional self-regulation within a 
nationally negotiated agreementiii.

In England, companies under private law can now compete for locally 
negotiated, cash-limited, commercial contracts. These companies  control 
primary care services, staff mix, terms and conditions of service, doctor-
patient ratios, and access for patients. Since 2004, PCTs in England have 
been able to subcontract services to “anyone capable of securing the delivery 
of such health services”iv. These different providers include American 
managed care companies such as United Health Europev, and also retail 
companies such as Boots, Tesco, and Sainsbury’s, some of which now offer 
GP services in addition to pharmacy services.  At the same time the general 
pharmaceutical contract introduced in England allows for other GP services to 
be provided by high street pharmacists and pharmaceutical companies.

The UK government has claimed that GPs have always been and will remain 
independent contractors under the reforms. But for the last forty years 
independent contractor status has been discussed in terms of clinical 
autonomy in the context  of developing state controls for ensuring universal 
access, quality of care and core servicesvi. The transfer in 2004 of the 
contract to practices, including commercial undertakings, introduces a 
commercial impetus to the development of primary medical services and 
represents a radical break with the earlier tradition.
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The Tobacco and Primary Medical Services (Scotland) Bill 

Sections 30 of the Tobacco and Primary Medical Services (Scotland) Bill 
retains the health board freedom to contract with commercial companies. As 
things stand, any company can take on a locally negotiated contract. The 
amendment introduces new eligibility criteria that will restrict contracts to 
companies which satisfy all of the following conditions: 

a) at least one share in the company is legally and beneficially owned by 
a medical practitioner or other health care professional;

b) any share which is not so owned is legally and beneficially owned by 
an individual (s.30(2c)); and  

c) the shareholder has ‘sufficient involvement in patient care’ (s.30(4)). 

The Bill is apparently intended to honour a 2008 commitment by the Cabinet 
Secretary of Health and Wellbeing to an NHS with a ‘mutual ethos’, that is, 
one ‘designed to serve its members’ and is publicly deliveredvii. This goal has 
been interpreted as a pledge to eradicate competition from NHS provision. 
For example, Lothian Health Board says it rules out service provision through 
‘a commercial competitive environment subject to the risks and rewards 
inherent in commercial and financial markets’viii.

Response 

Sections 30 of the Tobacco and Primary Medical Services (Scotland) Bill does 
not conform to the minister’s 2008 assurance that NHS Scotland will remain a 
‘mutual’ organization ‘firmly in the public sector – a public service delivered in 
partnership with the public.’ On the contrary, the Bill adopts the English model 
and retains the 2004 market reforms which create a primary care market open 
to competition with commercial companies 

The Bill will retain the Health Board freedom to negotiate primary care 
services locally with commercial undertakings on the basis of commercial 
contracts. Such contracts, enforceable in private law courts, are designed to 
introduce a commercial, competitive environment that will influence models of 
care.

In England entrepreneurially-minded GPs have exploited these provisions to 
undermine traditional entitlements to GP services. ChilversMcCrea is a 
company set up by a doctor and a nurse in Chelmsford in 2003, and is now 
the largest alternative provider of NHS primary care services in the UK, 
managing 40 GP practices in England and Wales from its base in Essexix.

The company is associated with the policy of ‘lower cost general practice’ 
involving the replacement of GP out-of-hours cover with nurses and 
emergency care practitionersx; with a dramatic expansion of private sector 
involvement in primary care at the expense of traditional GP-led practicesxi;
and with joint ventures with multinational companies such as Boots for the 
provision of ‘in-store’ surgeriesxii. This undertaking would remain eligible to 
contract in Scotland were the Bill to be approved in its present form.
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Other GP-led companies are avoiding adoption of the BMA model contract, a 
key part of the 2004 reforms, with only 52% of salaried GPs in PMS (s.17C) 
practices on the model contract and a growing number employed as ‘fixed 
share partners’ with no employments rights and few voting rightsxiii.
Meanwhile, another GP-led company, IntraHealth, is credited with being the 
first to open a GP surgery in England staffed entirely with privately employed 
doctors.

No data are collected centrally by the English Department of Health on the 
involvement and services of companies of this type so it is not possible to 
monitor changes in service entitlements, access for patients or staffing. 

Meanwhile. in Scotland, Tayside Health Board is using a similar contracting 
route to revolutionize out-of-hours cover in Kinloch Rannock by proposing the 
substitution of a roster of locally-recruited volunteers for GP cover. The 
scheme, known as ‘First Responders’, will make Rannock the first community 
in the UK to lose twenty-four hour GP cover. 

Restriction of eligibility for s.17C practices will therefore not prevent the entry 
into the Scottish NHS of commercially-driven, private health care 
organizations. On the contrary, it will perpetuate the practice of putting health 
service delivery in the hands of private law bodies that are not publicly 
accountable.

Conclusion and recommendations 

We argued in our first submissionxiv under this consultation that none of the 
Government’s original proposals for amending legislation were sufficient to 
prevent commercial contracting by shareholder companies. We pointed out 
that the focus on entry controls run counter to general policy trends and 
competition law frameworks in the UK and in the EU. We also pointed out that 
in Scotland Health Boards can avoid commercial contracting by opting for 
salaried GPs or for NHS (non-commercial) contracts.

Our view is unchanged. The Tobacco and Primary Medical Services 
(Scotland) Bill fails to prevent commercial contracting by shareholder 
companies and we reiterate our recommendation that the Scottish 
Government enact legislation that mandates Health Boards only to for primary 
care services contract on a non-commercial basis.  This requires a new Bill 
different from the one proposed. 

We also recommend that the Scottish Government, with the devolved 
authorities in Wales and Northern Ireland, make representations to the UK 
Government and English Department of Health concerning the removal of 
commercialisation pressures in the UK-wide GMS contract that conflict with 
their devolved powers;  and furthermore that arrangements should be put in 
place to ensure that changes in patient entitlements consequent on local 
contracting should be adequately monitored. 

553



Finally we recommend that the Scottish Government improve and review the 
data required to monitor the impact of current changes to out-of-hours 
provision on access, use and outcomes of care.

Professor Allyson Pollock 
Professor of International Public Health Policy 
Centre for International Public Health Policy 
20th March 2009 

i Allyson Pollock, Elke Viebrock, David Price. Response to the Scottish Government’s 
consultation on changes to eligibility criteria for providers of primary medical services. CIPHP: 
17 December 2008. 
ii Scottish Government (2008) Better Health, Better Care, 2008: 3. 
iii Pollock AM , Price D , Viebrock E , Miller E , Watt G. The market in primary care. BMJ, vol. 
335. 2007; pp. 475-7 
iv Department of Health (2006) NHS Primary Care Contracting. 
v Salisbury, C. (2008), The involvement of private companies in NHS general practice. BMJ, 
336, 7641, pp. 400-401. 
vi Jane Lewis (1998) The Medical Profession and the State: GPs and the GP Contract in the 
1960s and the 1990s. Social Policy & Administration;  32( 2): 132–150. 
vii Scottish Government (2008) Better Health, Better Care, Action Plan. 2008:5. 
viii Lothian Health Board, Board minutes, 11 December 2008: 2. 
ix http://www.chilversmccrea.co.uk/map/CM%20Practices%2008_11_woname.pdf.
x Pulse 17 September 2008. 
xi Pulse, 3 December 2008. 
xii Pulse, 29 April, 2008. 
xiii Pulse, 5 November 2008. 
xiv Note 1.
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Tobacco and Primary Medical Services (Scotland) Bill 

Children in Scotland 

Children in Scotland welcomes the invitation to submit evidence to the Health 
and Sport Committee on the Tobacco and Primary Medical Services 
(Scotland) Bill. We would like to note that we strongly support the evidence 
submitted by ASH Scotland, one of our member organisations. 

We particularly endorse the points they have made in regard to the links 
between smoking, ill health and deprivation and the increased likelihood of 
young people from deprived backgrounds continuing smoking into adulthood. 

We also support ASH’s proposals for tighter regulation of retailers, tobacco 
display bans in shops; and the removal of tobacco vending machines, to limit 
the access of tobacco products to young people. Preventing access to, and 
significantly reducing, the use of tobacco products by children and young 
people should be a priority for the Scottish Government in its dealings with the 
tobacco industry and retailers. 

Preventing children and young people from taking up smoking is key to 
preventing future ill health and premature death from smoking related 
diseases in Scotland. 

Marion Macleod 
Senior Policy and Parliamentary Officer 
Children in Scotland 
3rd April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Convention of Scottish Local Authorities 

1. COSLA, as the representative organisation for Scotland’s councils 
welcomes the opportunity to respond to the Scottish Parliament’s request for 
evidence to assist with its Stage 1 scrutiny of the Tobacco and Primary 
Medical Services (Scotland) Bill. 

2. In accordance with established practice, this submission does not 
summarise the individual responses made by COSLA member councils in 
their own right, which may therefore concentrate on issues of local priority, 
but focuses on issues of national and political significance to local authorities.  
The submission, which is restricted to Part 1 of the Bill, has, however, been 
informed by the views of member authorities made available to COSLA in 
time for the preparation of this response. 

General

3. It is noted that the tobacco control provisions in the Bill are part of a 
programme of measures specifically designed to dissuade children and 
young people from smoking and so ultimately to reduce smoking prevalence 
in Scotland.  This aim is strongly supported by COSLA and its member 
councils.  Success here would significantly improve the nation’s general 
health and in so doing contribute to the achievement of National Outcomes 
(we live longer, healthier lives), help meet targets for smoking reduction 
(reduce the percentage of the adult population who smoke to 22% by 2011) 
while at the same time helping meet wider health related objectives objectives 
within councils’ individual single outcome agreements. 

Specific points identified in Call for Evidence

4. With regard to the specific aspects of the Bill highlighted in the 
Committee’s call or evidence, COSLA would comment as follows: 

(i)  The need and justification for the creation of offences in Part 1 of the Bill 
relating to tobacco displays and sale of tobacco products from vending 
machines

The creation of this offence is welcomed as it sends a clear message to the 
business community that there is a strong commitment to reducing the 
number of young people starting to smoke by restricting the availability of 
tobacco products to them and by taking steps to reduce their visibility. 

(ii)  The advantages and disadvantages of creating a register of tobacco 
retailers

There is a range of opinions regarding the creation of a register of tobacco 
retailers.
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Those in favour feel any measures that would help prevent children taking up 
smoking should be supported; that it would assist councils with enforcement 
of the legislation as it would allow the prioritisation of inspections to ensure 
compliance; and it would also encourage traders’ compliance given the 
enforcement sanction of losing the ability to trade in tobacco.

Others, however, feel that a register is unnecessary and that it would simply 
be another bureaucratic measure the cost of which could be directed to other 
work.

Specific issues raised include: the need for further information about how the 
register will be established and maintained and by whom (to allow 
consideration of matters such as the handling of multi-retailers’ premises); 
how it will be accessed; and how ‘user friendly’ it will be.  To be effective the 
register would require being easily accessible to councils and the information 
it contains up to date, otherwise there is the risk of enforcement action being 
initiated in error.

The costs of any scheme should be kept to an absolute minimum with the 
least possible administrative burden on retailers and local authorities. 

(iii)  The means of enforcement and the fixed penalties regime proposed in 
part 1 of the Bill 
Existing experience of fixed penalties will be drawn on by councils.  However, 
an enforcement policy or code of practice may be required to establish when 
the various enforcement options (fixed penalties, banning orders and reports 
to Procurator Fiscal) should be used. 

(iv)  Other aspects of the Bill
It is noted that member councils have identified a number of technical matters 
that require clarification (eg arrangements for the registration of mobile vans 
and other movable structures at public events such as T in the Park where 
businesses from outwith Scotland sell tobacco products) and it is assumed 
that these will be addressed.  It is important that there be absolute clarity as 
to where there is scope for local discretion and where responsibility will lie for 
communication with affected retailers and publicising the changes. 

Resources

5. COSLA’s policy position with regard to the financial implications of new 
legislation has consistently been that any new burdens falling on local 
councils must be fully resourced by the Scottish government.  This remains 
COSLA’s position.

6. The conclusion in the Financial Memorandum that the provisions of 
Part 1 of the Bill will not give rise to any administrative, compliance or other 
cost for local authorities is noted.  While this conclusion has been accepted 
by some councils, others do have concerns about potential new burdens 
which will vary depending on the nature of the council – rural or urban.  
COSLA would therefore reserve its right to monitor implementation and, 
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should additional costs become evident as the legislation is implemented, 
raise the matter with the Scottish Government. 

Syvlia Murray 
Policy Manager, Children & Young People Team 
Convention of Scottish Local Authorities 
9th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Davidson Vending 

Having read the bill regarding the banning of cigarette vending machines 
proposed by the Scottish Government, I have no option but to write to explain 
what this would mean to me and other vending operators around Scotland. In my 
case this would this would be financial disaster which would involve losing my 
home, employment, and car and effect my children's education. 

I think the Scottish Parliament should know the facts behind the vending industry 
not the badly researched lies written in the Bill. There are 14 independent 
operators in Scotland plus 1 national operators not 1 as the bill states, also 56 
people are employed by the industry not 14 as the bill suggests and would love 
to know who was responsible for the research or lack of it or was this just to 
deceive the parliament and would be interested on how the parliament can 
decide on this issue when they are being totally misled. 

The actual sales through vending machines in Scotland are 0.8% compared to 
smuggled cigarettes which amount to 30% which are not controlled or duty or vat 
are paid on, the rest of the sales are made up of convenience stores 53.3% and 
supermarkets 29.5% it is not difficult to see where the real problem lies. 

If the parliament decides they will ban cigarette machines I would pursue them 
through the courts for the following: loss of earnings £50000 per year x 16 (1 am 
49 years old) = £800000, selling business on retirement £120000 plus £40000 
stock, the total £960000 plus the unknown costs of removal and disposal of 
machines and the unsellable stock I would be left with. I am sure if the parliament 
thinks this bill will make such a difference in underage smoking they will have no 
problem meeting these costs 

As stated in the bill children cannot buy alcohol from vending machines so why 
do I see children from the age of 15 drinking on street comers every weekend so 
doesn't it make sense that they are getting the cigarettes at the same place and 
not from machines. Children only blame machines because the machines are 
faceless and not getting the shopkeeper they have known since the age of 5 into 
trouble.

If this bill is passed on the possibility of access to tobacco the same ban would 
have to be include gaming machines situated in public house where you state 
children may have access and open displays of alcohol in supermarkets where it 
may be possible for children to steal alcohol. 

I would have an average of 100 machines sited this figure changes every week 
due to closures, new business and changes of operator and would sell less than 
4000 packets per month this means the average machine sells 10 packets per 
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week. I have no desire to sell to underage children but if the are getting access to 
machines that are situated in nightclubs, lap dancing dubs, private membership 
clubs and pubs that don't allow under 18s I think the Scottish parliament may 
have a greater problem than underage smoking. 

Think on this scenario, normal guy out for a few pints the suburbs on a Friday 
night which doesn't have a cigarette machine and does stock cigarettes because 
they are too expensive, it comes to 10.30pm he has no cigarettes but he can 
borrow a few till the end of the night, then dosing time comes and he heads 
home and pours another drink but remembers he has no cigarettes, what does 
he do? 

(a) Go to sleep 
(b) Knock on his neighbours door 
(c) Call a taxi and pay £40 for his taxi and cigarettes if he can get a taxi 
(d) Jump in his car 

I know the answer but do the Scottish Parliament or are they so far out of touch 
with the Scottish people and the fact that everyone now thinks that we are not 
governed but dictated or do they simply not care. 

Alan Davidson 
Proprietor
Davidson Vending 
7th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

East Dunbartonshire Council Trading Standards

1)  The need and justification for the creation of offences in part 1 of the Bill 
relating to tobacco displays and sale of tobacco products from vending 
machines

a) Tobacco Displays 

There have already been moves to regulate tobacco advertising with the 
Tobacco Advertising and Promotion Act 2002 and the Tobacco Advertising 
and Promotion (Point of Sale) (Scotland) Regulations 2004. The tobacco 
industry have responded to both pieces of legislation by continuing to find 
legal avenues to advertise their products. Tobacco gantries behind shop 
counters are now utilised as a marketing opportunity. This means that every 
shopper who enters a premises selling tobacco is presented with what is, in 
effect, a tobacco advert. 

An argument has been put forward that the potential cost to small business of 
removing tobacco displays would be prohibitive. Whilst sympathetic to small 
businesses, it is suggested that this would not be the case. Products such as 
fireworks which have tight regulation regarding their storage are often sold by 
small businesses. The cost of ensuring adequate storage in, for example, 
lockable metal cabinets has not proved prohibitive to small traders in relation 
to fireworks sales. It is therefore suggested that a similar requirement under 
this Bill would not be prohibitively expensive to tobacco retailers. 

b) Vending Machines 

Whilst East Dunbartonshire Council Trading Standards have no direct 
evidence of tobacco sales from vending machines, we are aware of work 
undertaken by Lancashire County Council Trading Standards. They obtained 
75 sales from vending machines from a total of 120 attempted test purchases. 
East Dunbartonshire Council Trading Standards therefore support the ban on 
tobacco vending machines. 

2) The advantages and disadvantages of creating a register of tobacco 
retailers

a) Registration Scheme 

East Dunbartonshire Council supports the implementation of a registration 
scheme for all tobacco retailers. This type of scheme should be less costly 
than a licensing regime. It should also give a much clearer picture of the 
number of tobacco sellers within the East Dunbartonshire Council area.  

3) The means of enforcement and fixed penalties regime proposed in part 1 of 
the Bill 
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a) Fixed Penalties 

East Dunbartonshire Council Trading Standards supports the option of the 
use of fixed penalties as an enforcement tool. The penalty fine would require 
to be high enough to deter traders from committing offences. The retention of 
the option of  reporting more serious cases or continued infringements for 
prosecution is also supported. 
East Dunbartonshire Council Trading Standards would seek clarification as to 
whether the issuing of a fixed penalty notice will be included on the Register 
for inspection by Council’s. 

b) Banning Orders 

East Dunbartonshire Council Trading Standards supports the introduction of 
banning orders as a sanction to deal with repeat offenders. The potential risk 
of a banning order should encourage greater vigilance in the retail sector 
leading to fewer sales to young people under the age of eighteen. 

c) Powers of entry etc. 

East Dunbartonshire Council Trading Standards considers the enforcement 
powers given to Council officers to be adequate and proportionate. 

4) Any other aspects of the Bill. 

a) Statutory defence for sales to persons under 18 years. 

East Dunbartonshire Council Trading Standards are concerned by the 
wording of the statutory defence in Section 4(2). It states “ It is a defence to a 
charge in proceedings against a person (“the accused”) under subsection (1) 
that – 

(a) the accused believed the person under the age of 18 (“the customer”) to 
be aged 18 or over, and 

(b) either- 
(i)   the accused had taken reasonable steps to establish the 
customer’s age, or 
(ii)  no reasonable person could have suspected from the customer’s 
appearance that the customer was under the age of 18. 

The use of the word “believed”, in conjunction with “no reasonable person 
could have suspected” offers a particularly easy defence for a tobacco retailer 
to the section 4(1) strict liability offence. 

The current wording of this defence does not put any requirement on a trader 
to make any checks in relation to a prospective purchaser’s age. It is almost a 
retrograde step, with the Children and Young Person’s (Scotland) Act 1937 
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previously being amended to remove the word “apparently” from the offence 
in relation to the purchaser’s age. 

The defence as it currently stands would greatly increase the likelihood of 
underage sales volunteers having to give evidence in court. This could be 
distressing for the volunteers and, depending on the lapse of time between 
the sale and court appearance, could also give an incorrect impression of how 
the volunteer looked at the time of the sale.  

East Dunbartonshire Council Trading Standards agree that a defence must be 
offered but believe that it must include a mandatory requirement for the trader 
to take active steps to establish that the purchaser is over the age of 18. It is 
our belief that a trader should be required to prove that they checked a 
passport, photocard driving licence, PASS accredited proof of age card, or 
any other document which Ministers prescribe in order to meet any defence. 

b) Penalties for offences 

East Dunbartonshire Council Trading Standards do not agree that the penalty 
for the offence of selling a tobacco product or cigarette papers to a person 
under the age of 18 should be less than the penalty for offences relating to 
Registration of their premises. 

Trading Standards offences commonly attract a penalty of level 5. We believe 
the penalty for selling a tobacco product to a person under 18 should attract a 
penalty of at least level 5, and that the penalty for this offence should not be 
less than the penalty for Registration offences. 

Kirsten Hotchkiss 
East Dunbartonshire Council 
Trading Standards Group 
8th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Fags Machines Ltd 

I write to protest in the strongest possible terms at the proposal to ban cigarette 
vending machines in Scotland.

There are a considerable number of people employed in the leisure I pub
industry all struggling to stay afloat as a direct result of the Smoking Ban and a 
further piece of legislation of this sort will only accelerate that process. 

As part of the hysteria that daily surrounds the cigarette smoker these days it is 
once again the case that ill-informed, malicious and possibly untrue statements 
are being passed off as true. They claim that children are going into pubs to buy 
cigarettes from vending machines when in fact this only takes place in the 
company of a Trading Standards official whose secondary role is to distract the 
bar staff so a purchase call take place. 

A review of the facts actually paints a different picture and below I outline the 
reasons: - 

1. Cigarette vending machines represent less that 1% of cigarette sales 
across the UK with supermarkets accounting for 29.5%, garages 12% 
convenience stores 53.3% and sales of counterfeit cigarettes with no UK 
Duty paid accounting for the equivalent of 30% sold openly in pubs and on 
the streets with no fear of Trading Standards and a loss to the Exchequer 
calculated to be in the region of £3 billion. 

2. Cigarettes bought from vending machines are not cheap the average pack 
contains only 16 cigarettes and costs in excess of £6 per pack. This is 
equal to paying £7 per pack of 20 with counterfeiters and smugglers 
selling the same packs of 20's for as little as £4.30 Under-age smokers 
often seek to purchase packets of 10's which are rarely if ever sold 
through vending machines. 

3. Children do not walk into pubs off the street to buy cigarettes from a 
vending machine and the notion that this is the case is completely untrue. 
Any adult pub goes questioned would be hard put to name one such 
incident and remember we are talking about one pack of cigarettes sold 
for every 130 consumed in the UK. 

4. This proposed ban would appear to be more about political headline 
grabbing than a meaningful attempt to address a problem, which concerns 
us all. 

This leads me to another area of major concern and clearly one not considered in 
the rush to be the first to legislate. 
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There are many small companies who operate cigarette vending machines in 
Scotland as there are in the UK as a whole. It is clear that if a ban on vending 
machines is introduced a number of these businesses will go into administration 
or seek compensation for the removal and disposal of their machinery. In the 
current economic climate these companies will find it very difficult to get support 
from the bank and the cost of retraining staff currently employed will fall onto 
Scotland's budget immediately as too will the Jobseeker allowance. 

It has always been the case that the cigarette vending industry has sought to 
work with and co-operate with the Health bodies responsible however when 
considering this proposed ban we are left with the clear feeling that a very large 
sledgehammer is being used to crack a very small nut. Cigarettes are a legal 
product contributing in the region of £9 BILLION annually to the Exchequer, 
monies which Government both north and south of the border cannot do without. 
As a company we support every practical measure to prevent under age sales of 
cigarettes and through our trade associations ACM and NACMO, in conjunction 
with the Department for Health we will continue to do so. However if we and a 
number of our competitors are no longer in business the problem does not 
become cured, instead as we all know it means that smokers will find an 
alternative source of supply and not necessarily regulated as we are. 

On behalf of this company and all its employees I ask that this ban be re-
considered.

I.J. Brennan 
Director / General Manager 
Fags Machines Limited 
8th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Federation of Small Businesses 

The Federation of Small Businesses is Scotland’s largest direct-member 
business organisation, representing around 20,000 members. The FSB 
campaigns for an economic and social environment which allows small 
businesses to grow and prosper.  

The FSB is delighted to submit a response and express our views to the 
Health and Sport Committee on the Tobacco and Primary Medical Services 
(Scotland) Bill.

The FSB has members in most sectors of the economy and in particular, 
many who are small independent retailers who will be affected by the 
proposals outlined in the Bill.  In our response, we will outline our key 
concerns.

Costs of Display Ban 

The FSB is concerned that a ban on the display of tobacco products could 
potentially cost small business owners a considerable amount of money, as 
the modification of their business premises would mean incurring significant 
additional costs.   

Coming so soon after the costs associated with the new licensing regulations, 
we are concerned that the cost to redesign or restructure premises as well as 
the costs associated with the security aspects could fall disproportionately on 
small businesses that are least able to absorb the costs.  We do not believe 
that there will be any significant financial support from the tobacco suppliers, 
as they are unlikely to fund a display which does not market their products.

There is also some concern about potential security issues through staff 
losing sight of the premises when retrieving tobacco products from beneath 
the counter, which customers have requested.   

A further concern of small independent retailers is that there will be a reduced 
footfall in their premises.  For example, if a shop chose not to sell tobacco due 
to the increased costs of stocking the product, they would lose out on trade 
from customers who would regularly have purchased other items when 
purchasing tobacco.

We also note that in assessing the costs to business, the time lost to the 
business by understanding and complying with new legislation is not 
recognised in the financial memorandum.  Clearly this will be an additional 
burden on this group of businesses and we would seek to draw this to the 
attention of the committee. 

Licensing or Registration 
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The FSB would like to see existing regulations being enforced properly before 
introducing a new series of regulations on small business owners.

We cannot see the benefit of a registration scheme as we believe those 
involved in the black-market selling of tobacco products would not act in 
accordance with such a scheme.  It must be remembered that the black 
market is a significant factor in the illegal supply of tobacco products to the 
under 18s.

The FSB understands that in England there is to be a “3 strikes and you’re 
out” system introduced.  The benefit of this system is that there is a minimal 
cost to the independent retail sector, but it would also ensure that those who 
continually flout the law would be punished.  However, having said that, we do 
appreciate that the proposed registration scheme is considerably less 
burdensome that the previously proposed licensing scheme.   

Conclusion

The FSB understands the Scottish Government’s objective to reduce youth 
smoking; but we do not believe that the proposals outlined in the Bill 
necessarily offer the best way to achieve the objective.

Rigorous enforcement of existing regulations, particularly tackling the black 
market in tobacco, would be a first step to achieve the aims set out in the Bill. 

Our members have told us that a display ban would impose a considerable 
burden on their businesses and would cost them a considerable amount to 
implement.  As outlined earlier in our submission, coming so soon after the 
introduction of the new Licensing regime, the Scottish Government’s 
proposals are targeting the same group twice.

In the current economic climate it is particularly important that the Scottish 
Government introduces proportionate regulation which does not place an 
unnecessary burden on small retailers. We are particularly keen to ensure 
streamlining with proposed changes to licensing since it seems likely that a 
substantial number of small businesses will be affected by both pieces of 
legislation. It would therefore be helpful to consider this during discussion of 
implementation of tobacco proposals to minimise costs and disruption.  

We look forward to continuing dialogue as the Bill continues its passage 
through Parliament. 

Andy Willox OBE 
Scottish Policy Convener 
Federation of Small Businesses 
9th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Fife Council and NHS Fife 

We thank you for the opportunity to respond to the Tobacco and Primary 
Medical Services (Scotland) Bill.  Our comments only relate to the tobacco 
provisions of the Bill and are as follows: 

The need and justification for the creation of offences in Part 1 of the Bill 
relating to tobacco displays and sale of tobacco products from vending 
machines
The evidence presented in the Policy Memorandum is consistent with that 
contained in the Smoking Prevention Working Group report of November 
2006 - namely, that there is a consistent association between advertising and 
promotion of cigarettes and youth smoking.  It should be noted that, although 
a casual relationship cannot be inferred from cross-sectional studies (i.e. it 
may be the case that young people who already smoke may have higher 
awareness and receptivity to tobacco advertising rather than vice versa), other 
studies of different design show that exposure to visual cues increased the 
chances of future smoking and, moreover, acted as cues and incentives to 
purchase tobacco. 
Given the wealth of evidence on the harms to health resulting from smoking, 
the creation of offences relating to the display of tobacco displays is evidence-
based, justified and proportionate. 
It is noted that the 2006 Smoking Prevention Working Group report made little 
mention of vending machines.  The evidence in the Policy Memorandum, 
taken together with the relative lack of control over who buys from cigarette 
vending machines, indicates that completely banning such sales will help to 
reduce access to tobacco products among young people which, in turn, 
should help to reduce take-up of smoking.  The inconsistency with the position 
regarding sales of other potentially dangerous substance, e.g. alcohol or 
solvents, is also compelling. 
Whilst no evidence of underage sales from vending machines has been 
reported in Fife, we consider that the banning of cigarette vending machines is 
appropriate.

The advantages and disadvantages of creating a register of tobacco 
retailers
The advantage of creating a register is that there will be an up to date list of 
tobacco retailers which will allow Councils to appropriately target resources. 
It is proposed that any sellers not registered will be liable on conviction to a 
fine of up to £20,000 and/or up to six months in prison.  This will act as a 
deterrent to those selling counterfeit or contraband tobacco products from 
domestic and other non-registered locations. 
We consider that a requirement for all tobacco retailers to be registered in 
order to sell tobacco is appropriate and not burdensome to retailers or 
Councils. 
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The means of enforcement and the fixed penalties regime proposed in 
Part 1 of the Bill
This proposal would be less bureaucratic than the current arrangement and 
therefore seems reasonable and sensible.  Officers would still have the option 
of reporting more serious cases for prosecution. 
We therefore support the introduction of a fixed penalty regime. 

Any other aspects of the Bill
The proposal to create a statutory defence for the offence of selling tobacco 
products or cigarette papers to a person under the age of 18 years is to be 
commended.  The inclusion of the requirement for the seller to see 
documentary proof of age as the crux of the defence is a vital element. 
We already support the Young Scot Card as a PASS approved proof of age 
card and would wish to see the card as a prescribed document.
The proposal to introduce tobacco retailing banning orders is seen as a 
sensible enforcement tool for dealing with repeat offenders.  It is noted that 
fixed penalty notices, whilst not being convictions, can be cited as a relevant 
enforcement action in an application for a banning order. 
We support the introduction of banning orders as proposed in the Bill. 

Fraser Thomson 
Head of Environmental Services 
Fife Council 

And

Dr. Margaret Hannah 
Acting Director of Public Health 
NHS Fife 

7th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Fiona Barrett 

I am writing to you because I am very upset by the Scottish Government's 
decision to introduce legislation banning cigarette gantry displays in shops like 
mine.

I have been running my shop in the West End of Glasgow for nearly 40 years 
and over that time it has become harder and harder to run a successful 
independent retail business. At one point, I had three shops in this area, but now 
I just have the one. Even so, I am still responsible for the employment of 12 
people and I am now really worried that this new legislation proposed by the 
Scottish Government will result in the end of my business and the end of the 
employment for my 12 staff. 

A ban on the display of tobacco in shops means that I will have to get a special 
under-the-counter unit fitted and keep our tobacco range in there. Does the 
Scottish Government understand what the cost implication will be for a small 
business like mine? At a minimum, the cost of adapting my shop would be 
around £2,000, an investment I can ill afford, especially in the current hard biting 
recession.

Tobacco sales are a vital part of my business and one of the reasons why local 
people - and by that I mean adults - come to my shop, as opposed to going to the 
supermarket. Moving tobacco products off the gantry will mean slower 
transaction times, resulting in poor customer service for smokers as well as non-
smokers waiting to be served in the queue. Today's shopping culture is one of 'I 
want it and I want it now' - if smokers are unable to readily to see what brands I 
have in stock, rest assured they'll start going somewhere else. 

I don't sell tobacco to anyone under 18, and adults who smoke will not stop doing 
so just because they can't see it in the shop - they'll either ask for it or go 
somewhere they know definitely sells it. It won't reduce the market, but it might 
displace it. I also cannot understand why the Government thinks it will reduce 
youth smoking - I think putting it under the counter will heighten its appeal to 
rebellious teenagers. 

There are other steps the Government could take which could significantly 
reduce youth access to tobacco: making attempted underage and proxy 
purchasing, for example. Instead, the Government has taken more dramatic, 
highly visible measures which won't, in my view, deliver the desired results. The 
threat of closure is very real in many of Scotland's small shops, and we need to 
think carefully about how much we rely on that network and whether the 
unproven benefits of any legislation are worth losing our local shops. 
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With regard to creating a register of tobacco retailers, I would prefer to see the 
Scottish Government introduce measures similar to those the Westminster 
Government is currently doing in its draft Criminal Justice and Immigration Bill. 
This works on the same principle - if a retailer is convicted of selling to persons 
underage, their right to sell tobacco is removed. This Bill also contains measures 
which make it easier for Trading Standards to enforce the new rules. I am 
informed from meetings with Christine Grahame MSP that this register will be 
used to target black market sellers (the crooks who peddle smuggled or 
counterfeit tobacco to kids from ice cream vans for instance) but as the Police, 
Trading Standards and Revenue and Customs do not fully enforce against this 
type of crime now, how will adding an extra layer of regulation help that? If it is an 
offence to be caught selling tobacco without being registered, how will 
enforcement agencies effectively pursue people operating outside of the 
register? I have a feeling that, like so much tobacco legislation, the only targets 
will be hard-working, tax-paying shop owners such as myself. After all, compared 
to the criminals, we are legitimate, we are not going to run away from our shop, 
and if fined by a court you can be certain of us paying. These things cannot be 
said of tobacco smugglers. 

I had hoped that the Scottish Government would seek to decrease the red tape 
on small businesses, rather than add to it. Indeed, in its election manifesto, the 
SNP promised to take steps to remove red tape, to reduce business rates and 
ease the regulatory burden on small businesses in Scotland. Although you 
assured us that the license would not cost retailers more than £10 and would be 
available on-line, I hope you can appreciate the principle of my argument; that 
such a scheme would only add to an already-hefty regulatory burden, rather than 
diminishing it, at a time when small businesses should be encouraged and 
supported.

Scotland was the first country in the UK to introduce a smoking ban and I think 
we like to be seen to lead the way in tobacco control. However, politicians must 
not forget that sometimes legislation has unintended consequences. Increasing 
tax for many years didn't stop people from smoking, it created a new market for 
bootleg tobacco and small shop owners like me were the ones who lost out as 
our customers sought bargains elsewhere. When making new laws we have to 
be certain that they will achieve what they are meant to do and that they do not 
just bring small businesses to their knees. 

I hope you will take account of what I have outlined above. 

Fiona Barrett 
Scottish Representative 
Tobacco Retailers Alliance 
8th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Freedom to Choose (Scotland) 

I am responding to consultation on the Tobacco and Primary Medical Services 
Bill, specifically to subsection 1, which makes it an offence to display tobacco 
products, and to section 6 which makes it an offence to sell tobacco from a 
vending machine.

DISPLAY BAN

These measures are being brought in to prevent underage sales. The biggest 
source of underage sales is illegally sold tobacco, because it is cheaper and 
easier for anyone familiar with that market to access it without questions 
asked. The government's policy is to break the association of tobacco with 
shops and sales of everyday objects (tea, coffee etc). If this association is 
broken customers will be more likely to seek tobacco from illicit sources if they 
can get it. This will make tobacco more available to children, not less, 
because there are no immediate sanctions on illicit traders if they sell to 
under-age smokers.

Official claims to back the display ban are based on the experience of Canada 
and Iceland, but in these countries and in Scotland., Ireland and the USA 
significant drops in youth smoking are as follows: Scotland, boys in 1996 
30%, in 2002 16%; girls in 1996 30%, in 2002 24% (at 15 years old); USA in 
2000 35%, in 2003 21.9% (high school students); Ireland in 1999 34%, in 
2003 27%; None of these countries had a display ban in the respective 
periods.

Of the countries claimed by the government to have a successful display ban 
that has led to less youth smoking: Canada's figures are in 2002 22%, in 2007 
15% (15–19 years old); Iceland in 2000 14.4%, in 2007 15.2% (15–19 years 
old). Only four Canadian states had instituted a ban by 2007. Iceland's ban 
was brought in in 2002 (but suspended for one year in this period) and is the 
only country that has seen an increase in youth smoking. Figures represent 
the proportion of youth smoking. Source of figures for last two paragraphs 
http://www.velvetgloveironfist.com/index.php?page_id=66 (links to official 
national sources included).

The New Zealand government has accepted that no evidence supports the 
efficacy of a tobacco display ban in reducing youth smoking: 
http://news.smh.com.au/breaking-news-world/no-evidence-tobacco-ad-ban-
works-nz-pm-20090224-8g4p.html

The Canadian Association of Convenience Stores comments on the upturn of 
illicit trading since the advent of display bans 
http://www.medilexicon.com/medicalnews.php?newsid=132994
http://www.pressandjournal.co.uk/Article.aspx/1130204?UserKey&UserKey&
UserKey=
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VENDING MACHINES

Vending machines are capable of conversion to age-related sales only, by 
tokens or other adaptations. Vending machine sales, according to industry 
sources, account for less than 1 per cent of the total market. It is hard to 
believe that youngsters even if they are successful once or twice in obtaining 
tobacco from a machine, will use such machines as a routine source of 
supply, since tobacco obtained from machines is over 40 per cent more 
expensive than tobacco purchased over the counter.

Unlike most rogue traders, tobacco industry vendors have taken measures to 
prevent under-age sales. The government should respect the measures so far 
taken rather than destroying the industry and accompanying jobs. A ban will 
only destroy an industry and lose jobs, it will not change children's success in 
getting hold of cigarettes.

CONCLUSION 

Alienating tobacco retail outlets and destroying the vending machine industry 
will not prevent underage sales but foster an illicit undercover market where 
underage sales are more rather than less likely. Since it is less than two years 
since the increase of the legal age of purchase, it should not be surprising that 
more underage purchases are attempted. This should not be used as an 
excuse to clamp down with restrictive measures that will not solve the 
problem.

Pilot of remote control vending machine in Blackpool 
http://www.blackpoolgazette.co.uk/business/No-smokes-without--.5145014.jp

Belinda Cunnison 
Freedom to Choose (Scotland) 
8th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Gees Vending 

I write to protest in the strongest possible terms at the proposal to ban 
cigarette vending machines in Scotland. 

There are a considerable number of people employed in the leisure / pub 
industry all struggling to stay afloat as a direct result of the Smoking Ban and 
a further piece of legislation of this sort will only accelerate that process. 

As part of the hysteria that daily surrounds the cigarette smoker these days it 
is once again the case that ill-informed, malicious and possibly untrue 
statements are being passed off as true. They claim that children are going 
into pubs to buy cigarettes from vending machines when in fact this only takes 
place in the company of a Trading Standards official whose secondary role is 
to distract the bar staff so a purchase can take place. 

A review of the facts actually paints a different picture and below I outline the 
reasons: - 

Cigarette vending machines represent less than 1% of cigarette sales across 
the UK with supermarkets accounting for 29.5%, garages 12%, convenience 
stores 53.3% and sales of counterfeit cigarettes with no UK Duty paid 
accounting for the equivalent of 30% sold openly in pubs and on the streets 
with no fear of Trading Standards and a loss to the Exchequer calculated to 
be in the region of £3 billion. 

Cigarettes bought from vending machines are not cheap the average pack 
contains only 16 cigarettes and costs in excess of £6 per pack. This is equal 
to paying £7 per pack of 20 with counterfeiters and smugglers selling the 
same packs of 20’s for as little as £4.30 Under-age smokers often seek to 
purchase packets of 10’s which are rarely if ever sold through vending 
machines.

Children do not walk into pubs off the street to buy cigarettes from a vending 
machine and the notion that this is the case is completely untrue. Any adult 
pub goer questioned would be hard put to name one such incident and 
remember we are talking about one pack of cigarettes sold for every 130 
consumed in the UK. 

This proposed ban would appear to be more about political headline grabbing 
than a meaningful attempt to address a problem, which concerns us all. 

This leads me to another area of major concern and clearly one not 
considered in the rush to be the first to legislate. 

There are many small companies who operate cigarette vending machines in 
Scotland as there are in the UK as a whole. It is clear that if a ban on vending 
machines is introduced a number of these businesses will go into 
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administration or seek compensation for the removal and disposal of their 
machinery. In the current economic climate these companies will find it very 
difficult to get support from the bank and the cost of retraining staff currently 
employed will fall onto Scotland’s budget immediately as too will the 
Jobseeker allowance. 

It has always been the case that the cigarette vending industry has sought to 
work with and co-operate with the Health bodies responsible however when 
considering this proposed ban we are left with the clear feeling that a very 
large sledgehammer is being used to crack a very small nut. Cigarettes are a 
legal product contributing in the region of £9 BILLION annually to the 
Exchequer, monies which Government both north and south of the border 
cannot do without. As a company we support every practical measure to 
prevent under age sales of cigarettes and through our trade associations ACM 
and NACMO, in conjunction with the Department for Health we will continue to 
do so. However if we and a number of our competitors are no longer in 
business the problem does not become cured, instead as we all know it 
means that smokers will find an alternative source of supply and not 
necessarily regulated as we are. 

On behalf of this company and all its employees I ask that this ban be re-
considered.

Janet Sorrell 
General Manager
Gees Vending 
8th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Helen Daniels 

The displays of tobacco should be left as they are.  I know that consideration is 
being given to tobacco being removed from display to prevent the youth taking up 
smoking, but there are already measures in force to prevent the sale of cigarettes 
to the under-age.  These existing measures should be tightened up.  New 
measures are not required. 

A display ban would only cause further hardship to small shop owners and 
experience has shown from other countries that have already implemented this 
policy, that considerable hardship has been placed on shop-owners, and in some 
cases has caused them to close.  There is also no evidence to show that display 
bans reduce the take-up of youth smoking.

The vending machine industry only supplies 1% if tobacco sales.  Tokens, staff 
control or similar measures could be used to operate these machines which 
would immediately prevent the access to tobacco from the youth.  These 
measures would clearly prevent the underage access and also safeguard jobs in 
the industry. 

I am sure that you must be aware that the majority of the youth access their 
tobacco via illegal methods.  Experience has shown that the implementation of 
these two suggestions just causes hardship for the economy and does nothing to 
prevent youth-smoking. 

A Register of tobacco retailers

Tobacco is a legal product within this country.  This again would cause further 
cost to small businesses and do little to prevent smoking prevalence.  It could 
even mean some retailers stopping selling legal tobacco and further fuel the illicit 
contraband tobacco market which is spiralling out of control. 

I would not support any measures that encourages this illegal trade, and this 
register of tobacco retailers would certainly do that.  The majority of the youth 
gain their tobacco from the illegal trade, please do not encourage it further. 

Medical Care

Facilities should be provided for those who smoke during their stay in hospital.  
Smoking is legal whether it is approved of or not.

Tobacco smoking is known to provide healing and therapeutic properties.  To 
deny patients their right to its use would delay their recovery and cause immense 
stress to patients, staff and visitors alike. 
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Adequate use of modern technology would eliminate any risks of perceived 
second hand smoke via modern ventilation systems as operated in other 
countries of the world.  It would be more cost-effective to supply these measures 
rather than to force those who smoke tobacco to abstain which would prolong 
their stay in hospital. 

In some cases, violence has occurred when tobacco abstinence has been forced 
upon individuals, particularly those with mental health conditions.  By 
implementing a ban in hospitals, the health and safety issues of its negative 
consequences need to be addressed and the costs included within the 
consideration.

Other comments

I am aware that many small owners do not speak English as their first language, 
yet I have not seen anywhere a chance for these people, who will be highly 
effected by this consultation, to have this consultation provided in their language. 

Obviously these people will not be able to contribute to this consultation which 
should have been inclusive to all. 

Helen Daniels 
6th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Henri Wintermans UK Ltd 

I am writing in response to the Call for Evidence with regard to the Tobacco and 
Primary Medical Services (Scotland) Bill in my capacity as the Managing Director 
of Henri Wintermans UK Ltd (HWUK), an importer and distributor of many 
specialist tobacco brands in the UK and Scotland. 

The key policy objective behind the tobacco provisions of the Bill is to address 
the incidence of youth smoking in Scotland, a principle which has the full support 
of HWUK. 

We would like, however, to address the following points in relation to Section 
1 of the Bill: 

 The need and justification for the creation of offences relating to the 
display of tobacco products

 The need and justification for the creation of offences relating to the 
display of smoking related products

 The advantages and disadvantages of creating a register of tobacco 
retailers

1. DISPLAY OF TOBACCO PRODUCTS 

Whilst HWUK agrees with the key policy objective, and believes that more can be 
done to eliminate youth smoking, we do not believe that a ban on the display of 
tobacco products from view in retail outlets will achieve the Scottish 
Government's goal. Furthermore, given the specific nature of our business, we 
are strongly opposed to any legislation which restricts retailers from displaying 
tobacco products because of the damage it will cause to these businesses. 

The main reasons for this position are: 

 the lack of credible evidence that display bans have had an impact on 
youth smoking 

 the effect on small retail businesses
 the unintended stimulus to the sale of illicit goods
 the majority of brands imported and distributed by HWUK are sold to 

people over the age of 35 

LACK OF CREDIBLE EVIDENCE 
There is no credible evidence that the tobacco display bans enforced in Iceland 
and in Canada have had an impact on youth smoking initiation or prevalence. 
and indeed the New Zealand Government has recently confirmed that it will not 
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introduce a tobacco display ban due to the fact that there is '...no international 
evidence that it actually works, and it's hugely expensive to do it'. 

SMALL RETAIL BUSINESSES 
Small retail businesses, a sector which the Scottish Government understands is 
in need of support, are struggling to compete with the larger retailers, and are 
already highly regulated. Small retailers are particularly reliant on display to 
compete with larger shops by showing consumers the wider range of products 
they stock and their prices. Without display, larger shops would be at a significant 
competitive advantage as consumers will reasonably expect that they stock all 
brands/products and sell them at lower prices. Tobacco is a major driver of 
footfall and cash turnover for independent retail stores and, given the existing 
and increasing pressures on this sector, let alone the cost impacts to a retailer of 
a ban, an additional major regulatory imposition such as a ban on the display of 
tobacco products would be unjust and unreasonable. 

ILLICIT GOODS 
A serious unintended consequence of a display ban is that such a move is likely 
to exacerbate the problem of illicit trade by enabling rogue traders to sell illegal 
product more comfortably without fear of detection. Currently, retailers access 
product from an open display which makes it easy for customers (and 
investigators) to identify whether they are getting genuine duty paid product. If all 
tobacco products are removed from view there would be no visible distinction 
between legal duty paid and illegal product. 

SPECIALIST TOBACCO PRODUCTS MOSTLY PURCHASED BY PEOPLE 
OVER 35 
We would ask you to note that the data taken from the 2006 TNS Omnibus 
Survey indicates that in the UK 83% of cigar smokers and 96% of pipe smokers 
are aged 35 and over. HWUK only imports and distributes cigar and pipe tobacco 
products, many of which are sold at premium prices. Even when these products, 
especially cigars, are sold on the illicit market the prices are a significant 
deterrent.

2. DISPLAY OF SMOKING RELATED PRODUCTS 
The Bill includes in its planned measures under Section 27(2) 'Smoking Related 
Products' which are to be banned from display in premises where tobacco 
products are also for sale, and provides a list of products. 

Section 27(3) states that 'The Scottish Ministers may by order modify the list in 
subsection (2) as they consider appropriate'. 

There is no rationale in the Explanatory Notes as to why these particular 
products have been earmarked for a display ban in addition to tobacco products. 
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HWUK feels that banning the display of these particular products would have a 
serious impact on the legitimate businesses which distribute and retail them 
throughout Scotland, and would recommend that they be removed from the list. 

It is important to note that some of these are specialist items sold mainly within 
the specialist tobacco trade. Taking pipes used for smoking pipe tobacco for 
example, there are in excess of 1,000 different types of pipes sold in the UK, 
including Scotland, and their prices range up to £1,000; it can safely be said that 
they have absolutely no appeal to young people. 

3. REGISTER OF TOBACCO RETAILERS 

Following the increase in the age of sale from 16 to 18 in Scotland, in addition to 
England and Wales, in October 2007 increased regulatory measures have been 
put in place in the latter two countries to reinforce the negative licensing status 
and increase sanctions against retailers who sell to underage customers. HWUK 
would question the wisdom of introducing a registration scheme for retailers in 
Scotland when an effectively enforced system of negative licensing would also 
serve the purpose. 

We trust that you will give careful consideration to the points which we have 
made, and are grateful for the opportunity to outline the substantial impact which 
many of these measures would, if implemented, have on our business and that of 
our retail customers. 

Huw Williams 
Managing Director 
Henri Wintermans UK Ltd 
8th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Hunters & Frankau Ltd. 

Hunters & Frankau is a medium-sized enterprise under the current EU SME 
definition with a turnover of £18 million in 2008 and employing 54 people 
including one full-time member of staff, who is a Scottish resident.  We are the 
main importer and distributor in the UK of hand-made cigars from Cuba and other 
Caribbean and Central American countries such as Honduras and the Dominican 
Republic.  We also import and distribute machine made-cigars principally from 
Holland and Germany.  We do not distribute any tobacco products other than 
cigars.

We supply a wide range of businesses in Scotland including Specialist 
Tobacconists, Corner Shops (sometimes referred to as Sub-Specialists) and 
Specialist Off-Licences, as well as tobacco wholesalers, cash & carries and 
hotels and restaurants, although the latter category has declined substantially 
since Scotland became smoke-free.  A few of our brands particularly of machine-
made cigars are also sold in supermarkets. 

Our annual sales in Scotland amount to just under £1 million at retail prices 
including VAT and provide valuable turnover to the often small companies with 
which we trade. 

We are members of the Imported Tobacco Products Advisory Council (ITPAC), 
which represents the interests of small tobacco companies like us. 

Our concern about the proposal to ban the display of all tobacco products with 
some degree of exemption only in Specialist Tobacconists (as defined under the 
Tobacco Advertising and Promotion Act 2002 – TAPA) is that it will have a 
disproportionate and unfair impact on companies such as ours and on the mainly 
specialist shops we serve in Scotland without contributing to the main goal of the 
legislation as stated on Page 2 of the Policy Memorandum accompanying the Bill 
at Para. 7: “The measures contained in the Bill are aimed at reducing smoking 
among children and young people through updated statutory controls on the 
display and sale of tobacco products in Scotland.” 

An understanding of the structure of the UK tobacco market is relevant.  Based 
on retail audit figures (RAL) for 2007, the total UK tobacco market was valued at 
retail prices including VAT at £12.9 billion.  By far the largest segment of this 
market was made up of cigarettes, which accounted for sales of £11.6 billion or 
90.2%.  Hand rolling tobacco held the second largest share with sales of £767 
million or 5.9%.  Cigars came third with sales worth £434 million or 3.4%, pipe 
tobaccos were fourth with sales of £64.5 or 0.5% and snuff last with sales of just 
£2.2 million or less than 0.01%. 
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It can be seen that cigars, although the third largest category, represent a very 
small segment in comparison to cigarettes and hand rolling tobacco.  This is 
supported by the Office of National Statistics (ONS) Household Survey 2006, 
which found that less than 2% of the adult population smokes cigars compared to 
22%, which smoke cigarettes or hand rolling tobacco. 

We would also point that cigars smokers are almost exclusively mature adult 
males.  Data from the 2006 TNS Omnibus survey shows that 83% of cigar 
smokers in the UK are aged 35 or over and that more than 98% are men. 

Hunters & Frankau distributes 356 different brands, sizes and packs of cigars.  
Most of these are hand-made cigars from Cuba costing anything between £4 and 
£40 each.  Such cigars have more in common with fine wines or malt whiskies 
than cigarettes or hand rolling tobacco.  Customers, who buy them, do so on the 
basis of their taste preferences and consequently demand a wide choice of 
brands and sizes.  Furthermore these cigars need to be kept in particular 
conditions of humidity and temperature if they are to maintain their quality and 
saleability.  Hand-made cigars are not displayed on gantries.  Instead they are 
kept in separate, condition-controlled cabinets or rooms, known as humidors.  
The visible presence of humidors in shops provides an important signal to people 
seeking hand-made cigars that they are on sale because there are so few 
stockists in the country, which is not the case with other tobacco products whose 
stockists are well known. 

Businesses that do seek to build a trade in these cigars not only have to invest in 
an extensive range, but also require the knowledge and skill to be able to advise 
their customers and to ensure that their stock remains in saleable condition. 

The specialist shops that sell hand-made cigars in Scotland can be divided into 
three main categories: Specialist Tobacconists, Corner Shops/Sub Specialists 
and Specialist Off Licences. 

We welcome the provision in the Tobacco and Primary Medical Services 
(Scotland) Bill that will allow cigars to continue to be displayed in Specialist 
Tobacconists, which qualify under Section 6(2) of TAPA 2002.  However we 
would point out to the Committee that there are estimated only to be 10 such 
shops in Scotland.

We supply a further 21 shops, which can be described as Sub-Specialists, but 
which for various reasons do not quite qualify under TAPA.  Nevertheless these 
businesses are highly dependent for their survival on specialist tobacco products 
like cigars and it seems unfair that they would have their future compromised by 
the new regulations if they had to cover hide a large proportion of the products 
they sell. 
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We would also draw the Committee’s attention to the role played by Specialist 
Off-Licences in the distribution of hand-made cigars in Scotland.  By way of 
definition a Specialist Off-Licence is a self-contained shop dedicated to the sale 
of wines, beers and spirits as opposed to being an alcoholic drinks’ department of 
a shop selling other products as well.

There are 153 Specialist Off-Licenses in Scotland to which we supply hand-made 
cigars.  As with Specialist Tobacconists and Sub-Specialists, few if any of the 
products they sell appeal to children or young people.  Of these shops 29 are 
Scottish businesses consisting of one or more outlets such as Whisky Shops 
throughout the country, or Luvians in St Andrews, and 124 shops belong to 
national UK groups of shops such Oddbins , Haddows or Threshers. 

Whilst we have arrived at the number of shops in question based on their 
purchase not just of cigars, but of high-priced, hand-made cigars only, we would 
emphasise that the profile of cigar smokers referred to above includes less 
expensive machine made cigars as well. 

We would propose that these 174 shops in Scotland, alongside the 10 Specialist 
Tobacconists, be permitted to continue to display cigars principally because they 
have no appeal to children and young people, but also because the demands of 
the cigar trade require a wide range of products kept in condition-controlled 
cabinets to be offered to customers and the specialist businesses that stock them 
would suffer disproportionately.

We consider that the proposed register of tobacco retailers, which we support, 
would enable a system of control for such an exemption to be enforced 
effectively without any danger of abuse. 

In conclusion we would submit that permitting a small number of specialist shops 
to continue to display cigars would have no meaningful impact on the Scottish 
Government’s goal of reducing smoking among children and young people. 

Simon Chase 
Director
Hunters & Frankau Limited 
3rd April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Ian Horton 

I work in the vending industry and my job and that of my colleagues is at risk 
by your intended actions to ban vending machines. I have a vested interest in 
keeping my job in frightening economic times, but it irks me that your 
legislation will serve only to line the pockets of the smuggler and have no 
effect on the problem of youth smoking. 

I completely agree with what you are trying to achieve and no-one would want 
to see youth smoking – it sickens me. What I am certain of is that you are 
entirely out of touch with what happens on the street and the way you are 
approaching things will only make the problem worse and create 
unemployment. 

My credentials to make this statement is as someone who is working class 
smokes, smoked as a youth, goes to the pub when I can afford it and has 
done my fair share of filling vending machines and talking to landlords. 

It seems clear to me that your aim to ban vending is not aimed at preventing 
youth access but “de-normalisation” of smoking. If this is the case then “Come 
clean and say this out loud”. Why do I believe this? Because you already 
know that the industry can very easily fit mechanisms which require the bar-
owner to activate the machine therefore having the same control as they do 
over alcohol. 

So let’s be honest! Do youths buy cigarettes from vending machines? 
Categorically NO, because it’s too expensive and too embarrassing to 
walk into a pub and buy from a machine, without going to the bar. If you 
don’t believe me try it. (Sure if trading standards take a youth in then they can 
currently by pass the system – just as easily as they can any system – but this 
can be prevented by a radio mechanism) 

So if your intention to ban cigarette machines is about de-normalisation of 
tobacco then is your strategy going to work? No! Try going to an average pub 
for a week get to know everyone and smoke outdoors. See how long it is 
before someone offers you smuggled or counterfeit cigarettes at £3.50 a pack. 
But you have to buy 10 – then you never run out and smoke more and this 
smuggler is now your source of supply saving you £55 a month. 

This is where at least a quarter of cigarettes are bought and they will sell to 
anyone any age and no tax or VAT or NI is paid. 

Kids get their cigarettes on the street or from older children or from pinching 
mum’s cigarettes or using fake ID in their local shop. 

Ban vending and you just grow the illegal market and fuel crime? More honest 
jobs are lost, the man on the street stocks up before he goes to the pub so he 
doesn’t run out and therefore he smokes more. 
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If you make a law with an un-mentioned secondary reason behind it, then say 
so and come clean. We the public are not stupid and sense sneakiness and 
are sick of a nanny state that creates laws that just move one problem to 
another place normally at the expense of the law abiders. 

Ian Horton 
11th March 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Ian Smith 

I am employed as a Technical Manager by Sinclair Collis, a cigarette vending 
machine operator in Scotland, and have been with them for 14 years. 

I am extremely concerned that the Scottish Parliament is considering banning 
cigarette vending machines and believe it to be a totally disproportionate action 
to take. I know our Company has been working on a technical device to 
implement age-restricted access controls to our vending machines for some time 
now, and I simply can’t understand why this effective solution will not be given 
the chance to prove itself as it would appear that business in the rest of the UK 
will be by the Westminster Government. 

Since the introduction of the Smoking in Public Places ban in March 2006, 12 of 
my colleagues in Scotland have already lost their jobs.  The current economic 
climate only makes the personal impact of your proposal to ban cigarette vending 
machines that much more difficult to contemplate. 

There are other cigarette vending companies in Scotland, but I know that Sinclair 
Collis employs 14 other colleagues as well as myself in Scotland and we are 
totally reliant on our business for our income and survival. 

I have personally seen many pubs close down in the last three years and others 
decide they will no longer have a cigarette machine as a result of the ban, even 
though it is still legal for adult smokers to buy cigarettes and smoke outside. 

Due to the high associated costs in the vending industry, our cigarette prices are 
comparatively expensive, so it is very unlikely to be the preferred way for young 
people to buy cigarettes when cheaper packs are easily available from retail 
outlets, or worse still through illegal street traders openly trading at our local 
market.

I would ask that the Government does not press ahead with its plans to ban 
cigarette vending machines, and respectfully implore you to instead consider the 
more reasonable solution of age-restricted access.

Give us a chance to show our controls can work and help me to keep my job.

I. F. Smith 
Employee
Sinclair Collis 
7th April 2009
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Tobacco and Primary Medical Services (Scotland) Bill 

Imperial Tobacco UK 

The Committee has called for evidence on the general principles of the Tobacco 
and Primary Medical Services (Scotland) Bill (SP Bill 22) introduced by the 
Scottish Government on 26th February 2009. This letter forms a brief 
memorandum from Imperial Tobacco United Kingdom ("ITUK") for this purpose. 

1.  Introduction to Imperial Tobacco UK 

ITUK is a long-established business and is a subsidiary of Imperial Tobacco 
Group PLC ("ITG"). Based in Bristol, ITUK is the UK trading division of ITG and is 
responsible for the sale and distribution of lmperial Tobacco's products in the UK. 
ITUK is the market leader in the UK for cigarettes, hand rolling tobacco and hand 
rolling papers. Its brands include Lambert and Butler, Richmond, Superkings, 
Golden Virginia, Drum and Rizla. ITG also owns Sinclair Collis Limited, which is a 
UK based cigarette vending machine operator of sites throughout Scotland, 
England and Wales. Imperial Tobacco employs in excess of 2,600 people across 
the UK, the majority of whom are members of our UK operation - ITUK. 

2. Summary of Imperial Tobacco's Views 

This memorandum provides ITUK's views on the proposals contained in the 
Tobacco and Primary Medical Services (Scotland) Bill that seek (1) to ban the 
display of tobacco products from retail premises and (2) an outright ban on all 
tobacco vending machines. Our views on these proposals are also set out in 
detail in our submission to the UK Government's 2008 consultation "Future for 
Tobacco Control", and are available on our website at www.imperial-tobacco.com 

The sale of tobacco products is already highly regulated in Scotland. We are 
opposed to additional regulation that further restricts or prohibits retailers from 
displaying tobacco products and interferes with adult free choice and free 
competition. 

It is our view that the proposals as contained in the Bill are not based on any 
sound evidence. Indeed, the available real-world evidence demonstrates that the 
plans to ban retail display and vending outlined in the Bill will not achieve the 
Scottish Government's objectives of reducing youth smoking rates, nor of 
discouraging those who have already stopped smoking from starting again. 
Instead, such bans will have significant unintended consequences by facilitating 
the sale of illicit products and by further damaging the many retailers and small 
shop-keepers who are already significantly affected by the economic downturn. 

ITUK supports the Scottish Government's objective of reducing consumption of 
tobacco products among those under the age of 18 and participates in a range of 
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programmes designed to discourage youth access to tobacco products. 
However, the most recent data on smoking incidence amongst 11 to 15 year olds 
in the UK indicates that existing regulation is already sufficient. 
3.  On the need and justification for the creation of offences in part I of 
the Bill relating to tobacco displays and sale of tobacco products from 
vending machines: 

It is ITUK's view that: 

a. The proposal to ban tobacco displays will be ineffective in achieving 
the Scottish Government's stated policy objectives. 

 The Scottish Government believes that there will be a benefit from a 
display ban due to a reduction in those '...under 18 year olds who take up 
smoking due to awareness of tobacco products from display...', and that 
this will lead ‘…to a long term reduction in adult smoking rates’1. Three 
studies from Wakefield and Henriksen are cited to support this position. 
Imperial Tobacco provided a comprehensive review of the available 
evidence, including these three studies, in its submission to the UK 
Department of Health Consultation on the Future of Tobacco Control.2

Many of the studies are flawed, and taken as a whole this evidence does 
not demonstrate that retail display bans would reduce tobacco 
consumption or prevent smoking relapse. 

 The evidence from Canada and Iceland (where display bans have been 
introduced) also supports a different conclusion. For example the 2007 
Health Canada CTUMS survey3 reported that Saskatchewan, which was 
the first Canadian province to impose a ban on the display of tobacco 
products, was the only province in which the rate of smoking prevalence 
had actually increased since the 2006 CTUMS survey. 

 Overall the data from both Canada and Iceland strongly suggest that the 
display of tobacco products has had absolutely no impact on overall rates 
of tobacco consumption or specifically on youth smoking rates. Claims to 
the contrary fall down on closer examination. 

 Since the publication of the Tobacco and Primary Medical Services 
(Scotland) Bill, the government of New Zealand has decided not to go 
ahead with its plans to ban tobacco displays. Prime Minister John Key 
expressed concern that while there is no evidence to prove that hiding 
tobacco out of sight reduces smoking, the move would place a huge 

1 Tobacco Provisions to be contained in the Health (Scotland) Bill 
http://www.scotland.gov.uk~Publications/2009/02/27120518/0 
2 lmperial Tobacco Group Plc and lmperial Tobacco UK: Joint Submission to the Department of Health Consultation on 
the Future of Tobacco Control, September 2008, Chapter 2. Retail Display And Plain Tobacco Packaging: 
http://www.imperial-tobacco.com/
3 Health Canada - Tobacco Control Programme; Canadian Tobacco Use Monitoring Survey (CTUMS) - 2007
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burden on retailers. He said: "there is no international evidence that it 
actually works and it's hugely expensive to do it".4

b. Existing legislation to crack down on under-age smokers should be 
rigorously supported and enforced. 

 The evidence demonstrates that factors such as rebelliousness, risk 
taking, family structure, relationships, socioeconomic status, educational 
achievement and the influence of peers are the true determinants of youth 
smoking; not the display of tobacco products.5

 Two recently-introduced regulatory measures in the UK were aimed 
specifically at reducing youth smoking - raising the minimum age of 
purchase to 18 and the introduction of graphic health warnings on packets 
of tobacco products. We cannot understand why the Scottish Government 
is attempting to introduce such drastic and controversial regulation before 
assessing the impact and effectiveness of these new regulations. 

 Government should focus its efforts on greater enforcement of the existing 
minimum age laws. These efforts should be supplemented with additional 
resources to support Trading Standards in tackling illegal selling. 

 We also believe that the Government must give greater support to existing 
proof of age schemes. Initiatives such as "No ID No Sale" and 
"Citizencard" have already contributed to a 7 per cent decrease in youth 
smoking prevalence from 13 per cent in I996 to 6 per cent in 2008. 

 It is illogical for the Government to demand ever-more graphic and 
shocking health warnings on cigarette packets and then to require that 
packets carrying those warnings are hidden from view until after a 
purchase has been made. 

c. There will be an increase in illicit trade. 

 HM Revenue and Customs ("HMRC") currently estimates that as much as 
17% of all cigarettes and 59% of all hand-rolling tobacco consumed in the 
UK in 2006/7 was either smuggled or purchased abroad6. This represents 
an estimated loss to the Treasury each year of up to £4.1 billion in excise 
revenues.

4 John Key, 24 February 2009, http://www.3news.co.nz/full-interview-with-John-
Key/tabid/572/articlelD/92515/caV765/Default.aspx \ [Link no longer operates]
 5 Imperial Tobacco Group PIC and lmperial Tobacco UK: Joint Submission to the Department of Health Consultation on 
the Future of Tobacco Control, September 2008, Chapter 4. Youth Smoking: http://www.imperial-tobacco.com/
6 'Measuring Indirect Tax Gaps', HMRC, 2008
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 The illicit trade is made up of three main elements: counterfeit (illegal 
copies of genuine UK brands which are sold illegally in the UK)' non-UK 
products on which duty is paid in the country of origin but which is then re-
sold in the UK through illicit channels; and so called 'cheap white sticks' 
which are brands manufactured outside the UK specifically to serve the 
smugglers and are for sale in the UK through illicit channels. 

 HMRC data for cigarette seizures across the UK during 200718 indicate 
that 46% of the total was counterfeit UK Brands, 44% was non UK brands 
or 'cheap white sticks' and 10% of it was UK Brands bought outside of the 
UK7.

 Data from pack collections conducted around different locations in 
Scotland during the latter half of 20088 indicate that around 26% of all 
cigarettes and nearly 73% of all hand-rolling tobacco consumed in 
Scotland were not UK Duty Paid. This compares with 23% and 65% 
respectively for the rest of the UK. These data are broadly consistent with 
the HMRC estimate for the UK and suggest that the extent of the illicit 
trade in tobacco is greater in Scotland than in the UK as a whole. In the 
same exercise 2% of all cigarette packs collected in Scotland were found 
to be counterfeit, compared with 2.9% for the rest of the UK. 

 Retailers in legal retail channels may be faced with 'opportunities' to sell 
any of these three variants. In a 2009 survey conducted for the Tobacco 
Retailers' Alliance of over 1100 retailers throughout the UK, 56% were 
aware of smuggled tobacco being sold in their area and 24% had been 
approached by someone offering to sell smuggled tobacco to them9.

 A retail display ban will exacerbate these significant levels of illicit trade 
taking place throughout Scotland, as already acknowledged by HM 
Treasury and by HMRC. The distinction between tobacco products that 
are sold legally, and counterfeit or other non UK duty paid tobacco that is 
illegally traded on street corners, in pubs and at car boot sales will 
become further blurred. 

 Any proposal to hide tobacco products from view will increase 
opportunities to stock and sell smuggled or counterfeit products. This will 
make the work of HMRC, Trading Standards and other anti-illicit trade 
authorities more difficult and will exacerbate the already-significant UK 
revenue losses, estimated to be somewhere between £2.5 and £4 billion 
per annum. Consumers are unlikely to be able to differentiate between 
legal products (which they would assume to be displayed correctly) and 

7 Tackling Tobacco Smuggling Together, HMRC, November 2008
8 Cigarette and Roll Your Own UK pack collection data Conducted for ITUK between July 2008 and January 2009
9 Opinion Research Business Survey for the Tobacco Retailers Alliance, March 2009 
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illegal products, which are currently more likely to be stored under the 
counter and out of sight. 

 A display ban is likely to lead to an eventual reduction in the number of 
retail outlets selling tobacco. If consumers are further displaced from the 
legitimate retail chain to illicit channels, it is inevitable that both public 
health objectives and Government revenue streams will be compromised. 

 At a time when UK Treasury via HMRC is spending taxpayers' resources 
on combating the illicit tobacco trade, it is iniquitous that the DOH is 
seeking to introduce measures that would serve to exacerbate the same 
trade.

d. Businesses, particularly small shops, could be badly hit. 

 The costs of implementing a display ban would have a disproportionate 
effect on small businesses already struggling to cope with the economic 
downturn and at a time when Government is reiterating its support for 
small shops.

 Recent data from Canada indicate that a significant proportion of the total 
retail universe was placed at risk by the introduction of a tobacco display 
ban. Around 7% of all retail businesses in Canada have closed during the 
last 9 months of 2008.

e.  The proposal to ban tobacco displays is anti-competitive. 

 The evidence demonstrates that the display of tobacco products in retail 
premises has no bearing on whether or not adults or young people choose 
to smoke. On the contrary, the display of tobacco products enables adult 
smokers to make an informed choice from the extensive range of tobacco 
products, brands and prices available in retail outlets. We believe it is 
wholly unreasonable for adult smokers to be denied the same rights as 
any other consumers of a legal product. 

 Under the proposed legislation it would be an offence to display a product 
that it remains legal to sell. This undermines the right to commercial free 
speech under Article 10 of the European Convention of Human Rights and 
is contrary to the principles of free movement of goods already enshrined 
in Article 28 of the EC Treaty. 

f.  Imperial Tobacco is strongly opposed to the proposal to ban the 
display of 'smoking related products' (such as cigarette papers, 
tubes, filters and pipes), with specific regard to cigarette papers. 
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 None of the available data, including data available from market 
intelligence, supports the claim that the display of tobacco accessories 
has the effect of encouraging young people to smoke, prevents existing 
smokers from giving up or causes relapse in ex-smokers. This lack of 
evidence was acknowledged in the UK Government's consultation 
document on the Future of Tobacco control.10

 The demand for tobacco related accessories is determined by the extent 
of tobacco smoking and not vice versa. Non-smokers do not start smoking 
because they have seen a particular brand of rolling papers, pipes, tubes 
or filters on display. Similarly, the display of tobacco related accessories 
has neither the purpose nor the effect of increasing the consumption of 
tobacco.

 Imperial Tobacco is concerned about the continued increase in availability 
of counterfeit rolling papers sold in the UK. This trade damages legitimate 
retailers and manufacturers of genuine products and exposes consumers 
to unregulated products. Banning the display of rolling papers would make 
it easier for counterfeit papers to enter the retail supply chain. 

g.  The proposal to ban tobacco vending machines in Scotland is an 
unnecessarily drastic step to take when there is no evidence that 
young people are using vending machines to flout the age law 

 There is a lack of definitive evidence that minors access cigarettes from 
vending machines in great numbers, and the incidence of those who do 
appears to be declining, as demonstrated by a 2006 Government study11.

 The implementation of the smoking ban in public places (including 
licensed outlets such as pubs, bars and restaurants) has caused a major 
decline in vending sales. Less than 1 per cent of all tobacco sales come 
from vending machines. It is highly unlikely that many licensed outlets 
would opt to continue to sell tobacco (i.e. over the bar) in the event of a 
ban on vending. In such a scenario it is most likely that, if smokers are 
unable to purchase tobacco from a vending machine, the void would be
filled by illegal sellers who move from pub to pub selling non UK duty paid 
cigarettes.

 The Scottish Government's own report1 does not make a convincing case 
for the additional benefit of Option 3 (Ban Sale of Tobacco from Vending 
Machines) over Option 2 (Introduction of Age Restricting Mechanisms). 
Vending operators have proposed viable solutions for restricting access to

10 DOH consultation on the future of tobacco control, May 2008. p 29 
11 Smoking, Drinking & Drug Use, 2006, The Information Centre for Health & Social Care 
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vending machines by age which the UK authorities have accepted as a 
proposal in the Health Bill.

 The number of jobs and the likely impact upon them is underestimated. As 
well as the 14 Sinclair Collis employees cited in the RIA, the National 
Association of Cigarette Machine Operators (NACMO) estimates that an 
additional 28 people would lose their jobs.

 The Scottish Government has overestimated the potential benefits and 
underestimated the negative impact of banning cigarette vending 
machines. A less drastic option that addresses the Scottish Government's 
objective is clearly available.

4.  Conclusion 

ITUK has given this call for evidence thoughtful consideration. Our experience of 
the UK DOH consultation is that of some 96000 responses received by the DOH, 
70,000 were pre-written or emails orchestrated by groups funded by the 
Department of Health. We trust that in this call for evidence our expert response 
will be given its due weight and treated in an objective manner. We would 
welcome the opportunity to provide the Committee with our evidence within the 
context of an oral hearing. 

Arnal Pramanik 
General Manager 
ITUK

And

Dr Steve Stotesbury 
Corporate Affairs Manager 
ITUK
6th April 2009 
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2. RETAIL DISPLAY OF TOBACCO PRODUCTS AND 

PLAIN TOBACCO PACKAGING

2.1. SUMMARY 

The Government’s case for 1) banning the retail display of tobacco products 

and the limited advertising space permitted at the point of sale; and 2) the 

imposition of plain, unbranded tobacco packaging is premised on three 

suppositions: 

a. that tobacco packaging constitutes a form of advertising for smoking; 

b. that tobacco advertising in general causes individuals to smoke; and 

c. that seeing tobacco packaging on display and point of sale advertising 

causes young people, occasional smokers, smokers who are 

attempting to quit and former smokers to smoke. 

Imperial Tobacco does not accept the view expressed in the consultation 

document that tobacco packages and displays of tobacco packages constitute 

tobacco advertising. This is backed up by evidence in terms of the effects (or 

lack of effects) on youth smoking initiation.  We concur with the conclusions of 

the Expert Panel for Health Canada’s summary of the qualitative report in 

1995 that young people do not decide to smoke on the basis of tobacco 

packages, that they do not have images of brands that are connected to 

lifestyles, that packages do not lead to smoking and that changing the 

package will not “have any major effect on the decision(s) to smoke or not to 

smoke”.1

                                           
1 Goldberg ME, Liefeld J, Kindra K, Madill-Marshall J, Lefebvre J, Martohardjono N and Vredenburg 
H. When Packages Can't Speak: Possible Impacts of Plain and Generic Packaging of Tobacco 
Products: Expert Panel Report to Health Canada, Ottawa, 1995. 
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Tobacco advertising and retail displays 

Whether the tobacco packet is considered to be a form of advertising or not, 

none of the available evidence suggests a causal relationship between 

tobacco advertising and consumption, between tobacco advertising and 

smoking initiation or between restricting tobacco advertising and changes in 

consumption or initiation.  The fact that past restrictions of tobacco advertising 

have not been shown to reduce smoking initiation or consumption negates the 

UK DoH’s claim in section 3.44 of the consultation document that the 

“evidence suggests that we could expect to see fewer young people starting 

to use tobacco, and that smoking prevalence among young people could 

decline at a faster rate than we are currently experiencing2” should tobacco 

displays be restricted or tobacco packaging changed. 

The UK DoH consultation document argues that the “evidence about the 

public health benefits of prohibiting the display of tobacco products in retail 

environments is strong3”.  This claim is also unfounded.  The evidence cited 

by the UK DoH consultation document in support of a display ban consists of 

a limited review of a small number of studies. It ignores a significant number 

of other studies about smoking uptake, prevention and cessation.   

We also do not find convincing the evidence cited by DoH from other 

jurisdictions which purports to show that tobacco product display restrictions 

have reduced either the consumption of tobacco products or youth smoking 

initiation in countries where they have actually been introduced.  In fact, 

evidence from Canada and Iceland, for example, suggests the contrary.   

The retail supply of tobacco to consumers is already strictly controlled.  

Currently, tobacco products can only be purchased in two ways: 1) face-to-

face transactions with the retailer, from gantries which are always situated 

behind the retailer and out of reach of the customer; and 2) from vending 

machines which should be placed where they cannot be accessed by minors 

(this applies to less than 1 percent of overall market volume).  

                                           
2 Department of Health, Consultation on the Future of Tobacco Control, para 3.44 
3 Department of Health, Consultation on the Future of Tobacco Control, para 3.45 
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Maintaining the display of tobacco at the point of sale is essential for efficient 

retailing, given the high turnover and value of the product.  

The display of tobacco products is important to ensure adult choice and free 

and fair competition.  It provides consumers with the information to make a 

selection from the wide range of tobacco products, brands and prices that are 

available in retail outlets.  A ban on tobacco product displays would favour 

dominant brands and suppliers and would act as a barrier to entry for new 

brands and suppliers. 

It is our view that a retail display ban would exacerbate the already significant 

levels of illicit trade taking place throughout the UK as the lines between legal 

and illegal product are blurred.  Imperial Tobacco agrees with the assessment 

made in the consultation document that illicit trade undermines public health 

objectives, damages legitimate business and results in substantial revenue 

losses to HM Treasury, through creating a market that is uncontrolled, 

untaxed and unaccountable. 

In view of the lack of credible evidence presented in the UK DoH consultation 

document that restricting or banning retail tobacco product displays will have 

any positive impact on youth smoking initiation or consumption, and mindful of 

the negative effects on competition and illicit trade, Imperial Tobacco supports 

Option One as set out in the consultation document.  However, it is our view 

that this should be supported with greater enforcement of current minimum 

age laws together with additional resources to support Trading Standards in 

their efforts to tackle illegal selling. 

Plain Packaging 

We believe that plain packaging for tobacco products is unnecessary, 

unreasonable and unjustified.  It is not based on sound public policy, or on 

compelling evidence.  Plain packaging would not address the issues that the 

DoH seeks to combat: it would make no overall contribution to the public 

awareness of the risks associated with smoking; it would not provide more 

information to smokers; and it would not reduce the appeal of tobacco 

products, especially to young people. 

600



5

The primary risk factors for youth smoking initiation are clearly documented.  

Packaging of tobacco products is not one of these risk factors.  The 

introduction of plain packaging would make no contribution to addressing 

youth smoking initiation. 

The balance of the available evidence (including evidence upon which the UK 

DoH claims to rely) does not provide a compelling argument to suggest that 

the plain packaging of tobacco products would have the effect of deterring 

young people from smoking.  In fact, certain evidence suggests the potential 

for the contrary.   

Imperial Tobacco is concerned about the continued erosion and potential 

expropriation of our valuable intellectual property rights.  We believe that we 

are entitled to use our packaging to enable adult consumers to distinguish our 

quality products from those of our competitors.  Regulation that requires plain 

packaging will expropriate valuable corporate assets in which the Company 

and its shareholders have invested for more than a century and risks placing 

the UK government in breach of a range of legal and treaty obligations that 

relate to intellectual property rights, international trade and EU law.  The 

introduction of plain packaging would set a regulatory precedent for 

intellectual property owners and their shareholders outside the tobacco 

sector. 

Plain packaging will have a negative effect on competition.  There would be 

little incentive for retailers to stock new brands and it would be practically 

impossible for a new competitor to enter the market successfully or for an 

existing competitor to compete with others by launching a new brand. 

Plain packs would facilitate counterfeiting and undermine the excellent work 

that has been done jointly by the industry and UK HMRC over a long period of 

time to combat illicit trade.  Due to the relative ease with which the materials 

for a tobacco product are acquired and the cigarette itself counterfeited, one 

of the key components in the fight against counterfeit is the packet itself.  Both 

overt and covert elements of the pack design are incorporated to frustrate 

counterfeiters’ attempts to copy the pack exactly and to facilitate identification 
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of illegal product.  An obvious repercussion of the introduction of plain 

packaging would be to make the counterfeiter’s task substantially easier.  
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2.2. THE RELATIONSHIP BETWEEN TOBACCO ADVERTISING AND 

TOBACCO CONSUMPTION 

The case for banning the retail display of tobacco products is founded on the 

claim that the tobacco package is an explicit advertisement for smoking; that 

tobacco advertising in general and specifically tobacco packaging causes 

individuals to smoke; and that seeing such package-based “advertisements” 

displayed in retail environments causes young persons and former smokers to 

smoke and causes occasional smokers and quitting smokers to continue to 

smoke or to smoke more. 

Three categories of evidence are used to support the claim that tobacco 

advertising both initiates and maintains smoking and prevents quitting: 

(i) evidence about the nature of the tobacco market; 

(ii) econometric evidence about the associations between tobacco 

advertising and consumption; and  

(iii) studies of tobacco advertising exposure and recall and their 

association with smoking initiation.  

Imperial Tobacco believes that none of this evidence provides compelling 

support for the claim that tobacco advertising leads to smoking uptake or 

prevents quitting.  The UK DoH consultation document asserts that “the 

evidence base shows that tobacco promotion encourages people to take up 

and continue smoking4”. Yet the UK DoH fails to provide any supportive 

evidence about the nature of the UK tobacco market, or the relationship 

between tobacco consumption and tobacco advertising in the UK over the last 

50 years.  No econometric study about the association between tobacco 

advertising and smoking uptake and consumption supports this position.  

Instead, this claim about the evidence base is advanced whilst the majority of 

published research literature on this issue is ignored.  Rather than discharging 

its responsibility under Government regulatory guidelines to provide a 

comprehensive review of the evidence, the UK DoH has instead put forward 

                                           
4 Department of Health, Consultation on the Future of Tobacco Control, para 3.39 
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what appears to be a skewed picture of what the evidence suggests.  In so 

doing it has misrepresented the current state of scholarship about the effects 

of tobacco advertising. 

Imperial Tobacco does not accept that tobacco packages and displays 

constitute tobacco advertising.  Nor does Imperial Tobacco accept that a 

comprehensive and impartial review of the evidence about tobacco 

advertising shows that such advertising causes people to become smokers, to 

remain smokers or to return to smoking.  It is highly improbable that tobacco 

packaging and the display of tobacco packaging in retail settings either initiate 

smoking, maintain or increase smoking or lead to smoking relapse. 

2.2.1. THE NATURE OF THE TOBACCO MARKET 

There is substantial evidence that the tobacco market is one in which 

advertising (in those jurisdictions where it is still permitted) functions to 

redistribute customers amongst the various companies’ brands rather than 

increasing the overall size of the market through attracting new 

consumers5678910

2.2.2. ECONOMETRIC EVIDENCE ABOUT TOBACCO ADVERTISING 

AND CONSUMPTION 

The econometric evidence fails to provide support for the claim that tobacco 

advertising promotes smoking initiation and consumption or impedes 

cessation. 

                                           
5 The economics of advertising; Richard Schmalensee; Contributions to Economic Analysis; No 80; 
Amsterdam and London: North-Holland Publishing Company; 1972, pp xiii, 312. 
6 Hamilton, J. L. (1972). Advertising, the health scare, and the cigarette advertising ban. Review of 
Economics and Statistics, 54: 401–11. 
7 Fujii E.T. The economics of tobacco advertising: spending, demand, and the effects of bans’. 
International. Journal of Advertising 22: 461–9. (1980). 
8 Friedman, J. Advertising and Oligopolistic Equilibrium; Bell Journal of Economics, 14, 1983, 464-
473 
9 Baltagi, B. H. and Levin, D. (1986). Estimating dynamic demand for cigarettes using panel data: 
the effects of bootlegging, taxation, and advertising reconsidered. Review of Economics and 
Statistics, 68(1), 148B55. 
10 A Simultaneous Model of Cigarette Advertising: Effects on Demand and Industry Response to 
Public Policy, Barry J. Seldon and Khosrow Doroodian; The Review of Economics and Statistics, Vol. 
71, No. 4, 1989, pp. 673-677 
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Studies of tobacco advertising in the UK from the 1970s to the mid 1990s 

have for the most part found that aggregate cigarette advertising has little or 

no influence on total consumption.  Duffy111213 found cigarette demand in 

relation to advertising to be “insignificantly different from zero”.  His 1994 

study found that advertising had negative effects on aggregate consumption, 

noting that “the results presented here suggest that the general effect, if one 

exists, of brand advertisements which carry prominent health warnings may 

have been to restrain aggregate demand for cigarettes.”  

Duffy’s analyses are echoed in a report by Clive Smee et al for the UK DoH 

(1992)14.  This is cited in the UK DoH consultation document as evidence 

supporting the claim that tobacco advertising affects tobacco consumption.  

However, a full reading of the Smee Report and its statistical analysis of the 

UK tobacco market finds that it does not in fact support the UK DoH position 

on tobacco advertising.  Smee conducted his own analysis of the relationship 

between tobacco advertising and consumption from 1960-1987 and found that 

“advertising does not have a statistically significant effect in any form.”  

Further, Smee reports that his model of advertising and smoking prevalence 

for UK adolescent men and women found that advertising was not a 

statistically significant factor.  There are very few econometric studies which 

examine exclusively the relationship between tobacco advertising and youth 

smoking, and given that this fact is used as a justification for discounting all 

the econometric evidence about advertising and prevalence in young people, 

Smee’s analysis and conclusion have added significance. 

The UK DoH consultation document cites the Smee Report’s conclusions with 

regard to the efficacy of advertising bans in support of its assertion about the 

association between tobacco advertising and consumption.  It fails, however, 

to note that: 1) this conclusion is contradicted by Smee’s technical analyses of 

                                           
11 Duffy, M. Advertising in demand systems: testing a Galbraithian hypothesis; Applied Economics, 
Volume 23, Issue 3 March 1991 , pages 485 - 496 
12 Duffy, M.; Advertising and Cigarette Demand in the United Kingdom - Manchester School of 
Management, University of Manchester- 1994 
13 Duffy, M. (1995). Advertising in demand systems for alcoholic drinks and tobacco: a comparative 
study. Journal of Policy Modeling, 17(6), 557–77. 
14 C Smee, M Parsonage, R Anderson, S Duckworth; Effect of tobacco advertising on tobacco 
consumption: a discussion document reviewing the evidence; Economics and Operational Research 
Division Department of Health, 1992 
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the effects of advertising in the UK market, particularly its null effect on the 

smoking prevalence of young people and 2) Smee’s conclusion about the 

efficacy of advertising bans was based on a discredited analysis15 which was 

itself judged to be flawed in the 1991 trial16 in the Canadian Supreme Court in 

which the Tobacco Products Control Act was struck down.  The data was 

rejected on the grounds that it “contains serious methodological errors and a 

lack of scientific rigour which renders it for all intents and purpose devoid of 

any probative value.”  The judge commented that the Canadian government 

had not presented enough evidence to justify a tobacco advertising ban.  

The conclusions of the econometric evidence about the relationship between 

tobacco advertising and consumption in the US are very similar to those from 

the UK.  Studies of tobacco advertising in the US from the 1970s to the mid-

1990s have for the most part found that aggregate cigarette advertising has 

little or no influence on total consumption.   

The econometric evidence about the relationship between tobacco advertising 

and consumption published since the mid-1990s has confirmed the fact that 

advertising has little or no effect on smoking.  For instance, Duffy (2003) 

examined the seven categories of non-durable goods on the UK market from 

1963-199617.  Concentrating on food, drink and tobacco advertising, Duffy 

found that while price has a substantial influence on consumer expenditure, 

there was little evidence to demonstrate that advertising had a statistically 

significant effect on consumer demand for any of these products. 

Lancaster and Lancaster (2003) analysed 35 published studies of tobacco 

advertising and consumption from eight countries with 350 advertising 

demand co-efficients18.  They report that 61.1% failed to find a significant 

relationship between advertising and consumption, and that 5.7% of the 

coefficients were significant and negative suggesting an association between 

advertising and reduced consumption. 

                                           
15 Laugesen M, Meads C. Advertising, price, income and publicity effects on weekly cigarette sales in 
New Zealand supermarkets. Br J Addiction 1991 
16 RJRMacDonald Inc v A-G Canada, [1995] 3 SCR 199 
17 Duffy, M. Advertising and food, drink and tobacco consumption in the United Kingdom: a dynamic 
demand system; Agricultural Economics 28 (2003) 5 1-70 
18 Lancaster K.M., Lancaster A.R. The economics of tobacco advertising: spending, demand and the 
effect of bans - International Journal of Advertising, 2003 
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Finally, the most recent econometric analysis by Nelson (2006) presented a 

meta-analysis of cigarette advertising elasticities derived from econometric 

studies published in the US, UK and several other countries over the last 35 

years.  He concluded that “any spill over effect of cigarette advertising on 

aggregate consumption was limited in duration and negligible in magnitude19.”  

The Global Youth Tobacco Survey (2003), an international survey of youth 

smoking prevalence from the World Health Organization20 found no 

statistically significant differences in youth ever-smoking prevalence between 

countries such as Norway, Finland and Canada with comprehensive 

advertising bans, and countries such as the United States, Russia and Israel 

with only broadcast advertising bans. 

2.2.3. STUDIES OF ADVERTISING EXPOSURE AND RECALL 

The final source of evidence about the association between tobacco 

advertising and consumption comes from studies of tobacco advertising 

exposure and recall.  It is often claimed that these studies provide evidence of 

a causal connection between tobacco promotion and, for instance, smoking 

initiation (Lovato et al21). The UK DoH document relies exclusively on such 

studies in support of its claims about both tobacco advertising and display 

bans and plain packaging.  Yet there are a number of substantial difficulties 

with these types of studies which render them unreliable for basing any 

conclusions about the relationship between tobacco advertising and 

consumption, particularly smoking uptake.   

i) HIERARCHY OF EFFECTS MODEL 

Virtually all such studies assume that advertising operates in a hierarchy of 

effects which moves consumers on from reading, seeing or hearing an 

                                           
19 Jon P. Nelson, Cigarette advertising regulation: A meta-analysis; International Review of Law and 
Economics, Volume 26, Issue 2, June 2006, Pages 195-226 
20 Global Youth Tobacco Survey. 2003 Available at: http://www.cdc.gov/tobacco/global/GYTS.htm 
21 Lovato C. et al. (2004). Cochrane Review: Impact of tobacco advertising and promotion on 
increasing adolescent smoking behaviours. The Cochrane Library, Issue 2. (3) 
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advertisement to remembering it, processing it, believing it, retrieving it, 

using it to make a purchase decision and behaving in accordance with it.  

This model of advertising has been substantially discredited.  There are no 

studies which directly link the decision to purchase cigarettes in the 

marketplace and smoking on the basis of remembering an advertisement; 

a crucial requirement of establishing a causal relationship between 

advertising and tobacco consumption. 

At any step the process can be broken; for example failing to retain the 

advertisement’s content, failing subsequently to remember the 

advertisement, becoming sceptical about the advertisement’s claims and 

making a decision based on something other than the advertisement.  

Despite this, exposure and recall studies assume that a subject’s recall at 

a specific moment in time of a previously-seen tobacco advertisement is 

the cause of their subsequent smoking, even if they are unable to say 

anything specific about the advertisement.  Any advertising exposure is 

assumed to be the cause of any subsequent smoking, rather than 

demonstrated to be so.  Calfee observed the problems inherent in such 

assumptions: 

“However successful a marketing campaign may be in the early stages 

of the hierarchy, that success is by no means bound to carry on 

through actual choices in the marketplace.  But many, if not most, 

applications of this model work exclusively with intervening variables 

(i.e. after the advertisements but before market behaviour) and never 

actually test advertising’s effects on market choices22.” 

The hierarchy of effects model relies on path analysis which uses 

regression, econometric and factor analysis.  A path analysis models 

both the direct and indirect effects of advertising as mediated through 

latent variables such as risk perception.  The total advertising “effect” is 

thus a total of direct and indirect effects.  As Nelson (2001)23 observes, 

such path analyses are “subject to the full range of econometric 

                                           
22 Calfee J.E. The Historical Significance of Joe Camel.. Journal of Public Policy & Marketing 2000-  
Volume: 19 | Issue: 2 | Pps: 168-182
23 Nelson, J.P. Alcohol Advertising and Advertising Bans: A Survey of Research Methods, Results, and 
Policy Implications 
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problems, including specification bias, measurement errors, sample 

selection bias, missing data, outliers, multicollinearity, lack of 

replication and the like.”  Most studies of tobacco advertising exposure 

and recall measure only indirect effects of advertising, and this 

seriously undermines any claim to have established advertising as a 

cause of smoking. 

ii) FAILURE TO CONTROL FOR OTHER RISK FACTORS 

None of the advertising exposure and recall studies have adequately 

controlled for other smoking risk factors.  This means that the alleged 

causal factor of advertising has not been isolated from other risk factors so 

as to determine a genuine association.  For instance, it might be true that 

16 year olds who can remember tobacco advertisements are more likely to 

smoke when 20 year olds than 16 years olds who do not remember 

tobacco advertisements.  It does not, however, follow that this association 

is because they remembered tobacco advertisements.  It might well be 

that those 16 year olds share other characteristic such as being more 

inclined to risk-taking, or performing poorly at school, and it may be one of 

these factors - excluded from the study - rather than tobacco 

advertisements, which are the cause(s) of their subsequent smoking.  

Without controlling for these other factors their impact can never be 

known.  The literature on smoking initiation reports dozens of such risk 

factors known to be predictors of smoking uptake.  (These are described 

elsewhere in this submission.) 

Selection issues are a central problem of statistical analysis and there are 

recognised techniques for dealing with them.  There is no explicit mention 

in any of the exposure and recall studies that these have been addressed, 

which casts significant doubt on any causal conclusions about the 

connection between tobacco advertising and adolescent smoking. 
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iii) OBSERVATIONAL AND LONGITUDINAL STUDIES 

Many of the exposure and recall studies are observational studies while 

some are longitudinal studies.  In our view, these do not provide a 

sufficient basis for asserting that tobacco advertising causes youth 

smoking or an increase in tobacco consumption.  Any claim of a causal 

connection could only be substantiated on the basis of a randomised 

clinical trial.  Despite this, many observational and longitudinal studies 

claim to provide evidence of a causal connection between tobacco 

advertising and smoking initiation and consumption, including Lovato et al 

(2004), which provides the major support for the UK DOH claim about 

tobacco advertising.  Lovato et al write that: 

“Properly conducted longitudinal studies that examine the 

relationship between exposure to marketing approaches and 

subsequent changes in smoking behaviour, while controlling for 

possible confounding factors, can provide evidence supporting 

causal links between tobacco marketing and smoking behaviour24.”   

This claim is false in two respects.  First, there are no studies which 

control for all the confounding factors and second, in our view longitudinal 

and observational studies do not provide sufficient evidence “supporting 

causal links”.  

iv) PROBLEMS WITH EXPOSURE AND RECALL STUDIES 

Many of the exposure and recall studies are problematic because they 

assume that the direction of influence between advertising and smoking 

uptake and consumption is one way.  That is, exposure to advertising or 

owning a tobacco promotional item leads to an interest in smoking and 

thereby to smoking uptake.  Yet there is little empirical support offered to 

support this and important sources cited by the UK DoH (e.g. Smee) 

                                           
24 Lovato C. et al (2004). Cochrane Review: Impact of tobacco advertising and promotion on 
increasing adolescent smoking behaviours. The Cochrane Library, Issue 2. 
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contradict it.  Young people who are interested in and receptive to smoking 

can be assumed to have a smoking preference that would lead to their 

interest in and recall of tobacco advertising.  Their preference for smoking 

could have been formed prior to and independently of any tobacco 

advertisement.  Smee notes that adolescents “disposed to smoke are 

more likely to react positively to tobacco advertising and show greater 

awareness of it.”14  This would mean that discovering an association 

between remembering tobacco advertisements or owning tobacco 

promotional items and subsequent smoking does not constitute compelling 

evidence that the former has led to the latter. 

v) FAILURE TO MEASURE EXPOSURE TO ADVERTISING

Although the tobacco advertising exposure and recall studies make claims 

about the effects of tobacco advertising on smoking uptake and 

consumption, it is clear that most have not measured the advertising 

exposure of any individual claimed to have become a smoker.  Rather, 

these studies have in many instances used the possession of a tobacco 

promotional item as a proxy for exposure to tobacco advertising.  In other 

studies, exposure has been determined by proxy through a subject’s 

possession/reading of a magazine containing tobacco advertising.  The 

possession of a magazine does not guarantee exposure to the advertising 

it contains.  Pucci and Siegel, reviewed in Lovato et al and cited by the UK 

DoH, note “the fact that subjects reported reading a magazine does not 

imply that they actually saw the cigarette advertisements25.”  These 

studies cannot warrant what exposure to tobacco advertising, if any, has 

taken place. 

These measurement issues raise the broader problem of whether such 

studies meet the fundamental standards of scientific evidence which 

minimally require that measurements can be warranted as accurate (along 

with a measurement error rate).  It is uncertain whether any of these 

                                           
25 Pucci L G & Siegel M (1999) Exposure to brand-specific cigarette advertising in magazines and its 
impact on youth smoking. Preventive medicine 1999;29(5):313-20
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studies meet this standard and as such they are of questionable scientific 

standing. 

vi) METHODOLOGICAL ISSUES

Recall studies are subject to methodological issues which undermine their 

evidentiary validity.  These are identified in the following review of each the 

individual studies used by the UK DoH in its discussion of display bans. 

2.2.4. THE UK DOH EVIDENCE BASE ON TOBACCO ADVERTISING, 

SMOKING INITIATION AND CONSUMPTION 

The UK DoH asserts that the “evidence base shows that tobacco promotion 

encourages people to take up and continue smoking26”.  This evidence base, 

however, is neither extensive nor particularly robust.  The UK DoH 

consultation document references six studies in support of its claim about the 

relationship between tobacco advertising and consumption. 

a) Lovato et al 2004 

Lovato et al is a review of certain longitudinal studies of the association 

between tobacco advertising and consumption.  It concludes, based on these 

studies that: 

“Longitudinal studies consistently suggest that exposure to tobacco 

advertising and promotion is associated with the likelihood that 

adolescents will start to smoke … we conclude that tobacco advertising 

and promotion increases the likelihood that adolescents will start to 

smoke.” 21

Lovato et al based their conclusion on nine studies.  Each suffers from one or 

more of the defects that characterise exposure and recall studies and each is 

reviewed below. 

                                           
26 Department of Health, Consultation on the Future of Tobacco Control, para 3.39 
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i) Alexander et al 1983  

This study examined a group of some 6000 Australian school children 

aged between 10 and 12 years as part of a larger intervention in smoking 

prevention.  Factors which distinguished those children who became 

smokers included being older; having friends and siblings who smoke; 

approving of cigarette advertising; and having a relatively large amount of 

money to spend each week.  The study suffers from a number of defects.  

First, the results were based on a self-administered questionnaire asking 

the children to recall and then report their behaviour.  Aside from the 

numerous problems about accurate recall, there is a significant question 

as to whether what is being reported is changed behaviour as opposed to 

changed reporting of behaviour.   

Second, the questionnaire did not measure whether the children were 

exposed to tobacco advertising, or to how much tobacco advertising they 

were exposed.  It enquired about their attitude to cigarette advertising and 

then assumed exposure.  It maintained that of all the various risk factors 

for smoking uptake, favourable attitudes to tobacco advertising led to 

changes in smoking behaviour, without measuring the extent of advertising 

exposure.   

Third, the study failed to control for most of the risk factors for smoking 

initiation other than sibling, friends and parental smoking.  This means that 

the study at best presents an association between a favourable attitude to 

tobacco advertising and subsequent smoking without properly controlling 

for most other concurrent factors which could also lead to smoking uptake.  

This is an unsound basis from which to conclude that tobacco promotion 

and advertising have any role in the process. 

ii) Armstrong et al 1990 

The authors examined the factors which “had a significant effect on the 

smoking behaviour” of Australian school children.  Among the variables 

associated with smoking uptake, the children’s response to tobacco 

advertising showed the strongest and most consistent association.  The 
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more strongly a subject reported being influenced by advertising, the more 

likely they were to become a smoker.  Several problems undermine the 

validity of these conclusions.   

First, the study depended entirely on unverified and unverifiable subject 

reports about the perceived influence of advertising.  It is therefore not a 

study about the influence of advertising on smoking uptake, but rather a 

study about the perceived influence of advertising.  This assumes that the 

subjects understood both the nature and extent of advertising; something 

that critics of advertising insist is not the case.  Numerous studies of 

smokers’ psychology indicate that they prefer to ascribe their smoking 

behaviour to a force beyond their control, whether advertising or so-called 

addiction.  It is thus entirely possible that a large number of students would 

ascribe their smoking uptake to being influenced by advertising.  

Second, there is no objective measure of advertising exposure.  There is 

no way of knowing to how much, if indeed any, advertising the subjects 

was exposed. 

Finally, because there were no controls for other risk factors for smoking 

uptake, the alleged association between perceived advertising influence 

and subsequent smoking is not evidence of a causal connection between 

advertising and smoking uptake. 

iii) Biener and Siegel 2000 

Biener and Siegel reported that 46% of a non-smoking cohort of American 

adolescents who owned a tobacco promotional item and could also name 

a tobacco brand advertisement, moved from not smoking or smoking 

experimentation to regular smoking over the course of four years.  The 

strength of this assertion, however, is attenuated by several factors. 

First, though the authors claim to have controlled for other smoking 

initiation risk factors, they controlled for only eight.  The literature reports 

dozens.  
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Second, the ability of the researchers to make inferences about exposure-

uptake sequences is undermined by the fact that the report grouped 

together non-smokers with early experimenters, the latter of which might 

well have been disposed to pay attention to advertising because of their 

smoking, rather than moving to smoking because of their attention to 

advertising.   

Third, the study reported that those who had the highest likelihood of 

becoming regular smokers by the end of the four year period were those 

who were already experimenting with smoking at the beginning, which 

strongly suggests that their exposure to advertising over the study period 

was not a major factor in their decision to smoke. 

Fourth, there is no independent and verifiable measure of actual 

advertising exposure.  Subjects were not asked to quantify the number of 

tobacco advertisements they had seen; they were simply asked to recall 

which brand’s advertisements most attracted their attention.   

Finally, students who owned a tobacco promotional item or who named a 

tobacco brand were designated as moderately receptive to tobacco 

advertising, but there was no statistically significant association between 

being moderately receptive to advertising and becoming a regular smoker, 

a finding which undermines the conclusion of the study. 

iv) Charlton and Blair, 1989 

This study looked at 1390 never-smokers aged 11-13 from northern 

England by means of a self-administered questionnaire which measured 

awareness of cigarette brands and favourite tobacco advertisements.  The 

cohort was followed for a period of four months to examine the relationship 

between brand awareness and advertising on smoking initiation.  The 

results of the study provide little evidence to support the claim that brand 

awareness of tobacco advertising leads to smoking uptake in adolescents.  

Moreover, the authors note that there was no controlling for other smoking 

variables. 
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Significantly for other advertising and recall studies carried out in the UK, 

Jarvis et al (1989), in a critique of Charlton and Blair, suggest that findings 

about never-smokers progressing to smoking status are extremely suspect 

given a problem of misclassification.  They note that: 

“[a] substantial minority of children who initially classify themselves 

as never-smokers admit to having tried a cigarette when prompted.  

These differ from confirmed never-smokers on relevant predictor 

variables, and are significantly more likely to agree that they will try 

a cigarette again before leaving school ….  A similar group would 

be expected in Charlton and Blair’s study and might wholly or 

partially account for the apparent predictive relationships found.”  

v) Diaz et al 1998 

Diaz et al, which is not available in English, reported on the factors that 

“predict smoking” based on a group of 1126 non-smokers.  It is not clear 

what the advertising question was as Lovato et al reports it as “Accept 

tobacco advertising: Agree/disagree”.  The results of the study were not 

statistically significant for those who became daily or weekly smokers. 

vi) Pierce et al 1998  

Pierce et al examined the progression to smoking of 1752 adolescent 

Californian never-smokers who were interviewed by telephone in 1993 and 

then followed up three years later.  They found that young people who had 

a favourite tobacco advertisement and who had or were willing to use a 

tobacco promotional item were more likely to begin smoking than those 

who did not report an advertisement or possess a promotional item.  This 

conclusion is undermined by a number of factors. 

There was no attempt to control for relevant alternative explanatory 

variables; nor was there any theoretical explanation as to why such 

alternatives were omitted or whether any of these variables might be 
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correlated with the variables included in the study.  Even the few variables 

that were included in the original survey were left out of the final model 

without explanation, which suggests omitted variable bias. 

Widely reported predictors of smoking uptake such as exposure to peer 

smoking and family smoking were not found to be statistically significant. 

There is no objective measure of the degree of exposure to tobacco 

advertising.   

There is no independent verification of the baseline smoking status or the 

follow-up smoking status of any of the subjects.  The conclusions of the 

study rest entirely on self-reported data. 

Finally, among those who could name a cigarette brand but not a tobacco 

advertisement, there was no statistically significant association with 

becoming a smoker.  Among those who named an advertisement the 

association was barely significant. 

vii) Choi et al 2002

Choi et al, which was cited by Lovato et al but not used as a basis for its 

conclusions, examined the same cohort as Pierce to try and establish an 

association between tobacco advertising exposure and the progression 

from experimental to regular smoking.  The results, like Pierce, failed to 

support a demonstrable link between advertising and smoking uptake. 

Young people who were classified as moderately receptive to tobacco 

advertising were no more likely to become regular smokers than those 

who were unreceptive to such advertising.   

The strongest predictors of becoming a regular smoker were having 

friends and family who smoked; poor family relations and believing that 

one could quit smoking at any time.  The study’s other associations, which 

were statistically significant, provided stronger alternative accounts of 

progression to smoking uptake than did the statistically non-significant 

“receptivity” to tobacco advertising.   
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viii) Pucci and Siegel 1999 

Pucci and Segal reported on the correlation among a cohort of 

Massachusetts’ youths between brand-specific exposure to tobacco 

advertising and the brand smoked by new smokers.  The levels of 

adolescents’ exposure to brand advertising in magazines correlated highly 

with the brand they subsequently smoked.  The study claims that “by 

documenting a relationship between brand-specific magazine advertising 

exposure and brand of smoking initiation among new smokers, this study 

provides strong new evidence that cigarette advertising influences youth 

smoking.”  This conclusion is questionable.   

First and most importantly, it is not clear that any of the subjects were 

actually exposed to tobacco advertising.  Given that this purports to be a 

study about exposure to brand specific tobacco advertising, this failure to 

measure exposure is unusual.  The study asked the subjects to recall (a 

month after the event) which magazines they read at baseline and from 

this the researchers determined which brands were advertised and the 

number of advertisements that appeared in each magazine.  The study 

assumed that because a subject read a particular magazine in which a 

brand tobacco advertisement appeared, the subject was exposed to a 

particular tobacco advertisement.  In other words reading the magazine 

equals seeing the tobacco advertisement.  It presented no evidence that 

this was the case.  It failed even to ask the subjects the extent to which 

they read the magazine.  Since no individual subject was asked whether 

they had seen any tobacco advertisements in a particular magazine, the 

authors could not warrant anything as to their claimed measurement of 

advertising exposure.  Instead, they noted “we estimated the total potential 

exposure of each youth to brand specific advertisements in the magazines 

they reported reading, assuming that the youth read the magazine for the 

entire year.”  Based on one month’s recall of reading, the authors 

extrapolated that to a twelve month period.  The authors acknowledged 

this fundamental design flaw when they wrote that the “fact that subjects 

reported reading a magazine does not imply that they actually saw the 

cigarette advertisements.” 
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Second, like most such exposure and recall studies there is no 

independent confirmation of baseline or follow-up smoking status.  There 

is thus no way in which the most important data can be verified upon 

which the claims about advertising effect rest (that a subject was a non-

smoker at one time and a smoker at a subsequent time). 

Third, it is not clear that exposure to brand advertising causes young 

people to decide to smoke as opposed to what brand to smoke.  During 

the process of smoking initiation, studies have shown that young people 

are often unaware what brand they are smoking.  This is supported by 

another study in the Lovato et al analysis, While et al, who reported that 

“New smokers were more likely to smoke any available brand or a less 

advertised brand … than the most advertised ones.”  That confirmed youth 

smokers smoke the most heavily advertised cigarette brands is entirely 

consistent with the evidence on branded advertising.  It says nothing about 

the influence of advertising on the decision to smoke.  The study provides 

little evidence of the influence of advertising on smoking initiation, 

something that the authors themselves acknowledge.  “It is important to 

note that these results alone do not imply that exposure to cigarette 

advertising causes youths to initiate smoking.  These results merely 

suggest that the advertising is related to the youths’ choices of cigarette 

brands … A correlation between patterns of brand-specific advertising 

exposure and patterns of cigarette brand use does not necessarily imply 

causation.”  This aligns with the views of Imperial Tobacco.  

ix) Sargent et al 2000 

Sargent et al examined the relationship between owning a tobacco 

promotional item (TPI) and smoking.  They found that owning or being 

willing to use a tobacco promotional item at baseline was associated with 

higher smoking uptake at the 18 month follow-up.  The authors claimed 

that their study provided: 

“evidence of a dose-response relation between the number of TPIs 

owned by adolescents and higher likelihood of experimental and 
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established smoking ….  These data provide further support of a 

causal relation between tobacco promotional campaigns and smoking 

behaviour among adolescents.”  

These conclusions do not follow.  The study is not about exposure to 

tobacco advertising but about owning an item with a tobacco logo and 

being a smoker. 

The cross-sectional character of the study makes it impossible to 

determine whether ownership precedes smoking.  Young people who 

possess a tobacco promotional item may have it because they are 

interested in smoking which renders unjustified the causal conclusion that 

the promotional item made them interested in smoking.  They note: 

“Because of the cross sectional nature of this study, we are unable to infer 

directly that ownership of cigarette promotional items precedes smoking.”  

Given that this is precisely the issue at hand, this is an extraordinary 

concession. 

Third, although the authors claimed to have controlled for other factors 

associated for smoking uptake, it was only done to a limited extent.  They 

controlled for only six risk factors for smoking initiation. 

Fourth, the study relied on self-reported and unconfirmed data both with 

respect to ownership of tobacco promotional items and smoking status at 

both baseline and follow-up. 

Fifth, the study is only marginally statistical significant for owning a 

tobacco promotional item and smoking experimentation, at a level that 

renders the findings indistinguishable from chance.   

Finally, the study found no association between owning a promotional item 

and smoking experimentation in students in grades 10-12, where there is 

generally a progression to established smoking. 

b) While et al 1996 

Through data from annual self-reported questionnaires involving 1450 school 

children aged 11-12 years in England, While et al found that girls who could 
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name one of the two most heavily advertised brands at the time (Benson and 

Hedges) were at greater risk of becoming smokers than those who named 

other brands.  There was no statistically significant risk of becoming a smoker 

neither for boys who named Benson and Hedges, nor for boys or girls who 

named other brands.  The authors concluded that “Cigarette advertising … 

encourages [children] to take up the [smoking] behaviour.”

The study’s data do not appear to justify this conclusion, particularly given that 

only a summary of the relevant data is presented.  Aside from the usual 

problems with self-reported and recalled data, there is no evidence from the 

study that tobacco advertising was the reason children began to smoke.   

c) Smee et al 1992 

A second study supporting the UK DoH’s contention that the “evidence base 

shows that tobacco promotion encourages people to take up and continue 

smoking27” is a research report prepared for the UK DoH in 1992.  The UK 

DoH summary of the Smee report, in which only its findings with respect to 

the effect of tobacco advertising bans are referenced, fails to include all its 

relevant conclusions.   

It is important at the outset to distinguish the two types of evidence that Smee 

et al relied on for their conclusion; firstly, evidence produced through their own 

econometric analyses of the relevant data for the UK; second, evidence from 

other studies of tobacco advertising, initiation, consumption and advertising 

restrictions.  The first type led Smee et al to one conclusion; the second led to 

a different conclusion.   

First, Smee’s own analysis, as opposed to its summary of and interpretation 

of other studies, concluded that “advertising does not have a statistically 

significant effect in any form.”

Second, Smee’s own analysis of the data led the authors to reject the 

simplistic claim implicit in many of the advertising exposure and recall studies 

that recognition of advertisements leads to increased consumption.  Smee et 

                                           
27 Department of Health, Consultation on the Future of Tobacco Control, para 3.39 
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al distinguished between the necessary and sufficient conditions for 

advertising to affect consumption.  “Awareness of advertising is at most a 

necessary condition for coming under its influence. It is not reliable evidence 

that advertising increases consumption.”  So, while young people might 

recognise tobacco advertisements it does not follow that this leads them to 

become smokers.  Smee et al noted that the direction of causality could just 

as plausibly be interpreted in the opposite direction: young people “disposed 

to smoke are more likely to react positively to tobacco advertising and show 

greater awareness of it.”  Thus, Smee et al’s caution about the conclusions 

that can be drawn from tobacco advertising exposure and recall studies 

seriously undermines the credibility of those exposure and recall studies cited 

by the UK DoH in its consultation document. 

Third, Smee’s own technical analysis of the influence of tobacco advertising 

on the uptake of smoking by teenagers in the UK concluded that it was not a 

significant factor.  This contradicted Smee’s own general conclusion about 

tobacco advertising and the position of the UK DoH with regard to tobacco 

advertising and youth smoking initiation in the UK.  The DoH consultation 

document appears to be unaware that one of its major sources refutes its 

claims about the effect of advertising on smoking uptake in the UK market.  

Fourth, with respect to the efficacy of advertising bans (decisive in 

demonstrating the link between advertising and tobacco consumption 

according to the UK DoH), Smee et al noted that the direction of the causal 

relationship between such bans and declining tobacco consumption is most 

likely opposite to that often assumed.  Rather than advertising bans lowering 

consumption, such bans are introduced once consumption has already begun 

to fall and social attitudes to smoking have changed.  This leads, according to 

Smee et al, to “an association between the two without the controls causing 

the lower tobacco consumption.”  

In addition to the evidence produced by Smee et al themselves, the Smee 

Report reviewed other external evidence about the relationship between 

tobacco advertising, smoking initiation and consumption.  This evidence 

suffers problems in terms of its nature, scope and quality.  The literature on 

tobacco advertising, consumption and advertising bans is enormous.  While it 
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may not be necessary to examine all of the available evidence, it is important 

for a review to have examined a very broad range of it.  Smee et al, however, 

looked at only a fraction of what was available and it is this failure that 

accounts for some of the Report’s most significant weaknesses. 

It is not just the nature and scope of the secondary evidence offered by Smee 

that is unsatisfactory; it is also its quality.  In the Report’s analysis of the 

incentive structure of the tobacco market it claims that advertising encourages 

smoking initiation.  The Report offers no evidence in support of this claim.  Its 

own evidence from the UK market directly contradicts it.  The Report might at 

the very least be expected to provide an account of why this claim might be 

true in general but untrue with respect to the UK. 

Similar problems with the quality of evidence mar the Report’s conclusions 

about advertising and consumption.  For instance, the Report pools studies of 

widely different quality in a crude outcome table which is an unacceptable 

statistical practice and from which any conclusion drawn is meaningless.   

Of the UK studies purporting to demonstrate a link between advertising and 

consumption, none specify properly the advertising used.  Of the two studies 

in which this is properly specified, including the Smee Report’s own study, 

neither found that advertising had a statistically significant effect on 

consumption.  This again undermines the Smee Report and also therefore the 

UK DoH’s position in its consultation document with regard to tobacco 

advertising and consumption in the UK.  

d) Pierce et al 1991 

In support of its claim that “children and young people are more receptive to 

tobacco advertising than adults28” the UK DoH consultation document cites 

Pierce et al’s 29study of Californian adolescents based on telephone survey 

data.  The study examined whether perception of advertising was age-related 

and whether market share followed the same pattern of perceived advertising.  

                                           
28 Department of Health, Consultation on the Future of Tobacco Control, para 3.27 
29 Pierce J. et al. (1991). ‘Does tobacco advertising target young people to start smoking? Evidence 
from California’, Journal of the American Medical Association, 266(22), pp. 3154–3158. 
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The study, however, failed to present any evidence as to whether children and 

young people are more receptive to tobacco advertising than adults, in any 

meaningful sense of the word.  The measure of receptivity used is not 

progression to smoking, but ability to name the most advertised tobacco 

brand.  This is not a measure of tobacco receptivity but (if anything) a 

measure of tobacco advertising exposure.  Pierce et al presented no data to 

support their claim that the ability to name the most advertised tobacco brand 

increases the risk of young people becoming a smoker, yet they still claim that 

cigarette advertising encourages youths to smoke.  

e) Pierce et al 2002 

This study, cited by the UK DoH as evidence that tobacco advertising can 

lead non-susceptible never-smokers to become smokers, is a study of the 

interaction of parenting styles - authoritative versus “less authoritative” - and 

receptivity to tobacco advertising.  Once again there is no data on young 

people’s exposure to advertising.  The study simply reports what it terms 

“receptivity to tobacco advertising”, with the highest receptivity defined as 

“willing to use an item with a brand image or to have obtained one.”  But even 

this attenuated measure fails to provide compelling results about never-

smokers progressing to smoking.  Given the design and the results, it is 

difficult to see what support this study provides to the claim that tobacco 

advertising leads to smoking initiation. 

f) Klitzner et al 1991  

Klitzner et al is introduced as evidence of “young people’s greater sensitivity 

to the promotion and prominent display of tobacco products at point of sale.”  

It is difficult to understand what support this study provides about young 

people and point of sale display since it does not even discuss these.  
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g) Carter, 2003 

Carter’s analysis of the role of the retail environment in cigarette marketing in 

Australia is introduced as evidence for two points in the UK DoH consultation 

document.  At 3.28 it is cited as evidence for the claim that “Since bans on 

tobacco sponsorship and advertising on television, radio, print and the 

internet, point of sale promotion has become vital as virtually the only route for 

tobacco promotion - persuading existing smoker to keep smoking and 

encouraging young non-smokers to start.”  At 3.43 it is cited as evidence that 

“tobacco industry strategy documents have suggested that a more important 

aim [than informing adult customer about price and availability] is to attract 

new smokers.”

No evidence is presented in support of these claims nor is there any 

discussion of the claim that the retail environment is designed to prevent 

smokers from quitting or to encourage smoking initiation.  Carter 

acknowledges that the purpose of the retail environment is as a 

“communication vehicle” for facilitating branded cigarette choices.  Carter 

presents no industry documents as evidence to show that the point of the 

retail environment is to initiate smoking.  

2.3. CONCLUSIONS ON THE RELATIONSHIP BETWEEN TOBACCO 

ADVERTISING AND CONSUMPTION 

None of the evidence from the tobacco market, the econometric literature or 

advertising exposure and recall studies suggests a causal connection 

between tobacco advertising and consumption or between tobacco 

advertising and smoking initiation or between restricting tobacco advertising 

and changes in consumption or initiation.  The fact that past restrictions of 

tobacco advertising have not been shown to reduce smoking initiation or 

consumption undermines the UK DoH’s claim that the “evidence suggests that 

we could expect to see fewer young people starting to use tobacco, and that 

smoking prevalence among young people could decline at a faster rate than 
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we are currently experiencing30” should tobacco displays be restricted or 

tobacco packaging changed.  It also negates the UK DoH’s analysis of costs 

and benefits from instituting new tobacco control measures. 

2.4. INVESTIGATING THE RATIONALE FOR FURTHER CONTROLS 

ON THE DISPLAY OF TOBACCO PRODUCTS IN RETAIL 

ENVIRONMENTS 

2.4.1. THE CURRENT UK TOBACCO RETAILING ENVIRONMENT

The retail supply of tobacco to consumers is already strictly controlled.  

Tobacco products are one of the few fast-moving consumer goods (FMCG) 

products that can only be purchased in face-to-face transactions with the 

retailer, (or in only some one per cent of UK sales, via vending machines 

which are required by law to be under adult supervision).  Tobacco products 

in shops are sited on gantries which are always situated behind the retailer 

and out of reach of the customer.  This means that the customer must request 

the product from the retailer who is then able to verify age of purchase.   

The display of tobacco at the point of sale is essential for efficient retailing.  

Most smokers make a daily purchase of their preferred brand of tobacco 

product - approximately 7.3 million retail tobacco transactions a day31 in the 

UK.  To manage efficiently such a high level of turnover, the product must 

remain close at hand for the retailer and be stocked in adequate quantities so 

that regular replenishment from a stock-room is unnecessary. 

While small in size, tobacco products are the most valuable FMCG product in 

a retail outlet, with the average cigarette pack purchase costing £4.7432.  Most 

of this value is returned to Government in the form of excise duty and VAT of 

around £3.67 per pack33.  It is right and proper that such a small but valuable 

product should be stored directly within the visual control of the retailer. 

                                           
30 Department of Health, Consultation on the Future of Tobacco Control, para 3.39 
31 RAL, year ending June 2008. 
32 RAL, year ending June 2008. 
33 Calculated using Budget 2008 duty rates 
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The UK DoH consultation document states that “stakeholders have expressed 

concern about the prominence of the display of tobacco products within the 

retail environment, including the apparent growth in the size of tobacco 

displays34”.  This is entirely erroneous.  The stakeholders referenced are 

making speculative assertions that cannot be justified.  During 2004/2005, 

64.7% of all Imperial Tobacco’s shop units measured only 1.2 linear metres or 

less.  By July 2008, continued reduction in the size of these units meant that 

the number measuring only 1.2 metres now represent 70% of all Imperial 

Tobacco’s shop units in the UK. 

Tobacco companies provide stock-holding tobacco gantries under contract to 

retailers.  This is no different to any other FMCG supplier such as those that 

supply fridges, coolers or confectionery gantries.  Imperial Tobacco asks 

retailers to ensure that Imperial’s brands are positioned on the gantries so that 

adult smokers can readily verify their availability and price.  We want existing 

adult smokers to choose our brands over those of our competitors.  This is the 

essence of fair competition. 

The assertion in the UK DoH consultation document that retail tobacco 

product displays can stimulate impulse purchases by those not intending to 

buy cigarettes is spurious.  A survey conducted on behalf of ITUK by 

Albemarle Marketing Research35 in 2000 revealed that 96% of those adults 

buying tobacco had planned to do so before visiting the store.  A report 

undertaken in Canada by Meyers Research Centre indicated that 99% of 

those who purchase cigarettes in convenience stores make the purchase 

decision before entering the store.36  The evidence on impulse purchasing of 

tobacco is examined in greater detail later in this chapter.   

                                           
34 Department of Health, Consultation on the Future of Tobacco Control, para 3.25 
35 Albemarle Market Research, 2000, http://www.a-m-r.co.uk/ 
36 Meyers Research Centre, North American C-Store Close-Up 2003. An in-store intercept category 
management research program (among shoppers 21 years and older) Report, December 03 
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2.4.2. THE EVIDENCE CITED BY UK DEPARTMENT OF HEALTH IN 

SUPPORT OF ITS CLAIMS

The UK DoH makes three claims concerning retail tobacco displays in its 

consultation document: 

1) that retail displays of tobacco products encourage adolescent smoking 

uptake;  

2) that such displays lead people to over-estimate the extent and 

acceptability of smoking; and 

3) That such displays stimulate impulse purchases and impede smoking 

cessation37.   

Imperial Tobacco does not accept any of these claims and it is our view that 

the document places an over-reliance on a very small number of studies, 

each of which has significant methodological flaws and has been conducted in 

jurisdictions where there is an entirely different retail environment to the UK.  

Relying on such evidence flies in the face of the principles of good regulation 

as set out both by the Better Regulation Executive and others and referenced 

elsewhere in this submission. 

The UK DoH claims that the evidence is “strong” in relation to these claims 

allegedly associated with displays of tobacco products at retail.  The rationale 

for the control of displays is supported by references to research papers of 

varying quality, the authors of which offer conclusions – often speculative – 

about the impact of displays on youth and on those who wish to quit smoking.  

Given that this published research is used as a decisive factor in promoting 

the prohibition of displays, it warrants detailed critical examination. 

The analysis provided below demonstrates that the DoH claims are incorrect; 

indeed it is apparent that the evidence is incomplete, over-stated and 

misconstrued.  Moreover, there is a substantial body of relevant evidence 

which has been overlooked by the UK DoH which further undermines the 

purported probity of the UK DoH’s claims. 

                                           
37 Department of Health, Consultation on the Future of Tobacco Control, para 3.27, 3.30, 3.31, 3.33, 
3.34 
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i) Encouraging Adolescent Smoking Uptake 

Lavack & Toth, 2006 (Canada) 

At 3.28, the UK DoH cites Lavack & Toth in support of its claim that: 

“Display and the limited amount of advertising still allowed at the point 

of sale have become more important methods of promoting tobacco 

products as other promotional methods have been closed38.”   

This study provides no evidence that the industry targets either non-smokers 

or quitting smokers through point of sale marketing.  Lavack & Toth noted that 

the goal of the industry was “to secure dominance in the retail setting”.  This is 

quite different from attempting to initiate smoking in young people or to lead 

former smokers to relapse. 

The tobacco industry documents cited by Lavack & Toth support the claim 

that tobacco advertising is branded advertising intended to affect brand 

decisions, not the decision to smoke.  Despite the UK DoH claim that the 

discussion in this document is about initiating smoking, it is actually about 

making brand decisions.  In common with the broad range of consumer goods 

companies, Imperial Tobacco seeks optimum visibility on the point of sale 

shelves (gantries) for our own brands over those of our competitors so that 

the adult consumer who has already made a decision to smoke will select our 

brands over those of our competitors. 

ii) Over-estimating extent and acceptability of smoking 

Henriksen et al, 2004 (USA) 

At 3.27, the UK DoH consultation document discusses Henriksen et al’s 2004 

study of the exposure of 2,125 California adolescents aged 11 to 14 to 

tobacco marketing in convenience stores.  The study’s authors claim that the 

evidence suggests that “retail tobacco marketing exposure distorts 
                                           
38 Lavack & Toth, 2006, “Tobacco point of purchase promotion: examining tobacco industry 
documents, Tobacco Control, 15, pp 377-384 
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adolescents’ perceptions about the availability, use and popularity of tobacco 

– normative beliefs that are precursors of smoking39”.

It is our view that the social norms theory and the social norms studies cited 

do not support the claim that tobacco product displays cause misperceptions 

of adolescent smoking prevalence which in turn lead to smoking initiation. 

1) Cited as a study about the influence of tobacco product displays on 

adolescent smoking, Henriksen et al was about tobacco advertising in 

retail stores generally and not specifically about tobacco product 

displays.  Given the study design it is impossible in our view to 

determine whether the reported associations are with retail store 

advertising or with tobacco product displays.  Given the very different 

nature of tobacco advertising in the United States, these findings have 

little relevance for the UK in 2008. 

2) The literature on smoking initiation contains dozens of risk factors.  

Henriksen et al controlled for only three or four.  Without controlling for 

the others it is impossible to conclude whether the association reported 

in the study is between smoking and tobacco advertising or between 

smoking and one of many other unidentified and uncontrolled-for risk 

factors. 

3) Henriksen et al have assumed the causal progression from advertising 

exposure to recall, persuasion, use, decision and purchase.  The 

authors assume that because the first step in the chain has occurred – 

exposure to advertising – that it is responsible for the ultimate outcome.  

Their study, however, provides no empirical evidence about the 

intervening variables that would support this assumption.  Its other 

reported associations provide more robust predictions of smoking 

uptake than does its association with advertising. 

                                           
39 Henriksen et al (2004), Association of retail tobacco marketing with adolescent smoking, American 
Journal of Public Health, 94(12) pp 2081-2083 
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iii) Promoting smoking uptake; distorting prevalence and popularity  

Wakefield et al, 2006 (Australia) 

At 3.30 the UK DoH consultation paper states that the recruitment of new 

smokers “is enhanced by point of sale display simply because children are 

exposed to the prominent cigarette gantries throughout their childhood, on 

every store visit40.”  In support of this claim, the consultation document cites a 

study from Australia by Wakefield et al (2006).   

Wakefield et al showed 605 ninth-grade Australian children edited 

photographs of a convenience store sales point which showed either cigarette 

advertising and tobacco pack display; pack display only; or no cigarette 

packs.  Students then completed a questionnaire.  Students who saw the 

photographs with either the pack displays or the advertising and pack displays 

“perceived it would be easier to purchase tobacco from these stores.”  

The study’s results are compromised.  Prior to the experiment, students took 

part in a discussion “designed to increase the salience of general brand 

advertising and display.”  This could have had the effect of biasing the study 

by priming the subjects about its purpose.  The validity of the results is called 

into question by the fact that students who saw pictures of the shop without 

any tobacco products in it still rated it 3.2 for ease of purchasing tobacco on a 

scale of 1-5 (where 1 is very easy and 5 is very hard).  The researchers do 

not explain how the students expected to find it anything less than very hard 

to obtain cigarettes from a shop that did not appear from the pictures they 

were shown to have any cigarettes for sale. 

There were no statistically significant differences in perceived prevalence 

estimates between those who saw pictures of the convenience store with no 

cigarettes and those who saw pictures of the store with a cigarette display.  

The hypothesis that seeing tobacco products displayed will lead to distorted 

prevalence was not supported by the authors’ results.  Viewing tobacco 

products on display did not affect the adolescents’ beliefs about how many of 

their peers or adults smoked. 

                                           
40 Department of Health, Consultation on the Future of Tobacco Control, para 3.30 
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There were no statistically significant differences in the approval of smoking 

between students who saw pictures of the convenience store with no 

cigarettes and those who saw pictures of the store with a cigarette display.  

This is a finding which undermines a central claim about tobacco displays –

that they encourage smoking by leading young people to have more 

favourable views of smoking.  Moreover, there were no significant differences 

in assigning favourable attributes to teenagers who smoked between students 

who saw pictures of the convenience store with no cigarettes and those who 

saw pictures of the store with a cigarette display.

Crucially, there were no statistically significant differences between 

perceptions of the risks of smoking between students viewing pictures of the 

store with no cigarettes on display and those viewing pictures of the store with 

a cigarette display.  This fails to confirm the hypothesis that seeing tobacco 

displays encourages smoking by altering perceptions about the risks of 

smoking. 

Most significantly (given its close connection with an actual measure of 

smoking behaviour), there were no statistically significant differences in future 

intentions to smoke between those who saw pictures of the store with no 

cigarettes and those who saw pictures of the store with tobacco displays. 

Apart from the difference between the perceived access to tobacco between 

those seeing pictures of the store with no tobacco products and those seeing 

pictures of a store with a tobacco display, this study does not confirm the 

claims about the ways in which tobacco displays allegedly cause youth 

smoking experimentation and initiation.  The Wakefield et al 2006 study – 

which is the one piece of empirical evidence in the UK DoH consultation 

document on the effects of retail tobacco product displays – refutes most 

claims about the influence of such displays on adolescent smokers. 
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iv) Recruiting new smokers; underestimating smoking risks; preventing 

quitting 

Pollay 2007 (Canada) 

In addition to the empirical evidence offered by the Wakefield 2006 study 

(above), the UK DoH consultation document cites Pollay (2007) in which the 

claim is made (based on a review of tobacco industry documents) that 

tobacco displays are intended to recruit new smokers and prevent quitting.  

Pollay’s claims can be refuted both by the evidence cited and by the empirical 

evidence of Wakefield et al (2006).  Pollay provides no evidence for his claim 

that retail tobacco product displays inflate the popularity of cigarette smoking: 

“the size and volume of retail display creates a message to the entire retail 

traffic – that is both smokers and non-smokers – about the popularity of 

cigarette smoking”.  It is also refuted by Wakefield et al’s 2006 study which 

found that tobacco product displays had no statistically significant differences 

in perceptions of prevalence or in assigning favourable attributes to smokers. 

Pollay’s claim that displays cause people to “underestimate” the risks of 

smoking is refuted by Wakefield et al’s finding that there were no statistically 

significant differences between perceptions of the dangers of smoking by 

subjects viewing pictures of a store with no cigarettes and those viewing 

pictures of a store with a cigarette display.  Pollay’s claim that product 

displays shape perceptions, not just brands, is unsupported and appears to 

be undermined by Wakefield et al’s finding that there were no statistically 

significant differences in future smoking intentions between those who saw 

pictures of a store with no cigarettes and those who saw pictures of a store 

with tobacco displays. 
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v) Stimulating impulse purchases

Wakefield et al, 200841 (Australia); Rogers et al42, 1995 (United States) 

The UK DoH consultation document claims at 3.33: “There is also evidence 

that point of sale displays can stimulate impulse purchase among those not 

intending to buy cigarettes….”  This evidence is not only limited but is 

contradicted by a substantial body of research which suggests that tobacco 

purchases are not impulse purchases. 

It is important to be precise about what is meant by an impulse purchase.  

Those who promote retail display bans imply that tobacco purchases are 

impulsive in the sense that they are unplanned and would not have occurred if 

the tobacco product display had been absent.  Their view is that a display ban 

would mean there would be no impulse buying of tobacco.  This, however, 

represents a confusion between impulsivity in the sense of buying something 

previously unwanted, and impulsivity in the sense of being opportunistic – 

buying a regularly-used item on the spur of the moment.  In studies involving 

impulse purchases, these are not items that a consumer does not regularly 

use. They are simply items that he had not planned to buy before coming to 

the shop.  In other words, what is impulsive is the time of purchase, not 

whether the item is purchased. 

Equally important is the fact that most impulse purchases are not category 

purchases but brand purchases, in which the consumer decides to try a 

different brand from the one normally used.  As Inman and Winer 199843 note, 

some impulsive shoppers – often defined as those without a shopping list – do 

not enter a shop without planning their purchases but their shopping planning 

is only to the category level; the “impulsive” aspect of their purchase is the 

decision between brands in a category, not whether to purchase the category 

at all.  This is congruent with the brand positioning of tobacco products in 

retail displays. 

                                           
41 Wakefield et al, 2008, The effect of retail cigarette displays on impulse purchase, addiction 103(2), 
pp 338-347 
42 Rogers et al, 1995, Community mobilisation to reduce point of purchase advertising of tobacco 
products, Health Education Quarterly, 22, pp 427-442 
43 Inman and Winer, 1998, Where the Rubber Meets the Road: A Model of In-store Consumer 
Decision Making, Marketing Science Institute Working Paper (98-122) 
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The fact that cigarette purchases are not impulsive, in the sense of deciding to 

start smoking based on seeing a tobacco display, follows from what is known 

about smokers’ habits.  Smokers tend to smoke approximately the same 

number of cigarettes each day44.  They do not suddenly decide to smoke 

more – contradicting Pollay’s claims about displays reminding smokers to 

“smoke now and more often”.  This means that they usually know when they 

will need to buy more cigarettes, which also means that cigarette purchases 

are commonly routine and planned, both with regard to location and to brand 

availability. 

A PriceWaterhouseCoopers study45 of consumer buying patterns found that 

the most important factor in a smoker’s decision as to where to purchase 

cigarettes is whether a store carried his brand; a fact that supports the careful 

planning of tobacco purchases.  The non-impulsive as opposed to routine 

purchases of cigarettes was also confirmed in a study of purchasing patterns 

at US convenience stores by the Point of Purchase Advertising Institute46

(POPAI) which found that cigarettes were the product category least often 

purchased on impulse.  For instance, 51.9% of consumers leaving 

convenience stores reported purchasing sweet snacks on impulse and 40.1% 

bought confectionery, chewing gum or mints, compared with only 4.4% buying 

cigarettes.  

Marketing professor Marvin Goldberg, cited in the UK DoH consultation 

document, observes about the routine nature of tobacco purchases: 

“ … the adult smoker routinely needs to replace his/her inventory of 

cigarettes and plans accordingly.  His purchase will be at least 

generally planned (plan to purchase product before entering the shop) 

and indeed will usually be specifically planned (plan to purchase 

specific brand before entering the shop).”47  

                                           
44 Gayle North, Positive Change Institute, http://www.gaylenorth.com/TheyAreJustExcuses.htm 
45 PriceWaterhouseCoopers and the NACS "Future Study Consumer Survey" September 1999 
46 In-Store Advertising Becomes a Measured Medium: Convenience Channel Study POPAI, 2002 

47 The Queen vs BAT, Imperial et al 2004 Witness Statement of Professor Marvin Goldberg 14 July 
2004 p. 7 
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The carefully planned (as opposed to impulsive) character of cigarette 

purchasing is confirmed in studies of the purchasing patterns of smokers.  Dr. 

Klaus Wertenbroch of Yale University’s School of Management48, for 

example, found that a large majority of regular smokers bought their 

cigarettes by the pack rather than by the large carton, even though this 

required more careful planning in order not to run out of cigarettes. 

It might be argued that such evidence applies only to adult smokers and not to 

young people who might still purchase cigarettes on impulse.  Two evidential 

factors argue against this.  First, according to the research literature,49 young 

experimenters do not purchase their cigarettes but obtain them largely from 

social sources; impulsivity is largely irrelevant to this group.  Second, several 

studies that have looked at impulsive purchasing in adolescents have found 

that cigarettes are not an impulsive purchase for this age group.  Verplanken 

& Herabadi50 for example required a group of students to rank 36 frequently 

purchased items as to whether their recent purchase of the item was planned 

or impulsive, and rational or irrational.  Products purchased impulsively 

included CDs, novels, clothes, perfumes, snacks, make-up, confectionery and 

wine.  Products that were not purchased impulsively but were planned 

included shampoo, magazines, cheese, fizzy drinks, meat, coffee, tea and, 

importantly, both manufactured cigarettes and rolling tobacco. 

The claim that tobacco impulse purchases increase by as much as 28% 

because of POS displays is frequently repeated in this debate.  However: 

• the evidence shows that cigarettes are the item least often purchased 

on impulse; 

                                           
48 Dr. Klaus Wertenbroch, "Consumption Self-Control by Rationing Purchase Quantities of Virtue and 
Vice", Marketing Science, 1999 
49 Castrucci et al Adolescents' acquisition of cigarettes through non-commercial sources Jn of 
Adolescent Health 2002 31: 322-326; Forster and Wolfson Youth Access to Tobacco: Policies and 
Politics Annu Rev Public Health 1998 19:2-3-35; Forster et al Social exchange of cigarettes by youth 
Tobacco Control 2003 12: 148-154; Croghan et al The importance of social sources of cigarettes to 
school students Tobacco Control 2003 12: 67-73; Robinson et al, Gender and Ethnic differences in 
young adolescents’ sources of cigarettes, Tobacco Control 1998 7:353-59. 
50 Verplanken & Herabadi, 2001, Individual differences in impulse buying tendency: Feeling and not 
thinking. European Journal of Personality, 15, S71-S83 
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• the evidence, including from one of the UK DoH’s cited experts 

(Professor Goldberg), shows that smokers rarely buy cigarettes on 

impulse due to their smoking patterns; and 

• an increase in the category “impulsive cigarette purchase” as defined 

by POPAI (see above) does not mean an increase in cigarette 

purchases that would not have taken place, but merely a shift of 

purchases normally made from a subsequent time to the present time. 

Wakefield et al’s conclusion about the role of retail displays in prompting 

impulse cigarette purchases is based on telephone surveys of 2996 Australian 

adults in 2006.  Of the sample, 526 (around 16%) were smokers.  This group 

was asked to recall how often they had decided, when shopping for 

something else, to purchase cigarettes as a result of seeing a cigarette 

display.  According to Wakefield et al, 30.3% of the smokers noticed cigarette 

displays at least sometimes, with 25.2% deciding sometimes to buy cigarettes 

as a result of seeing them displayed.  There are fundamental problems with 

this study’s methodology and its findings. 

First, the study’s data comes from unvalidated self-reports obtained from 

telephone interviews.  This methodology is different from that used in 

measuring both unplanned purchases and the association between retail 

displays and unplanned purchases.  Typically, research about planned versus 

unplanned purchases involved either observation studies of actual consumer 

behaviour or intercept studies in which consumers are asked about their 

purchases at the time of purchase, not retrospectively.  Moreover, the 

response rate to the study’s telephone survey was much lower than those 

typically reported in the research literature.  Refusal rates for telephone 

surveys have been increasing for the last 30 years, and as recently noted by 

the Chairman of the Harris Poll, Humphrey Taylor, this threatens to bias their 

results substantially by reducing the ability of the sample accurately to reflect 

the population under study. 

Second, unverified self-reports pose a significant problem in terms of validity.  

Self-reported data may be inaccurate because of situational factors 
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associated with the social desirability of the behaviour being studied.  The 

research literature notes that self-reports are plagued by the social desirability 

bias, with subjects often reporting what they believe the interviewer wishes to 

hear or what is the socially preferred option, rather than what is actually the 

case.  Luepker et al 1989 found that “reported quitting [smoking] by telephone 

was an unstable category because of relapse and misreporting with 35% of 

self-described quitters in the telephone interview admitting to being smokers 

in a face-face interview.” 51  Given that Wakefield et al base their conclusions 

on telephone interview data about purported quitters, the unreliability of 

telephone interviews to determine quitting status seriously undermines their 

results. 

Third, self-reported data may be inaccurate because of the cognitive 

processes which underlie the survey process.  Research has found that at 

least four different cognitive processes are involved in answering survey 

questions.  These include comprehension of the question; retrieval of the 

required information; decision-making as to whether the retrieved information 

matches the question; and providing the response.  Errors occur at each 

stage in this process, as well as through unconscious rationalisation and 

outright deception.  Some studies have shown that the likelihood of untruthful 

responses rises with the degree of threat posed by the question. 

But even setting aside the question of conscious deception, there is the 

possibility of significant inaccuracy due to faulty recall.  As Brener et al 2003 

observe: 

“It has been hypothesized that error potentially arises at each of these 

stages, which in turn contributes to validity problems…. [B]ecause the 

specific cognitive operations employed in responding to a question may 

differ depending on such factors as the length of the reference period 

and the type of response required (e.g. frequency of a behaviour 

                                           
51 Luepker et al, 1989, Validity of Telephone Surveys in Assessing Cigarette Smoking in Young 
Adults, American Journal of Public Health, February 1989, Vol. 79, No. 2, pp202-204 
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versus simply whether the behaviour occurred), validity can vary from 

question to question.” 52

Self-reported data, assuming that it is not self-consciously deceptive, is less 

reliable than an objective report in that people can only report what they 

remember seeing, doing, believing and what they think they saw, did, or 

believe; both of which are different from what they actually saw, did or 

believed.  As Agostinelli and Grube 2003 write “People are notoriously 

inaccurate in making attributions for the causes of their behaviour.” 53

The Wakefield et al 2008 study highlights several of these problems.  With 

regard to the issue of question comprehension and accurate retrieval of 

information, smoking research contains many errors involving question 

comprehension, deciding between retrieved information and the question 

being posed (according to Pokorski et al 199454).  Wakefield et al asked their 

subjects a complicated two part question; to recall when they had been 

shopping for something and had purchased cigarettes, and to recall whether 

this purchase was the result of seeing a cigarette display. 

Wakefield et al asked their subjects not simply to report their behaviour but to 

make an attribution of its cause by asking for them to explain their cigarette 

purchase as a function of seeing a tobacco display.  Given that smoking is 

perceived by many as undesirable, smokers have considerable impetus to 

mis-report their reasons for buying cigarettes by attributing them to the 

prompting of a display as opposed to their own pre-planned decision to 

smoke.  

Similarly, Wakefield et al asked their subjects to make an attribution with 

regard to quitting.  “When you tried to quit smoking, was there ever a time 

when seeing the cigarette pack display in the store gave you an urge to buy 

cigarettes?”  Given that research has shown that quitting smokers already 

attribute their failure to stop smoking to sources other than themselves, e.g. 

                                           
52 Brener et al, 2003, Reliability of the Youth Risk Behavior Survey Questionnaire, American Journal
of Epidemiology Vol. 141, No. 6: 575-580 
53 Agostinelli and Grube, 2003, Tobacco counter-advertising: a review of the literature and a 
conceptual model for understanding effects, Journal of Health Communications, Mar-Apr;8(2):107-27 
54 Pokorski TL, Chen WW, Bertholf RL. Use of urine cotinine to validate smoking self-reports in US 
Navy recruits. Addict Behav 1994; 19:451–4.  

639



44

being “addicted”, so-called recidivist smokers may have good reasons to 

attribute their apparent failure to urges prompted by viewing tobacco 

packages.  As Ruiter and Kok 2006 note in discussing the reliability of self-

reported smoking data: 

“… even if people do what they report, people are not capable of 

adequate introspection into what motivated their behaviour. The only 

way to garner convincing evidence is by applying experimental designs 

with reliable behavioural measures.” 55

These problems with self-reported, recalled and self-attributed data are 

important because they help to explain why Wakefield et al’s 2008 findings 

appear at odds with the rest of the literature on impulse purchases and 

tobacco.  Wakefield et al report that 15.2% of their subjects purchased 

cigarettes as a result of sometimes seeing displays, but the POPAI data on 

convenience stores found that fewer than 5% of consumers purchased 

tobacco on impulse.  As identified, there is a consensus amongst researchers 

into smoking behaviour that smokers smoke in predictable ways and do not 

normally increase their tobacco consumption.  Professor Goldberg reports 

that tobacco purchases are planned56.  This means that even an “impulse” 

tobacco purchase does not result in more smoking; it simply means that the 

time at which a tobacco purchase has been made has been changed or that a 

different tobacco purchase from usual might have been made.   

The Wakefield 2008 results are not statistically significant.  First, younger 

smokers were not significantly more likely to notice tobacco displays than 

older smokers, a finding which contradicts the statement in the UK DoH 

consultation document that tobacco advertisements are particularly attractive 

to young people.  Second, daily store visits – frequent exposure – were not 

significantly associated with the impulse purchase of cigarettes.  Third, the 

level of cigarette consumption was not significantly associated with impulse 

purchases, confirming the predictability of smokers’ buying patterns.  Fourth, 

attempting to quit smoking in the previous 12 months was not significantly 

                                           
55 Ruiter RAC, Kok G. Saying is not (always) doing: cigarette warning labels are useless. Eur J Public 
Health 2005;15:329 
56 The Queen vs BAT, Imperial et al 2004 Witness Statement of Professor Marvin Goldberg 14 July 
2004 p. 7 
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associated with impulse purchases.  The only statistically significant variable 

associated with impulse purchase for the entire sample was noticing tobacco 

displays “at least sometimes57”, and even then it was only marginally 

significant. 

vi) Impeding cessation; encouraging relapse 

The Wakefield et al 2008 study is also cited in the UK DoH consultation 

document to support the claim that seeing tobacco displays impedes quitting 

through creating an impulse to buy cigarettes.  At 3.34 it notes that Wakefield 

et al found that: 

“Some 38% of smokers who had tried to quit in the past 12 months and 

34% of recent quitters experienced an urge to buy cigarettes as a 

result of seeing the retail cigarette display.”

This is a frequently found claim in discussions about tobacco product 

displays. 

However, Wakefield et al’s 2008 results and conclusions about quitting and 

tobacco displays are questionable for two reasons. 

First, the results are unique in the literature of smoking, quitting and relapse.  

Despite the enormous literature on the factors which predict smoking relapse 

and successful quitting, there is no other evidence which suggests that there 

is a statistically significant association between viewing tobacco displays and 

having difficulty quitting smoking or in relapsing.  In a representative study of 

smoking relapse among smokers abstinent for 6-12 months, Wetter et al 

200458 list the most reliable predictors of smoking relapse as: 

• duration of abstinence; 

• lower levels of education; 

                                           
57 Wakefield et al, 2008, The effect of retail cigarette displays on impulse purchase, addiction 103(2), 
pp 338-347 
58 Wetter et al, Prevalence and predictors of transitions in smoking behavior among college students, 
Health Psychology 2004 168-77.  
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• motivation/readiness to change; 

• self-efficacy/confidence; 

• social support; 

• higher levels of nicotine dependence; 

• alcohol use; 

• negative affect/stress; 

• exposure to other smokers; and 

• psychiatric co-morbidity.  

Exposure to tobacco displays is notably not included.  

The Cochrane analysis of relapse prevention from 200559 discusses 40 

rigorous studies on the sources of smoking relapse and does not identify retail 

environments with tobacco displays as a high risk factor for resuming 

smoking. 

Marlatt & Donovan 200560, in a major study of relapse prevention for addictive 

behaviours, identifies three high risk situations for relapse with interpersonal 

conflict and social pressure accounting for 75% of relapse.  Exposure to retail 

tobacco displays is not documented as a risk for smoking relapse. 

Finally, and significantly, Slater et al 200761 which examined the association 

between point of sale advertising, tobacco displays and youth smoking uptake 

and relapse, found no statistically significant association between exposure to 

cigarette advertising or cigarette displays and adolescent relapse.   

Given the problems with the design of the Wakefield et al’s 2008 study, its 

outlier status in terms of the literature on smoking relapse, its non-replicated 

character and its marginal statistical significance, it is our view that it should 

not be accorded significant probative weight. 
                                           
59 Hajek P, Stead LF, West R, Jarvis M, Lancaster T. Relapse prevention interventions for smoking 
cessation. Cochrane Database of Systematic Reviews 2005, Issue 1. Art. No.: CD003999. DOI: 
10.1002/14651858.CD003999.pub2 
60 Marlatt, G.A., Donovan, D.M. (Eds.).(2005). Relapse Prevention: Maintenance strategies in the 
treatment of addictive behaviors (2nd Ed). New York, NY, Guilford Press. 
61 Sandy J. Slater, PhD; Frank J. Chaloupka, PhD; Melanie Wakefield, PhD; Lloyd D. Johnston, PhD; 
Patrick M. O’Malley, PhD, The Impact of Retail Cigarette Marketing Practices on Youth Smoking 
Uptake, Arch Pediatr Adolesc Med. 2007;161(5):440-445 
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2.4.3. EVIDENCE NOT CITED BY UK DEPARTMENT OF HEALTH 

WHICH DOES NOT SUPPORT ITS CLAIMS 

The UK DoH consultation document argues that the “evidence about the 

public health benefits of prohibiting the display of tobacco products in retail 

environments is strong62”.  .  This claim is, in our view, unfounded.  As 

discussed, the empirical evidence base cited by the UK DoH consultation 

paper consists of three studies by two principal researchers (Henriksen and 

Wakefield).  This compares to a total evidence base of thousands of studies 

about smoking uptake, prevention and cessation.  It is of concern that a 

significant public policy measure could be advanced for consideration on the 

basis of such limited evidence which, as demonstrated above, may itself be 

seriously flawed. 

In analysing the lack of merit and the paucity of the evidence cited by the UK 

DoH to support its claims, we have already highlighted significant areas of 

evidence which have been entirely overlooked.  This section considers further 

important evidence which has been excluded from the consultation document.  

This further undermines the credibility of the UK DoH’s claims. 

i) Wakefield et al, 2002 (Australia) (two studies) 

Two Wakefield et al studies from 2002 have not been included in the UK DoH 

consultation document.  These are “The cigarette pack as image: new 

evidence from tobacco industry documents” 63 and “Association of Point-of-

Purchase Tobacco Advertising and Promotions with Choice of Usual Brand 

among Teenage Smokers”.64  These are studies about tobacco packaging 

and point of sale advertising and promotion in the retail environment as being 

focused on the branded decisions of smokers. 

                                           
62 Department of Health, Consultation on the Future of Tobacco Control, para 3.45 
63 Wakefield et al, 2002, The cigarette pack as image: new evidence from tobacco industry documents, 
Tobacco control, vol.11, UP1,[Note(s): i73-i80] 
64 Wakefield, MA, et al., “Association of Point-of-Purchase Tobacco Advertising and Promotions with 
Choice of Usual Brand among Teenage Smokers,” Journal of Health Communications 7:113-121, 
2002.   
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The Wakefield et al “Cigarette Pack as Image” study appears to suggest that 

the design characteristics of tobacco packs make “them more attractive to 

teenage smokers”, even while it provides absolutely no evidence to support 

this claim.  The Cigarette Pack as Image study also speaks about the 

importance of brands to smokers not making a choice about smoking but 

“making a brand choice.”  It also talks about packs assisting smokers to 

“select one brand over another” as opposed to deciding to smoke.  Wakefield 

et al observe “the unappealing images now used on cigarette packs in 

Canada to warn consumers of health risks effectively represent a form of anti-

smoking advertising and may lessen the need to withdraw cigarette packs 

from plain view in retail outlets.”  

The Association of Point-of Purchase Tobacco Advertising study looked at the 

relationship between brand-specific advertising and promotions in retail 

settings and choice of usual brand among students.  It found that choice of a 

particular brand was associated with greater brand advertising in a store, a 

fact that is consistent with the brand choice function of advertising, but 

inconsistent with Wakefield’s 2006 claims and Pollay’s claims about brand 

advertising being used as a smoking initiation tool.   

ii) Slater et al65 2007 

A further omission is “The Impact of Retail Cigarette Marketing Practices on 

Youth Smoking Uptake” 2007, with Slater as lead author and Wakefield as co-

author.  The article examines the association of point of sale advertising, 

displays, promotions and prices with youth smoking uptake and relapse.  It 

fails to find a statistically significant association between smoking across all 

levels of uptake (puffer, experimenter, etc) and smoking relapse and tobacco 

displays.  It is co-authored by one of two researchers who provide the 

authority for the UK DoH’s position on tobacco displays, and so this omission 

from the consultation document is unfortunate. 

                                           
65 Sandy J. Slater, PhD; Frank J. Chaloupka, PhD; Melanie Wakefield, PhD; Lloyd D. Johnston, PhD; 
Patrick M. O’Malley, PhD, The Impact of Retail Cigarette Marketing Practices on Youth Smoking 
Uptake, Arch Pediatr Adolesc Med.2007;161(5):440-445.  
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iii) The ESPAD Survey 

A further omission is the discussion of the correlates of adolescent substance 

use from the European School Survey Project on Alcohol and Other Drugs 

(ESPAD) survey66 which was cited by the UK DoH for evidence about the 

effect of display bans in Iceland.  The omission is unfortunate because these 

correlates represent risk factors for smoking uptake other than display bans, 

which are not discussed in the ESPAD survey.  The factors discussed in the 

ESPAD survey are, unlike display bans, generally recognised as strong 

predictors of smoking uptake.  They have important policy implications, but 

the UK DoH consultation document prefers instead to focus on display bans 

for which the evidence is extraordinarily weak and for which the ESPAD 

survey provides no statistically valid support. 

For instance, living with one parent was significantly associated with 

increased tobacco use in 23 of the 29 ESPAD countries.  As the survey notes 

“These results thus show a clear and consistent pattern of increased smoking 

among European adolescents that do not live with both biological parents ….”  

Or to take another strong predictor for smoking uptake – school connection 

and academic performance – the ESPAD results found that in every country 

there was a statistically significant association between school truancy and 

cigarette use.  As the survey notes “It can therefore be concluded with 

considerable confidence that truancy is associated with increased use of 

cigarettes, alcohol and cannabis among European students.”  Finally, the 

ESPAD data found that cigarette use by an older sibling was associated with 

increased tobacco use by the younger sibling in all ESPAD countries. 

2.4.4. EXPERIENCE OF SIMILAR TOBACCO CONTROL REGULATIONS  

FROM OTHER JURISDICTIONS  

i) The Icelandic experience 

The UK DoH consultation document references the display ban in Iceland as 

pointing to the “potential benefit in reducing prevalence among young 

                                           
66 European School Survey Project on Alcohol and Other Drugs,  www.espad.org/sa/node.asp?node=730 
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people67.”  In doing so it adds the caveat that this evidence is “not definitive68”, 

and notes that Health Canada found that whether a display ban would reduce 

tobacco consumption was “very speculative69.”  

The UK DoH consultation document is right to be cautious about using this 

evidence from Iceland.  This is not simply because the data is generated by 

student self-reports but also because it is impossible to draw accurate 

conclusions about changes in prevalence when: 

a) data is reported only in multiple year increments; and 

b) there are no controls for any of the other factors which might account for 

changes in smoking prevalence.  

Given that the display ban was introduced in 2001 the relevance of comparing 

student returns from 2003 with those from 1995 must be questioned.  Not only 

is much of the early part of this period irrelevant to understanding the impact 

of the display ban, other regulatory and fiscal changes were introduced over 

this eight year period, including the implementation of the Tobacco Control 

Act in 2002.  The data must also be interpreted against a backdrop of 

progressive decline in the rates of smoking prevalence and consumption. 

It is useful to compare this self-reported, non-annual data with the official 

year-by-year data on prevalence provided by Statistics Iceland.  As the chart 

illustrates (Figure 2.1), there was little or no impact on the smoking 

prevalence of 15-19 year olds after the ban was introduced.  During 2001 

when the ban was introduced, smoking prevalence among this age group 

rose by 3.1% from 14.4% to 17.5%.  During 2002, the first full year after the 

ban was introduced, smoking prevalence among this age group was the 

highest it had been for 5 years at 17.%.  Although smoking prevalence then 

fell from this peak in 2007, the latest year for which data is available, smoking 

prevalence was 15.2%; still higher than it had been before the display ban 

was introduced. 

                                           
67 Department of Health, Consultation on the Future of Tobacco Control, para 3.29 67  
68 Department of Health, Consultation on the Future of Tobacco Control, 33 
69 Department of Health, Consultation on the Future of Tobacco Control, para 3.45 
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Figure 2.1 Smoking Prevalence in Iceland70

It is important to be aware that comparisons between different jurisdictions on 

prevalence and life-time tobacco use may not always be meaningful in 

understanding the sources of the differences in adolescent smoking.  For 

instance, low smoking prevalence rates are found in Cyprus, Iceland, Sweden 

and Turkey71, yet these countries have significantly different tobacco control 

policies.  The fact that countries such as Cyprus, Sweden and Turkey have 

low prevalence rates without tobacco display bans strongly suggests that the 

low prevalence of tobacco use in Iceland is due to factors other than the 

tobacco display ban. 

It is surprising that the UK DoH draws any conclusions from the data 

available, let alone an optimistic one about the effect of introducing a single 

variable (such as a display ban). 

                                           
70 www statice.is/Statistics 

71 European School Survey Project on Alcohol and Other Drugs, ww.espad.org/sa/node.asp?node=730 
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ii) The European experience 

The European School Survey Project on Alcohol and Other Drugs (ESPAD) 

commentary on changes in cigarette smoking (p 64ff) highlights how difficult it 

is to make any inferences as to the causes of these changes.  For example, 

with respect to smoking during the last 30 days, ESPAD notes that: 

“Some countries with relatively high prevalence rates in 1999 have lower 

figures for 2003, including Denmark, Finland, France, Ireland and Norway.  

However, this also occurred in countries with somewhat lower prevalence 

rates such as Greece, Iceland, Malta, Sweden and the United Kingdom.” 72  

Thirty day prevalence rates have declined in countries with previously high 

rates and which did not have display bans, as well as in countries with lower 

prevalence rates which did not have display bans.  Prevalence rates also 

declined in the UK without a display ban, which was already in the lower band 

of thirty day prevalence rates along with Iceland. 

According to ESPAD “no country shows a “continuous decrease” in lifetime 

cigarette use, regardless of tobacco control policies, including display bans.”  

Using another measure, daily smoking at age 13 and below declined 

substantially in only two countries, the Republic of Ireland and the United 

Kingdom, neither with a display ban. 

iii) The Canadian experience 

The evidence from Canada provides more reasons for scepticism about the 

alleged association between display bans and reduced prevalence and 

initiation as well as increased quitting, though it is subject to many of the 

same problems as those surrounding the ESPAD data.  Unfortunately, the UK 

DoH consultation document does not provide any data from the Canadian 

provinces that have introduced display bans.  This is a significant omission 

and all the more surprising given that such data is readily obtainable from the 

                                           
72 European School Survey Project on Alcohol and Other Drugs, ww.espad.org/sa/node.asp?node=730
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Health Canada Annual CTUMS (Canadian Tobacco Use Monitoring Surveys) 

which is claimed to be: 

“one of the largest surveillance undertakings for Health Canada, 

conducted under the auspices of Statistics Canada.  CTUMS 

continually tracks changes in smoking status and consumption, and is 

Canada's most comprehensive indicator of trends in tobacco 

prevalence.”73  

The UK DoH consultation document claims that tobacco product displays 

prompt smoking uptake, maintain consumption, impede cessation and tempt 

former smokers to resume being smokers.  It could therefore be expected that 

reduced instances of some or all of these measures would be found in 

jurisdictions such as Canadian provinces that have instituted display bans.  In 

effect, the experience of these jurisdictions in smoking control would provide a 

real-time experiment, given the usual limitations of such data and 

methodologies, of the effectiveness of display bans.  The Canadian data is 

aptly suited for this purpose, since it comes from a single country that in 2006 

had display bans in just five provinces or territories.  It cannot be assumed 

that display bans are the only difference between the provinces or territories 

that have display bans and those that do not.  But it is instructive to compare 

the differences in factors such as youth prevalence, general prevalence and 

quitting attempts in those provinces and territories with display bans with 

those without them.  

The results from the Canadian data74 suggest that there are no statistically 

significant differences between those provinces or territories with display bans 

and those without them in terms of youth prevalence and total prevalence.  

CTUMS writes that the “results showed that the Provinces were all within +/- 

5% of the National average smoking rate.”  The highest prevalence was found 

in Saskatchewan (24%) which was the first province to institute a display ban, 

                                           
73 Website of Health Canada: http://www.hc-sc.gc.ca/hl-vs/pubs/tobac-tabac/report-rapport/role4-
eng.php 
74 Health Canada - Tobacco Control Programme Canadian Tobacco Use Monitoring Survey (CTUMS) 
Smoking Prevalence 1999 – 2007 November 7, 2007 
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while the largest province, Ontario, which has no display ban, reported a total 

prevalence of just 17%.  

Year-on-year changes in youth prevalence are also interesting.  Manitoba, 

with a display ban, had a youth prevalence rate of 20% in 2005 and 19.7% in 

2006, a statistically non-significant difference.  Prince Edward Island, also with 

a display ban, had a youth prevalence rate of 13% in 2005 and 14.1% in 

2006.  Saskatchewan, with Canada’s longest display ban, had a youth 

prevalence rate of 25% in 2004 and 25% in 2005.  Moreover, since the 

display ban was reintroduced in 2005, the overall prevalence in 

Saskatchewan has increased from 22 to 25% while the rest of Canada has 

experienced a decline in overall prevalence.  Given that display bans are 

meant to enhance quitting, it is instructive that Saskatchewan had the second 

worst percentage of smokers intending to quit in Canada.  Alberta, for 

instance, with no display ban had a higher percentage of smokers intending to 

quit than either Saskatchewan or Manitoba, both with display bans. 

The experience of Saskatchewan with display bans is instructive with regard 

to the claim that they address underage smoking.  Saskatchewan banned 

displays in March 2002.  The ban was in effect for 18 months until overturned 

by a Court decision.  During that period, youth smoking prevalence rates in 

the rest of Canada declined by 18% while in Saskatchewan the decline was 

only 3.5%.  In the neighbouring province of Manitoba, without a display ban, 

youth prevalence during the same period declined from 23% to 20%, a 13% 

decline, as the following chart (Figure 2.2) based on the Health Canada data74

indicates. 

650



55

Figure 2.2 Smoking Prevalence Data – Canadian Provinces74
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Unfortunately, the UK DoH consultation document does not provide Canadian 

prevalence or quitting data for those provinces with display bans, but 

concedes the “speculative”75 nature of such measures having any significant 

effect on tobacco consumption or youth uptake. 

iv) Past tobacco control regulations 

The empirical track record of past tobacco control measures is an additional 

reason to be sceptical that a display ban will bring about any meaningful 

reduction in smoking uptake or tobacco consumption.   

Pampel 200776 examines data from 145 countries and finds that a range of 

tobacco control measures, including advertising restrictions and bans, have 

had no statistically significant effect on smoking prevalence.  

There is little empirical support for the UK DoH’s claim that tobacco 

advertising bans have reduced smoking uptake or consumption or that such 

bans have increased quit rates.  There is also strong evidence from Canada 

that the most recent tobacco control initiative in that country (graphic health 

warnings) has not had a statistically significant effect in any major measure. 

A Health Canada-commissioned series of surveys pre- and post the 

introduction of graphic health warnings (CTUMS referenced elsewhere), found 

that the warnings were not associated with a statistically significant decline in 

adolescent consumption; a statistically significant increase in the number of 

adolescents who attempted to quit smoking; a statistically significant change 

in adult smoking prevalence or consumption; or a statistically significant 

increase in the percentage of adult smokers who tried to quit smoking.   

It is worth noting that some of these findings parallel the data on display bans 

and changes in youth and adult smoking.  These were confirmed in an 

econometric study by Gospodinov & Irvine 200477 who found that the new 

packages with graphic health warnings were not associated with a statistically 
                                           
75 Department of Health, Consultation on the Future of Tobacco Control, para 3.45 
76 Fred C. Pampel. 2007. “National Income, Inequality, and Global Patterns of Cigarette Use.” Social 
Forces 86:455-466. 
77 Nikolay Gospodinov & Ian Irvine, 2004. "Global Health Warnings on Tobacco Packaging: Evidence 
from the Canadian Experiment," Topics in Economic Analysis & Policy, Berkeley Electronic Press, 
vol. 4(1), pages 1304-1304 
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significant decline in smoking prevalence or consumption in either young 

people or adults.  These also have relevance to the issue of plain packaging. 

2.4.5. YOUTH SMOKING AND TOBACCO PRODUCT DISPLAYS – THE 

VIEW OF IMPERIAL TOBACCO 

a) Guiding Principles 

Imperial Tobacco supports sound, reasonable, proportionate and practical 

regulation of tobacco products.  We believe tobacco products are for adults 

and support the enforcement by the appropriate authorities of existing legal 

minimum age restrictions that apply to the retail sale of tobacco products 

(including vending). 

However, we encourage governments to respect the principles of adult choice 

and freedom of competition when regulating tobacco products.  We are 

opposed to regulation that restricts or prohibits retailers from displaying 

tobacco products to at the point of sale and believe that such restrictions 

would: 

• be anti-competitive; 

• undermine the principle of adult choice; 

• create additional work and cost burdens for retailers, Trading 

Standards and the police; and 

• fuel the existing illicit trade in non duty-paid and counterfeit tobacco 

products. 

Furthermore, in our view, such a proposal: 

• undermines the right to commercial free speech under Article 10 of the 

ECHR78  by denying suppliers and consumers the ability to impart and 

receive information relating to the price, quality, heritage and brand 

values of lawful products, which is a further and excessive curtailment 

of already significantly limited rights; and 

                                           
78 European Charter of Human Rights 
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• is contrary to the principles of free movement of goods enshrined in 

Article 28 of the EC Treaty because it will prejudice the ability of new 

entrants and brands to access the UK market, thus disadvantaging 

them by comparison to well established UK rivals and restricting intra-

Community trade. 

The freedoms protected by Articles 10 of the ECHR and 28 of the EC Treaty 

may be qualified if this is justified for the protection of health.  However, any 

such curtailment must be proportionate i.e. relevant to the objective (of 

reducing tobacco consumption, particularly among younger smokers) but not 

going beyond what is necessary to achieve it.  Imperial Tobacco believes that 

the recent UK tobacco control measures79 have not been stringently enforced 

nor has their effect yet been sufficiently evaluated; neither has it been 

possible to evaluate the effects of graphic health warnings as these are not 

due to be introduced until October 2008.  We consider that a display ban 

would be misguided and disproportionate.   

b) Adult Choice and Fair Competition 

At least 11 million adult smokers in the UK have made the decision to smoke 

against a background of numerous tobacco control measures and educational 

campaigns conducted by successive governments.  Some people may find it 

difficult to stop smoking, but we believe it is important for them to understand 

that they are able to stop if they choose to do so.  Millions of people have 

stopped smoking, the majority without assistance, and there are now more ex-

smokers in the UK than smokers80.  As smokers have made an informed 

choice, it is our view that they should have the same rights and freedoms to 

view the range of products available to them as consumers of other legal 

products. 

It is our view that it is reasonable for an adult smoker to be able to view their 

choice of legal product in an appropriate display area behind the counter, to 

help him to make an informed brand and price choice whilst contributing to fair 

                                           
79 PoS Regulation, increase in minimum purchase age 
80 According to the “Smoking Behaviour and Habits” and “General Household Survey 2005”, 26% of 
men are smokers while 30% are ex-smokers; 23% of females are smokers while 24% are ex-smokers. 
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and undistorted competition between tobacco manufacturers and retailers.  A 

ban on tobacco product displays would favour dominant brands and suppliers 

and would act as a barrier of entry for new brands and suppliers.  Accordingly, 

we do not believe that the UK DoH consultation document passes the 

Competition Assessment Test81. 

c) Illicit Trade 

A display ban would further fuel the existing and problematic illicit trade in 

tobacco products already acknowledged by UK Treasury and by HM Revenue 

& Customs and discussed elsewhere in this submission.  The distinction 

between tobacco products that are sold legally and counterfeit or other non-

duty paid tobacco that is illegally traded on street corners, in pubs and at car 

boot sales will become further blurred.  If consumers are further displaced 

from the legitimate retail chain to illicit channels, it is inevitable that public 

health objectives and government revenue streams will be compromised. 

A small minority of retailers sell non-UK duty paid (counterfeit or smuggled) 

tobacco products from under the counter.  Any proposal to hide tobacco from 

view will increase the opportunities to stock and sell smuggled or counterfeit 

products which will make the work of Trading Standards and anti-illicit trade 

authorities more difficult.  Consumers will be unable to differentiate between 

legal products (which they could reasonably assume would be displayed 

correctly) and illegal products, which are currently more likely to be stored 

under the counter and out of sight. 

A display ban which could lead to an eventual reduction in the number of retail 

outlets selling tobacco seems to be an inappropriate policy when at least 27% 

of the market is already in non-UK duty-paid cigarettes.  A display ban would 

diminish the consumers’ perception of difference between legal and illegal 

products, and increase the level of participation in illicit trading and purchasing 

of illicit products. 

                                           
81 P80, DoH consultation document 
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2.5. CONCLUSIONS ON RETAIL PRODUCT DISPLAYS 

In view of the lack of credible evidence presented in the UK DoH consultation 

document that restricting or banning retail tobacco product displays will have 

any positive impact on youth smoking initiation or consumption, and mindful of 

the negative effects it would have on competition and the illicit trade, Imperial 

Tobacco supports Option One as set out in the consultation document.   

2.6. PLAIN PACKAGING 

2.6.1. INTRODUCTION 

Imperial Tobacco supports sound, reasonable and practicable regulation of 

tobacco products.  We recognise that it is the role of governments to provide 

the general public with clear and consistent messages about the health risks 

to smokers that are associated with their smoking.  We do not challenge those 

messages. 

We believe that plain packaging for tobacco products is unnecessary, 

unreasonable and unjustified.  Such measures would not be based on sound 

public policy, or on compelling evidence.  They would not make any overall 

contribution to the public awareness of the risks associated with smoking, 

which we believe are well known, nor would they address the problems 

identified in the UK DoH consultation document by reducing the appeal of 

tobacco products or by making it any easier for smokers to quit, as the 

consultation document asserts. 

i) Plain packaging does not address the “problem”: smoking and 

smoking initiation by young people and discouraging existing 

smokers to quit 

The main reasons young people start to smoke have long been identified and 

are clearly documented 82 as largely socio-economic and educational; they 

are primarily: 

                                           
82 See amongst others Conrad et al 1992 and Goddard 1990. 
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• Rebelliousness; 

• Peer group pressure; 

• Parental and older sibling example; 

• Self image, including low self-esteem and low coping skills; and 

• Poor educational performance. 

Packaging of tobacco products is not one of these risk factors and its 

introduction would make no contribution to addressing youth smoking 

initiation.   

The UK DoH consultation paper claims that the plain packaging of cigarettes 

will eliminate the so-called advertising function of tobacco packs and thus 

reduce smoking, particularly by young people.  In support of these claims, it 

offers a minimal and flawed evidence base consisting of studies which each 

have serious defects in their design, methodology and execution. 

We reject the premise in the consultation document that packaging either 

encourages young people to start smoking or discourages existing smokers 

from quitting.  In any event, tobacco packaging has not been identified in the 

literature as amongst the main reasons why young people start to smoke, or 

why adult smokers continue to smoke. 

The UK DoH consultation paper does not include a number of relevant studies 

including one commissioned by Health Canada83 which found that packages 

were not a major factor in young people starting to smoke, and another 

commissioned by the Canadian Cancer Society84 (CCS) which contradicts 

several of the UK DoH claims about packaging. 

Finally, in its consultation paper the UK DoH claims that it is not aware of any 

research that suggests young people might be encouraged by plain packs to 

take up smoking.  Two of the UK DoH’s cited studies85 report substantial 

evidence of potential “reactance” (opposite behaviour) on the part of young 

people should plain packs be introduced.  Reactance is also discussed in 

                                           
83 Northrup and Pollard, 1995 Plain Packaging of Cigarettes, Event Marketing to Advertise Smoking 
and Other Tobacco Issues: A Survey of Grade Seven and Grade Nine Ontario Students Institute for 
Social Research, York University.

84 Wakefield et al 2003 " Role of the media in influencing trajectories of youth smoking" Addiction 98: 
79-103 
85 (1) Rootman & Flay 1995 and Northrup and (2) Pollard 1995 - the same study as Rootman & Flay 
but a different version not referenced by the DoH. 
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Wakefield et al 200386 which found that anti-smoking measures had mixed 

results. 

ii) There is a lack of accurate, compelling and objective evidence 

The balance of the available evidence (including that upon which the UK DoH 

claims to rely) does not provide a compelling argument to suggest that the 

plain packaging of tobacco products would have the effect of deterring young 

people from smoking.  In fact, certain evidence suggests potential for the 

contrary (see below).   

Current tobacco packaging has not been identified as a sufficient, real and 

substantial problem to justify introducing plain packaging regulations - 

particularly regulations that expropriate valuable trademarks in which there 

has been significant investment, often over many decades. 

The UK DoH consultation document itself concedes: "As there are no 

jurisdictions where plain packaging of tobacco products is required, the 

research evidence into this initiative is speculative ..."87

Tobacco packs already display large health warnings.  These account for a 

large percentage of the packaging and, together with long-running public 

debate, ensure that consumers are aware of the health risks associated with 

smoking.  From October 2008 the current text health warnings will be 

replaced by graphic pictorial health warnings. 

As set out in this chapter, it is our view that there is no accurate, compelling 

and objective evidence that the existing packaging of tobacco products either 

reduces consumers’ perceptions of the health risks associated with tobacco, 

or leads young people to start smoking or encourages existing smokers to 

continue to smoke. 

Indeed, the UK DoH consultation document is outdated in this regard, relying 

on Canadian and New Zealand studies from 1995 which have subsequently 

been extensively analysed and criticised.  The document also excludes a 

number of published studies that provide an alternative viewpoint.  These are 

referenced later in this chapter.   

                                           
86 Wakefield et al 2003 " Role of the media in influencing trajectories of youth smoking" Addiction 98: 
79-103
87 Department of Health, Consultation on the Future of Tobacco Control, para 3.75 
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Taken as a whole, it is our view that the evidence is inconclusive and may 

even go so far as to confirm that there will be significant consequences 

opposite to those intended should plain packaging be introduced. 

iii) Plain packaging would infringe intellectual property rights and 

freedom of expression and restrict fair competition

As highlighted in this chapter, there is no rational connection between plain 

packaging and the achievement of the DoH's stated objectives.  We believe 

that there is no reliable evidence to establish that plain packaging could be a 

proportionate measure.  

The possible future adoption of plain packaging would deprive Imperial 

Tobacco of the use of its trade mark property and contravenes its right under 

Article 1 of the First Protocol of the ECHR88 to enjoy its property without 

interference.  

Plain packaging would undermine the right to commercial free speech under 

Article 10 of the ECHR by denying suppliers and consumers the ability to 

impart and receive information relating to the quality, heritage and brand 

values of lawful products. 

Plain packaging would be contrary to the principle of the free movement of 

goods enshrined in Article 28 of the EC Treaty by restricting the import and 

marketing of goods which are lawfully manufactured and marketed elsewhere 

in the EU.  National provisions governing, for example, product characteristics 

such as packaging, could constitute obstacles to the free movement of goods 

(even if they apply to all products of a certain type within a Member State) and 

distort competition. 

The freedoms protected by Article 1 of the First Protocol, Article 10 and Article 

28 may be qualified if justified for the protection of health.  However, any 

qualification must be proportionate i.e. relevant to the objective of reducing 

tobacco consumption, particularly among younger smokers.  However, a 

qualification may not go beyond what is necessary to achieve it.  We believe 

                                           
88 The European Convention on Human Rights – Article 1 of the First Protocol 
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that a plain packaging measure would go beyond and would be 

disproportionate.   

Adopting plain packaging measures would infringe EU and national laws89

covering trademarks and tobacco packaging as well as international treaties90

to which the UK is a party.  The introduction at national level of plain 

packaging would interfere with the registered trade marks regimes (and the 

rights afforded under those regimes) which exist under EU legislation and 

international treaties.  EU member states are not permitted unilaterally to limit 

the use of trade marks on tobacco product packaging other than as provided 

for in the relevant EU legislation. 

UK plain packaging measures would therefore be invalid due to conflict with 

the relevant EU legislation and international treaties. 

iv) Plain packaging interferes with the legitimate retail environment 

Plain packaging will have a negative effect on competition.  A reduction in the 

diversity of tobacco brands available to consumers will reduce competition.  

There would be little incentive for retailers to stock new brands and it would 

be impossible for a new competitor to enter the market, or for an existing 

competitor to better compete with others by successfully launching new 

brands. 

The UK DoH consultation document concedes: "If plain packaging was to be 

introduced it could be more difficult for retailers to conduct inventory checks 

and customer service could be made more difficult at the point of sale91."  

If all packs look the same, except for the brand name, it will take considerably 

longer for the retailer to identify the requested product.  This will lead to 

delays at the point of sale which will have an adverse impact on customer 

service and add to retailers’ costs by either requiring them to employ more 

staff or lose trade. 

                                           
89 Trademark Directive (First Directive 89/104/EEC of 21 December 1998), the Community Trade 
Mark Regulation (Council Regulation (EC) No 40/94 of 20 December 1993 ), UK Trade Marks Act of 
1994 Tobacco Product Directive (Directive 2001/37/EC of 5 June 2001) 
90 Paris Convention for the Protection of Industrial Property and Trade-related Aspects of Intellectual 
Property Rights Agreement (TRIPs). 
91 Department of Health, Consultation on the Future of Tobacco Control, para 3.80 
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v) Plain packaging facilitates illicit trade 

Plain packs would facilitate counterfeiting and undermine the excellent work 

that has been done jointly by tobacco manufacturers and UK HMRC over a 

long period of time to eliminate illicit trade. 

As discussed elsewhere in this submission, counterfeiting is an increasing 

problem throughout the world and tobacco products are very much a part of 

this criminal activity.  According to recent World Customs Organisation 

estimates circa 5% of the 5,700 billion cigarettes92 consumed annually on a 

world wide basis are counterfeit.   

The UK with its particularly high excise regime for tobacco products is a prime 

target for smugglers, who are turning increasingly to counterfeit tobacco 

products as a source for the UK market.   

The trade in counterfeit tobacco products has increased steadily in the UK 

over the last 5 years.  Year on year the seizure data from HMRC illustrates a 

steady increase in the levels of counterfeit imported into the UK (now at about 

4% of total market or 2.6 billion sticks – representing an annual loss to the UK 

Exchequer of more than £500 million).  This is despite substantial endeavours 

by tobacco manufacturers including Imperial Tobacco working with UK HMRC 

and other regulatory authorities world-wide to combat the production and 

importation of counterfeit products.   

Tobacco products themselves are relatively easy to counterfeit.  

Counterfeiters also have relatively little difficulty in acquiring the non-tobacco 

materials used in the manufacture of cigarettes such as filter tow and cigarette 

paper.  Our intelligence tells us that counterfeit tobacco products are often 

manufactured ‘to order’ and the operations are often conducted in countries 

where the regulatory authorities have great difficulty in eliminating this 

production (eg China, Eastern European and the Middle East). 

There is a growing problem of counterfeit fine cut tobacco brands, 

exacerbated because of the ease with which fine cut tobacco can be packed 

                                           
92 World Customs Organization 2005 
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and the standard type of machinery required.  The tobacco and the packaging 

materials can be imported into the UK separately making detection much 

more difficult.  

The key component in the fight against counterfeit by the legitimate 

manufacturers is the pack.  This is the item that is presented to the consumer 

and it is the clearest overt method by which a legitimate manufacturer, the 

authorities and the consumer can identify counterfeit products.  Tobacco 

companies introduce subtle packaging design changes and both overt and 

covert elements into the packaging specifically to frustrate the efforts of 

counterfeiters.  Whilst modern technology is of great assistance to 

counterfeiters in replicating complex packaging designs, counterfeiters still 

find difficulty in doing this consistently and with the quality of printing 

necessary to avoid detection.   

Counterfeit products are not manufactured according to the regulatory 

requirements demanded of products from legitimate manufacturers.  Nor do 

they adhere to stringent production quality controls that apply to our brands.  

Counterfeit products by their nature do not carry UK excise duty or VAT, nor 

do those who sell them contribute to the UK economy.  All of this should be of 

considerable concern to the UK Government. 

It should be obvious that any attempt through regulation to require tobacco 

manufacturers to introduce plain packaging will make the counterfeiters’ job 

substantially easier and lead to a consequent increase in counterfeit tobacco 

products on the UK market.  In fact, the introduction of plain packaging 

regulations could be described as a ‘Counterfeiter’s Charter’. 

2.6.2. THE CLAIMED BENEFITS OF PLAIN PACKAGING ARE NOT 

SUPPORTED BY THE EVIDENCE  

The UK DOH consultation document suggests that requiring all tobacco 

products to be produced in plain packages would result in a number of 

significant health benefits, including: 

• Reducing the “brand appeal of tobacco products, especially among 

youth”; 
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• Reducing smoking due to unattractive perceptions of cigarettes in plain 

packages; 

• Increasing the “salience of health warnings”;

• Eliminating the “potentially pro-smoking messages implicit in the 

current forms of attractive package design”; 

• Eliminating the ability of tobacco packages to act as “portable 

advertisements”;

• Strengthening the “message about the seriousness of the harmful 

effects of tobacco”; 

• Breaking the association with past advertising campaigns and the 

“continuing advertising presented by the package93”. 

In support of these claims, the UK DoH offers six research pieces.  Only two 

have been published in a peer-reviewed journal; the last of which appeared as 

long ago as 1999.  The bulk of the support for this proposal comes from just 

three out-dated Canadian reports: the 1995 Expert Panel report to Health 

Canada94, the 1995 Rootman & Flay Study (Youth Smoking: Plain Packaging, 

Health Warnings Event Marketing and Price Reduction) 95 and the 1999 one 

page report by Goldberg et al (The Effect of Plain Packaging on Response to 

Health Warnings).96   

In 1994 Kent Foster, then Canadian Assistant Deputy Minister of Health, told 

the Canadian House of Commons Standing Committee on Health: “I think it 

should be clear at this point that we don’t feel we know enough about those 

effects [of plain packaging], what they are, and how best to approach this. We 

need to do that work, and that’s what we are doing.” 97

                                           
93 Department of Health, Consultation on the Future of Tobacco Control, pg 40 - 41 
94 Goldberg ME, Liefeld J, Kindra K, Madill-Marshall J, Lefebvre J, Martohardjono N and Vredenburg 
H. When Packages Can't Speak: Possible Impacts of Plain and Generic Packaging of Tobacco 
Products: Expert Panel Report to Health Canada, Ottawa, 1995. 
95 Rootman, I.; Flay, B.R.; Northup, D.; Foster, M.K.; Burton, D.; Ferrence, R.; Raphael, D.; Single, E.; 
Donovan, R.; d·Avernas, J. 1995. A study on youth smoking: plain packaging, health warnings, event 
marketing and price reductions. Key findings. University of Toronto; University of Illinois at Chicago; 
York University; Ontario Tobacco Research Unit; Addiction Research Foundation, Toronto, ON, 
Canada 
96 Goldberg ME, Liefeld J, Madill J, Vredenburg H. The effect of plain packaging on response to health 
warnings. Am J Public Health 1999;89:1434-5. 
97 Canadian House of Commons Standing Committee on Health 1994 
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Since the acknowledged lack of research to justify plain packaging in 1994, 

there have been only three further studies, and only one of these (Goldberg) 

has appeared in a peer-reviewed journal (the American Journal of Public 

Health).  Judging from the evidence cited in the UK DoH consultation 

document, there has been no research on plain packaging in the last decade.  

It is our view that if plain packaging is considered to be a substantial and 

pressing policy issue, the research record would be current, significant and 

compelling, none of which is the case. 

Neither is the quality of these studies examined; the UK DoH accords each of 

them with equal validity and status, yet all the studies have serious defects in 

their design, methodology and execution.   

Each of the studies shares two largely unsupported assumptions.  The first is 

that people do what they say.  The studies rely on unvalidated reports (often 

from focus groups) of what individuals say they intend to do, or make 

inferences about future behaviour based on a response to an exposure or 

recall situation.  As Agostinelli and Grube 2003 note, the research from focus 

groups is plagued by this problem, amongst others.  “Focus groups only 

inform us of what certain individuals think influence them and not what 

actually does influence them … People are notoriously inaccurate in making 

attributions for the causes of their behaviour … Further, with the public format 

of focus groups, there are conformity pressures …”98 In other words, none of 

the studies presents validated behavioural evidence in support of the claims 

they make about the effects of packaging on smokers’ individual smoking 

behaviour.  Moreover, one piece of quantitative behavioural evidence that is 

presented - the attractiveness of plain packages to young smokers as 

evidenced by their choice of cigarettes packaged in such a way as a reward 

for participating in the study - is dismissed by the researchers as an 

embarrassment rather than evidence that plain packages may be more 

attractive to young smokers.  

The second assumption is that unattractive, plain packages will result in a 

lower level of smoking uptake and consumption.  While the UK DoH offers 

various opinions that this is the case, it presents mainly qualitative research.   

                                           
98 Agostinelli, G. and Grube, J.W. "Tobacco counter-advertising: A review of the literature and a 
conceptual model for understanding effects," Journal of Health Communication, 8:107-127, 2003 
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Qualitative research involving surveys and focus groups is distinguished in 

several ways from standard, quantitative research.  The samples need not be 

(and, indeed, rarely are) representative; the findings cannot be generalised 

across the population from which they are drawn; no quantitative inferences 

can be drawn from the data; and no standard statistical techniques can be 

applied to the findings.  Such studies are not usually accorded scientific status 

due to the fact that they are not objective, reliable, formalised, valid, 

hypothesis-based or generally applicable.  They do not, for the most part, 

meet the standards of evidence-based medicine or provide evidence of 

sufficient standing alone to justify significant changes in public policy.   

This failure to provide any credible quantitative behavioural evidence and the 

unsupported assumption that less attractive tobacco packages reduce either 

consumption or youth uptake substantially undermines any claims that the UK 

DoH may make about the ability of plain packaging to reduce smoking uptake 

or consumption, to increase quitting or to sustain cessation.  

Many of the major claims of the document are completely unsupported.  For 

instance, the assertion that “Following restrictions on tobacco advertising and 

promotion, tobacco packaging has become one of the key promotion vehicles 

for the tobacco industry to interest smokers and potential smokers in tobacco 

products99” is supported by nothing more than a quote from Morgan Stanley’s 

research department. 

Finally, in the studies referenced by the UK DoH there are contradictions in 

terms of their claims and findings.  For instance, Beede & Lawson claim that 

plain packaging enhances the effectiveness of health warnings, yet Rootman 

& Flay100 report that “recall of the health warning does not appear from our 

research to be affected by plain packaging”. 101

Examining each of the studies relied on by the UK DoH in turn: 

                                           
99 Department of Health, Consultation on the Future of Tobacco Control, para 3.71 
100 Rootman, I.; Flay, B.R.; Northup, D.; Foster, M.K.; Burton, D.; Ferrence, R.; Raphael, D.; Single, 
E.; Donovan, R.; d·Avernas, J. 1995. A study on youth smoking: plain packaging, health warnings, 
event marketing and price reductions. Key findings. University of Toronto; University of Illinois at 
Chicago; York University; Ontario Tobacco Research Unit; Addiction Research Foundation, Toronto, 
ON, Canada 
101 Beede P, Lawson R. The effect of plain packages on the perception of cigarette health warnings. 
Public Health. 1992 Jul; 106(4):315–322. 

665



70

a) Health Canada 1995: When Packages Can’t Speak: possible impacts 

of plain packaging of tobacco products102

This Health Canada report from 1995 states that young people do not decide 

to smoke on the basis of tobacco packages, that they do not have images of 

brands that are connected to lifestyles, that packages do not lead to smoking, 

that changing the package will not “have any major effect on the decision(s) to 

smoke or not to smoke”, and that plain packaging is not the most effective 

way of reducing smoking. 

The question in a policy discussion about plain packaging is whether the 

absence of branded cigarette packages from the marketplace would result in 

reduced smoking uptake and consumption, higher quit rates and less smoking 

recidivism.  This study asserts that plain packaging “would be important and 

would have perceived utility for encouraging teen and adult smokers to stop 

smoking, and for discouraging non-smoking teens from starting to smoke” but 

fails to provide evidence in support of these claims.  The research literature 

on smoking uptake emphasises that: 

(i) most adolescents begin smoking without buying cigarettes but rather 

by obtaining them from friends or family.  Indeed, numerous studies 

have shown that a majority of young smokers never buy cigarettes 

in a retail setting but rely entirely on “social sources”.  They are thus 

not involved in typical purchase decisions. 

(ii) Most adolescents are not brand loyal until they become regular 

smokers.  Brand interest and adoption follows smoking uptake, 

rather than preceding it.  

The panel’s own evidence concedes this as it notes that “in most first trials 

there are little package, brand or brand promotion elements.  Most kids 

receive their first cigarette from friends.  There is no brand choice - the choice 

is simply to smoke or not to smoke.”  

The evidence offered by the panel is reported in its Appendix C “Preliminary 

Qualitative Study” which presents the results of a survey of 1200 Canadian 

adolescents.  The survey presents qualitative research findings about what 

                                           
102 Goldberg ME, Liefeld J, Kindra K, Madill-Marshall J, Lefebvre J, Martohardjono N and 
Vredenburg H. When Packages Can't Speak: Possible Impacts of Plain and Generic Packaging of 
Tobacco Products: Expert Panel Report to Health Canada, Ottawa, 1995. 
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young people say they will do in a particular situation, as opposed to 

quantitative data about what in fact they did do.  All such findings have 

significant problems with validity.  The panel observes that the magnitude of 

any effect “cannot be validly determined by research that is dependent on 

asking consumers about what they think or what they might do if all cigarettes 

were sold in the same plain and generic packages.”   

The expert panel report, whose findings are based on the largest number of 

subjects of any plain packaging research cited by the UK DoH, provides little 

or no evidence in support of the key public health benefits advanced as 

justification for plain packaging.  Instead, the report contradicts the central 

claims of the UK DoH consultation document in that it found that:  

(i) cigarette packaging does not affect the smoking uptake stage of 

adolescent smoking, and  

(ii) “the package will not have any major affect on the decision(s) to 

smoke or not to smoke.”  

These findings complement what is known about how many cigarettes have 

been sold during the 20th century.  Professor R Power, associate Professor of 

Psychology at Macquarie University, Sydney observed in commenting on the 

Expert Panel report103, “For a considerable part of this century, plain 

packaging was common.  Cigarettes were often transferred to more or less 

elegant cigarette cases, and the panel reports that teens often repackage to 

avoid their possession of cigarettes being detected.  Neither process has 

been reported as reducing smoking.”   

b) University of Toronto Centre for Health Promotion: D’Avernas & 

Foster 1993: Effects of Plain Cigarette Packaging Among Youth104  

The D’Avernas and Foster study is the only empirical test of the effect of plain 

packaging.  It reported that male subjects preferred plain packaged cigarettes 

over branded cigarettes as their reward for participating in the study. 

                                           
103 Professor R Power, 1998, in “Plain Packaging & the Marketing of Cigarettes”, Admap Publications. 
104 Josie D'Avernas and Mary Foster, 1994, Effects of Plain Cigarette Packaging Amongst Youth, 
Toronto Center for Health Promotion 

667



72

This report concludes that it provides “strong support for public policy to 

legislate plain packaging, as part of a comprehensive program to reduce 

tobacco use.”  It bases this conclusion on the assumption that “plain 

packaging makes the package, therefore the product, less interesting in its 

own right.”  This assumption confuses the product with the packaging and 

assumes that because reactions to plain packaged cigarettes might be 

unfavourable in an environment where they are compared to traditionally 

packaged cigarettes, they will also be unfavourable in an environment in 

which they are the only cigarettes on offer.  These assumptions provide the 

basis for the UK DoH claim at 3.68 that “Researchers have suggested that 

smokers who perceive cigarettes to be of inferior quality to the product that 

they are used to, and are faced with no viable alternative … may adjust their 

behaviour by smoking less.”  This conclusion is the researchers’, not the 

subjects’, and the evidence from the subjects does not support it.  Indeed, the 

study’s only genuinely behavioural component rejects it.   

c) Beede & Lawson 1992: The effect of plain packages on the 

perception of cigarette health warnings105

The Beede and Lawson study fails to confirm the authors’ claims about plain 

packages aiding recall of health warnings, given that there were no 

statistically significant differences in recall between plain packs and branded 

packages. 

This study consisted of eighty focus group interviews with 568 New Zealand 

adolescents, with an average age of 13.  Branded and plain packs from New 

Zealand and the US were shown to focus group subjects and, after being 

withdrawn, the subjects were asked to illustrate the packs they had observed.  

Students were then provided with a list of ten health warnings and asked to 

identify any health warnings that they remembered from the cigarette 

packages.  The authors conclude that adolescents give limited attention to the 

health warnings on tobacco packages compared to the brand information. 

They also say that if tobacco was to be sold in plain packages, the awareness 

of health risks would be heightened and the promotional messages on the 

                                           
105 Beede P, Lawson R. The effect of plain packages on the perception of cigarette health warnings. Public 
Health. 1992 Jul; 106(4):315–322.
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packages would be inhibited.  “The practical implications of this finding 

suggest that presentation of cigarettes in plain packs would increase the 

probable retention and impact of health warning messages.”

There are several problems with this study.  First, though appearing to be a 

quantitative study, this report cannot warrant reliability, validity or 

generalisation.  No information is provided as to whether the subjects are 

smokers or non-smokers, even though such differences are extremely 

relevant to the study, for example.  

Second, the results (when examined closely) fail to support the authors’ 

conclusions.  For instance, the difference in recall of health warnings between 

New Zealand brand packs and New Zealand plain packs was not statistically 

significant.   

Third, the researchers argue that with the plain packs “a greater proportion of 

available information can be retained, and consequently the health warnings 

achieved a greater impact.”  However, the study provides no evidence of this 

“greater impact” since impact was not measured.  The researchers assume 

that greater recall of information leads to greater impact, but only a 

behavioural study which investigated the impact of higher recalled warnings 

on smoking could validate this claim.   

Moreover, the results of the Health Canada 1995 Report (When Packages 

Can’t Speak) contradict these findings.  In that study respondents reported 

that they were well aware of the current package warnings and that “most 

people don’t care if there is a warning there, if they are going to smoke they 

are going to smoke”.  As the panel itself concluded, after examining the 

respondents’ replies, “The evidence regarding recall, recognition, awareness 

and knowledge dimensions suggest that plain and generic packaging would 

lead to lowered recall, recognition and knowledge of brands, but may not have 

significant effects with respect to the recall and recognition of health warning 

messages.”   

Rootman & Flay (referenced elsewhere) also report that plain packaging did 

not affect the recall of health warnings by Ontario adolescents. 

It is not clear, based on the Canadian experience with graphic health 

warnings which fulfil a significant part of the plain packaging agenda by 

seeking to drastically reduce the branded space of the tobacco package, that 

669



74

such enhanced warnings change smoking behaviour.  For instance, according 

to Health Canada’s Wave studies106, following the introduction of the graphic 

warnings which were argued to enhance recall and behavioural change, there 

was no statistically significant decline in the number of adolescents who 

believed that smoking was not a health problem; there was no statistically 

significant change in the number of adult smokers who believed that smoking 

is a major source of disease; there was a decrease in the number of adult 

smokers who looked at the warnings several times a day; and there was an 

increase in the number of both smokers and non-smokers who never looked 

at or read the warnings.  Thus, by each of these indicators of warning 

enhancement and effectiveness, graphic health warnings were a substantial 

failure.  

Wakefield et al 2006(cited by the UK DoH) examined smokers’ health beliefs 

as part of their analysis of point of sale exposure to tobacco advertising and 

displays, in an effort to determine whether these beliefs were affected by 

tobacco advertising and displays.  They did not find that there was a 

statistically significant difference in their subjects’ estimates about the risks of 

smoking between being exposed to a retail environment with no cigarettes, 

and one with tobacco advertising or one with tobacco displays.  Further they 

found that most of their subjects knew that smoking posed a health risk.  

These findings suggest that neither tobacco advertising nor branding on 

packs reduce adolescents’ risk perceptions about smoking.  If this is the case, 

then Beede & Lawson’s claims about the necessity of plain packaging to 

enhance health warnings are misplaced since these warnings are already 

satisfactorily performing their function in an advertising-display environment. 

Fourth, there is no evidence in the study to support the claim that there are 

promotional marketing messages on branded tobacco packages. 

Finally, there is no evidence in the study that supports the UK DoH claim at 

3.69 following the introduction of the Beede & Lawson study that “Health 

warnings on plain packs are seen as being more serious than the same 

                                           
106 Environics Research Group Limited (2004a and b etc). Wave 9 Surveys: The Health Effects of 
Tobacco and Health Warning Messages on Cigarette Packages – Survey of Adults and Adult Smokers . 
Ottawa: Health Canada 
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warnings on branded packs, suggesting that brand imagery dilutes the impact 

of health warnings.”

d) Goldberg et al 1999: The effect of plain packaging on response to 

health warnings107

The Goldberg et al study, which consists of just one page, provides no 

evidence that its key assumption – that greater recall of health warnings 

makes them more effective - is true since it has no behavioural component 

that measures smoking.  Moreover, its findings are contradicted by the results 

of the Health Canada Wave Studies108 which were undertaken following the 

introduction of graphic warnings in Canada, which found that such warnings 

made no difference in either youth or adult prevalence or consumption. 

As with the other qualitative studies on plain packaging, this study cannot 

warrant its results as representative, reliable, or capable of generalisation.  

For example, there is no data provided on the numbers of smokers and non-

smokers or of the differing responses of smokers and non-smokers.  Given 

that part of the claimed advantage of plain packaging is in discouraging 

smoking uptake or encouraging cessation, in our view this is a strange and 

fundamental omission. 

The findings are contradicted by the results of the Health Canada Report and 

Wave studies.  As Wakefield et al 2006 reported, exposing adolescents to 

tobacco advertising and displays did not unfavourably alter their already high 

appreciation of the risks of tobacco use.  The findings are also contradicted by 

Rootman & Flay who found that Ontario adolescents’ recall of the health 

warning was not statistically different on plain packs from regular packs. 

The implicit assumption about the relationship between health warnings and 

tobacco packages - unsupported by validated empirical evidence - that certain 

features (which are never properly specified) diminish the effectiveness of the 

warnings - rests on a further assumption that health warnings on tobacco 

packages change smoking behaviour.  There is little evidence that this is in 

                                           
107 Goldberg ME, Liefeld J, Madill J, Vredenburg H. The effect of plain packaging on response to 
health warnings. Am J Public Health 1999;89:1434-5.
108 Environics Research Group Limited (2004a and b etc). Wave 9 Surveys: The Health Effects of 
Tobacco and Health Warning Messages on Cigarette Packages – Survey of Adults and Adult Smokers . 
Ottawa: Health Canada 
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fact the case.  There is also evidence which suggests why it is likely not to be 

the case.  For such warnings to change smoking behaviour they must 

increase adolescents’ risk perceptions.  Professor Kip Viscusi of Harvard 

University has shown in a number of studies109 that adolescent smokers 

already over-estimate the risks of smoking substantially in terms of risk of 

premature death, years of life lost and risk of death from lung cancer.  It is 

improbable to expect that these perceived risks of smoking will be increased, 

regardless of what types of warning or packaging adolescents are exposed to.   

The UK DoH's own expert evidence contradicts the claim that adolescent 

perceptions of smoking risks can be changed because they are inaccurate.  

Fuller, 2007 (Smoking, drinking and drug use among young people in England 

in 2006) reports that "Almost all pupils thought smoking causes lung cancer 

(98%) ... harms unborn babies (97%), can harm non-smokers' health (96%) 

and can cause heart disease (94%)."  These figures represent risk awareness 

levels that cannot be increased.  As Fuller observes "These proportions have 

remained at similar levels since the early 1990s."

e) Rootman & Flay 1995: A Study of Youth Smoking: Plain Packaging, 

Health Warnings, Event Marketing and Price Reductions110

The Rootman and Flay study in our view provides evidence against plain 

packaging.  80% of its Grade Nine subjects who were light smokers reported 

that plain packages would result in students either smoking the same or more, 

while 96% of daily smokers thought that young people would either smoke the 

same or more when presented with plain packaging. 

This report is the second part of the D’Avernas, Foster University of Toronto 

Center for Health Promotion study (see above).  It provides data from a 

classroom survey of 2,132 (complete surveys numbered 1,559) Ontario 

                                           
109 Viscusi et al 2000 Smoking Risks in Spain Jn of Risk and Uncertainty 21: 213-34 Viscusi 1999 
Public Perception of Smoking Risks in Valuing the Cost of Smoking C. Jeanrenaud and N. Soguel 
Eds.  Viscusi, 1990 Do Smokers Underestimate Risks? Jn of Political Economy 98: 1253-69 Viscusi 
Smoke Filled Rooms, University of Chicago Press 2002, Fuller 2007 Smoking, drinking and drug use 
among young people in England in 2006 NHS National Statistics 
110 Rootman, I.; Flay, B.R.; Northup, D.; Foster, M.K.; Burton, D.; Ferrence, R.; Raphael, D.; Single, 
E.; Donovan, R.; d·Avernas, J. 1995. A study on youth smoking: plain packaging, health warnings, 
event marketing and price reductions. Key findings. University of Toronto; University of Illinois at 
Chicago; York University; Ontario Tobacco Research Unit; Addiction Research Foundation, Toronto, 
ON, Canada 

672



77

students aged 12-14 in 1994.  The report claims that its results are applicable 

across “the Ontario population of Grade 7 and 9 students.”  These students 

were selected for the study “because they are most likely to be influenced by 

cigarette packaging” as well as by the fact that it is at “this age range that 

many are contemplating smoking, or experimenting.”  

The study claims the following: 

• “Believability of the health warning is enhanced by plain packaging.”  

• “Plain packs make the health warnings easier to see.” 

• Plain packs are “more boring” and “uglier” than regular packs. 

• “The evidence is strong that plain packaging of cigarettes would reduce 

the positive imagery associated with smoking particular brands for 

many young people.” 

From these claims the UK DoH consultation document concludes (at 3.70) 

that “Plain packaging presents an opportunity to further ‘denormalise’ tobacco 

products and change the social acceptability of tobacco use.  Attractive 

packaging can give legitimacy to tobacco products and imply that the product 

is safe.  Requiring plain packaging would separate tobacco products from 

other consumer products on the marketplace, which would send out a strong 

message about the seriousness of the harmful effects of tobacco.”  

There are significant problems with these claims.  First, given that the study 

provides no information about how the subjects were chosen or even the 

distribution between smokers and non-smokers, it is difficult to accept that the 

results can be generalised; nor that they are reliable or valid or that the 

methodology is objective. 

Second, there is no evidence in the study that the “believability” of the health 

warning in relation to plain packaging was studied.  Instead, students were 

asked a different question: “Which package makes the health warning look 

more serious?”  While seriousness might have a relationship with believability, 

it is not a legitimate proxy for it.  There is no evidence in the study that making 

the cigarette warnings easier to see had any effect on smoking.  Indeed, the 

evidence from the study suggests that the students had a very high recall of 

the current warnings on tobacco products, as the authors note that “warnings 
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are prominent and remembered by four out of every five Ontario students in 

Grade 7 and 9”.  96% of respondents replied that “Smoking is addictive”, while 

even 92% agreed that “Tobacco smoke can be harmful to the health of non-

smokers.”   

Third, it is not at all clear that the finding that plain packs are “more boring” or 

“ugly” is in any way related to smoking uptake, consumption or quitting given 

the responses to the questions about the effect of plain packaging on starting 

and continuing to smoke.  The crucial issue is whether if only “boring” or “ugly” 

packs are available, students will continue to smoke.  The survey evidence 

indicates strongly that they would. 

Fourth, on the most crucial measure - the effect of plain packaging on youth 

smoking if all cigarettes were sold in plain packages - 67% of grade 7 

students, 80% of grade nine students, 86% of light smokers and 96% of daily 

smokers thought that young people would either smoke the same or more. 

Fifth, the survey asked about the potential effect of plain packaging on the 

likelihood of young people who do not smoke starting to smoke.  60% of 

Grade 7 students, 68% of Grade 9 students and 90% of daily smokers 

reported that that plain packaging would either result in no change or more 

likelihood of starting to smoke. 

Sixth, the study fails to report data about the reasons for students’ brand 

choices; data which calls into question one of the key assumptions about plain 

packaging.  When the students were asked why they smoke their brand, 58% 

responded because they like the taste, followed by almost 20% who said 

because families or friends smoked that brand.  Students did not identify any 

characteristics associated with the packaging of the brand as a reason for 

choosing that brand. 

Seventh, aside from the already considerable problems associated with 

qualitative research, this report suffers from some additional problems.  

Though we are assured that the results are capable of generalisation, there is 

no summary of the study’s methodology; for instance, why the survey was 

carried out where it was, and/or how this ensured that the results were 

representative of the entire population.  Most importantly, it fails to provide 

complete data on any question, instead relying on selective reports of 
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percentages reporting one response as opposed to another response.  

Indeed, it fails even to supply the questions that comprised the survey.   

Finally, there is no evidence in this study to support the UK DoH claim at 3.70 

that “attractive packaging can give legitimacy to tobacco products and imply 

that the product is safe” or that “plain packaging presents an opportunity to 

further ‘denormalise’ tobacco use”, since the Rootman & Flay study does not 

deal with the denormalisation of tobacco products.  Given that its evidence 

shows that plain packages would make little difference to current smoking 

rates or initiation, it is difficult to see the basis for the claim that such 

packages would change the “social acceptability of tobacco use.”  The very 

strong recall of the explicit health warnings on current tobacco packages by 

the student sample in fact suggests that these students are already aware of 

the health risks associated with smoking and understand that tobacco 

products are different “from other consumer products on the marketplace.”  

f) Morgan Stanley

At 3.71 the UK DoH consultation document asserts that "Following restrictions 

on tobacco advertising and promotion, tobacco packaging has become one of 

the key promotion vehicles for the tobacco industry to interest smokers and 

potential smokers in tobacco products" and cites Morgan Stanley research 111

in support of this claim.  The quotation used is nothing more than a single 

statement of opinion from within a Morgan Stanley research report.  There is 

nothing else in this Morgan Stanley report that either justifies the statement or 

refers to plain packaging. 

2.6.3. THE UK DOH HAS OVERLOOKED PROBATIVE EVIDENCE 

WHICH UNDERMINES THE PURPORTED JUSTIFICATION FOR 

PLAIN PACKAGING 

The UK DoH overlooks significant and relevant evidence which contradicts 

the UK DoH’s justification for plain packaging.  The unexplained absence of 

this evidence from the consultation document is contrary to the DoH’s 

                                           
111 Morgan Stanley Research Europe (2007), Tobacco: Late to the Party, Morgan Stanley Research, 
London 
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obligation to present the full range of evidence about plain packaging.  Some 

of this evidence is reviewed below. 

i) Northrup & Pollard 1995: Plain Packaging of Cigarettes, Event 

Marketing to Advertise Smoking, and Other Tobacco Issues: A 

Survey of Grade Seven and Grade Nine Ontario Students Institute for 

Social Research, York University112

An important omission from the UK DoH consultation document is the 1995 

study on plain packaging by Northrup & Pollard.  This study is a fuller report 

on the same data from Ontario Grade Seven and Nine students referenced in 

the Rootman & Flay study cited by the UK DoH.  Indeed, the overall research 

project was designed by the same group of researchers.  

Whereas the Rootman & Flay study cited by the UK DoH consists of 10 pages 

and provides a minimum of information about design and methodology, the 

Northrup & Pollard study provides a substantial amount of information.  More 

importantly, where the Rootman & Flay study simply reported percentages on 

a few selected measures of comparison, the Northrup & Pollard study reports 

on the full range of questions and responses.   

Several of the findings of the Northrup & Pollard study are relevant to the plain 

packaging debate. 

First, whilst it is contended by the UK DoH consultation document (and 

rejected by Imperial Tobacco) that tobacco packages serve as tobacco 

advertisements and that such advertisements are one of the principal reasons 

for smoking initiation, when smokers are asked why they smoke or why they 

started to smoke they almost never mention advertising.  This study reports 

that the major reasons given by grade seven and nine Ontario students for 

smoking are because “they like it”, it makes them “feel good” and it helps 

them to “relax”.  No students cite advertising as a reason for starting to smoke 

or for smoking.  These results are not reported by Rootman & Flay. 

Second, given the contention that tobacco packaging reinforces brand 

imagery which in turn is entirely created by advertising, it is interesting to note 

                                           
112 Northrup, David, and Pollard, J. 1995. Plain Packaging of Cigarettes, Event Marketing to Advertise 
Smoking and other Tobacco Issues: A Survey of Grade Seven and Grade Nine Ontario Students. 
Toronto, Ontario: York University. 
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that, for these young people, smoking a particular brand has everything to do 

with taste or friend and family preferences.  The students understood that the 

packages that the cigarettes came in - whether branded or plain pack - made 

no difference to the taste (69% said there would be no difference in taste in 

the plain packages.)  Thus, if young smokers are making branded decisions 

primarily on taste, and they know that plain packaging will make no difference 

to taste, plain packaging is unlikely to affect their smoking behaviour in an 

environment where only plain packs exist. 

Third, when asked “Which package would turn people like you off smoking?”, 

49% said that there would be no difference between plain packs and regular 

packs, 59% of light smokers said that there would be no difference between 

plain packs and regular packs, and 66% of daily smokers said that there 

would be no difference between plain packs and regular packs. 

Fourth, when asked whether, if all cigarettes were sold in plain packs, young 

people would smoke more, less or the same, 67% of grade 7 students said 

more or the same, 80% of grade 9 students said more or the same, and 96% 

of daily smokers said more or the same. 

Fifth, when asked about the potential effect of plain packaging on the 

likelihood of young people their age who are not smokers starting to smoke, 

60% of grade seven students said that it would not make any difference or 

make it more likely, 68% of grade nine students reported the same and 90% 

of daily smokers said it would not make any difference or make it more likely.  

Sixth, the study reported a significant degree of reactance among smokers 

toward the introduction of plain packages.  10% of daily smokers reported that 

they would smoke more if plain packs were introduced.  As the researchers 

note about this response “It may suggest that … students who smoke on a 

daily basis are frustrated with tobacco policies ….”  When subjects were 

asked about the likely effect of plain packaging on young people who do not 

currently smoke, 11% of daily smokers indicated that it would make them 

more likely to start smoking, again suggesting a substantial degree of 

reactance. 

This finding undermines the UK DoH’s claim at 3.77 that it is “not aware of 

any research evidence that supports the concern that children may be 

encouraged to take up smoking if plain packages were introduced.”   
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ii) Liefeld 1999: Health Canada: The Relative Importance of the Size, 

Content and Pictures on Cigarette Package Warnings Messages113  

This is a study commissioned by Health Canada as part of its on-going 

research on tobacco packaging and health warnings.  Its omission from the 

UK DoH consultation document is highlighted here given the reliance that the 

consultation document places on Canadian studies in general and on Health 

Canada research in particular.  Liefeld is a co-author of the Goldberg et al 

study which the UK DoH cites and which was also published in 1999114. 

Liefeld showed pairs of test tobacco packages to adult and teenage smokers.  

These were both conventional branded packages and packages dominated 

by health warnings.  In asking the subjects about what would prevent them 

from smoking, they reported that tobacco packages were not the major factor 

that would influence them not to start or to quit smoking. 

iii) Amit 1994: Review of the Report “Effects of Plain Cigarette 

Packaging Among Youth”115

During the Canadian consideration of plain packaging in 1994, several 

critiques of the research relied upon by the UK DoH in its consultation 

document were produced.  Professor Z Amit of the Centre for Studies in 

Behavior Neurobiology at Concordia University, Montreal provided an 

extensive critique of the methodology and conclusions of the D’Avernas & 

Foster report (see above), a critique which was presented to the Standing 

Committee on Health of the Canadian House of Commons in May 1994.  

Professor Amit’s critique was one of several presented to this Committee.  

This critique is part of the public record which makes its omission from the UK 

DoH’s consultation document all the more glaring. 

Professor Amit noted that the study by the University of Toronto Center for 

Health Promotion has five major weaknesses: the sample sizes of the focus 

groups preclude drawing any legitimate statistical conclusions; the study’s 
                                           
113 Liefeld JP, The relative importance of the size, content and pictures on cigarette package warning 
messages, University of Guelph, 1999 
114 Goldberg ME, Liefeld J, Madill J, Vredenburg H. The effect of plain packaging on response to 
health warnings. Am J Public Health 1999;89:1434-5.
115 Evidence provided to the Standing Committee on Health of the Canadian House of Commons in 
May 1994 
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design is flawed in that it fails to frame questions about the effect of plain 

packaging in an environment without regularly packaged tobacco products; 

the conclusions do not generally reflect behavioural outcomes but speculation 

about behaviour; the study’s sole behavioural component - in which smokers 

were offered a reward for their participation - resulted in subjects preferring 

plain packaged cigarettes, thus refuting the research hypothesis. 

2.7. CONCLUSIONS ON PLAIN PACKAGING 

The balance of the available evidence (including evidence upon which the UK 

DoH claims to rely) does not provide a compelling argument to suggest that 

the plain packaging of tobacco products would have the effect of deterring 

young people from smoking.  In fact, certain evidence suggests the potential 

for the contrary.   

In addition, the erosion of intellectual property rights risks compromising legal 

and treaty obligations to which the UK Government is beholden.  It would set 

a dangerous legal precedent for other companies and sectors outside of the 

tobacco sector.  

The diminution of brand competition caused by the prohibition of branded 

packaging would be detrimental to the retail sector and would restrict the 

market to current brands currently occupying positions of market prominence.  

Finally, the imposition of compulsory plain packaging would simplify the job of 

the counterfeiter by removing the need for complex processes to copy current 

packaging. It would also be significantly harder for tobacco companies and 

the UK authorities to mark and track packaging in order to frustrate and 

disrupt the illicit market.  This could only lead to an increase in the share of 

the market occupied by the illicit trade in tobacco products and a further loss 

in government revenues.  
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Tobacco and Primary Medical Services (Scotland) Bill 

Institute for Social Marketing 

We appreciate the opportunity to contribute to this consultation. One of the 
primary purposes of the Bill is to control the display of tobacco products in 
order to reduce the attractiveness of cigarettes, which will be the exclusive 
focus of our submission. We demonstrate the need for the removal of point-of-
sale (POS) tobacco displays via summation of the business literature, recent 
UK research and tobacco industry documents. 

Business case: Why a ban on tobacco displays will be good for small 
shops

There has been a lot of misleading debate about the business impact of 
removing POS display. In reality, far from harming small shops, this legislation 
will help them move their businesses in a progressive and forward looking 
direction. Small shops succeed because they provide good, personalised 
service that meets the needs of their customers and local communities. 
Customers are important for obvious reasons, and getting plenty of them into 
the shop - increasing ‘footfall’ - is a key concern. Community support is 
equally important, however, because small shops draw most (60%) of their 
custom from people living within 440 yards of the outlet (Convenience Store, 
2007). In deference to this local focus the Association of Convenience Stores 
has for years run a major promotional campaign to find stores that are 
‘Community Heroes’, arguing that “more and more retailers are recognising 
the importance of being at the heart of their community” (ACS, 2009).

The massive tobacco gantries that currently dominate many small shops, far 
from helping small shopkeepers meet these key objectives, actually hinder 
them. As far as footfall is concerned, POS displays cannot help because they 
only become visible once the customer is in the shop: a signpost is useless if 
you only see it once you reach your destination. Second, even in the shop a 
tobacco display serves little purpose because we know that less than 7% of 
smokers make their purchase decision in store (Cancer Research UK, 2008). 
Indeed a good local shopkeeper knows this, and their customers’ preferences, 
so well that they will have their usual brand out and ready for them by the time 
they reach the counter. This local knowledge and personal service is one of 
their key competitive advantages: here they can challenge the supermarkets.

Large gantries also waste a good business opportunity because the margins 
on tobacco are relatively low when compared to other products. Smokers 
matter to small shops, therefore, not so much for their tobacco buying, as for 
their impulsive secondary purchases, such as the chocolate bars, batteries 
and newspapers, that are bought alongside the cigarettes. It therefore makes 
much better business sense to devote the premium sales space currently 
given over to tobacco (which, remember, the smoker decided to buy before 
they even came into the shop) to displaying these discretionary products. 
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Tobacco gantries also damage the shopkeepers’ drive to be at the heart of 
their community. The only tobacco purchases that displays are likely to 
promote will come from would-be quitters who fall off the wagon when 
confronted with an evocative array of their favourite drug; or from children 
tempted to chance their arm given the proximity of such a helpful visual aid. 
So they undermine good intentions and harm children. Small shopkeepers will 
do their reputations enormous harm if they become the cheer leaders for such 
unscrupulous marketing.    

Finally, any successful business has to look forward, to plan strategically for 
future opportunities and importantly not to cling on to outmoded needs and 
markets. The reality is that Britain is moving away from tobacco; a British 
Medical Association report predicts that the habit will vanish altogether in a 
generation (Hastings & Angus, 2008) and business has christened it a ‘sunset 
industry’ (Tsang, 1998). This is also recognised within the trade press, with 
reference to the fact that “we are investing heavily in non-tobacco areas, as 
frankly that is where the future is” (Convenience Store, 2008). 

Far from opposing this legislation, therefore, small shops should welcome it. It 
will increase their competitive advantage over the supermarkets, at a time 
when the market dominance of superstores threatens the very existence of 
independent retailers (Jones et al. 2005; Association of Convenience Stores, 
2005) in not only Western but also Central and Eastern Europe as well 
(Juhasz & Stauder, 2005; Vranesevic et al. 2006; Parker et al. 2007). It also 
enhances their business efficiency and openly supporting it will reinforce their 
community credentials.  

Public Health case: UK research highlights the problem of POS tobacco 
displays 

Recent cross-sectional and qualitative UK research helps demonstrate young 
peoples’ awareness of, and attraction to, POS marketing, including display. 
The Youth Tobacco Policy Survey (YTPS) examines adolescents’ awareness 
of tobacco marketing (including at POS) from 1999 to 2006; prior to and 
following the implementation of the Tobacco Advertising and Promotion Act 
(TAPA). In 2008, the YTPS examines adolescents’ awareness of POS 
displays in shops and their views on moving cigarettes out of sight. 

Data comes from the first five waves of the YTPS (1999, 2002, 2004, 2006, 
2008); employing a total of 5880 adolescents with a mean age of 13. The 
impact of tobacco marketing at POS is examined in relation to the changes, 
from 2002 to 2006 (pre-ban to post-ban), in awareness of tobacco marketing, 
relative salience of POS marketing and brands associated with POS. 
Changes over time are also examined in relation to brand awareness. In 
addition, the association between never smokers’ susceptibility to smoke and 
their awareness of tobacco marketing and cigarette brands is examined. 

At Wave 1 (1999) young people had high familiarity with tobacco marketing; 
with most aware of large posters/billboards (79%), signs/posters in shops or 
on shop fronts (73%), adverts in the press (52%) and free gifts associated 
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with cigarettes (56%) (Moodie et al. 2008). Awareness of most forms of 
marketing declined between 1999 and 2006. With the TAPA fully implemented 
in 2006, POS adverts in store or on shop fronts became the most salient form 
of tobacco marketing, with almost half (46%) of the sample aware of this 
(Hastings et al. 2008).

Unprompted recall of cigarette brands decreased from Waves 1 to 4, from 
3.09, 2.64, 2.42 to 2.24. Unprompted awareness of most brands decreased 
between Waves 2 and 4, with the exceptions being Silk Cut, which maintained 
its awareness, and Richmond and Mayfair, where awareness increased – all 
brands heavily marketed at POS (Hastings et al. 2008). Brand recognition of 
each brand also decreased between 2002 and 2006, although high levels of 
recognition were still evident in 2006 for Lambert & Butler (78%), Benson & 
Hedges (66%) and Marlboro (65%) – again brands often centrally positioned 
in the gantry. From 1999 to 2006, never smokers susceptibility increased with 
greater brand awareness (OR=1.09, p<0.01) and greater awareness of 
tobacco marketing (OR=1.07, P<0.01). In the 2006 survey, never smokers’ 
awareness of cigarette brands was positively associated with awareness of 
tobacco marketing at POS. Regression analysis, controlling for parental, 
sibling and peer smoking, gender, age and social grade, found that 
awareness of tobacco marketing at POS (t=2.294, P<0.05) and awareness of 
new pack design / size (t=3.312, P<0.01) were both positively associated with 
cigarette brand awareness (F9,673=23.3, P<0.001) (Hastings et al. 2008). 

In the 2008 survey young people were asked (i) whether they had seen 
cigarettes displayed in shops in the last month (ii) how often they pay close 
attention to cigarette packets displayed in shops (never, rarely, sometimes, 
often or very often) and (iii) whether they agree or disagree that cigarettes 
should be put out of sight in shops (agree a lot, agree a little, neither agree 
nor disagree, disagree a little, disagree a lot). Findings revealed high 
awareness of cigarettes displayed in shops, with 82% of participants having 
seen cigarettes displayed in shops in the previous month; irrespective of age, 
gender or smoking status. Almost a third (32%) of regular smokers pay close 
attention to cigarette packets displayed in shops compared with 4% of never 
smokers. Almost two-thirds (64%) of 11-16 year olds agreed (a lot or a little) 
that cigarettes should be put out of sight in shops; mostly never smokers 
(72%).

The YTPS demonstrates that high awareness of POS and the brands most 
prominently displayed at POS remains, which normalises tobacco products 
among young people and undermines the TAPA (Brown & Moodie, in press), 
which has otherwise successfully reduced awareness of various other forms 
of marketing (Moodie et al. 2008). The YTPS also reveals that the vast 
majority of young people favour the removal of tobacco displays, and separate 
qualitative research helps to reveal why. Twelve focus groups, half comprising 
smokers (N=32) and half non-smokers (N=35), were conducted with 
adolescents (11-16 years) recruited from Glasgow and Lothian in 2008; each 
focus group segmented by age, gender and smoking status (Brown & Moodie, 
submitted). Young people were asked to discuss their views on anti-smoking 
ads, smokefree legislation, access to tobacco, health warnings and POS 
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tobacco displays. Young people commented that POS tobacco displays were 
‘obvious’ within shops due to the ‘massive display’, and such displays 
appeared to be attractive to both male and female smokers, being described 
as ‘cool’ and likely to encourage smoking or stimulate purchase. Even non-
smokers could see the appeal of cigarette displays, stating that ‘things like this 
attracts people to smoke’; which helps explain why so many youngsters in the 
YTPS favour their removal. See below for a sample of comments relating 
specifically to POS tobacco displays: 

‘It’s obvious in shops’ (Male 15, C2DE, Smoker)  
‘Cigarette displays in shops makes you think that it’s cool to smoke’
(Female, 13, C2DE, Smoker)
‘Say you enter into the shop you see this massive display over the counter. 
In the shops things like this attracts people to smoke’ (Male, 11, ABC1, 
Non-smoker)
‘Looks cool’ (Female, 14, C2DE, Smoker) 

These studies help to illustrate young peoples’ high awareness of, and 
favourable perceptions towards, POS marketing, including display. This ties in 
with the wider literature, which has been discussed elsewhere (Hastings et al. 
2008), which similarly suggests that POS product display does encourage 
young people to initiate smoking and also adults to maintain, or re-engage 
with the habit (Hastings et al. 2008).

Tobacco industry view: UK marketing documents highlight the value of 
POS and the gantry 

To gain an insight into how the UK tobacco industry viewed POS and the 
gantry prior to the TAPA, we searched tobacco industry marketing briefs 
(www.tobaccopapers.com). Using the search terms ‘point of sale’, ‘point-of-
sale’, ‘P.O.S.’ and ‘gantry’, we located over 80 relevant marketing documents, 
some of which are mentioned below.

With marketing restrictions looming, various documents alluded to the 
increased importance of other marketing channels, for instance, ‘Sampling 
and point-of-sale are probably going to be the major promotional platforms in 
just over six months time, and it is essential to consider on what basis these 
should be targeted now’ (CDP, 1999a, p.1). Another brief mentioned 
increasing ‘awareness of the implications of a Tobacco communications ban 
in an effort to motivate people to question a blanket ban, thereby enforcing 
public pressure on the Government to reduce the severity of the ban (ie. 
maintain the use of direct marketing, package design, point of sale & 
promotions)’ (M&C Saatchi, 1997a, p.2). And a Gallaher report stated that 
‘Post ad ban the only way that we will be able to give Silk Cut ongoing brand 
differentiation from other low tar brands, will be at the point of sale, on the 
packaging itself, and through activity taking place outside the UK’ (Gallaher 
Group Plc, 1998, p.16). 

Although denied sampling, direct marketing and promotions, the absence of 
restrictions on other forms of marketing, such as POS display and packaging, 
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have allowed the industry to continue marketing their wares. Referring to the 
impact of advertising bans on product promotion, a Gallaher document 
highlights that ‘Even in the presence of an advertising ban it is possible 
through intensive point of sale efforts, price discounting and the use of new 
communications media to reinforce the image of existing brands with the 
consumer and to launch new brands’ (Gallaher Group Plc, 1997, p. 6/7). The 
common theme that emerges from these industry documents, pre-TAPA, was 
that with the regulation of other marketing channels ‘Point-of-Sale will be 
crucial’ (CDP, 1999a, p.2). For this reason there was a ‘Massive movement of 
advertising funds to other areas pre-ban: sponsorship, gift schemes, point of 
sale’ (CDP, 1999c, p.40) with a particularly strong emphasis on 
‘CONCENTRATION AT P.O.S.’ (Gallaher Group Plc. 1996, p.4) – following 
trends in other countries that have imposed advertising bans.

The gantry is of course central to POS marketing and the retail environment, 
which is why tobacco companies, such as Gallaher, desired ‘more creative 
point-of-sale solutions in hand, especially gantry ideas’ (M&C Saatchi, 2000, 
p.37) and why documents allude to the importance of ‘Dominating the gantry’ 
(CDP, 1995, p.16). Other industry briefs indicate that the gantry performs 
multiple functions. It allows the industry to advertise; ‘Cigarette companies see 
the gantry as a valuable place to advertise’ (Mustoe Merriman Herring & Levy, 
unspecified, p.8). It enables the industry to communicate with consumers, 
whether it be low value, pack innovation or brand imagery; ‘communication 
will be by using Silk Cut's new gantries’ (M&C Saatchi, 1995, p.2). And it also 
helps create brand loyalty; ‘gantries benefit from being point-of-sale 
(particularly valuable if consumers are not loyal to a brand)’ (CDPb, 1999, 
p.23). It is interesting that this last brief does not refer to smokers who are not 
loyal to a brand, but to consumers, which encompasses everyone who enters 
the retail environment, regardless of smoking status or indeed age.

It is worth highlighting that although the gantry is of considerable value to the 
industry, what is contained within the gantry is of even greater importance, i.e. 
cigarette packs. A review of internal documents in the U.S. shows that the 
tobacco industry has painstakingly researched the appeal of packaging to 
consumers; most commonly young people and women (Wakefield et al. 2002; 
Cummings et al. 2002). The UK marketing documents similarly shows that 
there has been extensive consumer package testing (e.g. Marketing 
Sciences, 1998; RMC Associates, 1998) which is a concern as packaging is 
not just the end-point of tobacco marketing communications but is, in itself, a 
potent form of marketing. This has long been recognised by the industry, who 
claimed almost thirty years ago that, at some stage, and as a result of 
marketing restrictions, ‘the product may have to sell itself through the pack’ 
(Ferris, 1980, p.2).

Conclusions 

Tobacco is, and will continue to be, a footfall driver for retailers, even without 
the presence of gantries, which take up valuable space that could otherwise 
be used to drive more profitable product categories. POS display is central to 
tobacco industry marketing in the UK and allows the industry to skirt the TAPA 
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and undermine progress made in tobacco control. But most importantly, POS 
display not only captures the attention of young people but serves to 
normalise, and encourage, tobacco consumption.  

Prof Gerard Hastings 
Director
Institute for Social Marketing 
9th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

The International Coalition Against Prohibition 

The International Coalition Against Prohibition (TICAP) welcomes the 
opportunity to respond to the Call for Evidence regarding the Tobacco and 
Primary Medical Services (Scotland) Bill. 

Our response is a very simple one, to date any evidence presented by 
Government Ministers to ban the Display of Tobacco Products and the 
Banning of Vending Machines is totally unfounded and questions must be 
asked as to the origin of the evidence as presented. 

Noted: Within Written Answers1 on 31st March 2009

Mary Scanlon (Highlands and Islands) (Con): To ask the Scottish 
Executive what its rationale is for it being illegal for under-18s to buy alcohol 
but not cigarettes. 

(S3W-22174)

Shona Robison: The Tobacco and Primary Medical Services (Scotland) Bill 
includes a number of measures to reduce the attractiveness and availability of 
tobacco to under-18s, such as the ban of the display of tobacco products and 
tobacco vending machines. These measures are based on international 
evidence and extensive consultation with stakeholders. The Scottish 
Government also raised the minimum age of purchase of tobacco from 16 to 
18 in 2007. Whilst I have not been made aware of an appetite to extend the 
legislation in this way, I would be happy to meet with the member to discuss 
this matter further. 

One has to ask the question as to what international evidence is the Health 
Minister referring to as all the indications are that where Tobacco Display 
Bans have been enacted in Canada and Iceland there has been no significant 
change in the pattern of youth smoking. 

This information is backed by extensive research of Government data from 
each of these countries and feedback from organisations based within the 
countries. To assess the truth effects of such measures comparisons need to 
be drawn from a much wider perspective as has been achieved by Mr Chris 
Snowdon2, in his review “The figures don’t add up” 

The Icelandic ban, introduced in 2001, has failed to achieve its aim of 
reducing smoking rates in the country's under 18s. In fact smoking prevalence 
among 15-19-year-olds actually increased from 14.4% to 17.5% in the year 
that the ban was introduced, official figures from Statistics Iceland3 reveal. In 

1 Written Answers http://www.scottish.parliament.uk/business/pqa/wa-09/wa0331.htm
2 The Figures Don’t Add Up http://www.velvetgloveironfist.com/index.php?page_id=66
3 Statistics Iceland  http://www.statice.is/
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2002, smoking prevalence among this age group was the highest it had been 
for five years at 17.%. Today at 15.2% it still remains higher than it had 
been before the ban. 

The situation in Canada is not as straight-forward as has been suggested. It is 
claimed that the smoking rate amongst 15 to 19 year olds fell from 29% to 
19% between 2002 and 2007, and stated that the ban began in 2002. Official
figures from the Canadian health authorities show that the rate fell from 22% 
in 2002 to 15% in 2007. It should also be noted that the rate was as high as 
28% in 1999, so the number of teen smokers has been falling sharply for 
some time. 

The more important point, however, is that the country is made up of 13 
territories and only one of them - Saskatchewan - banned the display of 
tobacco products in 2002. Saskatchewan's ban was reversed in January 2004 
and was not reinstated for over a year. Only three others - Nunavu (2004), 
Manibota (2005) and Prince Edward Island (2006) - brought in similar 
legislation within the timeframe given by the BBC. The more heavily populated 
provinces of Nova Scotia and British Columbia did not bring in a similar ban 
until 2007 and Ontario, Quebec and Alberta did not follow suit until the 
summer of 2008 therefore it is too early to obtain true related data.  

In addition the Canadian Convenience Stores4 Association says the evidence 
does not back the assertion that a Display Ban reduces youth smoking 
uptake.

The Prime Minister5 of New Zealand has also stated that there is no 
International Evidence to suugest that such measures are workable and are 
extremely costly to implement. 

As far as the Ban on Vending Machines is concerned, again this is well 
documented as more fiction from the Scottish Government Health Minister.  
Considering that the sales of cigarettes from vending machines equate to less 
that 1% of total annual sales across the U.K.  and considering the purchase 
price of such products from Vending Machines such measures being 
proposed will do nothing to stop youth smoking but will inconvenience the 
majority of the public who require to purchase what remains a legal product. 

There is a very simple solution operating very well across mainland Europe 
where the Vending Machines have been converted to use tokens obtained at 
the bar or hotel reception desk this providing an opportunity to “police” any 
legislation in place regarding Age Restrictions without inconveniencing the 
general public. 

4 Canadian Convenience Association 
http://www.pressandjournal.co.uk/Article.aspx/1130204?UserKey&UserKey
5 New Zealand Prime Minister  
http://news.smh.com.au/breaking-news-world/no-evidence-tobacco-ad-ban-works-nz-pm-
20090224-8g4p.html
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In conclusion, the proposals as outlined should be scrapped with immediate 
effect as corner shops will suffer the most, probably close6 resulting in job 
losses and loss of local amenities. The current legislation should be enforced 
more vigourously including prosecution of those who break the law in the first 
place by requesting the purchase of the products, namely the underage 
consumers.

Bill Gibson 
Director
TICAP
6th April 2009 

6 http://www.telegraph.co.uk/finance/newsbysector/retailandconsumer/4996389/Tobacco-
plans-will-close-shops.html
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Tobacco and Primary Medical Services (Scotland) Bill 

Independent Scottish Specialist Tobacconists Association 

I am writing in response to the Call for Evidence relating to the Tobacco and 
Primary Medical Services (Scotland) Bill on behalf of the members of ISSTA. 
ISSTA is the Independent Scottish Specialist Tobacconists Association, the 
members of which qualify as Specialist Tobacconists, as defined by TAPA 
2002.

As such, we are pleased that the Bill (as introduced) provides an exemption 
for Specialist Tobacconists premises with regard to the display of Specialist 
(non-cigarette and non-hand-rolling) Tobacco Products. As some of your 
colleagues have seen first-hand on recent site visits, there is a wide range of 
Specialist Tobacco Products including Cigars, Pipe Tobacco and Snuff. These 
products (and the shops which sell them) do not attract children, and a ban on 
their display would likely have a disproportionately negative effect on the few 
shops selling these products. (Speaking just for Specialists, there are three in 
Edinburgh, and only around ten across the whole of Scotland.) 

With regard to the proposed Register of Tobacco Retailers, this seems a 
further reasonable measure and preferable to the third option of Positive 
Licensing, which might have placed a further cost on retailers. If it provides 
Government with a simple reference of those wishing to sell tobacco (and 
distinguish those who sell predominantly Specialist Tobacco Products), and 
helps in identifying and prosecuting those who persistently supply cigarettes 
to children and persons under 18, then ISSTA would certainly be in favour. 

With regard to the other measures in the Bill applicable to ISSTA members as 
Specialist Tobacconists, we are broadly in support. We look forward to 
engaging in the proposed next stage of oral evidence sessions, and remain 
ready to provide further written evidence as required. 

Chris Kilpatrick
Chair
ISSTA
7th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

J. Begg 

I am employed as an Area Manager by Sinclair Collis, a cigarette vending 
machine operator in Scotland, and have been with them for 8 years. 

I am extremely concerned that the Scottish Parliament is considering banning 
cigarette vending machines and believe it to be a totally disproportionate action 
to take. I know our Company has been working on a technical device to 
implement age-restricted access controls to our vending machines for some time 
now, and I simply can’t understand why this effective solution will not be given 
the chance to prove itself as it would appear that business in the rest of the UK 
will be by the Westminster Government. 

There are other cigarette vending companies in Scotland, but I know that Sinclair 
Collis employs 14 other colleagues as well as myself in Scotland and we are 
totally reliant on our business for our income and survival. 

Since the introduction of the Smoking in Public Places ban in March 2006, 12 of 
my colleagues in Scotland have already lost their jobs.  The current economic 
climate only makes the personal impact of your proposal to ban cigarette vending 
machines that much more difficult to contemplate. 

I have personally seen many pubs close down in the last three years and others 
decide they will no longer have a cigarette machine as a result of the ban, even 
though it is still legal for adult smokers to buy cigarettes and smoke outside. 

Due to the high associated costs in the vending industry, our cigarette prices are 
comparatively expensive, so it is very unlikely to be the preferred way for young 
people to buy cigarettes when cheaper packs are easily available from retail 
outlets, or worse still through illegal street traders openly trading at our local 
market.

I would ask that the Government does not press ahead with its plans to ban 
cigarette vending machines, and respectfully implore you to instead consider the 
more reasonable solution of age-restricted access.

Give us a chance to show our controls can work and help me to keep my job.

J. Begg 
Employee
Sinclair Collis 
7th April 2009
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Tobacco and Primary Medical Services (Scotland) Bill 

J. McGarvie

I am employed as a Regional Depot Controller by Sinclair Collis, a cigarette 
vending machine operator in Scotland, and have been with them for 6 years. 

I am extremely concerned that the Scottish Parliament is considering banning 
cigarette vending machines and believe it to be a totally disproportionate action 
to take. I know our Company has been working on a technical device to 
implement age-restricted access controls to our vending machines for some time 
now, and I simply can’t understand why this effective solution will not be given 
the chance to prove itself as it would appear that business in the rest of the UK 
will be by the Westminster Government. 

There are other cigarette vending companies in Scotland, but I know that Sinclair 
Collis employs 14 other colleagues as well as myself in Scotland and we are 
totally reliant on our business for our income and survival. 

Since the introduction of the Smoking in Public Places ban in March 2006, 12 of 
my colleagues in Scotland have already lost their jobs.  The current economic 
climate only makes the personal impact of your proposal to ban cigarette vending 
machines that much more difficult to contemplate. 

I have personally seen many pubs close down in the last three years and others 
decide they will no longer have a cigarette machine as a result of the ban, even 
though it is still legal for adult smokers to buy cigarettes and smoke outside. 

Due to the high associated costs in the vending industry, our cigarette prices are 
comparatively expensive, so it is very unlikely to be the preferred way for young 
people to buy cigarettes when cheaper packs are easily available from retail 
outlets, or worse still through illegal street traders openly trading at our local 
market.

I would ask that the Government does not press ahead with its plans to ban 
cigarette vending machines, and respectfully implore you to instead consider the 
more reasonable solution of age-restricted access.

Give us a chance to show our controls can work and help me to keep my job.

J. McGarvie  
Employee
Sinclair Collis 
7th April 2009
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Tobacco and Primary Medical Services (Scotland) Bill 

Jasdon Vending 

I am writing to you regarding the above Bill and the proposed banning of 
cigarette machines in Scotland. I am an independent vending operator I have 
been in business since 1972 covering an area north of Aberdeen to Wick.  I 
presently employ nine staff. 

I note that in the Explanatory Notes to the Bill paragraph 91 states The
Scottish Government is aware of only one company operating in Scotland that 
would be affected by the ban. This company has advised the Government that 
all staff employed in Scotland, totalling 14, would have to be made redundant. 
There would be a loss of commission to on-sales premises but this is 
considered to be relatively marginal. At present there are 14 independent 
vending operators that I know of and one National Company together we 
operate 1556 sites and have a combined turnover of £7,328,000.00 per 
annum.  It would appear that not enough data research was conducted prior 
to the Bill be submitted for approval.

We are all selling a legal product with a high taxation element and, of course, 
our own personal tax payment fuels the Government coffers.  There does not 
appear to have been a full and proper regulatory assessment of the impact on 
the independent cigarette vending machine operators of enacting clause 6 in 
its current form, of the bill.  I hope the Committee will take due consideration 
of the Department of Health ‘Consultation on the future of tobacco control’ 
paper. The committee should also be made aware that vending machines are 
capable of having a control mechanism fitted that can ensure that no 
underage person can access the machine without proof of age.  This method 
was introduced in Spain last year and has been very successful.

Should the Committee decided to ban totally, cigarette vending machines, this 
would have a detrimental effect on many businesses in Scotland involved in 
the vending industry.  Financially, this would mean the end to small 
businesses which have been Scottish family run many now into second 
generation. The cigarette vending industry has always operated within the 
confines of the law selling a legal product and complying with all Government 
guidelines.  If this ban takes place the subsequent costs will be astronomical 
with the disposal of machines, redundancy costs unemployment and in some 
instances not only loss of livelihood but loss of homes as some operators 
have large commitments to both the banking industry and tobacco companies. 

I trust you will look at my comments in a realistic light and take on board the 
implications therein. 

William J Murray 
Senior Partner 
Jasdon Vending 
6th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Jim Ingram Vending & Wholesale 

I am writing with reference to the proposal by the Scottish Parliament to ban the 
sale of cigarettes through vending machines 

"The prohibition of vending machines for the sale of tobacco products", on the 
grounds that they are a primary source for underage children to purchase 
cigarettes.

I find it strange that this is thought to be the primary source for underage 
purchases for the following reasons:- 

Cigarette vending machine sales represent a mere 0.8% of cigarette sales 
 Supermarkets represent 29.5% of cigarette sales
 Garages represent 1 1.7% of cigarette sales 
 Convenience Stores represent 53.3% of cigarette sales 

Smugglers represent 30% of total cigarette sales 

You will notice that at 0.8% it is almost non existent relative to the other 
sources.

The ONLY time that I have heard of an under age purchase from a vending 
machine is when the site has been targeted by Trading Standards, where the 
underage person is given the exact money to make a purchase. This in my 
opinion is hardly conclusive evidence of purchasing from vending 
machines.

Also, vending machines are mostly sited within licensed premises where there is 
restricted access for under age persons 

Children in my opinion will not choose to buy cigarettes from a vending machine 
due to the very high price of £6.00 charged for 16's, the equivalent of £7.50 per 
20 as opposed to an average price of $5.00 £ram a retail shop. However, 
smuggled NON UK duty paid and counterfeit cigarettes, which are known to be 
sold at car boot markets, ice cream vans, in school playgrounds for as little as 
£3.50 to U.00 are a much more likely source for under age persons. 

Once again Government is being influenced into making decisions which will 
affect many people's livelihoods and lead subsequently to many job losses 
without first of all looking at the bigger picture and the consequences of their 
actions. We should be looking more at education than legislation. 
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By banning cigarette vending machines would take away a convenience for the 
legitimate smoker and would almost certainly not contribute to a reduction in 
underage people from buying cigarettes. 

It could also increase the sale of smuggled cigarettes, as mentioned above, 
which is very prevalent in pubs and bars and sold at a greatly reduced price with 
no controls and no revenue being received by government. 

History shows that banning something has never worked and often consumption 
goes up because criminal gangs step in and supplies the market illegally, there
are many examples of this. 

There are other ways of controlling access to vending machines which should be 
explored.

Jim Ingram 
Partner
Jim Ingram Vending & Wholesale 
7th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

John Watson 

I am responding to consultation on the Tobacco and Primary Medical Services 
Bill, specifically to subsection 1 which makes it an offence to display tobacco 
products, and to section 6 which makes it an offence to sell tobacco from a 
vending machine.

DISPLAY BANS 

It is not without good reason that the adage ‘out of sight, out of mind’ actually 
means the opposite of what it states. Every parent knows that by hiding 
‘forbidden fruit’ actively challenges children to seek them out and if they want 
them then like drugs and alcohol they find them illicitly. It is a force of nature 
that all the laws and all the money in the money in the world will not prevent 
them from obtaining tobacco but merely drive the problem underground 
costing the government more money and resources which should be better 
spent improving standards in NHS hospitals. 

Official claims to back the display ban are based on the experience of Canada 
and Iceland, but in these countries and in Scotland., Ireland and the USA 
significant drops in youth smoking are as follows: Scotland, boys in 1996 30%, 
in 2002 16%; girls in 1996 30%, in 2002 24% (at 15 years old); USA in 2000 
35%, in 2003 21.9% (high school students); Ireland in 1999 34%, in 2003 
27%; None of these countries had a display ban in the respective periods.  

Of the countries claimed by the government to have a successful display ban 
that has led to less youth smoking: Canada's figures are in 2002 22%, in 2007 
15% (15–19 years old); Iceland in 2000 14.4%, in 2007 15.2% (15–19 years 
old). Only four Canadian states had instituted a ban by 2007. Iceland's ban 
was brought in in 2002 (but suspended for one year in this period) and is the 
only country that has seen an increase in youth smoking. Figures represent 
the proportion of youth smoking. Source of figures for last two paragraphs  
http://www.velvetgloveironfist.com/index.php?page_id=66 (links to official 
national sources included).

The New Zealand government has accepted that no evidence supports the 
efficacy of a tobacco display ban in reducing youth smoking: 
http://news.smh.com.au/breaking-news-world/no-evidence-tobacco-ad-ban-
works-nz-pm-20090224-8g4p.html

The Canadian Association of Convenience Stores comments on the upturn of 
illicit trading since the advent of display bans 
http://www.medilexicon.com/medicalnews.php?newsid=132994
http://www.pressandjournal.co.uk/Article.aspx/1130204?UserKey&UserKey&U
serKey=
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VENDING MACHINES  

Vending machines are capable of conversion to age-related sales only, by 
tokens or other adaptations. Vending machine sales, according to industry 
sources, account for less than 1 per cent of the total market. It is hard to 
believe that youngsters even if they are successful once or twice in obtaining 
tobacco from a machine, will use such machines as a routine source of 
supply, since tobacco obtained from machines is over 40 per cent more 
expensive than tobacco purchased over the counter.

Unlike most rogue traders, tobacco industry vendors have taken measures to 
prevent under-age sales such as the introduction of token only or infra red 
controlled machines where the age of the purchaser may, more easily be 
verified by staff. The government should respect the measures so far taken 
rather than destroying the industry and accompanying jobs.  A ban will only 
destroy more industries and lose jobs; it will not change children's success in 
getting hold of cigarettes.

CONCLUSION  

Alienating tobacco retail outlets and destroying the vending machine industry 
will not prevent underage sales but foster an illicit undercover market where 
underage sales are more rather than less likely. Since it is less than two years 
since the increase of the legal age of purchase, it should not be surprising that 
more underage purchases are attempted. This should not be used as an 
excuse to clamp down with restrictive measures that will not solve the 
problem.

Pilot of remote control vending machine in Blackpool 
http://www.blackpoolgazette.co.uk/business/No-smokes-without--.5145014.jp
There is a great danger that the knock on effects of these bans will have a 
detrimental effect on our senior citizens a proportion of whom find increasingly 
difficult to travel further for necessities as local small outlets close their doors. 
This in turn increases the financial and physical burdens on those who do not 
qualify for help and who will inevitably be taxed more to pay for these 
schemes. Every outlet that closes means less revenue for central and local 
government at a time when every penny is vital to the economy. This in turn 
affects what services the state can realistically provide making paying more 
for less an increasingly justified criticism of government and increasing 
discontent among the population. 

There is no mileage in this bill, all that will be achieved by it’s enactment is a 
thriving black market and the destruction of any hope for the Independence of 
the Scottish people, they cannot afford to look after the people now how can 
they conceivably defend and care for the people without support from the 
United Kingdom or the revenue brought in by tobacco. 

John Watson 
7th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

K. Miller 

I am employed as a Relief Service Manager by Sinclair Collis, a cigarette vending 
machine operator in Scotland, and have been with them for 16 years. 

I am extremely concerned that the Scottish Parliament is considering banning 
cigarette vending machines and believe it to be a totally disproportionate action 
to take. I know our Company has been working on a technical device to 
implement age-restricted access controls to our vending machines for some time 
now, and I simply can’t understand why this effective solution will not be given 
the chance to prove itself as it would appear that business in the rest of the UK 
will be by the Westminster Government. 

There are other cigarette vending companies in Scotland, but I know that Sinclair 
Collis employs 14 other colleagues as well as myself in Scotland and we are 
totally reliant on our business for our income and survival. 

Since the introduction of the Smoking in Public Places ban in March 2006, 12 of 
my colleagues in Scotland have already lost their jobs.  The current economic 
climate only makes the personal impact of your proposal to ban cigarette vending 
machines that much more difficult to contemplate. 

I have personally seen many pubs close down in the last three years and others 
decide they will no longer have a cigarette machine as a result of the ban, even 
though it is still legal for adult smokers to buy cigarettes and smoke outside. 

Due to the high associated costs in the vending industry, our cigarette prices are 
comparatively expensive, so it is very unlikely to be the preferred way for young 
people to buy cigarettes when cheaper packs are easily available from retail 
outlets, or worse still through illegal street traders openly trading at our local 
market.

I would ask that the Government does not press ahead with its plans to ban 
cigarette vending machines, and respectfully implore you to instead consider the 
more reasonable solution of age-restricted access.

Give us a chance to show our controls can work and help me to keep my job.

K. Miller 
Employee
Sinclair Collis 
7th April 2009
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Tobacco and Primary Medical Services (Scotland) Bill 

K.E. Vending 

As a owner of a similar business which you wish to decimate I feel I have to 
voice my dismay at the proposed ban. 

Do the people who compile your statistics actually realise what percentage of 
adult smokers use these machines?? 

For the record its 0.8% mainly due to extortionate pricing and the decrease in 
adult smokers - coupled with a dying pub culture within The UK. 

Do you take into consideration the bootlegger - would he care who he sold 
cigarettes to? 

Have you any factual evidence to suggest banning these machines will help 
decrease smoking within Scotland. 

As is proven - driving a product underground simply makes it more appealing , 
particularly to young people who you claim to be seeking to protect. 

Finally let us not forget the impact this proposed ban could have on the 
legitimate tax paying businessman and his staff. 
For nearly 20 years now these businesses have been suffering as a result of 
bootleg sales and government policies. 

Please show some common sense in your decision and help protect these 
honest businesses and staff who will bare the brunt of any such ban. 

Christian Evans. 
K.E. Vending 
7  April 2009th
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Tobacco and Primary Medical Services (Scotland) Bill 

McLaren Vending 

I refer to the above bill introduced by the Scottish Government on the 26th 
February 2009 and the Scottish Parliament’s Health and Sport committee call 
for evidence from interested parties on the general principals of the Tobacco 
and Primary Medical Services (Scotland) Bill (SP Bill 22) (“the Bill”).  My 
interest in the Bill relates directly to the need and justification for creation of 
offences in part 1 of the Bill relating to tobacco displays and sale of tobacco 
products from vending machines. 

My name is Paul McLaren and I am the Director of McLaren Vending Ltd 
SC340033 (“McLaren Vending”), a family run business established in 1963 
which is now run by a second generation of the same family.  McLaren 
Vending is one of approximately 14 vending companies that supply cigarette 
vending machines to establishments all over Scotland.  Of all the Scottish 
companies McLaren Vending is the largest independent Scottish vendor of 
tobacco products. 

McLaren Vending employs 13 people (10 full time positions and 3 part time 
positions) with 6 full time employees working directly operating the cigarette 
vending side of the business.  At present over 400 sites are operated with 
over 500 machines being maintained on a weekly basis.  Approximately 70% 
of McLaren Vending’s entire turnover is directly attributable to this part of the 
business.  Full audited accounts are available on request. 

The proposed legislation would have a devastating impact on my whole 
business. It would be unlikely that McLaren Vending would be able to 
continue once the proposed ban on vending of tobacco products comes into 
force.  This would directly affect my livelihood and that of my employees and 
their families.  The bill would force the collapse of McLaren Vending and the 
redundancies of myself and all my employees.  At a time when unsuccessful 
businesses are being bailed out by the taxpayer it seems incredible that the 
Scottish Government would willingly harm profitable businesses in an effort to 
achieve a result that is far from certain. 

At this stage, the Bill neglects to outline any proposed compensation scheme.  
Given the rights and protection afforded to me (in my capacity as shareholder 
in McLaren Vending) by Article 1 Protocol 1 of the European Directive of 
Human Rights, that is that the state may only deprive me of my possessions 
where it is in the public interest but only where certain criteria are met 
including compensation in respect of the loss of my possessions.  At present 
my business has contractual lease obligations some of which extend to 5 
years into the future.  In addition I have legal obligations to staff especially in 
relation to redundancy payments.  Probably the highest cost will be the 
collection and disposal of over 500 vending machines; this act alone does not 
generate an income and is very costly to dispose of waste electrical 
equipment under new EU guidelines.  I believe that a separate committee 
needs to be set up so as to examine all the wind up cost associated with the 
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closure of businesses such as McLaren Vending and to make sure that 
adequate funds are set aside for all such businesses affected in order that 
they may reinvest in a new future. 

I am available for further discussion or disclosure on this topic and am ready 
to provide further evidence at the committee‘s requests. 

Paul McLaren 
Director
McLaren Vending Ltd 
7th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

National Federation of Retail Newsagents 

The National Federation of Retail Newsagents (NFRN) is a major trade 
association in the United Kingdom and Republic of Ireland. We have 17,000 
members of which some 1,600 are based here in Scotland.  The majority of 
our members are single unit family run businesses. 

General Comments 

1. The NFRN has and always will encourage responsible retailing.  We 
attempt at every opportunity to promote and publicise all aspects of 
legislation affecting our members and in particular that governing age 
related products. 

2.  Our members who sell tobacco products take their obligations to comply 
with existing legislation very seriously. 

3.  In selling tobacco products we are selling a perfectly legal product. 

4. We do not accept that a total ban on display will achieve the aim of this 
Bill.  We believe that peer pressure and family smokers are by far and 
away the main reason for young people starting to smoke.   Availability 
arising from the purchase, by parents, of discounted multi-packs (200) in 
the home thus provides a ready supply. 

5. That when the statistics are studied in relation to prosecutions taken 
under existing legislation it begs the question that the new proposals 
would not be required if these had been properly resourced and policed. 

Implications of a ban on tobacco displays: 

1. At a time when small businesses are suffering from the “Credit Squeeze” 
it is grossly unfair to burden them with additional costs and a loss of 
revenues that this would bring. 

2. We are not clear on what storage alternatives are anticipated in the 
event of a total ban. 

3. We are also concerned that whatever takes the place of existing gantries 
does  not attract a greater degree of interest and attention to that which it 
is aimed at removing. 

4. Our principal area of concern lies within the provisions of this Chapter of 
the Bill and we take this opportunity to highlight the impractical nature of 
conducting safe and secure business procedures in small shops under 
the terms of Chapter 1 of the Bill.
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 The results of a recent community crime survey by Professor Nick Tilley 
of the Jill Dando Institute of Crime Science, indicates that small retail 
newsagents suffer the highest number of incidents of violent crime within 
a community, making it currently one of the most dangerous jobs in the 
country. Constant vigilance and attention to what is happening within a 
shop is no longer just desirable – it is absolutely vital for the safety and 
security of the business and those who work in it.   

 Today, with reference to tobacco products, for someone behind the 
counter of a small shop to serve a legal customer a legal product, 
requires an absolute minimum of distraction in order to simply, quickly 
and safely pick the desired product from an open gantry.

 In addition to the evidence of the Jill Dando Institute of Crime Science, 
as a member of  the Scottish Business Crime Centre the Scottish 
Council of the NFRN is acutely aware that the more effective anti-crime 
measures become in town centres and city centres, the greater the crime 
issues become within communities outwith these areas. 

5. Alternative storage would require to be robust enough to withstand a 
high degree of access and at the same time not impeding the operation 
of the business. 

6. Many of our members would find it impossible to store tobacco products 
under their counter as that space is already used to store vital EPOS 
equipment together with cabling for other very necessary equipment 
such as Lottery machines and bill payment and “top up” terminals. 

7. By placing tobacco products out of sight could encourage less 
scrupulous retailers to resort to selling illegal/illicit tobacco products. 

8. We have grave concerns that a total ban will increase activity on the 
tobacco “black market” providing organised crime with a further foothold 
on our communities. 

Registration Observation 

1. We are not, in principle, against a suitable scheme. 

2. That any such scheme must be at a nil cost to retailers at all times. 

3. That it must be a system that makes it simple for completion of the 
registration application. 

4. That the registration covers the premises. 
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5. Such registration should exist for as long as the premises remain in the 
name of the original applicant unless revoked by legislative 
misdemeanour.

6. That some suitable form of certificate should be issued to be displayed in 
a prominent location in the premises. 

Fixed Penalty Scheme: 

1. We believe that such a system should already be in place. 

2. That the penalty for a first offence should be for an amount of, say, £40.  
On any second offence this would be for say £100-£150.  Following two 
such penalties the matter should be for the Courts to decide the 
punishment.  We feel that this should take the form of a loss of 
registration for, say, three months with further incremental bans in the 
event of further offences taking place. 

3. That each penalty should be time related and become spent after a  
 pre-determined period. 

Conclusions : 

1. That whilst we would never dispute that smoking is harmful to health we 
cannot subscribe to the fact that this proposed legislation will have the 
desired result of reducing the numbers of young people starting smoking.  
It, in realistic terms for small businesses, appears to be taking a sledge 
hammer to crack a nut. 

2. That we should never have reached the need for this legislation.  We are 
convinced that if the respective authorities had been properly resourced 
and prosecutions  brought to send out a clear message to offending 
retailers we would be in a stronger position today. 

3. Organised crime will flourish under these proposals 

4. Greater emphasis needs to be placed on educating young people and 
their parents as to the harmful effects of smoking. 

5. If New Zealand, a stable progressive country and a member of the 
Commonwealth, has decided that such laws are unnecessary, we should 
take heed. 

6. We are anxious to be involved in assisting the Health and Sport 
Committee understand the problems facing our members. 

7. That the Health and Safety of our members and their staff is given every 
consideration in reaching a decision. 
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8.    We are convinced that a law, similar to that existing in the law governing 
alcohol, needs to be introduced relating to the proxy purchase of tobacco 
products.

We would be happy to provide any further information to assist you in your 
deliberations.

Jim Maitland 
Chairman of Legal & Parliamentary Committee 
NFRN, Scotland 
6th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

NHS Ayrshire & Arran 

The need and justification for the creation of offences in part 1 of the Bill 
relating to tobacco displays and sale of tobacco products from vending 
machines:

NHS Ayrshire & Arran supports the need for the creation of offences as 
outlined in part 1 of the Bill.   

Voluntary agreements on responsible marketing have proven to be 
unsuccessful.  The need for legislation on this is vital.  To promote cultural 
change within our society thus assisting with the tobacco prevention agenda, 
it is important that young people within our communities in years to come are 
not exposed to this kind of advertising. Teenage smoking in Scotland 
continues to be high with 18% of 15 year old girls and 12% of 15 year old 
boys being regular smokers.  82% of these smokers buy their cigarettes from 
shops indicating that this is an ideal opportunity to reduce the amount of 
young people being influenced by this type of advertising.  

The advantages and disadvantages of creating a register of tobacco 
retailers:

NHS Ayrshire & Arran supports the creation of a register.

Clearly the advantage of a register would include being able to monitor activity 
within these premises and making this process straight forward.  Creation of a 
register would mean prevention, awareness and enforcement work could be 
carried out more easily.  When applying for a license, all those who sell 
tobacco would be made aware that, like all age-restricted goods, tobacco 
must be sold responsibly and within the law.   

The disadvantages of this process would be the administration of such a 
register and how it is kept up to date.

The means of enforcement and the fixed penalties regime proposed in 
part 1 of the Bill: 

NHS Ayrshire & Arran agrees with the need to create means for enforcement 
to support the implementation of this Bill.   

Enforcement of such penalties within tobacco sales would be effectively 
carried out by the local council, as local authorities have a clear overview of 
retailers within their communities.  Perhaps in some severe cases, such as 
persistent offending, it may be useful for the Scottish Ministers to discharge 
the duty imposed.  Retailers who breach the legislation would not only face 
fines, but could also have their license suspended and ultimately revoked for 
repeated violation.

707



The need for, and consequences of, limiting health boards’ ability to 
make contractual arrangement for the provision of primary medical 
service, as proposed in part 2 of the Bill: 

NHS Ayrshire & Arran Director of Primary Care Development has been asked 
to comment on this directly. 

Wai-Yin Hatton
Chief Executive 
NHS Ayrshire & Arran 
8th April 2009 

708



Tobacco and Primary Medical Services (Scotland) Bill 

NHS Ayrshire and Arran GP Subcommittee 

Ayrshire and Arran Local Medical Committee wish to contribute to the 
consultation on the Eligibility Criteria for Providers of Primary Medical 
Services. The committee would in particular wish to comment on the 
questions set out in paragraph 19. 

1) Proposal A - the committee would wish to support the proposal to remove 
the existing provisions that currently allow commercial companies to provide 
GMS services. We believe that in Scotland, general medical services should 
continue to be provided by the existing model of single handed GPs or GPs 
working in partnership as independent contractors apart from a few special 
circumstances where services may be provided by NHS employed general 
practitioners.

2) Proposal B - the committee would agreed that it would be sensible to 
simplify the eligibility criteria for persons providing GP services, it seems 
unnecessary to have different criteria to be eligible for a GMS contract or a 
Section 17C contract. However the committee believes the provider should 
either be a medical practitioner who is eligible to provide GP services or a 
partnership where at least one partner is a medical practitioner who is eligible 
to provide GP services.

European legislation restricts such provision to those doctors who are formally 
recognised as general practitioners. Although nurses are important members 
of the primary health care team and work very closely with GP colleagues, up 
to now, it has always been understood that nurses provide general medical 
services on behalf of a general practitioner and do not do so independently. 
The committee sees no reason to change this arrangement.

3) Proposal C - the committee would respectfully remind the Minister that one 
of the changes introduced with the nGMS contract was the removal of the 
requirement for individual practitioners to work a minimum number of hours to 
remain on the relevant medical list. It would regard any re-introduction of this 
in any form as a retrograde step, as removing this flexibility would limit a 
practices’ ability to provide services for patients in a way which best meets 
local needs.

The committee would agree that each provider should be personally involved 
with the practice but the test for this commitment should not provided by 
clinicians spending a minimum amount of time in providing clinical care. 
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4) Proposal 4 - the committee was unaware that voluntary bodies and related 
not for profit companies could provide primary medical services and cannot 
think of any examples where this has happened in Scotland. The committee 
would support the removal of this contractual arrangement. 

Dr William McAlpine 
Joint Secretary 
NHS Ayrshire and Arran GP Subcommittee 
6th March 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

NHS Borders 

We have sought comments from interested stakeholders and an anonymous 
list of the comments received is given below. These comments reflect 
individual’s views, but do not necessarily represent the views of the Board. 

1. The need and justification for the creation of offences in part 1 of 
the Bill relating to tobacco displays and sale of tobacco products 
from vending machines; 

There is evidence from a number of other international countries that 
support banning tobacco displays and the subsequent reduction in 
prevalence of smoking.  Slight concerns around displays being allowed 
that adhere to prescribed requirements without there being any detail 
about what the prescribed requirements are.  It is unclear why there is 
a need to allow any form of display, and there is potential for this to 
cause confusion to retailers over what is allowed and what is not. 

2. The advantages and disadvantages of creating a register of 
tobacco retailers; 

One advantage is that there will be greater awareness of exactly who is 
selling tobacco.  This will support prioritization of education for retailers 
in high prevalence areas.  It is also positive that the Scottish 
Government has decided against charging for being on the register 
which coupled with the need to change point of sale displays, may 
have been prohibitively expensive for small retailers in the current 
economic climate. 

A disadvantage is the potential for the administration of the register to 
become very time consuming, there will need to be a simple 
registration process. 

3. The means of enforcement and the fixed penalties regime 
proposed in part 1 of the Bill; 

Currently few retailers are actually prosecuted; these proposals will 
enable greater enforcement and therefore be a potential greater 
deterrent.

Ralph Roberts 
Director of Integrated Health Services 
NHS Borders 
8th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

NHS Forth Valley 

In general there is huge support for this Bill from the Directorate of Public 
Health in NHS Forth Valley, the Forth Valley Tobacco Action Group and the 
Forth Valley Substance Action Team. 

Specific comments are as follows: 

The need and justification for the creation of offences in part 1 of the Bill 
relating to tobacco displays and sale of tobacco products from vending 
machines;

 It seems reasonable that changes in legislation are accompanied by 
the creation of offences, and this sends a message that the law will be 
enforced.

 The creation of specific offences is both needed and justified. 

The advantages and disadvantages of creating a register of tobacco retailers;

 The Tobacco Action Group were in favour of a system of positive 
licensing for tobacco sales, and therefore consider the advantages of a 
register to greatly outweigh the disadvantages. 

 Anything that emphasises the hazardous nature of tobacco 
consumption will be useful in reducing consumption. 

The means of enforcement and the fixed penalties regime proposed in part 1 
of the Bill;

 These seem reasonable. 

The need for, and consequences of, limiting health boards’ ability to make 
contractual arrangements for the provision of primary medical services, as 
proposed in part 2 of the Bill;

 It is noted that introduction of restrictive practice has been welcomed 
by the General Medical Practitioner representatives of the BMA 

Any other aspects of the Bill. 

 There is a view that the supply/sale of single cigarettes to young people 
requires additional specific legislation. It is thought common practice 
amongst small shops who know that young people can rarely afford 
whole packets. The retailer keeps a packet open and supplies 
individual cigarettes on request.  The only way to reliably detect this 
practice is through test purchasing as the young people are well aware 
it is not legal and know to only approach the shop counter when the 
shop is empty. This is a particularly serious issue as the single 
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cigarette supply is most relevant to the very youngest age groups who 
are those most at risk. 

Dr. Oliver Harding 
Consultant in Public Health 
NHS Forth Valley 
3rd April 2009
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Tobacco and Primary Medical Services (Scotland) Bill 

NHS Greater Glasgow and Clyde 

NHS Greater Glasgow and Clyde welcomes and supports the Scottish Health 
Bill, which includes a range of tobacco control measures including a ban on 
cigarette vending machines and point of sale displays. This Bill has the 
potential to build on substantial achievements resulting from the 
implementation of Smokefree Legislation in 2006. 

The health and well being of young people is a priority and the growing rise in 
young smokers is an issue that must be challenged.  The measures contained 
within this Bill will reduce the visibility and availability of tobacco, contributing 
to a reduction in the numbers of young people who take up smoking and 
ultimately improving the health of future generations.  We urge all parties 
support the Bill and its passage through Parliament. 

Need and justification for the creation of offences in part 1 of the Bill 
relating to tobacco display and the sale of tobacco products from 
vending machines 

Tobacco displays
Though legislation in 2002 banned tobacco companies from advertising their 
products in print media, billboards, TV and radio, it did not include measures 
to ban advertising within shops and retail outlets.  This presented tobacco 
companies with ongoing opportunities to market their products to young 
people.  We believe this loophole needs to be closed, particularly as: 

Research shows that young people’s smoking habits can be strongly 
influenced by tobacco advertising, 
The tobacco industry ploughs large sums of money into advertising, 
packaging and design 
It has been established beyond all reasonable doubt that tobacco 
advertising encourages people to take up and continue smoking.

Vending machines

Vending machines present young people with relatively easy access to 
cigarettes, particularly as many are sited in locations that are hard to monitor.  
Surveys indicate that 10% of 13 and 15 year old regular smokers report 
getting their cigarettes from vending machines.  Given this fact we firmly 
support the measure to ban the sale of cigarettes from vending machines.  In 
addition, given that no other age restricted product is available through 
vending machines it seems incongruous that an addictive product like 
cigarettes is. 

Advantages and disadvantages of creating a register for tobacco 
retailers
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Though it is illegal for shops to sell cigarettes to those under the age of 18 
years, research shows that a high percentage of young people continue to 
access cigarettes this way, with 80% of young smokers indicating they illegally 
buy cigarettes. Despite this, prosecutions for retailers have been low. 

In addition, other countries where a registration system has been introduced 
in combination with strong enforcement measures have seen a reduction in 
the number of young people illegally accessing cigarettes through shops. 

We therefore welcome the proposal to introduce a register for tobacco 
retailers, allowing Trading Standards to implement the law more effectively, 
particularly as the proposed scheme will be relatively simply to introduce and 
to implement. 

The means of endorsement and the fixed penalties regime proposed in 
part 1 of the Bill 

As highlighted above only a few retailers have been prosecuted to date for 
selling cigarettes to those under the age of 18.  The new proposals of 
endorsement and fixed penalties will make it simpler for Trading Standards to 
implement the legislation and to fine those who persist in selling tobacco to 
children.  We therefore support the proposed endorsement and fixed penalty 
regime.

In summary 

Smoking remains the biggest single avoidable causes of death in Scotland, 
responsible for nearly 1 in 4 deaths. NHS Greater Glasgow and Clyde has the 
highest smoking prevalence of any health board area in Scotland and is 
committed to taking action to address this.

We believe that the tobacco control measures within the bill will have a 
significant impact on youth smoking, and that this effective legislation in 
combination with concerted local action will reduce smoking prevalence and 
the number of people affected by smoking related disease. 

Dr Linda de Caestecker 
Director of Public Health 
NHS Greater Glasgow and Clyde 
7th April 2009
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Tobacco and Primary Medical Services (Scotland) Bill 

NHS Health Scotland 

NHS Health Scotland welcomes the opportunity to respond to the above call for 
written evidence. Please note that this response relates only to part 1 of the Bill: 
Tobacco Provisions. 

We agree strongly that further statutory controls on the display and sale of 
tobacco products are now required to reduce the attractiveness, availability and 
consumption of tobacco products among children and young people. The 
measures proposed in the Bill, in the context of wider actions on tobacco control 
in Scotland, should make an important contribution to the prevention of uptake of 
smoking by young Scots and consequently make a positive difference to 
Scotland's future health. The Bill responds to, and builds upon the evidence-
informed recommendations of ‘Towards a Future without tobacco’1 the report of 
the Smoking Prevention Working Group which was chaired by NHS Health 
Scotland.

We fully support the proposal to ban the display of tobacco products at the point 
of sale. As reviewed in Towards a Future without Tobacco, there is good 
evidence that tobacco advertising can influence young peoples' decisions to take 
up and continue smoking. Such prominent displays at the point of sale have been 
an anomaly that has enabled tobacco companies to continue to promote their 
products. The ban will thus close this loophole in the Tobacco Advertising and 
Promotion Act 2002. 

The introduction of a central register of tobacco retailers is a welcome measure 
to enable trading standards officers to enforce the law on tobacco sales more 
effectively and more readily identify and prevent sales by 'rogue traders'. It is 
entirely reasonable and appropriate that those retailers who sell tobacco to 
under-18 year olds are fined and risk having their right to sell tobacco removed. 
The means of enforcement and the fixed penalties regime proposed will make a 
significant contribution to the better enforcement of the legal age of sale of 
tobacco.

We also fully support the recommendation to ban cigarette vending machines. 
There are over 6500 such machines in Scotland. Sales from such machines 
cannot be adequately controlled and, as cited in the proposals, there is evidence 
from surveys that a significant number of young smokers obtain at least some of 
their cigarettes from these machines. Given that no other age-restricted products 
are available from self-service machines, cigarette vending machines are an 
anomaly which should now be removed. 

1 Scottish Executive Towards a Future Without Tobacco: The Report of the Smoking Prevention 
Working Group Edinburgh 2006 
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We thus endorse the proposals in the Bill as logical and proportionate measures 
which will each contribute to the desired outcome of lower smoking rates and 
improved health in Scotland. We very much hope that the Scottish Parliament will 
lend its full support to the Bill. 

Graham Robertson 
Chief Executive 
NHS Health Scotland 
8th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

NHS Highland 

Banning the display of tobacco products will help in a motivational sense; that it 
will remove one possible cue for young people to continue smoking and one 
trigger that might contribute to a relapse for those attempting to stop. 

In the same way, banning vending machines sales in also a positive step, as it 
removes an uncontrolled mechanism for purchase for young people. 

The system of positive registration of tobacco retailers also makes sense, and 
allows for sanctions where the law is breached. However, this may allow for an 
increase in illegal, 'street corner' sales of tobacco products, which in some ways 
would be more accessible to young people, less controlled and because of their 
very nature may (although I've no evidential basis for this) link with other illicit 
drugs sales such as cannabis. 

The changes to Primary Care Services sound like good sense 

Roger Gibbins 
Chief Executive 
NHS Highland 
6th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

NHS Lanarkshire Stop Smoking Service 

Thank you for providing Lanarkshire Stop Smoking Service (LSSS) with the 
opportunity to comment on the above Bill. 

1. The need and justification for the creation of offences in part 1 of the 
Bill relating to tobacco displays and sale of tobacco products from 
vending machines 

Despite all the steps taken over the years to counteract smoking, its prevalence 
shows that more action is needed. 

The Bill is particularly welcome because so many long term smokers start their 
habit as adolescents and young adults, and because few among these groups 
attend the LSSS for support to quit. 

Furthermore, national data show that smoking in pregnancy is highest among 
woman under 25 yrs of age which is of particular concern to the LSSS as over a 
quarter of births in Lanarkshire are to women in this age group. 

There is evidence to show that prohibition of tobacco advertising is associated 
with decreased smoking levels.   Although less obvious than hordings and 
television advertisements, it is therefore anticipated that removing all point of sale 
advertising, including cigarette packets from being on show, will remove a part of 
smoking's visible attractiveness and further reduce smoking levels. 

While smoking is gradually becoming less socially acceptable in Scotland, retail 
outlets for tobacco are still commonplace and part of the social norm.   Although 
this Bill does not propose to shut down retail outlets, removing all tobacco 
products from sight would be expected to contribute to tobacco products being 
perceived as less accessible.

This is important as the most recent (2006) SALSUS results for NHS Lanarkshire 
show that 81% of 13- and 15- yr old smokers purchased their cigarettes from 
shops.

Vending machines provide additional access to cigarettes, including to under age 
smokers.   Prohibiting tobacco sales from such machines would be welcomed as 
a means of closing this access route, not only to under age purchasers, but to 
smokers in general. 

2. The advantages and disadvantages of creating a register of tobacco 
retailers
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The LSSS welcomes the greater control of tobacco retail outlets proposed in the 
Bill but only if the system is set up in such a way as 'to have teeth' and that these 
teeth are actually used.   Already in the Lanarkshire health board area a few 
retailers observed making underage tobacco sales have again been caught 
breaking the law when Trading Standards have made repeat test purchase visits.   
They obviously thought either the chances of being caught were too low, and/or 
the penalties too light to matter. 

3. The means of enforcement and the fixed penalties régime proposed 
in Part 1 of the Bill 

The above SALSUS data show that, despite it being illegal, the vast majority of 
under age smokers bought their cigarettes from shops. This was also the case 
among other health boards and indicates that enforcement and penalties in 2006 
were not effective against under age tobacco sales.

For the Bill to achieve its aim its success will depend on the likelihood of law-
breaking retailers being caught and whether the penalites are prohibitive enough.   
This in turn depends on there being enough resource available to monitor the 
Bill's implementation, the relative amount of turnover generated from retailing 
tobacco products, and whether the fines will be proportionately high enough 
relative to turnover.   The LSSS asks that the controls should be sufficient to be 
effective.

Elspeth Russell 
Assistant Health Promotion Manager 
NHS Lanarkshire 
6th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

NHS Lothian 

Thank you very much for the opportunity to respond to this Bill. As the Director 
of Public Health and Health Policy for NHS Lothian I am delighted to see the 
introduction of the new Tobacco and Primary Medical Services (Scotland) Bill 
to the Scottish Parliament by the Cabinet Secretary for Health and Wellbeing. 

We know that smoking is a major contributor to health inequalities and is one 
of the major causes of illness and premature death in Scotland. We also know 
that smoking habits generally begin with experimentation in early adolescence 
and prevalence rises from adolescence into adulthood. Every year some 
15,000 young people start smoking in Scotland: in 2006 12% of 15 year old 
boys and 18% of fifteen year old girls were smokers.1

This bill is to be commended for the strong and effective measures it details to 
tackle youth smoking at both national and local level, designed to reduce the 
likelihood of people becoming and staying smokers. Displays of tobacco 
within shops normalise tobacco use and are akin to advertising. Similarly, 
vending machines where age restrictions do not apply send out the wrong 
message. Both of these increase the risk of taking up smoking by young 
people, who are disproportionately influenced by advertising and easy 
access.2 Thus it is to be applauded that this Bill has addressed these 
loopholes.

The establishment of a national register of retailers and fixed penalty 
measures are also positive measures. They send a clear public health 
message, allow for targeted education and support for retailers, creating 
another barrier to the illicit trade in tobacco products. We encourage 
enforcement of the law and are committed to working in partnership with the 
Trading Standards Office, Scottish Local Authorities and others to move these 
measures forward, in keeping with ‘Scotland’s Future is Smoke Free: A 
Smoking Prevention Action Plan’. 

Dr Alison McCallum 
Director of Public Health and Health Policy 
NHS Lothian 
3rd April 2009 

1  Maxwell C, Kinver A, Phelps A. Scottish Schools Adolescent Lifestyle and Substance Use Survey 
(SALSUS) – National Report 2006. Edinburgh. ISD Scotland/BMRB Social Research 
2 Wakefield M, Germain D, Durkin S, Henriksen L (2006). An experimental study of effects on 
schoolchildren of exposure to point of sale cigarette advertising and pack displays. Health Education 
Research 21(3): 338-47 
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Tobacco and Primary Medical Services (Scotland) Bill 

NHS National Services Scotland 

Thank you for giving NHS National Services Scotland the opportunity to submit 
evidence on the Tobacco and Primary Medical Services (Scotland) Bill. 

We support health improvement in Scotland through providing, collecting, 
analysing and interpreting data on health and health care. The data we collect 
from hospital discharges, cancer registrations, primary care consultations and 
many other sources all confirm the impact of smoking on ill health in Scotland. 

Smoking is the most important preventable cause of ill-health and premature 
death in Scotland and causes around 13,500 deaths each year. Around 40% of 
cancer deaths in men are due to smoking and smoking is an important cause of 
heart disease, chronic obstructive lung disease, bronchitis, circulatory diseases, 
asthma and brittle bone disease. 

Half of long term smokers die as a result of a smoking related disease, with 
lifelong smokers living on average ten years less than never-smokers. Smoking 
is also the largest single contributor to inequalities in health in Scotland. 

In the light of these statistics, limiting the marketing of tobacco products through 
point of sale displays is an important step forward in reducing the impact of 
tobacco on health. This step does nothing to interfere with the freedom of 
individuals to buy tobacco products if they so choose. Smoking in young people 
is a particular concern and vending machines are a well recognised source of 
cigarettes for young people. Given these concerns, there is no good justification 
for continuing to make cigarettes available through this route. 

Ian Crichton 
Chief Executive 
NHS National Services Scotland 
6th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

NHS Tayside 

Smoking is dangerous at any age but the younger people start, the more likely 
they are to die early.  Indeed 82% of adults start smoking as teenagers.1   In 
Scotland in 2006, 12% of 15 year old boys and 18% of 15 year old girls were 
regular smokers.  This is an unacceptably high figure. 

Legislation has a vital part to play in Scotland's tobacco control policies and 
strategies and will complement the development of a no-smoking culture. 

Research has indicated that there is a clear relationship2 between exposure 
to tobacco advertising and the subsequent uptake of smoking among 
adolescents.  Tobacco displays can be considered as a form of advertising 
designed to promote the sale of cigarettes.  Point of sale displays encourage 
a positive attitude towards smoking and help to recruit young people. 

Weiss et al (2006) found that children and adolescents who visit retailers with 
tobacco displays are more likely to experiment and start smoking.3

Pollay's article (2007) on merchandising concluded that point of sale displays 
are designed to promote cigarettes.  He argued that such displays exposed 
young people to pro-smoking messages and images.4

Therefore NHS Tayside supports the proposal to ban the display of cigarettes 
and other tobacco products, and smoking-related products. 

Evidence indicates that one in ten 13 and 15 year olds (SALSUS 2006) buy 
cigarettes from vending machines.  WHO's European Strategy on Tobacco 
Control5 states cigarettes should be banned from vending machines and that 
this is significantly more effective than trying to restrict their location.  
Therefore NHS Tayside supports the proposal to ban the sale of tobacco 
products from vending machines. 

Having explored the advantages and disadvantages of creating a register of 
tobacco retailers, NHS Tayside supports the proposal to create a central 
register containing the details of persons carrying on a tobacco business.  
NHS Tayside is particularly pleased to see the enforcement proposals 
associated with the register which include the potential imposition of tobacco 
sales banning orders for those retailers who have been subject to 3 or more 
enforcement actions in one year. 

Overall, NHS Tayside supports all the means of enforcement and the fixed 
penalties proposals within the Bill. 

As far as Primary Medical Services are concerned the key changes will 
prevent the creation of 'corporate GP contracts' by commercial companies 
which would permit them to take over vacant GP Practice.  The proposed 
changes will mean that patient care remains under the auspices of General 
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Practice and will principally ensure that continuity of patient care is secured in 
Scotland.

Paul Ballard 
Deputy Director of Public Health 
NHS Tayside 
8th April 2009
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Tobacco and Primary Medical Services (Scotland) Bill 

Nithsdale Vending Ltd 

This is a follow up letter to the one we sent you when you announced the 
banning of Cigarette Vending Machines. I think we are entitled to some answers.

My son is married with a family. Do you expect him to go from a managing 
director to a life on the dole? Can you tell me where he is going to get a similar 
job at his age? 

If you ban our machines are we to be responsible for removing and destroying 
them? If we are it will cost a small fortune. What do you propose we do with our 
Storeroom, vans, coin counters, spare parts etc.? Have they all to be dumped as 
well? If this is the case we will be looking for compensation of at least £1500 per 
machine. If this is not in your proposals we are prepared to go to court as you will 
have deprived us of our livelihood. 

Why do you never announce action against illegal cigarettes, especially since 
one in 5 cigarettes smoked in Scotland is illegal, or are we just an easy target? 
Children do not put £6.50 in a vending machine for 16 cigarettes when they can 
get a pack of 20 for £2.50 on the street corner. 

It beggars belief that you would put viable private companies out of business in 
this climate. Of course being the Cuba of the E.U. with 55% of the workers being 
in the public sector the private sector is of no consequence to people like you.  

We request answers to these questions posed and do not expect to receive just 
one of you standard letters. 

WS Cringean 
Secretary
Nithsdale Vending Ltd 
13th March 2009 
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Thank you for your letter of 23/3/09. [This refers to a letter sent by a Scottish 
Government official] The answer to your issue with Cigarette Vending Machines 
is quite simple. As in Spain, and many other European countries, if you put a 
wake up call on a machine which is then controlled by the bar the machine is no 
longer a self service unit, and children can no longer use it undetected. This 
technology is readily available and has been for some time. 

I see you are planning on spending a further £4½ million on your anti–tobacco 
campaign. If you cannot comply with the above alternative to banning tobacco 
vending then pay us the kind of compensation we are asking for. After all, if you 
continue with your proposals you will be destroying our livelihood. 

Either of these two options would be acceptable to us. If however you are not 
predisposed to accept them then we, along with the rest of the tobacco industry, 
will be prepared to fight you every step of the way. 

WS Cringean 
Secretary
Nithsdale Vending Ltd 
6th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

North Lanarkshire Council 

North Lanarkshire Council welcomes this bill. Our comments relate to Part 1 
of the Bill (tobacco products). We recognise our limited role in Part 2 (Primary 
Medical Services) and feel others are more qualified to comment. 

On the whole, North Lanarkshire Council is supportive of the measures 
outlined in Part 1. Tobacco smoking is the single most important preventable 
cause of ill health and premature death in Scotland. In Lanarkshire 
specifically, 26% of deaths of all ages are attributed to smoking. There are 
considerable differences in the percentage of smokers across communities 
within North Lanarkshire, ranging from 42.3% in one community (Viewpark) to 
15.8% in another (Carrickstone). The prevalence of smoking is related to 
deprivation and contributes to the significant health inequalities observed in 
Scotland. Consequently, North Lanarkshire Council, in conjunction with our 
partner organisations, has prioritised reducing the numbers of people smoking 
in our communities. Increasing the numbers of quitters via smoking cessation 
services is a key outcome within our Single Outcome Agreement. 

We recognise that in countries where there has been a ban on the display of 
tobacco products, there have been positive outcomes on the numbers of 
young people taking up smoking.12 3 We recognise that there is also limited 
evidence that the overt display of tobacco products can trigger relapse in 
quitters.4 We are also encouraged that banning the display of tobacco 
products does not appear to adversely affect businesses in the countries 
where a ban on advertising has been implemented.56 7 The evidence, 
although limited, does in our opinion justify the measures proposed. 

We do, however, have a number of suggestion/comments relating to Part 1 of 
the Bill. 

 We suggest that the Bill be considered as part of a range of measures 
designed to discourage uptake of smoking and support current 
smokers to quit, including: education in schools; continued investment 
in smoking cessation services including enhancing the uptake and 
efficacy of services; targeting of high risk groups (e.g. pregnant 
women, people diagnosed with, or at risk of, diabetes, coronary heart 
disease and stroke, looked after and accommodated children/young 
people)  and communities with a high prevalence of smokers; media 
campaigns; and continued enforcement of the smoking ban. There 
needs to be recognition that for many, smoking is an important source 
of enjoyment and a fear that quitting will be difficult and result in a 
poorer quality of life.8 A multifaceted approach is needed to discourage 
uptake, motivate and support people to quit and remove barriers to 
quitting.

 We also suggest that consideration be given to evaluating the impact of 
these measures at both local and national levels. Currently, common to 
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most Local Authorities, we rely on the data collected by our NHS 
colleagues via smoking cessation services to inform us on the numbers 
of the smoking population successfully managing to quit. We are aware 
that this is an indirect measure of tobacco usage and one that is less 
than reliable given that: only 4.9% of the smoking population access 
smoking cessation services; there is a problem with following-up 
whether quitting has been maintained in the longer-term; and data is 
subject to a social desirability response bias. If a register of tobacco 
retailers is to be established, then the confidential monitoring of 
tobacco sales, which could be broken down to local levels, would be 
relatively straightforward. This would be a much more reliable, direct 
and non-intrusive measure of tobacco usage and change in tobacco 
usage over time, which could be incorporated as outcomes in local 
Single Outcome Agreements.

 In the current economic climate, efforts need to be made to minimise 
demands on small businesses. In the associated financial 
memorandum to the Bill, we note that there is no provision for the 
modifications to shops/retail establishments that will be necessary for 
them to change their display of tobacco products. We do note that 
there is a planned phased approach to modifying premises in order to 
minimise financial outlay. However the onus for these modifications still 
lies with shopkeepers. We suggest that consideration be given to 
monies being set aside by the Scottish Government for reasonable 
modifications to premises that require to be made in order for them to 
comply with regulations. We note also that there is some evidence from 
other countries that tobacco companies have contributed to such 
expenses,9 and suggest that the possibility of this is worth exploring.

 We have no observations to make on the provisions relating to vending 
machines as we have not attempted test purchase exercises involving 
them although these form part of our programme for the forthcoming 
year.

 We recognise that communication between the local authorities and 
those responsible for the keeping of the register of tobacco retailers will 
be of paramount importance. It is perhaps unusual that Councils as the 
enforcing authorities are not also responsible for the upkeep of the 
register for retailers within their area, although a similar situation exists 
with the Consumer Credit licensing regime administered by the Office 
of Fair Trading where enforcement is also the responsibility of trading 
standards services. 
It is accepted that in the case of multiple retailers the need to register 
with each individual local authority could be seen as a burden on 
business and that a single register for the whole of Scotland should be 
more efficient to maintain than 32 local registers. It will therefore be 
important to ensure that information about those retailers is readily 
accessible to local authorities and is up to date in order that potential 
enforcement action in relation to an unregistered business is not 
commenced in error. The use of a secure website containing the 
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information held for the purposes of the register which local authorities 
would be able to access for example would be able to fulfil this 
requirement.

 In relation to the statutory defence contained at clause 4 (4) (c) we 
suggest that the Scottish Ministers prescribe PASS (Proof of Age 
Standards Scheme) Cards (approved by the British and Scottish Retail 
Consortium, and the Trading Standards Institute, including its Scottish 
Branch) and only PASS cards. This will reinforce the work done by the 
Scottish Government in conjunction with Young Scot and local 
authorities and essentially mirrors the approach taken in relation to 
under age sales of alcohol, laid out in the Sale of Alcohol to Children 
and Young Persons (Scotland) Regulations 2007 (SI 2007 no 93). 

 With regard to the fixed penalty regime proposed in Part1 of the bill it is 
recognised these need to be high enough to act as a deterrent. At the 
same time we appreciate that many shop workers are low paid and 
part-time. We think it would be onerous to impose a large penalty for 
the first contravention. For this reason we suggest a tiered, escalating 
system of penalties (bearing in mind that all penalties are reduced by 
50% if paid within the prescribed period).

 First offence: £100   
 Second or subsequent offence: £500 

We suggest that there need to be higher penalties for the controllers of 
premises where sales occur (this would encompass managers, licensees and 
legal owners). However we also recognise that this could be a significant 
burden for small and medium sized enterprises and for that reason suggest a 
similar tiered, escalating system.

 First offence: £200.  
 Second or subsequent offence: £1000 

Mary Castles 
Executive Director, Housing and Social Work Services 
North Lanarkshire Council
7th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

North Lanarkshire Joint Health Improvement Plan Tobacco Task Group 

The North Lanarkshire Joint Health Improvement Plan Tobacco Task Group 
welcomes the opportunity to comment on the above Bill.   The group is 
multiorganizational and multidisciplinary and its aim is to reduce the 
prevalence of smoking using a multi-pronged approach.

The impact of smoking on both morbidity and mortality is high in Lanarkshire 
which is second only to NHS Greater Glasgow and Clyde in the proportion of 
its deaths which are attributable to smoking.   It has a high quality smoking 
cessation service, North Lanarkshire Council Trading Standards is active in 
under age test purchasing, and there are various initiatives for young people 
to help prevent and to quit smoking.   However, as indicated in the Bill's Policy 
Memorandum, children, adolescents and young adults are continuing to take 
up the habit.

An additional problem is smoking in pregnancy and its potential sequelae for 
children both before and after birth, and for their mothers.   According to ISD 
statistics, smoking in pregnancy is highest among women aged <20 yrs, 
closely followed by women aged 20-24 yrs.  As over a quarter of all births in 
Scotland occur to women in these age groups it is particularly important to 
reduce the prevalence of smoking among them. 

The group is therefore pleased to see this new evidence-based initiative as 
the government's next step in normalizing a culture of not smoking and in 
reducing smoking prevalence. 

1 The need and justification for the creation of offences in part 1 of 
the Bill relating to tobacco displays and sale of tobacco products 
from vending machines

The creation of offences in relation to tobacco displays and the sale of 
tobacco products from vending machines are necessary if Scotland is to 
continue to make advances in creating a ‘non smoking is the norm’ culture.   
Tobacco products will still be on sale and available to those adults who wish 
to continue to smoke, while the removal of displays designed to attract 
purchases will reduce both the marketing appeal of smoking to young people 
and a trigger for the addiction of existing smokers.

One in two smokers dies prematurely from their addiction and many deaths 
are preceded by years of ill health.   For the employability of its citizens and its 
economic prosperity Scotland needs a healthy and long-lived population of 
working age, as do its employers.   This Bill should help contribute to this by 
its overall impact on current and potential smokers. 

The results of SALSUS show that adolescents buy cigarettes from vending 
machines.   As there is no alternative and effective means of preventing this 
the group welcomes the proposal to end the sale of all tobacco products from 
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such machines, thereby removing this loophole to the Bill and further 
demonstrating the government's determination to reduce smoking, particularly 
in young people. 

One of the group, when working in Brussels, found that the local small 
supermarket had electronically operated grey metal structures which 
contained cigarettes at each of its few checkouts.   Purchasers had to ask the 
check-out sales assistant to lower the structure to eye level so that the former 
could extract the cigarettes they wished to purchase.   In this way the cigarette 
packets were hidden from view, safely stored without having a special sales 
section for them, and readily accessible when needed. 

The group is concerned that the prohibition to advertising does not extend to 
all locations, including other advertising sources that tobacco companies may 
use, such as sports clothing, when their traditional outlets are removed, and 
specialist tobacconists.   While accepting the latter need to earn a living, their 
lack of inclusion gives mixed messages about the acceptability of smoking.   
The former provides a means for the tobacco companies to circumvent the 
legislation. 

2 The advantages and disadvantages of creating a register of 
tobacco retailers

If the Bill and its contents are to be given the significance they need for their 
successful implementation then the establishment of a register of tobacco 
retailers will help to emphasise this.   However, the Policy Memorandum 
indicates this is better than doing nothing but is not as effective as positive 
licensing which has not been selected because of its associated resource 
implications.   The harm and cost of smoking are surely sufficiently high to set 
aside this line of reasoning. 

Locally Trading Standards, through test purchasing, have already observed a 
few retailers breaking the law on more than one occasion, and have felt that 
when taken to court the offenders have been let off so lightly that the 
punishment did not encourage adherence, nor did it reflect the seriousness 
given by the government to underage sales and reducing smoking among 
adolescents.    

As a result, the group is concerned that a register will have little impact unless 
their enforcement has real 'teeth'. 

3 The means of enforcement and the fixed penalties régime 
proposed in Part 1 of the Bill 

Laws are adhered to if the penalties for infringement are sufficiently high and 
the law breakers feel there is a real chance that they will be caught.   The 
evidence to date, for both tobacco and alcohol sales, shows that neither are 
believed to be the case.   However, it is not possible for the group to suggest 
potential fines as their effectiveness would depend on the profit levels and 
financial viability of the guilty retailers.. 
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A further issue is the lack of Trading Standards resource to police the Bill, 
especially test purchasing.   New adolescents have to be trained every one or 
two years as their predecessors reach the legal age for buying tobacco, and 
test purchasing itself is very resource intensive.   This, together with the need 
for three infringements in two years before a banning order can be imposed, 
mean that additional resources will be needed if the Bill is to be effectively 
'policed' and lawbreakers made to feel there is a high enough chance of them 
being caught as to make the Bill effective. 

The use of an agreed card to prove age and identity is welcomed.   However, 
such cards do require shop assistants to be confident that they know, each 
day, what date of birth makes the purchase of tobacco legal.   North 
Lanarkshire Trading Standards has produced a very helpful resource pack for 
retailers on age limited purchases which has already received acclaim and 
should be recommended across the country.    

Although there is some evidence to show that banning the display of products 
does not adversely affect business, if the gradual reduction in the prevalence 
of smoking continues this will be an inevitable consequence of this Bill and 
future government initiatives to reduce smoking still further.   The anticipated 
slow pace of reduction will enable retailers to consider other ways of attracting 
custom and the harm associated with smoking is so great as to make it the 
prime concern, rather than the impact on businesses. 

In conclusion, the group is happy to support the Bill but is concerned that the 
necessary steps are taken to ensure that its implementation has the desired 
effect.

L.E. Armitage 
Chair
North Lanarkshire Joint Health Improvement Tobacco Task Group 
9th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Northern Confectioners 

I wish to submit opposition to the proposed ban on cigarette vending 
machines.

As a vendor for the past twenty years we see our livelihood been taken from 
us by ill advised do gooders. 

Vending machines in pubs only account for 0.8% of cigarette sales. They are 
always in well positioned areas so that staff can see them not only because of 
underage customers but because they hold large quantities of stock and cash.

Pubs are probably one of the best policed areas against underage smokers as 
staff are over 18 and aware of the problems of underage drinkers on their 
premises. Convenience stores ( representing 53.3% of cigarette sales) have 
teenagers working on tills , Smugglers (30% of cigarette sales) don't care who 
they sell to, Petrol Stations(11.7% of sales) have the same problems as 
Convenience Stores.

Surely anyone with common sense would see that Licensed premises are not 
enticing kids into buy tobacco. 

As well as the difficulty in purchasing tobacco in pubs....vending cigarettes are 
the most expensive ....almost double the price as shops. £7.00 for 16 
cigarettes as opposed to £4.30 in the shops. 

In these times of recession, all this ban of vending machines will lead to will 
be job losses and businesses closing down. Underage smokers will always 
have access to cigarettes ...usually from the smugglers who unlike us pay no 
taxes. It is again the same story .....hard working people are always punished 
for being honest and providing employment. 

I feel if this ban goes ahead ...it is only the hard working people who are 
targeted, pubs are dying and it is this nanny state who will kill them. 

Brian Devlin 
Northern Confectioners 
7th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Oddbins

I am responding to the Scottish Parliament Health and Sport Committee's Call for 
Evidence regarding the display of tobacco products at the point of sale. 

We are a chain of Specialist Off Licences with 24 branches in Scotland in which 
we employ 85 people. To compete successfully with supermarkets we offer a 
wide range of carefully chosen wines, beers and spirits concentrating on rarer 
varieties than available in mass-market shops. 

In addition we offer a selection of high-priced, hand-made Cuban cigars (and less 
well-known machine made cigar brands), which complement the other products 
we sell and contribute important revenues to our business. For our hand-made 
cigars, we have invested extensively in stock, condition-controlled humidor 
cabinets and staff training in order to develop our cigar business. 

As with all our products, it is vital to show our customers what we have in stock. If 
our cigars had to be hidden people would not know we have them and we would 
lose their business. 

We understand the Scottish Government's main aim in considering a ban on 
displays of tobacco is to protect children and young people from starting to 
smoke.

We can assure you that our customers are virtually all mature adults and that 
those who buy cigars from us certainly fall into this category. Further the law 
already requires retailers not to serve persons under 18 years old. Thus, there is 
little need for this new piece of legislation. Overlapping legislation like this 
complicates the lives of all citizens as they struggle to consider all the laws which 
they might break by one possibly innocent action. In these stressful times, it is 
incumbent upon responsible governments to simplify legislative clutter rather 
than increasing it. 

Consequently legislation banning us from displaying cigars would damage our 
business without contributing to the Government's main objective. We would 
welcome the opportunity to explain to the Committee how the ban threatens our 
business at a time when things are very tough anyway. 

Henry Young 
Chairman
Oddbins
8th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

P.  McNabb & Co 

My name is Patrick McNabb, one of the directors of P. McNabb & Company. I 
have been on the radio several times defending the right to have some facility 
for smokers in pubs. I was also quizzed about underage sales from vending 
machines. This is all lies, a fabrication by anti-smoking lobby. A young person 
of 14 or 15 years of age would get £10-£20 pocket money per week, he or 
she is NOT going to spend £6 for 16 cigarettes when he or she could buy 20 
illegal cigarettes for £3. 

The smuggled market is high and unregulated, it is this that the government 
should be tackling. 

More people are now staying away from pubs and drinking and smoking at 
home with their family. At least in a pub this is a "controlled environment". 

When the smugglers are short on cigarettes our sales rise. We pay all the 
government bills etc and because we are legal, we are persecuted. 

If you are successful with your ban, are we to be compensated!
Will our workers get new jobs! 
What will happen to 30 years of work and investment? 

This government seems to be dismantling small businesses and building up 
the dole queues. Prohibition didn't work before, there must be a better way. 

We are not asking you to support smoking, we are asking you to 
support our right to work. Below is a list of workers employed by the 
company.

[The original submission included seven signatures at this point. They have 
been redacted for Data Protection reasons.] 

I hope that you can support this petition.

Patrick McNabb 
Director
P. McNabb & Company 
7th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Peckham & Rye Ltd 

We are responding to the Scottish Parliament Health and Sport Committee’s Call 
for Evidence regarding the display of tobacco products at the point of sale. 

We are one of Scotland’s leading chains of independent specialist licensed 
delicatessens. Peckhams has been trading in Scotland since 1982 and is a family 
owned business with a strong focus on quality and choice. We have been at the 
forefront of the Scottish market for nearly 3 decades and have actively 
encouraged our customers to pursue quality and responsible enjoyment of our 
products throughout that period. We currently have 11 stores throughout the 
central belt, and have recently announced an expansion programme resulting in 
approximately 50 jobs being saved from redundancy in Dundee and Aberdeen. 
As an employer of 250 staff in six Scottish towns and cities, we feel we are in a 
good position from which to respond to your call for evidence.

We invest a large amount of time and money in searching for the very best 
products. Consequently our range of beers, wines, spirits, and tobacco offers our 
customers the opportunity to choose something that they could not find 
elsewhere, and to expand their horizons to new and exciting products – a far cry 
from the offerings of the mass market brands and supermarkets which are slowly 
destroying our local high streets through the eradication of smaller independent 
retail outlets.

We offer a wide selection of hand made Cuban cigars and less well-known 
pressed cigar brands; these complement our product range and contribute 
important revenues to our business.  For our hand made cigars, we have 
invested extensively in stock, condition-controlled humidor cabinets and staff 
training in order to develop our cigar business.

As with all our products, it is vital to show our customers what we have in stock. 
None of our stores currently have cigarette display counters embossed with 
brands of any sort. We offer a very wide range of tobacco products, some of 
which our customers cannot get elsewhere. These specialist offerings have 
resulted in an increasing amount of ‘destination’ customers who come to us to 
see what new and interesting products we may have in store.  To restrict our 
business in this way would dramatically reduce our sales of these products and 
we would risk losing vital ‘destination’ customers.  

The Scottish Government’s main aim is clearly to protect children and young 
people from starting to smoke. However it is our company’s policy not to sell any 
licensed products to anyone under the age of 21. This means that we are 
generally not targeted by very young consumers. This policy would therefore 
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have a direct negative impact on sales and no impact on the target of the policy – 
our country’s young people. 

We would welcome the opportunity to explain to the Committee how the ban 
threatens our business at a time when the Government should be doing 
everything they can to avoid further collapse of local economies across the 
country. Let’s work together to educate our young people about these products, 
and let them make an informed choice for themselves. To make these products 
an ‘under the counter’ offering stigmatises them inappropriately and results in 
misplaced chastisement, damaging our business without achieving the 
Government’s goal.

Stuart J Murray 
Peckham & Rye Ltd 
7th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Philip Morris Ltd 

Philip Morris Limited ("PML")1 welcomes the opportunity to provide evidence to 
the Scottish Health & Sport Committee (the "HSC") on the Tobacco and Primary 
Medical Services (Scotland) Bill (the "Bill").

PML supports comprehensive regulatory measures that govern the manufacture, 
marketing, sale and use of tobacco products that contribute to the broader goal 
of harm reduction. However, we do not support regulation designed to prevent 
adults from buying and using tobacco products or to impose unnecessary 
impediments to the operation of the legitimate tobacco market. Regulation must 
be evidence based and should not raise unintended consequences that are 
neither good for public health nor for the legitimate tobacco industry. 

Whilst the Bill proposes certain measures that are appropriate such as 
registering tobacco retailers, it also raises new issues that lack solid evidence 
and are unlikely to foster harm reduction, such as a ban on display of products at 
point of sale. 

Display of product at retail is the most basic way consumers learn about 
available products, differentiate among competing brands, and receive 
information about product innovations and improvements, including those that 
may reduce the harm caused by smoking. Accordingly, while we support the 
objective of reducing the demand for and use by youth of tobacco products, we 
do not support a ban on the display of tobacco products at points of sale. 

We believe a display ban is an excessive and disproportionate measure 
because:

 none of the data from countries that have implemented bans on product 
display establish that a ban will have any effect on (youth) smoking. The 
current studies of the impact of display bans on smoking rely on evidence 
that is speculative. The UK Department of Health in its 2008 consultation 
on tobacco control stated that the evidence of the public health benefits of 
a display ban was “not conclusive.”2 The Norwegian government, too, 
found in 2007 that “there is yet no scientific study published that definitely 
shows the impact that a ban against public display would have on the 
number of people who smoke.”3

1 Philip Morris Limited is the UK affiliate of Philip Morris International 
2 UK Department of Health Consultation on the Future of Tobacco Control (3 1 May 2008) at 34 
(emphasis added) 
3 Norwegian Ministry of Health and Care Services, Public Hearing of A Proposal on A Ban 
Against Visible Display of Tobacco Products at Point of Sale, As Well As Certain Other Changes 
to the Tobacco Damage Act and the Advertising Regulation at 5 (March 2007)
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 there has yet to be a comprehensive assessment of the economic, retail, 
consumption and illicit trade impact of a display ban; 

 a ban of product display at point of sale will significantly restrict 
competition and commercial free speech. In its proposal to ban tobacco 
product display, the Norwegian government stated there was no “doubt 
that ... a [display] ban will remove the use of positioning as a competitive 
measure between the producers.”4 This is consistent with well-established 
law recognizing that display space at retail is an important component of 
competition in the consumer goods sector. Indeed, display space has 
been at the heart of numerous anti-competition disputes in the EU where 
courts, governments and manufacturers have stressed the importance of 
access to display in retail to the ability to enter into and compete in a 
market.5

 the display ban is likely to undermine its stated health objective by leading 
to unintended consequences including an increase in competition on 
pricing and a potential increase in illicit trade; 

 a ban would favour those who operate outside of the official and regulated 
trade channels; and 

 youth smoking prevention should be addressed through proven effective 
measures,

 including fiscal measures, education and communication, effective retail 
licensing and enforcement programs. 

We do not support the Scottish Government's proposal to ban the sale of tobacco 
products through vending machines. There are other appropriate measures that 
could be implemented to ensure that only adult smokers can purchase products 
from such machines. These include; placing machines only inside places where 
access is restricted to adults or using age verification measures, including but not 
limited to: (1) electronic ID cards; (2) an ID coin mechanism; and (3) the use of 
infra-red remote control. 

Philip Morris Limited provided an extensive response to the department of 
health's consultation in the UK, which included an in depth analysis of the 
argumentation on the items covered in the Tobacco and Primary Medical 
Services proposed Bill. A copy of this submission can be found at: 

4 Id. at 5 
5 See, e.g., European Court of Justice Case C-405/98 Konsumentombusdmannen v Gourmet 
International Products Aktiebolag, Decision of the Court paras 19-21, 38, 39 and Opinion of 
Advocate General Jacobs, paras 35, 36.
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http://www.philipmorrisinternational.com/pmitnl/pages/eng/stories/f017_ukgovcon
s.asp

I appreciate the opportunity to provide feedback on this topic, and I look forward 
to hearing from you to discuss this further in the future. 

Martin Cairns 
Corporate Affairs Director 
Philip Morris Limited 
8th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

R Duckworth (Blackpool) Ltd 

My company operates a cigarette vending business service throughout the North of 
England and up to the Scottish Borders.  We employ over 50 staff with depots in 
Carlisle, Blackpool and Hetton-le-Hole.  I am the Northern Chairperson of the 
National Association of Cigarette Machines Operators (NACMO). 

I believe that the Scottish Parliament has been misinformed with regard to underage 
smokers using cigarette vending machines as a regular source of cigarettes. 

Cigarette vending machines are not the first choice for underage smokers to 
purchase cigarettes.  This is a myth created by the anti-smoking professional 
lobbyists and when they repeat lies eventually people believe them and they are 
perceived as the truth. 

I have had first hand experience of how children purchase cigarettes as I started 
smoking when I was eleven years old.  Underage smokers nowadays do the same 
as I did - they select their eldest friend, sister or brother and ask them to purchase 
the cigarettes on their behalf from the cheapest source available.

Cigarettes bought from a vending machine are not cheap.  Vending packs of 16 
cigarettes are sold for £6.00, which is equivalent to paying £7.00 for a packet of 20 
cigarettes.  Vending cigarettes are the most expensive you can buy due to the cost 
of servicing the machines.  Underage smokers purchase packets of 10 cigarettes at 
a cost of £2.25 per packet. 

The only occasions I know of where underage people have purchased cigarettes 
from a vending machine is when Trading Standards have conducted “sting 
operations”.  They take underage “child volunteers” in to a pub, show them where 
the machine is, give them the exact money  to make a purchase and then distract 
the staff to allow a purchase to take place.  In any other situation this would be called 
entrapment.

In real life if an underage person walked in to a pub looking for a cigarette vending 
machine and not buying a drink they would be challenged by the landlord or landlady 
and asked to leave.  This is the real world not the make believe world created 
artificially.

It is time for all of us to really start looking at how the anti-smoking lobbyists work; 
these lobbyists spout lies and continually repeat them until they are perceived as the 
truth.

If you do not believe me go out in to the pubs and conduct your own survey, ask the 
landlords and ladies “do children use your cigarette vending machine? – I know the 
answer will be NO. 

I have operated a cigarette vending machine business for over 30 years.  We are a 
legitimate business, we employ staff, pay tax and collect taxes.  We contribute to our 
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local economy using local suppliers for the various services we require – we create 
work.

As a responsible vending operator when we install machines we use the NACMO 
Guidelines for machine placement, ensuring that staff can monitor machines. 

We have recently developed a token system that ensures age verification takes 
place prior to a sale being made.  Customers must go to the bar and request a token 
– age verification takes place before a token is given.  The token must then be 
inserted in to the machine to “wake it up” before it will accept coins for an adult 
smoker to make a purchase.  Once the machine has vended it returns back to “stand 
by” and will not work again until the next adult smoker requests a token from the bar. 

Additionally we are developing a radio-controlled mechanism.  When a customer 
approaches the bar they request the staff to enable the machine; once staff have 
verified the customers age they use the remote control to “wake up” the machine 
allowing one vend to take place before again reverting to “stand by”. 

We believe technological solutions are the way forward allowing legitimate vending 
companies to carry out their legal trade, selling to adult smokers in a secure manner. 

Banning cigarette machines is not the answer, bans are for people too unintelligent 
to work out solutions.  I would suggest MSP’s work together with our industry rather 
than ostracizing us, we do not want to sell cigarettes to underage smokers, only 
adults.

Since the Ban on Smoking in Public Places we have lost 60% of our turnover.  I have 
had to make loyal staff redundant that have worked for me for many years.  We are 
now barely profitable and struggling to make a living and we are attacked again. 

Cigarette vending represents 0.8% of the UK market.  Smugglers and Bootleggers 
represent 26% of all the cigarettes consumed in Scotland and 73% of all hand rolling 
tobacco consumed in Scotland.  Scotland is losing billions of pounds in uncollected 
taxes as a result of these actions.  Do you think the smugglers and bootleggers care 
whom they sell cigarettes to? 

Multiple grocers such as Tesco, Sainsbury's and Morrison’s represent 30% of the UK 
and Scottish markets – WHY are you picking on 0.8% of the market?  A market so 
small it is not worth bothering with, or maybe a market that does not answer back or 
small enough not to have the resources to answer back? 

The proposed registration for the Sale of Tobacco Products I am afraid is also 
flawed.  Responsible business people do not want to sell cigarettes to underage 
persons, fines and prison sentences will not deter bootleggers and smugglers, they 
have nothing to lose.  They live at the bottom of society thieving and cheating is their 
trade, and no amount of fines work if you have nothing to pay the fines with and 
prison sentences are seen as holiday breaks. 

In all the documentation there has been no reference to compensation for vending 
machine operators for the loss of their businesses, the collection of the cigarette 
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vending machines and their disposal and staff redundancies.  Cigarette vending 
machines have only one use for the sale of cigarettes and can’t be adapted for any 
other use. 

Having taken advice, should a ban be enforced we would look to the Scottish 
Parliament to fully compensate cigarette vending machine companies. 

I think during this time of deep recession efforts should be put in to supporting 
business, not banning it. 

I apologize if you find my letter blunt but our livelihoods and futures are at risk 
through this proposed ill-founded legislation. 

R J E Bullough 
Managing Director. 
R Duckworth (Blackpool) Ltd 
3rd April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Abdul Qadar 

I am a small Independent (CTN) Confectionary, Tobacco and Newspapers 
retailer and my livelihood is at stake by the proposed legislation to ban the 
display of tobacco. To date nobody has come up with any evidence to support 
the proposed changes would have any effect. other than make retailers like 
myself pay heavily for refits we can ill afford. The display is solely to inform the 
customer of the range and price a retailer has to offer and to conduct the 
transaction in a quick and efficient way. It’s simplistic to say children take up 
smoking because they see tobacco product in shops, on that basis some of 
my four children would have taken up smoking considering they grew up 
around the display. I feel with raising of age to 18 for the purchase of  tobacco 
and better enforcement of the law would go a long to achieving the 
government’s aims.

On the requirement for registration of tobacco retailers, I feel it’s another 
money making  venture . We are told the scheme will be internet based 
registration and virtually free for retailers to register .Who will be responsible 
for keeping, updating, correcting errors,? Not every small retailer has internet 
access or the knowhow. Will unscrupulous companies spring up to help for a 
small charge to register retailers, as we are already finding out on the new 
alcohol license applications?  And sooner or later somebody in the 
government will say we can’t fund this registration scheme and start charging 
for the privilege. And to top it all no rouge trader is likely to register. If  he is 
not deterred now to selling to under age, counterfeit  non duty paid and other 
illegal products his job becomes easier as he can keep it out of sight and out 
of mind to the vigilant members of the public. 

The answer to lot of today’s problems is EDUCATION EDUCATION 
EDUCATION 

And Not MORE LEGISLATION.

Abdul Qadar 
Ramzan & Sons Newsagents 
8th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Renfrewshire Tobacco Alliance 

1. Renfrewshire’s Tobacco Alliance is made up of representatives from the 
Council’s Social Work, Education and Environmental Services 
departments; the Community Health Partnership, including Smoking 
Cessation services; Strathclyde Fire and Rescue; Reid Kerr College; 
Renfrewshire Community Health Initiative and a representative from the 
community.

2. The Tobacco Alliance would like to make the following comments on the 
Tobacco part of the Bill, however we understand that a separate response 
will be submitted from NHS Greater Glasgow & Clyde on the Primary 
Medical Services part as this is outwith the remit and scope of the 
Tobacco Alliance. 

3. Point 1 – The need and justification of the creation of offences in part 
1 of the Bill relating to tobacco displays and sale of tobacco products 
from vending machines.

The Alliance broadly welcomes the creation of offences in both of these 
areas.  Studies have shown that the more brands a teenager can name 
the more likely they are to take up smoking, therefore by allowing tobacco 
advertising at point of sale young people may be encouraged to smoke.  It 
would be helpful if the Committee could consider the exemption of 
wholesalers such as Makro and Costco, relating to Section 1(3a), as these 
organisations sell to the public as well as traders and would, under the 
current proposals, still be able to display tobacco products.

Vending machines are estimated to account for around 10% of young 
people obtaining cigarettes and as they are generally found in licensed 
premises their location often makes them impossible to monitor effectively.  
They have already been banned in many countries and we feel that it will 
be a positive step for Scotland to follow suit. 

In relation to displays which are also advertisements, the Alliance supports 
the proposals in the Bill which will prevent traders from being able to 
advertise brands via price lists etc. as this can often be a way round 
existing legislation. 

4. Point 2 – The advantages and disadvantages of creating a register of 
tobacco retailers

The main advantage of creating a register is that the local authority will be 
able to provide training for traders around the new legislation and around 
prevention of sales to under 18s.

The Tobacco Alliance cannot see any disadvantage to the proposal of 
creation of a register, however we would be keen to know how the Scottish 
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Government will utilise the information gained from it.  In addition, local 
authorities should be able to view all information on the register, including 
banning orders from other areas to prevent traders from operating in our 
area when they may have 3 or more orders in different authorities. 

5. Point 3 – The means of enforcement and the fixed penalties regime 
proposed in part 1 of the Bill 

The Tobacco Alliance welcomes the proposals around more 
comprehensive powers of entry and warrants for entry, and is supportive 
of the fixed penalties regime proposal, although we feel that the amount of 
the fixed penalty should be higher to reflect the seriousness of the 
offences.   It would be useful if monies gained from fixed penalties as a 
result of offences detailed in this Bill were set aside for use by the local 
authorities and partners specifically for prevention, diversionary or training 
activities to further reduce the use of tobacco. 

6. Point 4 – The need for, and consequences of, limiting health boards’ 
ability to make contractual arrangements for the provision of primary 
medical services, as proposed in part 2 of the Bill

As mentioned above, since this response is being submitted on behalf of 
Renfrewshire’s Tobacco Alliance, it was felt that this point should be dealt 
with separately by Health colleagues. 

7. Other aspects of the Bill 

While we feel that it is positive that the Tobacco element of this Bill brings 
together three pieces of legislation, one of which is a 70 year old Act, there 
is concern that the offence in Section 4(1) now has a defence detailed in 
Section 4(2) that ‘the accused believed that the person under the age of 
18…to be aged 18 or over’.  The word ‘believed’ makes it too easy, in our 
opinion, for traders to try to deny the offence and could mean that under-
age volunteers involved in test-purchasing have to testify in court, which 
could not only be distressing for the volunteers but could also increase 
costs and prolong the process.

A positive aspect of the proposal is the definition of the ‘reasonable steps’ 
mentioned in Section 4(2)(b)(i), however we feel that potential ‘prescribed’ 
documents such as the Young Scot National Entitlement card (mentioned 
only in the accompanying notes) should be included by name in the 
legislation.  Not everyone will have a passport and/or driving license and 
we need to ensure that we are not discriminating against those people 
who are over 18 but not in possession of either of these items of proof. 

Jim Findlay 
Managing Solicitor of Legal Services 
Renfrewshire Tobacco Alliance 
8th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Royal College of Physicians and Surgeons of Glasgow 

The adverse health effects of tobacco smoking in young adults are outlined in 
the preamble to the Bill, and the Royal College of Physicians and Surgeons of 
Glasgow would entirely endorse the evidence that smoking is harmful to 
smokers of all ages, but particularly so to young adults since habits formed in 
young adulthood may be difficult to break. A recent long term (38 year) follow 
up study indicates an increased risk of death for adolescent smokers (both 
light smokers and heavy smokers - hazard ratio 1.54 and 2.11 respectively).  
(Neovius M et al.  British Medical Journal 2009; 338; 635 – 638).  That is to 
say that young smokers have a 1.5 to 2.1 times risk of death in the follow up 
period compared to non-smokers of equivalent age. 

The National Institute for Health and Clinical Excellence has issued Public 
Health Guidance dated 2008 entitled “Mass Media and Point of Sales 
Measures to Prevent the Uptake of Smoking by Children and Young People”.  
This document outlines the prevalence of smoking in young adulthood, along 
with some of the health effects, similar to the data contained with the 
preamble to the proposed Bill.  It is clear that children who smoke become 
addicted to nicotine very quickly, and tend to continue smoking into adulthood.  
Around two thirds of people who have smoked took up the habit before the 
age of 18.  There is ample Public Health Data suggesting that children of 
school age have no difficulty in obtaining cigarettes either directly from shops 
or from friends and family, but worryingly also from adults who may be 
involved in organised criminal activities.  Smoking is a significant component 
of the health inequality between rich and poor, and among men has been 
shown to be responsible for more than half the difference in the risk of 
premature deaths between the social classes.  (Jarvis & Wardell 2006. 
Marmott M, Wilkinson R G  Editors.  Social Determinates of Health.  Oxford 
University Press). Tobacco use in young adulthood is also associated with 
many behaviours that may adversely affect health including the mis-use of 
alcohol or other drugs, including Cannabis, volatile substances or Class A 
drugs.

The National Institute for Health and Clinical Excellence has made 
recommendations concerning  illegal sales of cigarettes to young people as 
follows.

“Support better enforcement of existing legislation by:

 working with the Local Better Regulation Office to make illegal 
tobacco sales a higher priority for local authorities, thereby 
increasing inspection and enforcement activities

 encouraging and providing all local authorities with support to:

 enforce legislation to prevent under-age tobacco sales, in 
accordance with their statutory role and best practice
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 undertake regular audits of test purchasing to ensure 
consistent practice and enforcement

 encouraging national organisations and local authorities to 
provide education and training programmes for trading 
standards officers

  working with government agencies and national organisations 
to ensure retailers and others, such as publicans, are aware 
of legislation on under-age tobacco sales (including the fact 
that it covers vending machines)

  ensuring magistrates are aware of the:

 potential damage that smoking can do to children and young 
people and hence, the need to deter non-compliance 
among retailers

 range of measures available to deter retailers from making 
under-age tobacco sales, including the use of fines up to 
level four on the standard scale and the granting of either a 
‘restricted premises’ or ‘restricted sales order’ (Criminal 
Justice and Immigration Act, due to come into force March 
2009).

 Ensure enforcement efforts are sustained over a number of 
years.“

(Source NICE public health guidance 14 –
www.nice.org.uk/nicemedia/pdf/PH14fullguidance.pdf) 

The Royal College of Physicians and Surgeons of Glasgow would endorse 
this advice, and support the proposed Scottish bill in keeping with these aims. 

We would also wish to support education and information for retailers to 
improve compliance. 

Comments have been invited on some specific aspects of the Bill.

The need and justification for the creation of offences in part 1 of the 
Bill related to tobacco displays and sale of tobacco products from 
vending machines. 

The preamble to the Bill indicates the ease with which young adults can 
buy cigarettes from shops, suggesting that guidelines and industry 
agreements are inadequate to prevent sales of tobacco to children and 
young adults under the age of 18.  Similarly, studies have indicated that 
1 in 5 children usually bought cigarettes from a vending machine 
(source – NICE Public Health Guidance No. 14). 
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The review from the Cochrane Tobacco Addiction Group 2008 
assessing the impact of measures aimed at deterring retailers from 
making illegal sales demonstrated that giving retailers information was 
less effective than active enforcement or multi-component education 
strategies. Intervention with retailers can lead to large decreases in the 
number of outlets selling tobacco to young people, but has limited 
effect on youth perceptions of access to tobacco products. The majority 
of studies did not achieve sustained high levels of compliance. (Source 
– Cochrane Database of Systematic Reviews 2008) 

The Royal College of Physicians and Surgeons of Glasgow would 
support measures aimed at improving compliance with regulations, 
including enforcement, but also note the need for ongoing intervention 
designed to sustain compliance. 

The advantages and disadvantages of creating a Register of Tobacco 
Retailers.

No comments 

The means of enforcement and the fixed penalties regime proposed in 
Part 1 of the Bill. 

No comments 

The Royal College of Physicians and Surgeons of Glasgow does not wish to 
offer specific input on these points, as they relate primarily to the mechanism 
of delivery and enforcement of the Bill, rather than the background medical 
issues.

In summary the prevalence of smoking in children and young adults is 
alarmingly high, and the evidence for the health consequences of this are 
clear.  The current prevalence of cigarette smoking would suggest that 
existing measures intended at control of tobacco sales to children and young 
people are inadequate, and the Royal College of Physicians and Surgeons in 
Glasgow would wish to support the Bill in its objective of reducing the 
attractiveness, availability and consumption of tobacco products among older 
children and adolescence under the age of 18. 

Dr George W. Chalmers
Consultant in Respiratory Medicine 
Glasgow Royal Infirmary 
9th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Royal College of Physicians and Surgeons of Glasgow Lay Advisory 
Panel

A system should be brought into being where retailers should only be able to 
sell Tobacco products if they have a licence.  College’s lay input agree with 
the system of ‘positive licensing’ and felt that introducing a scheme like this 
will help reduce the amount of tobacco sold to underage children and will 
force retailers to realise that this legislation is important and must be adhered 
to.

It does have an ongoing cost to government as premises/retailers will need to 
be registered and also monitored.   It was felt that retailers should be subject 
to fines and revoking of their tobacco licence if they are found to be selling 
tobacco products to people who are under the age of 18.  These should be 
graded in severity – i.e. the fine for a first offence being lower than the 2nd and 
so on. 

Advantages of creating a register of tobacco retailers: it will enforce to them 
that this is a serious matter.   

Disadvantages:  cost and man-power involved in ‘policing’ these outlets. 

Alison Howarth 
Royal College of Physicians and Surgeons of Glasgow Lay Advisory Panel 
9th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Royal Environmental Health Institute of Scotland 

The Institute welcomes the introduction of this bill and we support the new 
proposals in relation to tobacco control. 

It is good to see the Scottish Parliament taking steps to further control the 
tobacco industry in Scotland because; 

 Smoking is the biggest cause of preventable ill-health and premature 
death in Scotland, accounting for 13,500 deaths per year1

 There is considerable evidence that young people are disproportionately 
influenced by tobacco marketing2 and tobacco displays in shops3

 80% of 15 year old smokers report being able to purchase their own 
cigarettes from shops4

 It seems likely that young people make up a disproportionate share of 
tobacco vending machine users, given that 10% of 13 and 15 year old 
smokers report using vending machines4, while only 1% of the total 
tobacco market is accounted for through vending machine sales.5

The Institute very much supports the introduction of a registration scheme for 
tobacco retailers. This approach would seem to be a good compromise between 
a positive licensing scheme which could be quite onerous on all parties, and the 
negative scheme which does not require any engagement from the retailer at all. 
Furthermore the introduction of the register and the procedures to obtain a 
tobacco banning order will streamline the sanctions against those who continue 
to breach the tobacco control requirements and thus reduce the need to resort to 
lengthy formal court cases. 

The existence of the register of tobacco retailers will also give local authorities 
knowledge of where tobacco is being sold in their area thus ensuring that an 
effective programme of enforcement can be put in place. 

The introduction of fixed penalty notices in this area is also welcomed and would 
be appropriate for initial offences under this proposed legislation. It would also be 
in line with the sanctions in place for the smoke-free legislation, littering and dog 
fouling.

Fixed penalty notices will provide an immediate deterrent and again reduce the 
need for costly formal proceedings. Given there have been a number of 
restrictions surrounding the sale of tobacco for many years, it is not thought 
necessary to give informal warnings following the detection of a first offence. 

In summary the Institute supports these proposals to; 
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 Remove all retail and promotional displays of tobacco 
 Establish the register of tobacco retailers and tobacco banning orders 
 Prohibit tobacco vending machines 
 Introduce fixed penalty notices for the offences proposed in this bill 

For clarity the Institute has no comment in relation to Part II of the bill 

Kevin Freeman 
Director of Professional Development 
Royal Environmental Health Institute of Scotland 
9th April 2009 
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The Royal Environmental Health Institute of Scotland (the Institute) has been 
in existence for over 130 years and has around 1,200 members the majority of 
whom are Environmental Health Officers working in that capacity for Scottish 
local authorities. 

The objects for which the Institute is established are for the benefit of the 
community to promote the advancement of Environmental Health by: 

 stimulating interest in and disseminating knowledge concerning 
Environmental Health; 

 promoting education and training in matters relating to Environmental 
Health; and 

 maintaining, by examination or otherwise, high standards of professional 
practice and conduct on the part of Environmental Health Officers in 
Scotland.

Environmental Health Officers in Scotland are part of a graduate only profession 
and by virtue of their under-pinning academic education, professional practical 
training, professional qualifications and experience are well placed to apply a 
holistic public health approach to the education of the public and to the 
enforcement of a wide range of environmental and public health legislation. 

The Institute, which is Incorporated by Royal Charter, is an independent and self-
financing organisation. It neither seeks nor receives grant aid. The Institute's 
charitable activities are funded significantly by the subscriptions received from its 
members.

The Royal Environmental Health Institute of Scotland is a registered Scottish 
charity, No. SCOO9406. 
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Tobacco and Primary Medical Services (Scotland) Bill 

Sanderson Vending 

As the owner of a cigarette vending company based in Fife, I write to appeal 
against the proposed legislation, which seeks to completely ban cigarette 
vending machines.   I would like to draw to your attention to some of the facts 
that exist, as the information that is being circulated by various departments of 
both the Scottish and UK Governments is inaccurate and misleading.

One example of this being the false suggestion, that many under age smokers 
buy supplies from vending machines.  On this point alone, the futility of a ban 
can be demonstrated, as sales through cigarette machines amount to less 
than 1% of the market.  I hope you will also consider the following points.        

Firstly, the number of businesses and employees that would be affected by a 
total ban has been stated as 1 company with 14 employees.  This statement 
is completely false.  I know that there are at least 14 businesses employing 
more than 50 people in Scotland.  I believe that all of these businesses would 
be forced to close if a total ban was implemented. 

Secondly, it has been stated that to ban cigarette vending would have no 
associated costs for the taxpayer.  This statement is also incorrect, as it is 
inevitable that a ban would lead to the redundancies of at least 50 employees 
and the subsequent unemployment costs.  It has also been established that 
under European law, businesses would be entitled to compensation. 

Furthermore, it is not the case that children have unrestricted access to 
cigarette vending machines.  The vast majority of machines are sited in 
licensed premises, where under-18’s should not be unaccompanied, if allowed 
entry at all. Machines sited by my company in other premises can and do 
have control mechanisms installed which ensure that a face to face encounter
with a supervisor must occur before the machine can be operated.

The trade association, NACMO (National Association of Cigarette Machine 
Operators), of which we are a member, is willing to instruct it’s members to fit 
this type of control to all machines.  The fact that Trading Standards officers 
may contrive to create a situation where an accompanied underage person 
can use a vending machine while licensed premises staff are distracted, is in 
no way typical of real life.

When looking at the facts outlined above, and taking into account the 
economic reasons which make vending machines far too expensive for young 
people (the vend price for a packet of 16 equates to somewhere in the £7-£8 
range for 20 cigarettes), I feel it becomes increasingly obvious that the 
perceived benefits of banning cigarette vending will fail to materialise.   

Accordingly, I must appeal to you to direct your influence and efforts to 
ensuring that existing laws are enforced, rather than producing more 
legislation which would have virtually no effect on the problem it seeks to 
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address.   At the very least I would urge that your colleagues on the Health 
and Sport Committee consult with NACMO in order to have all the relevant 
facts before them.

John Sanderson
Director
Sanderson Vending 
6th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Saskatchewan Coalition for Tobacco Reduction 

The Saskatchewan Coalition for Tobacco Reduction congratulates your 
Government on the Tobacco and Primary Medical Services (Scotland) Bill,
introduced by the Scottish Government on February 26, 2009.

The provisions of the Bill will protect all citizens but particularly children and 
youth from the promotion of tobacco products which are highly addictive and 
result in the premature death of half of regular users. As you have stated and 
as we have found in Canada, the banning of retail displays at point-of-sale 
will:

“reduce the attractiveness and availability of tobacco products
to children and young people”. 

Saskatchewan, Canada, was the second jurisdiction in the world, after 
Iceland, to pass such legislation, and we would very much appreciate the 
opportunity to provide you with information about our experiences with this 
law as well as counter any misinformation being provided to you.

The display ban was first recommended by the All Party Committee on 
Tobacco Control, a Committee of the Saskatchewan Legislative Assembly.  
Legislation was passed unanimously and proclaimed in 2002. 

Saskatchewan’s point-of-sale ban legislation has been a success story. The 
opportunity to ban one of the tobacco industry’s last avenues to promote 
tobacco products to youth was precedent-setting and, although legally 
challenged by Rothmans Benson & Hedges Inc, was upheld by the Supreme 
Court of Canada in 2005. This has led to almost all Canadian provinces and 
territories passing similar laws.  Several other jurisdictions around the world 
have also passed or are in the process of passing similar laws. (See attached 
brochure, “Ban Power Walls”) The law has also been included in the World 
Health Organization’s Guidelines for the international treaty, the Framework 
Convention for Tobacco Control. 

Ease of Implementation
Saskatchewan’s display ban has been well accepted. Health Canada’s 
tobacco enforcement officers report the law achieved a very high level of 
compliance within six months to a year after its proclamation.

Public support is also high and includes one group whose support was 
unexpectedly enthusiastic.  Ex-smokers relate it is much easier not to start 
smoking when they are not faced with tobacco displays in stores!  

Increase of ‘point-of-sale’ research
With the passage of point-of-sale bans in Canada, Iceland, Thailand and other 
jurisdictions, there has been an increase in research around this area. The 
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literature confirms the primary purpose of point-of-sale displays is to 
promote to children and youth.  

Research also says partial bans are not effective given the tobacco industry’s 
propensity to make the most out of such situations. We encourage you to 
provide children, youth and ex-smokers with complete protection from tobacco 
industry promotion.

Detractors
We would be remiss if we didn’t mention there were detractors to the 
legislation. The Saskatchewan Committee for Responsible Tobacco Retailing 
was formed just prior to the legislation being passed. Although claiming to be 
‘poor’ retailers the Committee appeared to be well funded.

The Committee mounted a fax campaign to retailers urging them to oppose 
the legislation by calling their Member of the Legislative Assembly.  Retailers 
were also provided with misinformation predicting dire outcomes if the 
legislation were passed.  Suspicions of links between the retail committee and 
the tobacco industry were confirmed when a Committee spokesperson 
admitted it was a sub-committee of the Canadian Coalition for Responsible 
Tobacco Retailing, a tobacco industry coalition with a similar name.

Lack of Negative Economic Impact
The most common misinformation that has been purported is that retail 
display bans cause a loss in business. 

In Saskatchewan, there have been no media or other reports of economic 
losses because of the display ban. Tobacco enforcement officers also report 
compliance appears to have been achieved at minimal cost to retailers. No 
stores have closed and no staff has been laid off.  Mr. Ray Joubert, 
Saskatchewan College of Pharmacists, reports that although there may have 
been a few transitional issues, implementation have gone “smoothly”.  He 
says:

“Compliance is high. There have been no significant problems or 
failures, economically or otherwise.”

He has not heard of any negative outcomes such as businesses closing or 
staff being let go. 

The Saskatchewan Ministry of Health reported in an email last week that it 
concurs with the Saskatchewan Coalition for Tobacco Reduction’s 
assessment that there has been no negative economic impact. (See attached 
email)

There also have not been any media reports of negative economic impact due 
to the point-of-sale ban. In fact, Saskatchewan’s economy is going very well 
even in this time of economic concern.  
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We have become aware that the President of the Canadian Convenience 
Store Association, a former tobacco industry employee, has stated that 
businesses in Canada are closing or will close due to the display ban.   

This simply is untrue here in our province.  In fact, no Canadian province or 
territory has  reported a negative economic impact. 

The only business that will suffer is the tobacco industry as fewer and fewer 
youth become addicted to its products.

Other Misinformation 

There have been a few other instances of misinformation being provided to 
policy makers in other parts of Canada and around the world.  We would like 
to share the information we have to counter these:

 “Banning tobacco product displays won’t affect youth smoking.” As 
mentioned, there is considerable research evidence proving that 
tobacco advertising and promotion increase tobacco use. If such 
advertising did not work, it is unlikely the tobacco industry would 
have spent millions of dollars on it every year in Canada.  
Thefts in stores increased because clerks had to spend more time 
with their backs turned.  Such a suggestion is outside the 
experience of Saskatchewan retailers. In fact, 30% to 40% of 
retailers continued to keep their display bans in place during the 18 
months the law was struck down by the tobacco industry’s legal 
challenge. These retailers reported they did this for a number of 
reasons, one being they believed that having tobacco products 
visible increases theft.
Clerks were at personal risk because their backs were turned to 
their customers for longer periods of time. Again, we have not heard 
anything about this and nothing has been reported in the media in 
Saskatchewan.

In closing, we encourage your Government to recognize that the tobacco 
industry and its allies will fight to keep the promotion of its product in front of 
the next generation of smokers – the children and youth of Scotland. 

Lynn Greaves
Vice President
Saskatchewan Coalition for Tobacco Reduction 
6th April 2009 
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E-mail Attachment 

From: Digness, Raquel HE0
To: Greaves, Lynn RQHR 
Sent: Wed Mar 25 14:58:46 2009 
Subject: FW: Retail display ban

Hello Lynn:

I spoke with some people at the Ministry, and our information is comparable to 
what you have indicated below.  I have contacted Finance to see if they have 
any information from a tobacco sales perspective, but Doug is out of the office 
until the end of the month.

Raquel

From: Greaves, Lynn RQHR
To: Trimp, Rick HE0
Sent: Fri Mar 20 16:15:13 2009 
Subject: Retail display ban

I received an email from Scotland asking for an official statement saying that 
Saskatchewan’s retail display ban did not have a negative economic impact.  
Do you happen to know if the Ministry of Health has any documentation on 
this?

I know the Pharmacy Association has stated that their members experienced 
no negative economic impact.  And tobacco enforcement officers with Health 
Canada have also said they saw no negative economic impact in terms of 
businesses closing or staff being laid off.  And there was nothing in the media 
about such a situation.

I think a lot of the people dealing with this at the Ministry are not around now, 
but perhaps there is some information we could send him…? 

Lynn Greaves
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Tobacco and Primary Medical Services (Scotland) Bill 

Scottish Beer and Pub Association 

The Scottish Beer and Pub Association (SBPA) was originally formed in 1906. 
Our members are Scotland’s brewing and large pub companies representing 
the licensed trade industry in Scotland.  The main aim of the Association is to 
contribute to the economic and social well being of Scotland through 
employment, investment and training. Our members operate 1,500 of the 
5,200 licensed public houses in Scotland. 

The SBPA and our members worked with the Scottish Government in 
delivering the ban on smoking in enclosed public spaces in March 2006 
and also the increase in the minimum age for purchasing tobacco 
products from 16 to 18.  We would highlight that the latest figures 
produced by the Scottish Government show compliance rates for 
licensed pubs in relation to the smoking ban are 99.25% and this has 
been the consistently high since the ban was introduced. The SBPA is 
also a long-standing member of the Scottish Government’s Age-
Restricted Products Enforcement Group.

The Association has considered the content of the Tobacco and Primary 
Medical Services (Scotland) Bill and would submit the following comments.  
We are content for our views to be made public. 

The need and justification for the creation of offences in part 1 of the Bill 
relating to tobacco displays and sale of tobacco products from vending 
machines

In relation to the specific proposal for banning the sale of tobacco from 
vending machines: 

The Association does not consider that further controls should be 
introduced and our preference is to retain the status quo whereby 
tobacco products can continue to be sold from vending machines.  If 
there are concerns about illegal sales being made from vending 
machines then we believe these can be addressed by more effective 
enforcement and appropriate prosecution of these offences. 

We believe that the Vending Machine Operators Code could be publicised 
more widely by local authorities and the industry to raise awareness about the 
strict penalties that can be imposed on anyone “selling cigarettes to someone 
under 18”.   There may also be the opportunity for the re-siting of machines, 
where appropriate, in some bar areas in order to improve the monitoring of 
vending machine purchases.  Indeed, these issues are currently being actively 
considered by Licensing Boards across Scotland during the current process of 
transition to the new licensing regime under the terms of the new Licensing 
(Scotland) Act 2005 which will come into effect on 1st September 2009.
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As sales of both alcohol and tobacco, together with play on gaming machines, 
are now restricted to over 18’s, the vast majority of pubs are extra vigilant in 
ensuring that young people do not break the law.  Pubs, particularly in 
Scotland and as a result of the restrictions imposed by the Licensing 
(Scotland) Act 1976, are predominantly adult, supervised environments and 
most young people are aware of the strict controls in place to prevent sales of 
alcohol to under 18’s, as demonstrated by the industry’s Challenge 21 
scheme.  With the minimum age for purchase of tobacco raised to 18, young 
people attempting to purchase from vending machines can be more easily 
identified by staff who are accustomed to assessing the age profile of 
customers.

Despite recent test purchasing activity, we believe that real sales of tobacco 
by young people from vending machines are negligible.   

Research has suggested that purchases from vending machines by 13-15 
year old regular smokers has declined in recent years.  The higher price of 
cigarettes sold in vending machines also provides a very strong deterrent to 
young people who will prefer to obtain cigarettes from illicit, uncontrolled 
sources or through proxy purchases made by older relatives or friends.

In relation to the specific proposal for banning the display of tobacco products: 

We would comment that most pubs in Scotland utilise vending machines in 
their bars because it is the most effective and secure delivery system for 
selling tobacco products to customers.  If pubs are no longer able to use 
vending machines then inevitably there would be an increased risk to staff and 
businesses of theft from non-vended alternatives, assuming that these are 
even an option. 

Most bar gantries and service areas are already fully utilised for the service of 
alcohol and other products in the context of the normal operation of a pub.  It 
is unlikely these could be readily altered to allow for the creation of secure 
storage areas for tobacco products.  Even if they could be, there would be 
significant cost implications in doing so, involving the redesign and physical 
replacement of the bars themselves.  No specific assessment of these costs is 
made for pubs in the Financial Memorandum accompanying the Bill 

Additionally, any redesign of a bar area could generate planning issues, given 
that many pubs are of a historical nature, and much more problematically, 
liquor licensing issues.  All pubs will be licensed under the terms of the new 
Licensing (Scotland) Act 2005 from September 2009.  This will mean that any 
alteration to a bar area is likely to be viewed by Licensing Boards as a "major 
variation" to a premises licence which will give rise to neighbour notification, 
site notice, a licensing board hearing and not least, the potentially significant 
costs in having new layout plans prepared, lodging dues and legal fees for 
representation. Such an application is also open to objections or 
representation from any person anywhere. The potential benefits are 
disproportionate to the cost and other implications.  These costs have not 
been fully reflected in the Financial Memorandum accompanying the Bill. 
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The advantages and disadvantages of creating a register of tobacco 
retailers

We believe there are sufficient penalties and powers already available for the 
courts to require the removal of machines or impose substantial fines where 
necessary

We would highlight that under the terms of the Licensing (Scotland) Act 2005, 
that the Police will have very wide ranging powers to seek the review of a 
premises’ licence to sell alcohol in the event of any criminal offences being 
committed on a licensed premises.  This means that a Licensing Board will be 
able to sanction the liquor licence of a pub if it makes illegal sales of tobacco, 
or indeed any other licensed products.

We would question what additional benefit creating a register of tobacco 
retailers will have for alcohol retailers, given that alcohol licensing legislation 
will allow the imposition of sanctions, including the suspension or even the 
loss of a liquor licence, which is of far greater significance for retailers selling 
alcohol and tobacco, than if they were simply selling tobacco. 

We would suggest in the interests of avoiding unnecessary duplication 
of regulations and licensing regimes that the Scottish Parliament may 
wish to consider exempting alcohol retailers selling tobacco from the 
register of tobacco retailers.

Adequacy of Scottish Government Consultation Process 

We are concerned at the adequacy of the Financial Memorandum 
accompanying the Bill, specifically in relation to the proposals for the 
banning of vending machines, and at the adequacy of the process used 
by the Scottish Government for consulting on its proposals prior to the 
publication of the legislation. 

We note that the Scottish Government in the Scottish Parliament has 
suggested that a wide range of industry stakeholders were consulted about 
the proposals 
(http://www.scottish.parliament.uk/Apps2/Business/PQA/default.aspx?pq=S3
W-21314).

However, in these responses they also confirm that consultation took place 
with only one organisation representing the pub trade in Scotland, and that 
this was in the context of the meeting of the Ministerial Working Group on 
Tobacco Control. By virtue of the composition of this forum we would suggest 
this cannot be viewed as wide or meaningful consultation with our segment of 
the industry. 

Despite our Association being a member of the Scottish Government’s Age-
Restricted Products Working Group, the detail of the Government’s proposals 
in relation to vending machines has never been discussed with us, or with 
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other partners in the context of the Group, despite other issues in the Bill 
having been. 

In terms of the Financial Memorandum accompanying the Bill, we note that 
the costs to business of a ban on the sale of tobacco from vending machines 
are stated as being: 

“91. The Scottish Government is aware of only one company operating in 
Scotland that would be affected by the ban. This company has advised the 
Government that all staff employed in Scotland, totalling 14, would have to be 
made redundant. There would be a loss of commission to on-sales premises 
but this is considered to be relatively marginal.” 

Indications from our members, suggest that each of the estimated 6,500 
cigarette vending machines in Scotland (Scottish Government estimate) 
generates around £400 a year profit.  That is equivalent to at least £2.6 million 
a year profit for the estimated number of machines.  We believe this is 
probably an underestimate given that pub cigarette vending machines are 
likely to have a lesser turnover than machines sited in other locations.  To 
replace this profitable income, clearly a business would have to generate 
trading turnover a number of times this amount in order to achieve this. 

We would therefore respectfully suggest that the Financial Memorandum 
accompanying the Bill is inadequate in correctly assessing the full 
“costs to business” of a ban on cigarette vending machines. 

Conclusion

Our Association is opposed to any proposals that would require the removal of 
vending machines from pubs.  The industry has invested heavily in providing 
external smoking facilities and shelters in order to retain customers who 
choose to smoke.   Sales from vending machines tend to be “distressed sales” 
and those customers who continue to support their local pub may well decide 
to leave the premises early if they cannot buy cigarettes.  In addition, for 
customers in rural areas, the pub is often the only place where they can buy 
cigarettes and whilst the Government is committed to encouraging people to 
stop smoking, preventing the sale of cigarettes from a legitimate source is 
unwarranted.

The introduction of the smoking ban three years ago has had a significant 
effect on trade in pubs, an effect which is still being felt by some pubs, and the 
removal of cigarette vending machines could worsen this situation even 
further.  Pubs and their customers need a longer period of time to adjust to the 
smoking ban without further restrictions being considered.  In the current 
economic climate, pubs have suffered reduced margins with falling revenue 
from gaming machines, fewer customers, an ever increasing burden from 
over-regulation and rising costs of food, drinks, utilities and employment.  
Figures from CGA Strategy suggest that there are currently three pubs a week 
closing in Scotland.   It is essential therefore to avoid any further erosion in the 
customer base of the pub. 
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With only 1% of all tobacco sales made from vending machines, an outright 
ban would be disproportionate and punitive for the vast majority of pubs that 
observe the law.   As long as off-licences, supermarkets and garages are 
permitted to continue to sell cigarettes the pub sector demands a level playing 
field in order to offer the same service to its customers.

If the Committee requires further information then please do not hesitate to 
contact me. 

Patrick Browne 
Chief Executive 
Scottish Beer and Pub Association 
7th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Scottish Coalition on Tobacco 

Introduction
The Tobacco and Primary Medical Services (Scotland) Bill currently under 
scrutiny offers Scotland the opportunity to take a major step forward in 
protecting the health of its young people. While the prevalence of smoking 
among young people has undergone a long-term and steady decline, there 
are still too many children who become smokers each year. It is clear that 
there are many factors involved in a young person’s decision to begin 
smoking, but there is little doubt that the easy availability and high visibility of 
tobacco products play a key role in this process. 

To assist the work of the committee, SCOT has arranged its written evidence 
by key subject headings. Further information on all of these issues is available 
on request. 

The impacts of smoking 
Smoking is the biggest single preventable cause of ill-health and premature 
death in Scotland, accounting for almost 13,500 deaths every year, nearly one 
in four of all deaths.1

Among men, 40% of all cancer deaths and 91% of lung cancer deaths are 
attributable to smoking. For women, the figures are 29% and 88% 
respectively.2

Mortality from heart disease is up to 85% higher in smokers compared with 
non-smokers.3

Smoking and deprivation 
Smoking rates among the most deprived decile of the population are almost 
four times higher than rates among the least deprived decile4.  Around half of 
the reduced life expectancy faced by poor communities is accounted for by 
tobacco use.5

Among pregnant women, the smoking rates for the most deprived quintile are 
up to six times higher than for the least deprived quintile.6

Young smokers from deprived backgrounds are more likely to carry on 
smoking into adulthood than young smokers from more affluent 
backgrounds.7

Smoking and young people 
It is estimated that around 15,000 Scots begin smoking each year8.  Around 
two thirds of smokers start under the age of 18, and almost 40% under the 
age of 16.9 The uptake of smoking, therefore, is primarily an adolescent 
pursuit.10
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A child who starts smoking at age 14 or younger is five times more likely to die 
of lung cancer than someone who starts smoking at age 24 or older, and 
around fifteen times more likely than someone who never smokes.11

Around 15% of 15 year olds are regular smokers.12

Studies show that over 80% of 15 year old smokers, and almost half of 13 
year old smokers, report buying their own cigarettes from shops.13

The impact of high visibility tobacco displays on young people 
One of the key policy drivers of the Tobacco Advertising and Promotion Act of 
200214 was to reduce the visibility of tobacco products to young people. Yet 
within many shops, at the point at which many purchasing decisions are 
taken, there remain large, colourful and highly visible displays of cigarettes 
and other tobacco products. (See Appendix 1) 

As well as helping to attract new smokers, promotional displays of tobacco 
also undermine quit attempts by prompting impulse purchases among ex-
smokers.15

There is considerable evidence that young people are disproportionately 
influenced not only by wider tobacco marketing,16 but also specifically by 
displays of tobacco within shops.17

Studies have shown that: 

Shops frequented by teenagers had over three times more in-store tobacco 
marketing of cigarette brands popular with adolescents than other shops in 
the same communities.18

Adolescent smokers were found to prefer whichever brand of cigarettes was 
advertised most heavily in the convenience shop closest to their school.19

Perception of advertising is higher among young smokers, and that changes 
in market share resulting from advertising occur mainly in younger smokers.20

Since the Tobacco Advertising and Promotion Act 2002 (TAPA), in-store 
tobacco displays have become one of the last remaining marketing 
opportunities left to the tobacco industry21, and there is evidence that the 
design of both packaging and cigarette display gantries has evolved to make 
the most of point of sale displays.22

The impact of tobacco display bans on youth smoking prevalence 
In Canada where 12 out of 13 provinces will have implemented display bans 
for all premises accessible to those under the age of 18 by May 2009, surveys 
show that banning tobacco displays, as part of a range of tobacco control 
measures, has coincided with a fall in smoking prevalence rates amongst 15 
to 19 year olds from 22% in 2002 to 15% in 2007.23

The tobacco display ban in Iceland has contributed to a significant fall in youth 
smoking; A survey of 10th graders (aged 15-16) has shown that smoking 
prevalence rates fell from 18.6% in 1999 (two years prior to the cigarette 
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display ban) to 13.6% in 2003 – twice the rate of decline compared with the 
previous four year period.24

Both the Canadian and the Icelandic display bans were introduced as part of 
a suite of tobacco control measures, so it is difficult to definitively attribute a 
drop in smoking prevalence to one particular measure. However, it is clear 
that the reductions in youth smoking in both countries took place in a culture 
within which tobacco displays were no longer visible in every shop. (See 
Appendix 2) 

Between 2002 and 2006, the most recent date for which reliable data are 
available, the rate of smoking also fell among Scottish 15 year olds, but by a 
smaller proportion than in either Iceland or Canada. 25

The impact of tobacco display bans on small retailers 
In advance of the introduction of the first Canadian point of sale display ban in 
the province of Saskatchewan, there were warnings that such a law would fail 
to address youth smoking, would cause economic hardship to retailers and 
would cause a safety risk for shop workers.26

Since the law came into force in 2002, each of these warnings has been 
demonstrated to be false: youth smoking rates are down, there have been no 
reports of economic hardship to retailers resulting from the law, nor any 
suggestion that workers’ safety has been compromised. 

The display ban in Saskatchewan was suspended for 15 months as a result of 
a legal challenge by the tobacco industry. During that time, around 40% of 
retailers chose to keep their tobacco products out of sight.27

Representatives of the Canadian convenience store market have been quoted 
as saying that the display ban has not had an adverse effect on their 
business: “Current carton shipments from wholesalers to retail are flat, so I 
would say the display ban has had little or no negative effect.” 28

Even the Canadian tobacco industry candidly accepts that display bans do not 
harm retailers: “We do not believe that banning the display of cigarettes will 
have a negative impact,” said a manager from JTI-Macdonalds.29

A spokesperson for Rothmans Benson & Hedges agreed: “I do not believe the 
display ban will have a significant impact on total sales. I would attribute any 
impact to other factors like taxation or historical decline rates in consumption.” 
30

That the display ban in Saskatchewan has not resulted in an overall reduction 
in tobacco sales is consistent with this policy being focussed on tackling youth 
smoking initiation, not on preventing existing adult smokers from buying their 
tobacco as normal. 
Instead of suffering economic hardship as a result of tobacco display bans, 
retailers in Canada have seen their income from the tobacco industry increase 
in recent years. Across Canada, tobacco industry marketing payments to 
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retailers have increased by 45% since 2001,* despite the majority of provinces 
having implemented point of sale display bans during that time. 

Unlike in Canada, where tobacco companies are required by law to report 
their marketing costs, there is no information in the public domain about 
tobacco industry payments to retailers in Scotland. However, it seems highly 
likely that tobacco retailers in this country receive payments from the tobacco 
industry, and that these are likely to be contingent on stocking, rather than 
displaying, tobacco products. Committee members may wish to ask retailers 
about any financial support that they receive from the tobacco industry.  

SCOT considers that there is strong evidence to support the removal of all 
retail and promotional displays of tobacco at the point of sale, and very little 
evidence that removing such displays will cause disproportionate economic 
harm to the retail sector. 

The easy availability of tobacco to young people, and the need for more 
effective enforcement of under-age sales 
Test-purchasing activity routinely demonstrates that between one-third and 
one-quarter of tobacco retailers are prepared to sell tobacco to under-age 
customers   31 32 33; during a test purchasing exercise in West Renfrewshire in 
late 2008, 80% of shops tested were willing to sell cigarettes to a 15 year old 
girl.34

In spite of these figures, very few retailers are prosecuted for breaking the law 
on under-age tobacco sales. Between 2001-02 and 2006-07, there were only 
17 prosecutions for selling tobacco to under-age customers.35

A system of licensing or registration would enable Trading Standards Officers 
to enforce the current law on under-age sales of tobacco without recourse to 
the court system; instead, fixed penalty notices or periods of 
licence/registration suspension would enable the law to be enforced much 
more efficiently and cost-effectively. 

In Tasmania, a system of positive licensing resulted in a compliance rate of 
95% when backed up with a period of active enforcement activity.36 Following 
a reduction in enforcement, the level of compliance fell back to 74%.37

Any system of retailer licensing or registration, therefore, is only as good as 
the enforcement activity backing it up, and should be seen as a means to 
support more effective enforcement. 
SCOT considers that all tobacco retailers should be obliged to engage with an 
active system of licensing or registration, and that such a system has the 
potential to significantly curtail the availability of tobacco products to young 
people by improving enforcement intelligence and by offering opportunities for 
retailers to learn about the law and about their responsibilities. 

                                           
* Total payments in 2001 were $74,246,637; by 2007, this figure had risen to 
$108,203,683. Figures courtesy of Health Canada. 
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Should the proposed register of tobacco retailers not prove effective in 
reducing the availability of tobacco products to children and young people, 
SCOT considers that there should be an automatic move to a more stringent 
system of positive licensing. 

Vending machines 
Young people make up a disproportionate share of vending machine 
customers; 10% of 13 and 15 year old regular smokers report accessing 
cigarettes from vending machines,38 while only 1% of the total tobacco market 
is accounted for by vending machine sales.39

Many cigarette vending machines are situated in locations where they are 
hard to monitor by bar or hotel staff, making it easy for children and young 
people to use them. 

No other age-restricted products, such as knives, alcohol or solvents, are 
available to buy from potentially unmonitored, self-service vending machines. 

It is possible that the rise in the minimum purchase age for tobacco from 16 to 
18, combined with more effective regulation of retail tobacco sales, could lead 
to an increase in the proportion of under-age smokers who access tobacco 
vending machines. 

SCOT considers that all tobacco vending machines should be removed, and 
that this will help to reduce the availability of tobacco products to young 
people.

Conclusion
There is strong evidence that the high visibility of tobacco in the retail 
environment plays a key role in smoking initiation for many young people; 
likewise, the easy availability of tobacco, demonstrated by the fact that eight 
out of ten young smokers report buying their own cigarettes from shops, is 
another important factor that leads 15,000 young Scots to become smokers 
each year. 

Measures such as removing retail and promotional displays of tobacco, and 
requiring tobacco retailers to engage with a licensing or registration scheme, 
have been shown to help in tackling the rates of smoking among young 
people. Crucially, there is no evidence that these measures have had an 
adverse economic impact on small tobacco retailers in other countries. 

By legislating to make tobacco retailers more aware of their legal 
responsibilities, and by removing the ubiquitous and highly visible displays of 
tobacco within many shops, the Scottish Parliament can help to secure a 
healthier future for our children and young people. 

Sheila Duffy 
Chair
Scottish Coalition on Tobacco 
6th April 2009 
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Appendix 1 

Tobacco products on display in UK shops. Displays such as these – which 
represent a massive loophole in the Tobacco Advertising and Promotion Act 
2002 – have been shown to have an influence on youth smoking behaviour. 
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Appendix 2 

Overhead cigarette containers used by a shop in Tasmania during a voluntary 
tobacco display ban 

( customer view) 

( staff view) 
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Cigarettes being stored in under-counter drawers, seen in shops in Canada, 
Tasmania and Iceland (staff view) 

Pictures used courtesy of: Tasmanian Department of Health and Human 
Services, Canadian Council for Tobacco Control, and the Public Health 
Institute of Iceland 
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Tobacco and Primary Medical Services (Scotland) Bill 

Scottish Retail Consortium 

The SRC would like to make the following response, however our comments 
will be limited to the provisions within the Bill relating to the introduction of 
statutory controls on the display and sale of tobacco products. 

Background: 

The Scottish Retail Consortium (SRC) is the leading trade association for 
Scottish retailing and exists to promote and enhance the economic, political 
and social climate in which its members operate. SRC members sell a wide 
selection of products through centre of town, out of centre, rural and virtual 
stores. Reflecting the diversity of modern retailing, SRC members include 
most of the large multiples and department stores, as well as a large number 
of small and medium sized independent retailers, in total representing 80% of 
Scottish retail sales by value.  This includes 14 trade associations who 
between them represent thousands of small, specialist retailers. 

The SRC’s parent association is the British Retail Consortium (BRC) based in 
London and Brussels. 

General Comments: 

1. The SRC welcomes the opportunity to comment on the Tobacco and 
Primary Medical Services (Scotland) Bill. As responsible retailers we 
understand the concern regarding the sale of age-restricted products 
and all members have strict policies in place to control them. 

2. SRC members that sell tobacco take their obligations in this regard 
very seriously. Tobacco is not treated in the same way as the majority 
of other products sold in our stores; tobacco is always sold behind a 
kiosk or counter and those employed to work in that part of the store 
are well aware of the laws concerning underage sales.

3. SRC members have all adopted the ‘Challenge 21 and Challenge 25’ 
policy on the sale of age restricted products such as alcohol and 
tobacco and this has been hugely successful in restricting the 
availability of tobacco to young people. It is worth noting however, that 
neither the proxy purchasing of tobacco nor the attempted purchase of 
tobacco by a minor are illegal activities thereby limiting retailers’ activity 
in this regard. 

4. Despite the necessary regulations governing its sale and the 
undisputed effect on the smoker’s health, tobacco is a legal product.  

5. Retailers that sell it responsibly should be able to do so without undue 
regulatory burden or disproportionate cost. The SRC and our members 
remain of the view that restricting the display of tobacco, any form of 
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licensing or registration scheme and further changes to the criminal 
system are unnecessary and that they will place additional and 
unnecessary costs on retailers and further stress on staff. 

6. We are also not convinced that these changes will have the intended 
result of reducing the prevalence of smoking amongst the Scottish 
public.

Comments on banning tobacco displays: 

7. The SRC represents a diverse mix of retailers that sell tobacco. Stores 
vary considerably in their size and format (convenience, out of town, 
high street, petrol station) but also in their business model.

8. Members have estimated that it could cost anything from £2,000 to 
£25,000 per kiosk to refit a store to comply with new regulations. 

9. A range of different options have been discussed relating to banning 
displays, all of which have cost and staffing implications for retail 
business.  Our concerns can be summarized as follows: 

10. Members feel that a shutter/curtain style of covering for tobacco 
products is unlikely to be a realistic option. This is due to the issue that 
during busy periods, the covering is likely to be to one side of the 
products on display as staff work to serve customers quickly. This 
would be likely to leave stores in breach of any regulations requiring 
products to be concealed. The space behind any kiosk, be it a large or 
small retailer, is very limited. If tobacco products are to be kept below 
the counter, then all the goods currently stored there, would have to be 
moved. This could include supplies such as extra till rolls and internal 
information, but it is also likely to include computer systems for the tills 
in use in the kiosk and extra supplies of other high value products sold 
from the kiosk. There would be considerable costs attached to rewiring 
systems and finding other secure yet convenient places to store 
products.

11. Furthermore, to comply with the likely regulations, it is likely that current 
kiosks would have to be extended where possible to make room for 
tobacco products and the other goods. In addition, the current materials 
would need to be disposed of sustainably and additional material would 
be necessary to install drawers that are suitable to store products in. 
This cost is likely to have to be met by retailers as tobacco 
manufacturers are unlikely to fund this in the same way that many 
displays are currently funded. 

12. We would also like to highlight that moving tobacco, for example, under 
the counter, would change dramatically the way in which kiosk staff will 
have to work and the SRC is concerned for their health and safety. 
Considerable bending will be necessary to reach products which will 
place additional strain on backs and knees, as well as requiring more 
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room behind the counter. We would also urge Committee members to 
bear in mind the large number of products that would have to be 
stored. There are many different brands of cigarettes, different size of 
packets and different strengths available, not to mention the cigars, 
lighters, loose tobacco etc also sold in our stores. Ensuring all these 
products can be found by every member of kiosk staff quickly and 
easily would be a considerable challenge for every type of retail outlet. 

13. As the Committee will also be aware, the UK Government is currently 
considering its options with regards the display of tobacco products. 
The SRC would urge consistency in approach to avoid confusion for 
customers and further administrative burdens on retailers. 

Comments on creating a register of tobacco retailers: 

14. Overall, members remain unconvinced that a registration scheme is 
necessary or would in any way help the Scottish Government achieve 
its aim of reducing the prevalence of smoking amongst the Scottish 
public or help reduce underage sales. Instead, members feel better 
enforcement of existing legislation would be a better way forward. 

15. Members have specific concerns about the legal status of a proposed 
register. Current licensing legislation provides retailers with a legal 
framework within which to operate and therefore gives stability in terms 
of licensing operations. As the current proposals suggest that failing a 
specific number of test purchases within a proposed time will mean 
removal from the register and therefore a ban on being able to sell 
tobacco for a given period, clear understanding of a register is 
essential.

16. We also have concerns that there could be competition issues if the 
register is viewable by retailers or those with an interest in the supply 
and sale of tobacco. 

17. Given the current economic climate, and the issues outlined above, the 
SRC does not think that retailers should have to pay for registration. 
We understand that, currently, the Government is suggesting that this 
scheme is free for retailers to join, however there is no guarantee that 
this will always be the case. If there is to be a charge for registration, 
this should be as low as possible and should only cover the costs to 
implement the system.

Comments on the proposed fixed penalties regime: 

18. Members felt that further clarity on how fixed penalty notices would be 
used is necessary before they we can give a comprehensive views on 
the impact of the proposed fixed penalties regime. For example, would 
a fixed penalty notice issued against an individual count towards a 
store’s failed test purchases? Can a fixed penalty notice issued against 
an individual be applied to the company as a whole? 
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Conclusion:

19. The SRC is keen to assist the Health and Sport Committee understand 
the way tobacco is bought and sold from our members stores and hope 
that this information given helps to achieve this end.

20. We understand why the Scottish Government is looking at these issues 
and we support it in its aim of reducing the number of smokers in 
Scotland. We are also committed to playing our part and only selling 
tobacco responsibly and legally. However we feel that any changes to 
the current legislation in this area must be backed up with firm 
evidence that the measures will go some way to achieving the aim of 
reducing smoking amongst the public and reduce the chances of young 
people taking up the habit. Additionally, any changes to the retail 
environment must be proportionate, add a minimal amount of 
regulatory burden and cost, and take into account the possible 
pressures placed on staff on the frontline of retail sales. 

Fiona Moriarty 
Director
Scottish Retail Consortium 
8th April 2009
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Tobacco and Primary Medical Services (Scotland) Bill 

Scottish Wholesale Association 

There are 45 SWA members in Scotland comprising both Cash & Carries and 
Delivered Wholesalers.  The membership operates over approximately 100 
sites spread across the whole geography of Scotland, including the Islands. 

Sites are also operated by non-members who will be affected by any changes 
imposed on commercial wholesale operation to traders by Statutes.

What is a Cash & Carry? What is a Delivered Wholesaler? 
A Cash and Carry is a large 
warehouse where traders, usually 
from the retail and hospitality sector, 
can buy goods in bulk, competitively 
priced, taking them away 
immediately.

The cash & carry industry relies 
wholly on traders visiting the depots 
to shop for all their grocery, tobacco, 
alcoholic and allied products (i.e. A 
one-stop-service).

Traders pick their own orders for all 
products, stored on shelves, within 
the warehouse.  Traders will select 
their own alcohol and tobacco 
requirements from clearly defined 
areas provided for that purpose.

The reduction in customers’ orders 
results in increased costs to the 
business and reduction in profit and 
sales.

A Delivered Wholesaler provides 
direct premise deliveries to 
companies, organisations and 
traders.

The trader will order his requirements 
from the delivered wholesaler and 
therefore has no need to visit.  Any 
restrictions on display are therefore 
irrelevant to the Delivered 
Wholesaler.

The reduction in customers’ orders 
results in increased costs to the 
business and reduction in profit and 
sales.

Item 1 
The need and justification for the creation of offences in part 1 of the Bill 
relating to tobacco displays and sale of tobacco products from vending 
machines;

Response: 
Chapter 1 Offences

1 Prohibition of tobacco displays etc. 
(3) A person does not commit an offence under subsection (1) if—
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(a) the tobacco products or smoking related products are displayed 
in the course of a business involving the sale of tobacco 
products only to persons who carry on a tobacco business (or 
their employees), and

This is an appropriate exemption as the Cash and Carry and Delivered 
wholesale trade is only open to trade customers already registered with the 
depot prior to purchase.

Response: 
Chapter 1 Offences

1 Prohibition of tobacco displays etc. 
(1) A person who in the course of business displays or causes to be displayed 
tobacco products or smoking related products in a place where tobacco 
products are offered for sale commits an offence.

Point 1 
An affected business could be in breach simply by moving stock through to 
the retail display point.  The use of a fixed penalty notice would be 
unreasonable in these circumstances and should be prescribed for. 

Point 2 
A ban on display would involve retailers in significant costs as a store may 
require modification in order to accommodate a storage unit below the 
counter.  The cost to retailers could therefore be catastrophic depending on 
the prescribed requirements. (Note: 30% of 
Confectioner/Tobacconist/Newsagent in Iceland went out of business after a 
display ban became law). 

Point 3 
Concealing tobacco products under the counter could encourage some 
smokers who do not see product on display in legitimate stores to buy from 
rogue traders who are prepared to sell illicit products.  A display ban could 
increase the amount of illegal tobacco consumed. 

Point 4 
The security implications for staff of retrieving stock and therefore not being 
able to observe threats of violence while retrieving a product from under the 
counter, should be considered. 

Point 5 
The wholesale industry in Scotland employs over 15,000 people and services 
over 5,000 independent stores, a display ban will have a negative effect on 
retail turnover, will not stop people from smoking and could result in the 
closure of a number of stores and the loss of jobs as a result.  The increase in 
illicit trade seriously impacts on the business of Scottish Wholesalers and their 
customers.  It has been reported that up to 17% of cigarettes and 59% of 
handrolling tobacco in the UK is illegal 

Point 6 
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There is no evidence that the display ban on smoking related products will 
promote the Government’s objectives. 

Point 7 
There is no evidence that a ban on vending machines will promote the 
Government’s objectives. 

Item 2 
The advantages and disadvantages of creating a register of tobacco retailers; 

Response: 
Chapter 2 – Register of Tobacco retailers 

The Scottish Wholesale Association supports a proposal for a single Scottish 
Tobacco Sales Register providing that the costs to the trade of registration are 
kept to a minimum and consistent cost across the sector .  This is a necessary 
and timely proposal which reflects the importance of this commercial aspect of 
the Nation’s Health Policy in Scotland.

Item 3 
The means of enforcement and the fixed penalties regime proposed in part 1 
of the Bill;

Response:   
Chapter 3 – Fixed Penalties 

The Scottish Wholesale Association supports an appropriate appeal 
procedure to balance the use of this notice with the responsibilities of 
enforcement officers not to be a judge in their own cause.

Kate Salmon 
Executive Director 
Scottish Wholesale Association 
8th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Sinforiani Bros. 

Independent Sub-Specialists in Scotland are aware of the Tobacco and Primary 
Medical Services (Scotland) Bill, which was published by the Scottish 
Government on 25th February 2009, and consider that its proposals on the 
display of tobacco products will have a devastating effect on their ability to 
conduct their business properly. 

1. What are Independent Sub-Specialists?

Independent Sub-Specialists are retail shops which specialise in the sale of 
specialist tobacco products including cigars, pipe tobaccos, snuff and smokers’ 
accessories. They also sell a range of CTN items as well and, in a number of 
cases, are licensed to sell alcoholic beverages, with some specialising in malt 
whisky.

Given the range of products they sell they do not qualify as ‘Specialist 
Tobacconists’ under the Tobacco Advertising and Promotion Act 2002 (TAPA) 
definition. 

Almost without exception, they are small, family-owned businesses, many of 
which have been trading for a long time.  

2. How many Independent Sub-Specialists are there in Scotland? 

An exercise is currently in hand to identify accurately the number of these 
businesses and of the total number of tobacco businesses in Scotland. It is 
estimated that the number will not exceed 40 outlets, and is likely to be nearer 
30, and the  number of these businesses is shrinking. 

The small group of Independent Sub-Specialists therefore represent a minute 
proportion of the universe of businesses in Scotland which retail tobacco 
products.

3. What are Independent Sub-Specialists looking for? 

Independent Sub-Specialists want to be recognised as a defined and limited 
retail sector in Scotland permitted to retail cigars, pipe tobacco, pipes, snuff and 
other smoking related products openly without these products being subject to 
any display restrictions. This dispensation would not apply to other tobacco 
products being sold in their outlets i.e. cigarettes and hand-rolling tobacco.  
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4. What are the reasons for this special request? 

The products for which Independent Sub-Specialists want this dispensation are 
specialist tobacco products, which are often identical to those products which are 
sold in a specialist tobacconist. This consists of a very small category comprising 
a wide range of cigars, different pipe tobacco blends (often sold in jars), and 
snuff.

The customers who are interested in these products are adults, mainly mature 
males, their friends or family members who have entered the shop for the 
express purpose of purchasing these products, and who expect to be able to see 
the full range, compare prices and make their choice. They are more often than 
not the type of people who can be left to browse cigars, pipe tobacco, pipes and 
other smoking related products while the owner or staff member attends to 
another customer.  There is absolutely no interest or activity in this category on 
the part of young people. Indeed, after reading Scotland’s Future is Smoke Free: 
A Smoking Prevention Action Plan, it has to be assumed that the SPWG is of the 
same opinion as there is no mention of cigars or pipe tobacco in the whole report.
In fact, recommendation number 19 of the SPWG is “prohibit the display of 
cigarettes at Point of Sale”. 

5. How would such an exemption work? 

The proposal is that an accredited official list of Independent Sub-Specialists in 
Scotland is finalised and lodged with Trading Standards Officers, with a copy 
held by the Scottish Health department. This would operate within the Retailer 
register which is proposed in the Bill, and proof would be required of the outlet’s 
history of trading in order to qualify as an independent sub-specialist. 

If a business ceases trading it would be removed from the list. If businesses are 
taken over, the new owners would have to apply to Trading Standards for a 
continuation of the dispensation. 

_____________________________________

Additionally, I would like to raise the following points with the committee: 

1) Display of tobacco products 

The whole concept of banning tobacco products from being displayed is 
flawed on a number of levels.  This proposal fundamentally confuses product 
display – an essential part of retailing – with advertising.  I would respectfully 
ask the committee to consider the following: 
a) Only one third of our own tobacco gantry displays cigarettes.  If the 

tobacco gantry has such an influence on youth smoking, then why do the 
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target audience never buy anything from the major portion (the remaining 
two thirds) of the gantry? 

b) Tobacco PoS displays and branding are said to be driving youth smoking, 
yet unprompted brand awareness (2006) is apparently only an average of 
2.24 (cigarette) brands – with no mention at all of cigar or pipe tobacco 
brands.  We have found that branding and PoS display have now become 
almost completely unimportant to the target audience.  During one of our 
many PoS experiments, a triple facing of a designer brand was placed at 
eye level on our gantry along with the other most attractively packaged 
cigarettes.  Sales to young people – nil!  In 2003 large health warnings 
were introduced on tobacco products, clearly visible from the public side of 
the counter.  In many cases, the health warning is easier to read than the 
name of the product itself.  If, as stated in the report by Hastings et al. PoS 
displays have a dose-response effect then it is surely worth considering 
leaving tobacco products as they are, perhaps even increasing the size of 
the warning, so that it can be clearly read and understood before a 
purchase is made.  We also asked several young people why they started 
smoking and why they smoked a particular brand.  Our findings were as 
follows:

i) They all smoked cigarettes.  None smoked hand rolling tobacco, 
pipe tobacco or cigars. 

ii) They all started smoking as the result of a friend offering them a 
cigarette at a social gathering.  None could recall any brand offered 
to them, and none were aware of tobacco marketing or new pack 
designs or sizes at PoS at that time. 

iii) Most of them smoked Mayfair cigarettes.  When asked why, they all 
stated that this was the cheapest cigarette at the time of their first 
purchase.  When it was pointed out that there are now many brands 
cheaper than Mayfair, none were aware of the other brands.  This 
shows that their perception of Mayfair as the cheapest brand is 
historical;  They had never been and were still not aware of tobacco 
marketing and branding at PoS.  All of them also stated that the 
tobacco gantry had no bearing on their decision to start smoking. 

iv) My business partner and I have, between us over 60 years 
experience in tobacco retailing, making us two of the leading 
experts in Scotland in this field.  We always do our utmost to remain 
objective.  However, after reading the Point of Sale Display of 
Tobacco Products (Hastings et al. Aug 2008) we have found many 
problematic statements and other irrelevant statements and 
quotations raised to no obvious purpose.  If called to give oral 
evidence, we would look forward to discussing some or all of these 
with the committee.

c) It is also an irrefutable fact that the number of tobacco gantries in Scotland 
has decreased dramatically during the last ten years.  Despite this fact, it 
is claimed that tobacco gantries have been instrumental in increasing the 
teenage smoking rates to a level not seen in Scotland for ten years.  Using 
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this equation, it is conceivable that the prohibition of the display of tobacco 
products at PoS may further increase teenage smoking rates. 

2) Display of smoking related products 

The Bill includes in its planned measures the banning of certain smoking 
related products.  We have found during our many years of experience that 
these products have virtually no appeal to young people, especially cigarette 
tubes, apparatus for making cigarettes, cigarette holders and above all, pipes 
for smoking tobacco products, with some of these products actually being 
unknown to young people. 

I find it truly incredible that the Bill includes in its planned measures the 
banning of pipes for smoking tobacco products and yet makes no mention of 
pipes which are used for smoking substances other than tobacco.  It is 
common knowledge that the latter are far more widely used than the former 
by the target audience. 

Thank you for your consideration of these points.  I would welcome the 
opportunity to give oral evidence before the committee.  I look forward to 
receiving your response. 

Marco Sinforiani 
Partner
Sinforiani Bros. 
8th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

South Lanarkshire CHP 

Thank you for providing the opportunity to comment on the above Bill.

Over a quarter of all deaths in South Lanarkshire CHP, from various diseases, 
are attributable to smoking. In many cases this is preceded by years of 
deteriorating health, with their concomitant impact on NHS resources, and 
reduced quality of life. This Bill provides another step in the process of 
denormalizing tobacco and smoking in Scotland, and should contribute to 
reducing smoking prevalence. 

1. The need and justification for the creation of offences in part I of 
the Bill relating to tobacco displays and sale of tobacco products 
from vending machines 

Product promotion can be both overt and covert, and in many retail 
outlets cigarettes are visible in attractively lit areas which form part of 
the background to everyday life. In addition, the way cigarette packets 
are stacked on the shelves can mean that the warning messages are 
not visible or are too far away to be seen. 

Addiction generally sets in soon after taking up smoking so it is 
important to reduce the chances of children, adolescents and young 
adults from taking up the habit, especially as smoking commenced in 
childhood and adolescence results in greater addiction when compared 
with smokers who took it up in adulthood. 

By removing both tobacco products and any point of sale advertising 
from view the appeal of tobacco products, especially to people who are 
not yet smokers, and the normalization of smoking should be 
decreased. 

The CHP agrees it is not possible for the use of vending machines to 
be monitored effectively against underage sales. They would provide a 
loophole to the legislation and the CHP therefore agrees with the 
proposal to ban the sale of cigarettes and tobacco products from all 
such machines. 

2. The advantages and disadvantages of creating a register of 
tobacco retailers

The CHP would prefer positive licensing as such a system would be 
expected to have the greatest impact on smoking and adherence to the 
law, and it believes the seriousness and size of the health, economic 
and other consequences of smoking are such as to justify the 
additional workload and associated costs which would result from a 
positive licensing system. 
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If the government decides not to use this system then an alternative 
means of controlling tobacco retail outlets is essential. The proposed 
register of tobacco retailers is, in the view of the CHP, a less effective 
arrangement but better than no regulation, especially as it requires the 
registration of all retailers and each of their outlets. 

3. The means of enforcement and the fixed penalties regime 
proposed in Part 1 of the Bill 

The issues needed to enable enforcement appear to have been 
addressed, but this part of the Bill is, in the view of the CHP, its weak 
link.

In order for a sheriff to make a banning order there will need to be 
enough staff to carry out a minimum of three inspections in two years, 
yet councils are recommended to consider their enforcement 
programmes on an annual basis. While this does not preclude more 
frequent inspections of retail outlets found on previous visits to have 
broken the law, when resources are limited it could prevent adequate 
coverage, reduce the number of enforcement actions, and thereby 
weaken the effect of the Bill. The CHP would prefer a banning order to 
be possible after only two infringements, and, because of the large 
number of retail outlets in some council areas, that the time limit should 
be extended. Although this may initially result in a number of cases 
having to be dealt with by the court, it may act as a greater deterrent 
than the current proposal. 

While recognizing that the size of the different levels of the fines have 
yet to be published, the CHP believes much will depend on whether 
they are high enough to discourage further infringements. 

The CHP looks forward to the passing of the Bill and its anticipated impact on 
smoking behaviour. 

Alan Lawrie 
Director
South Lanarkshire CHP 
8th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

South Lanarkshire Council 

The Council welcomes the opportunity to submit evidence to the Committee 
on the above Bill. Our views are outlined in two parts – firstly in relation to the 
proposed changes to the eligibility criteria for providers of primary medical 
services and secondly on the issue of Tobacco products, their sale and 
display.

Changes to Eligibility Criteria for Providers of Primary Medical Service

In relation to the proposed Changes to Eligibility Criteria for Providers of 
Primary Medical Service, the issue is primarily of concern to our colleagues in 
NHS Lanarkshire, the South Lanarkshire Community Health Partnership and 
NHS Greater Glasgow & Clyde, with whom the Council enjoys good working 
relationships. We share the views held by our Health Board colleagues that 
ideally commercial organisations should not be eligible to provide primary 
medical services to our communities. However, our first concern is that all 
members of our communities have access to good quality medical services 
that are efficient and provide good value for money.

It is the opinion of the Council that any changes to the eligibility criteria must 
give NHS Boards the powers they need to ensure that they can continue to 
meet this objective. We believe that it is important to ensure that NHS Boards 
have the flexibility to consider all the options in the provision of services where 
existing primary medical service providers may not be interested in providing 
a service but where a commercial operator may be. The primary concern of 
the Council is that patient care is not compromised by the award of a contract 
to provide services. We welcome the provision in the Bill that an NHS Board 
must be satisfied that the contractor has sufficient involvement in patient care 
and the fact that the Bill articulates what this means. 

Tobacco Products and the Display and Sale of Tobacco Products 

Smoking is now well recognised as a highly additive habit which has serious 
consequences for the health of those individuals who smoke. The diseases 
associated with smoking usually appear later in life and in some cases result 
in the premature death of many Scottish smokers. 

Several Lanarkshire Health Care Trust Consultants speak about the fact that 
their patients suffering from the direct effects of smoking undergo painful and 
debilitating consequences which cannot be reversed, shorten life expectancy 
and significantly increase the costs of patient care within the NHS. 

The freedoms that smokers proclaim as their right to carry with their habit 
should not, we believe, apply to children and we believe that any measures 
introduced to divert young people from taking up the habit are to be 
supported.
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The statistics of 13,500 people dying each year in Scotland as a result of 
smoking related disease has quite properly galvanised the Scottish 
Government into taking these new measures.

The objectives contained in the new measures proposed by the Tobacco and 
Primary Medical Services Bill are to reduce the attractiveness, availability and 
consumption of tobacco products among older children and adolescents 
under the age of 18.

The Smoking Prevention Working Group (SPWG) advised that despite the 
Tobacco Advertising and Promotion Act 2002 which banned the 
advertisement of tobacco products in the UK, cigarettes continue to be 
advertised in the UK.

Studies show that there is a “positive, consistent and specific relationship” 
between exposure to tobacco advertising and the subsequent uptake of 
smoking among adolescents and that the prominent display of cigarettes at 
point of sale show a similar relationship with young people smoking.

It is agreed that point of sale displays are considered to be a form of 
advertising and showing the range of tobacco products available promote their 
sale. Point of sale displays therefore encourages positive attitudes to smoking 
and helps recruit young people to the habit. The use of counter top devices 
such as clocks and counter mats declaring brands of cigarettes also draw 
attention to tobacco products in the retail environment.

The Council does have some concern that some of the wording around the 
various exceptions, etc contained in the bill is confusing and would encourage 
the Government to consider the development of clear guidance to retailers as 
to what is permitted and prohibited under the terms of the Act. It also believes 
that it is sensible to agree a standard warning statement which will be 
displayed in tobacco businesses.  

Banning displays of Tobacco will help de-normalise smoking as an activity 
and reduce the awareness of tobacco products among young people. This 
may mean that a number of people under the age of 18 might be stopped 
from buying tobacco and thereby reduce the chance of becoming addicted 
adult smokers.

The SPWG did consider a tobacco licensing scheme as a prevention 
measure. However they recommended a banning order scheme to the 
Government as opposed to a positive licensing scheme. Similar banning order 
legislation has been implemented in England. It is also agreed that the 
benefits of a banning order scheme is that it would require no additional 
infrastructure and would be more cost effective than a positive licensing 
scheme whilst providing additional sanctions against those who continue to 
flout the law. 

The Introduction of banning orders would not require retailers to actively apply 
for a licence but allows for a banning order to be imposed to prevent a retailer 
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from selling tobacco either temporarily or permanently if they continually 
breach the legislation. This would work in conjunction with a fixed penalty 
notice scheme. The introduction of these additional sanctions for non-
compliance will not impose any additional burden on retailers. However if 
retailers continually flout the law on under age sales, after the imposition of a 
fixed penalty notice, the system will allow for the retailer to be banned from 
selling tobacco products. The sanction is substantial and as such the retailers 
may consider not selling tobacco to young people if they are to lose significant 
revenue. There is a sound argument that the imposition of a banning order will 
increase the probability of compliance with the legislation by retailers. 

The Registration scheme proposed within the legislation will operate in 
conjunction with a fixed penalty notice scheme together with the ability for the 
courts to impose banning orders. Trading Standards Officers have suggested 
this method as an alternative to licensing. The scheme will require all tobacco 
retailers in Scotland to be registered onto one national register, in order to sell 
tobacco. The benefits of such a scheme are seen as sending a clear health 
agenda message that Scotland is serious about controlling the sale of 
cigarettes. Also the sanction of losing registration is a strong deterrent. 

The scheme has advantages and disadvantages The registration scheme will 
not be as burdensome to Business or to Local Authorities. It will be 
proportionate to the problem in that only the businesses affected would be 
those that failed to comply with the sales laws, whereas, the disadvantages of 
a registration scheme would be that there would be no tangible Licence to 
lose. However the Council believes that this is compensated for by the use of 
the banning order system.

The registration scheme has advantages and disadvantages which will meet a 
number of objectives;- 

1. it will be of assistance to the enforcement of under age sales laws 
2. It will allow a range of sanctions without necessarily needing to take court 
action
3. It will have clear guidelines on the application of sanctions
4. Funding for the registration scheme is to be made available by the Scottish 
Government. and is proposed at the moment to be free of charge to business 

Banning of use of Cigarette Vending Machines

The SALSUS survey estimates that the number of cigarettes bought from 
vending machines by young people under 18 years states that 10% of young 
smokers obtain their cigarette supply from vending machines and constitute 
roughly 36%-40% of the vending machine market.

The increase in the legal age is likely to have forced many more under-age 
smokers into pubs and clubs to try to buy cigarettes from vending machines 
after being turned down in shops. In Scotland one in ten 13-15 year olds who 
smoke get cigarettes from vending machines. Nine per cent of 11 to 15-year-
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olds are regular smokers, according to latest research, and as many as one in 
six of these buy their cigarettes from vending machines.

During this Council’s programme on enhanced enforcement of tobacco 
products, our Trading Standards department has not undertaken any test 
purchasing activities on Vending Machines. We are therefore unable to 
provide statistics on these machines. However, in 2008 Trading Standards 
officers from councils across England carried out a six-month test using 
underage volunteers. The results show that sales to children have risen by 
almost half over the last year, with one in five retailers tested found selling to 
children. Independent newsagents performed badly compared to other 
retailers, with 157 of the 675 children, who attempted to buy tobacco, being 
successful. However, by far the worst offenders were pubs, bars, cafes and 
other venues that had cigarette vending machines. In these outlets 39 of the 
94 attempts to buy a pack of cigarettes by an underage tester – or 41% – 
were successful. The test was the first national one undertaken since the 
minimum age at which one can by tobacco was raised from 16 to 18 years in 
October 2007 as part of the Government's attempt to crack down on the high 
level of smoking amongst teenagers.

Finally, the Council would like to highlight two examples of the way that 
cigarettes can distort the behaviour of young people. 

Concerned parents approached the Council worried about the amount of 
money their child had, they discovered that she was buying cigarettes and 
then selling them on to other children – almost becoming a ‘tobacco baron’ . 

Similarly, a chain store offering a cheap mobile phone deal became 
concerned about the number of phones being purchased by a local 
shopkeeper - believing that he was re-selling them to the public at a higher 
cost and banned him from buying any more. It was subsquently found out that 
he was using young people to buy the phones on his behalf and paying them 
off in cigarettes.

Alex Morton 
Central Research Unit Manager 
South Lanarkshire Council 
7th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 
 

Stay Displays 
 
We are aware that the Committee is currently looking at the experience of 
countries like New Zealand in your consideration of banning tobacco displays 
in shops in Scotland.  
 
Stay Displays, a coalition of more than 200 retailers throughout New Zealand 
and more than 7000 supporting individual voters, is aware of efforts by anti-
tobacco groups from New Zealand, such as Action on Smoking and Health 
(ASH), to pressure other countries to implement bans on displays of tobacco 
products. We thought it would be helpful for you to be aware of the current 
situation in New Zealand. 
 
Background 
 
Stay Displays was formed by retailers concerned over proposals in New 
Zealand to ban displays and make retailers spend thousands of dollars 
retrofitting their stores. The proposals were heavily pushed by lobby groups 
such as ASH and the Smokefree Coalition, who attacked the thousands of 
family-owned dairies and convenience stores that make up the backbone of 
New Zealand’s retailing community. 
 
These lobby groups believe that displays of tobacco actually cause people to 
smoke – that a product display is enough to make people take up smoking; 
and yet they have been unable to produce sound evidence to back up their 
claims. Instead, the groups attempted to influence government decision-
making through manipulative media publicity campaigns.  
 
If we accept that displays make people smoke, New Zealand would have 
more smokers today. The fact is that displays don't make people smoke any 
more than wine on shelves makes people alcoholics or chocolate displays 
make people obese. 
 
It is disappointing these New Zealand anti-tobacco groups continue to 
campaign internationally against retailers, especially when the cost to the 
retailing community of implementing a ban has been estimated at around 
NZ$45 million, with more than 7,500 individual shopkeepers expected to pay 
anywhere up to $6,000 to retrofit their stores to comply with any ban.  
 
(See http://scoop.co.nz/stories/BU0805/S00517.htm: Retailers Shocked at 
potential $45 million bill, 27 May 2008, Press Release, NZ Association of 
Convenience Stores.) 
 
The Status of the New Zealand Government’s position on retail bans of 
tobacco products 
 
In February 2009, the New Zealand Government made a decision that it 
would not entertain a ban on the display of tobacco products. The 
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Government’s reason for not implementing any ban was because “the Select 
Committee reported that evidence could not directly link the banning of 
displays with decreasing smoking rates”. (Go to: Tobacco Display Ban Not On 
Government Agenda, 3 March 2009:  
http://www.beehive.govt.nz/release/tobacco+display+ban+not+government+a
genda) 
 
The Minister of Health added that it would consider any options to reduce 
tobacco consumption if “international and domestic research gives us a 
compelling case that it would lead to a significant decrease in tobacco use”. 
 
Stay Displays has been concerned for some time over anti-tobacco groups 
claims that the New Zealand Government has not abandoned a tobacco 
display ban. These claims are incorrect and misleading, and obviously aimed 
at misrepresenting the reasons for the decision so that other countries will 
ignore the New Zealand position or dismiss it as “still under consideration”.  
 
First, there would need to be international and domestic research that gave a 
“compelling” case that banning displays reduces tobacco consumption for the 
Government to revisit its decision.  And for a case to be compelling it would 
need to show it leads to a “significant” decrease in tobacco use. There is no 
current research that demonstrates any display ban would increase the 
current drops in tobacco consumption rates.  
 
Secondly, claims by ASH New Zealand that the Government is still 
considering the ban, notwithstanding our point above, are disingenuous when 
considering the New Zealand Parliamentary Health Select Committee report. 
(When the Select Committee discussed the issue of a display ban, the 
National Party was in Opposition. It wasn’t until 8 November 2008 that the 
National Party was elected into Government.)  
 
The National Party Opposition insisted that the Select Committee, which at 
the time was made up of a majority of ruling Labour Party MPs, publish a 
National Party minority view in its report. 
 
(Petitions 2005/140 of Dalton Leo Kelly and 20,000 others and 2005/174 of 
Craig Foss, Report of the Health Committee, 2008.  
http://www.parliament.nz/en-
NZ/PB/SC/Documents/Reports/1/1/6/48DBSCH_SCR4221_1-Petition-2005-
140-of-Dalton-Leo-Kelly-and-20-000.htm) 
 
New Zealand National Party minority view 
 
“National members note that without a retail display ban, smoking rates in 
New Zealand have decreased from 23.4 percent in 2002/03 to 18.87 percent 
in 2006/07. We commend the agencies whose work has achieved this 
significant decrease and believe that resources should continue to be focused 
on further promotion of the programmes that have achieved this result. 
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National notes that the evidence presented from Iceland is unable to link the 
banning of displays with decreasing smoking rates. In addition National notes 
that recent bans of retail displays in Thailand and Canada have not yet shown 
positive results in smoking rates. In the opinion of the National members there 
is a need for more international evidence, at this time that banning tobacco 
displays would bring about a significant decrease in smoking, in order to 
present a compelling and convincing case to the public.” 
 
When it became the government, the National Party acted on this view and 
declined the recommendations of the Health Select Committee. 
 
Summary 
 
Anti-tobacco groups continue to push for a ban in New Zealand despite the 
Government’s decision.  
 
However, it is extremely unlikely that the Government will reconsider its 
current position. For that to occur there would have to be compelling research 
that actually demonstrates a ban on tobacco displays leads to reduced 
consumption. At present there is only manipulated market theory on which 
anti-tobacco groups are relying.  
 
While in Opposition, the National Party was strongly opposed to banning 
displays. This is unlikely to change now that it makes up the Government of 
New Zealand.  
 
Stay Displays is confident that no ban on tobacco displays will be 
implemented in New Zealand in the foreseeable future, if ever.  
 
Murray Gibson 
Retailer (Timaru, South Canterbury New Zealand) 
26th May 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Tobacco Manufacturers' Association 

Thank you for inviting the Tobacco Manufacturers' Association (TMA) to 
submit written evidence on the general principles of the Tobacco and Primary 
Medical Services (Scotland) Bill. This response is made on behalf of the TMA 
member companies: British American Tobacco, Gallaher (a member of the 
JTI group of companies) and Imperial Tobacco who may also make 
submissions in their own right. 

The declared intent of the tobacco provisions of the Bill (as set out a t 
paragraph 7 of the Policy Memorandum to the Bill) is to "[reduce] smoking 
among children and young people through updated statutory controls on the 
display and sale of tobacco products in Scotland'. The Bill therefore focuses in 
large part on youth smoking prevention and rightly so; smoking must be a 
matter for informed adult choice. The TMA agrees that under-aged persons 
should not smoke and that they should not have access to tobacco products. 
The TMA and our member companies are fully supportive of youth smoking 
prevention initiatives. We are major stakeholders in the UK wide Citizencard 
proof of age scheme, the 'No ID No Sale' campaign and support PASS 
accredited schemes such as YoungScot. We encourage responsible retailing 
and applaud rigorous enforcement of the law on under-age sales. 

Our observations are confined to relevant sections in Part 1 of the Bill and are 
as follows: 

S1 Prohibition of tobacco displays at the point of sale with only a notice 
listing the brands available and their prices. 

The Tobacco Advertising and Promotion Act 2002 (TAPA) and the "point of 
sale" Regulations1 made pursuant to it, limit the advertising of tobacco 
products at point of sale to a maximum total surface area of A5-size (with 30% 
of the space taken up by a health warning) on a fixed gantry or other display 
unit, within fixed or movable premises, that is "primarily used for the display of 
tobacco products to customers" (Regulation 2). At the time of enacting TAPA, 
it was expressly stated: "The [UK] Government regards the current practice o f 
storing tobacco products for the most part in a gantry with minimal advertising 
as perfectly satisfactory and has no current plans to make regulations under 
this section. However, the Government feels that it is important to have the 
power to control displays if displays of tobacco products start to become 
quasi-advertisements."2

It has not been demonstrated that in-store tobacco product displays have 
"become quasi-advertisements". There is, therefore, no basis for any 
suggestion that current arrangements for the storage and display of tobacco 
products should now be regarded as anything but still "perfectly satisfactory". 

1 The Tobacco Advertising and Promotion (Point of Sale) (Scotland) Regulations 2004 
2 Explanatory Notes to Tobacco Advertising and Promotion Act 2002 Chapter 36, Section 8: 
Displays
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In these circumstances, a ban on gantry displays would be an entirely 
disproportionate measure, not only to the recognised legitimate expectations 
of the retailers, but also to the legitimate expectations of the tobacco 
manufacturers and existing adult smokers. In addition, there is no reliable 
evidence that a product display ban will achieve the stated objective of 
reducing smoking amongst children and young people. Further, there is also 
no independent evidence which shows that sight of a display of tobacco 
packaging at the point of sale encourages people of any age to either start or 
to continue smoking. 

Reflecting this fact, the New Zealand government rejected a proposal to ban 
the display of tobacco products earlier this year on the basis that "there is no 
international evidence that it actually works."3 Similarly, when the Norwegian 
Department of Health and Care Services previously considered whether to 
introduce a display ban in Norway, it conceded "there is yet no scientific study 
published that definitely shows the impact that a ban against public display 
would have on the number of people who smoke."4

Furthermore, in the few countries and places where product displays have 
been banned there has been no significant impact on smoking prevalence. In 
Iceland and the relevant Canadian provinces, the display bans have not had 
any impact on established trends in prevalence and consumption. 

Tobacco product displays are not predictors of youth smoking. Reflecting this 
fact, the UK Department of Health stated in its recent display ban consultation 
that the predictors of smoking are: age and sex, home environment, drug use 
and drinking alcohol, truancy and exclusion from school ("Consultation on the 
Future of Tobacco Control" paragraph 3.8). It rightly does not list retail 
displays of tobacco products as a factor. 

Most young people's first experience of smoking is not consequent upon 
purchase by them of tobacco products from a retail outlet, but upon obtaining 
tobacco products from family or friends. 

Further, when Saskatchewan banned retail display of tobacco products in 
March 2002, in the first subsequent 18 months' period youth smoking 
prevalence there increased from 27% to 29%, whilst, during the same period, 
youth smoking rates declined from 22.5% to 22% in the rest of Canada.5

3 Interview of the New Zealand Prime Minister aired on the Sunrise programme on 24 
February 2009 (http://www.3news.co.nz/Full-interview-with-John-Key/tabid/37O/articlelD/925l 
5/cat/765/Default.aspx) [Link no longer operates] 
4 Public hearing of a proposal on a ban against visible display of tobacco products at points of 
sale, as well as certain other changes to the Tobacco Damage Act and the Advertising 
Regulation. Norwegian Ministry of Health and Care Services, March 2007 
5 Statistics Canada. Canadian Tobacco Use Monitoring Survey 2003: Summary of Results for 
Wave 1 (February to June) of 2003, May 2005 
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In studies undertaken on relapse, the sight of tobacco packages in retail 
outlets is not cited as a reason why ex-smokers start smoking again (see eg 
Wetter et aI6).

Smokers purchase cigarettes in a consciously planned and regular manner - 
the exact opposite of an impulse purchase. The majority of smokers have pre-
selected their brand before entering a shop. Sometimes, they make a different 
brand selection when in front of the display, particularly if their pre-selected 
brand is not available. 

Given the already severe restrictions on consumer communications, tobacco 
displays are the only means by which tobacco companies can present their 
existing or new products and brands to smokers and thereby compete with 
one another. When supply of a tobacco brand is interrupted as a result of 
retailers running out of stock, or for other reasons, adult smokers rely on 
tobacco displays to enable them to scan swiftly what is available and to make 
a purchasing choice. Tobacco displays are critical to effective competition. 
The importance of product displays to the viability of competition between 
manufacturers and to the proper functioning of the market must not be under-
estimated, particularly when there are virtually no other opportunities to inform 
the smoker about the products. The fact that display is such a focal point for 
competition, however, makes it a matter on which the TMA is unable to say 
more. That must be left to the responses of individual manufacturers to the 
Call for Evidence. 

Tobacco displays also allow retailers quickly to identify stock and to provide 
fast and efficient customer service. Importantly, it also provides a secure 
place for tobacco products and greatly eases the vital task of efficient stock 
control. It also allows existing adult smokers easily to see which tobacco 
products are available and in stock. If smokers are unable readily to see at the 
point of sale what brands retailers have in stock, they could be increasingly 
inclined to obtain their supplies from illegal street vendors and car boot sales 
where smuggled tobacco products are openly displayed. 

S6 Prohibition of vending machines f o r the sale of tobacco products. 

The TMA's position on sales by vending machines is unequivocal: the under-
aged should not have access to tobacco products. Access to cigarette 
vending machines should therefore be strictly controlled. At the same time, 
legitimate access to the machines should not be denied to adult smokers. In 
the same way as we support the requirement for age verification at the point 
of sale for tobacco retail in shops, so this rationale should be applied to 
vending machines. Thus, means must be provided, beyond a code on the 
siting of machines and human supervision, which effectively controls access 
to the use of a machine.

6 V. Wetter el al "Late relapse/sustained abstinence among former smokers: a longitudinal 
study" Preventive Medicine 2004 39: 1156-1163 
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We therefore acknowledge that access control measures must be 
implemented more rigorously but that is not the same as an outright ban. The 
former approach is that being taken for England, Wales and Northern Ireland 
under the auspices of the Health Bill currently before Parliament in 
Westminster. We cannot see why the same logic should not apply in Scotland 
also.

S7 Register of tobacco retailers 

And

S12 Tobacco retailing banning orders 

Earlier this year, the UK Parliament agreed two Acts that together will provide 
for a negative licensing system for tobacco retailers to be introduced - the 
Criminal Justice and Immigration Act (CJIA) the Regulatory Enforcement and 
Sanctions Act (RESA). However, the territorial extent of the Acts differs and 
also varies as between particular sections. For example, the CJIA applies to 
England and Wales, and some of its provisions also apply to Scotland and 
Northern Ireland. However, the negative licensing provisions that it contains in 
respect of tobacco retailers do not apply to Scotland or Northern Ireland. They 
could however be applied by the making of legislation by the Parliament and 
Assembly that amends Children and Young Persons legislation. 

As is evident in the Tobacco and Primary Medical Services (Scotland) Bill 
however, the Scottish Government has proposed a hybrid approach that is 
neither a negative nor a positive licensing scheme. As the legislative 
framework already exists by virtue of CJIA and RESA, the provisions of which 
could be adopted for application in Scotland, it is questionable as to why a 
different regime is proposed for Scotland. It is the view of the TMA that a 
negative licensing scheme would operate most efficiently in curbing the 
activities of those retailers who persistently make under age sales of tobacco 
products and therefore the registration of retailers is an unnecessary move 
that will serve only to impose further bureaucracy on the hard pressed retail 
sector.

As the opportunity to present our views is limited here to the requested four 
pages, the TMA would welcome an invitation from the Health and Sport 
Committee to appear before the committee to present further evidence and 
take questions from the members. Finally, the Committee is invited to note 
and also to address the issue as to whether the Scottish Parliament has 
competence under the Scotland Act to legislate a display and vending 
machine ban. Such matters would appear to be primarily concerned with 
consumer protection and business practices which arc reserved to 
Westminster.

CHD Ogden 
Chief Executive 
Tobacco Manufacturers' Association 
7th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Tor lmports Limited 

I am writing in response to the Call for Evidence with regard to the Tobacco and 
Primary Medical Services (Scotland) Bill on behalf of Tor lmports Limited a small 
organisation with 21 staff which imports and distributes premium hand made 
cigars, pipe tobacco and smoking accessories primarily to the Specialist 
Tobacconist sector of which we have only 22 outlets that meet this criteria in 
Scotland.

Tor lmports Limited supports the sound, reasonable and practicable regulation of 
tobacco products. We recognise that it is the role of the Scottish Government to 
provide the general public with clear and consistent messages about the health 
risks to smokers that are associated with their smoking. We do not challenge 
these messages. 

We would like to address the following points in relation to Section 1 of the Bill: 

1. The need and justification for the creation of offences relating to the 
display of tobacco products 

2. The need and justification for the creation of offences relating to the 
display of smoking related products 

3. The need and justification for the creation of offences relating to the sale
of tobacco products from vending machines 

4. The advantages and disadvantages of creating a register of tobacco 
retailers

1. DISPLAY OF TOBACCO PRODUCTS

Whilst we agree with the key policy objective, we believe that more can clearly be 
done to eliminate youth smoking; we do not believe that a ban on the display of 
tobacco products from view in retail outlets will achieve the Scottish 
Government's goal. Furthermore, given the specific nature of the specialist 
products we supply, we are strongly opposed to any legislation which restricts 
retailers from displaying tobacco products because of the harm it will cause. 

The main reasons for this position are: 

- the effect on small retail businesses 
- the effect on small distributive businesses such as Tor Imports Ltd 
- the unintended stimulus to the sale of illicit goods 
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- the majority of products sold by Tor lmports Limited have no appeal to 
young people 
- the lack of credible evidence that display bans have had an impact on 
youth smoking 

ALL RETAIL BUSINESSES 

Small retail businesses, a sector which the Scottish Government understands is 
in need of support, are struggling to compete with the multiple retailers, and are 
already highly regulated. Small retailers are particularly reliant on display to 
compete with larger shops by showing consumers the wider range of products 
they stock along with their prices, 

Without display, larger shops would be at a significant competitive advantage as 
consumers expect that they stock all brands/products and sell them at lower 
prices. Tobacco is a major driver of footfall and cash turnover for independent 
retail stores and, given the existing and increasing pressures on this sector, let 
alone the important cost impacts of a ban, an additional major regulatory 
imposition such as a ban on the display of tobacco products would be unjust and 
unreasonable.

SMALL DISTRIBUTIVE BUSINESSES 

Tor lmports Ltd is one of a tiny number of small sized companies that mainly 
distribute specialist product ranges (cigars/pipe tobacco/snuff/smoking 
accessories). We are especially reliant on the secondary supply chain of smaller 
retail outlets that provide essential distribution for our business as we cannot 
compete for gantry space in larger retail outlets against the big tobacco 
companies. 

Tor lmports is extremely concerned that, if a displays ban were to be introduced, 
the opportunity to distribute our specialist product ranges would be severely and 
disproportionately affected. 

ILLICIT GOODS 

An unintended consequence of a displays ban, where tobacco products are sold 
'under the counter', is that such a move is likely to exacerbate the problem of 
illicit trade by enabling rogue traders to sell illegal product more comfortably 
without fear of detection. Currently, retailer's access product from an open 
display which makes it easy for customers (and investigators) to identify whether 
they are getting genuine duty paid product. If all tobacco products are under the 
counter there would be no visible distinction between duty paid and illegal 
product.

LACK OF APPEAL TO YOUNG PEOPLE 
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Given that our business consists significantly of specialist tobacco products, 
many of which are sold at premium prices, their appeal to young people is 
effectively non-existent. Even when these products, especially cigars, are sold on 
the illicit market the prices are a significant deterrent. It can safely be said 
therefore that this sector has no appeal to the youth market. 

LACK OF CREDIBLE EVIDENCE 

There is no credible evidence that the tobacco display bans enforced in Iceland 
and in Canada have had an impact on youth smoking initiation or prevalence, 
and indeed the New Zealand Government has recently confirmed that it will not 
introduce a ban for this reason. Additionally, there is no credible evidence that 
tobacco display bans have had an impact on smoking prevalence amongst the 
general population. 

2. DISPLAY OF SMOKING RELATED PRODUCTS

The Bill includes in its planned measures under Section 27(2) 'Smoking Related 
Products' which are to be banned from display in premises where tobacco 
products are also for sale, and the following are defined as 'Smoking Related 
Products':

- cigarette papers 
- cigarette tubes 
- cigarette filters 
- apparatus for making cigarettes 
- cigarette holders 
- pipes for smoking tobacco products 

Section 27(3) states that 'The Scottish Ministers may by order modify the list in 
subsection (2) as they consider appropriate'. 

There is no rationale in the Explanatory Notes as to why these particular 
products have been earmarked for a display ban in addition to tobacco products. 

Tor lmports Limited would emphasise that pipes for smoking pipe tobacco which 
are sold mainly to the specialist retail trade are expensive, have no appeal to 
young people, and are of course essential to the smoking of pipe tobacco. A ban 
on the display of pipes for pipe tobacco smoking would in our view be an 
unreasonable measure which would have a serious impact on our legitimate 
business, and we would therefore recommend that they be removed from the list. 
We estimate that the average pipe smoker's profile would be male and aged 
between 45 and 65, therefore are not smoked or appealing to the youth. This is a 
very niche market. 
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Tor lmports Limited would also emphasise the need for cigarette papers to be 
exempt. This category is currently dominated by one brand and supplier with a 
UK market share of over 90% (Source RAL). The display of tobacco products is 
important to ensure adult choice and free and fair competition. It provides 
consumers with the information to make a selection from the wide range of 
tobacco products, brands and prices that are available in retail outlets. A ban on 
tobacco product displays would favour dominant brands and suppliers and 
banning the display of cigarette papers would act as a barrier of entry for new 
brands and suppliers. 

3. SALE OF TOBACCO PRODUCTS FROM VENDING MACHINES 

Tor lmports Limited's position on sales through vending machines is 
unequivocally that access should be denied to under-age people, but that access 
should not be denied to adult smokers. The same principles regarding the 
enforcement of age verification in shops should be applied to vending machines 
though secure and infallible means, and control measures must be implemented 
more rigorously, 

4. REGISTER OF TOBACCO RETAILERS 

Following the increase in the age of sale from 16 to 18 in Scotland, in addition to 
England and Wales in October 2007, increased regulatory measures have been 
put in place in the latter 2 countries to reinforce the negative licensing status and 
increase sanctions against retailers who sell to underage customers. It is our 
view that in Scotland, a similar effectively enforced system of negative licensing 
would also serve the purpose. The registration of retailers will impose 
unnecessary bureaucracy on this sector which is already under significant 
pressure. We trust that you will give careful consideration to the points which we 
have made, and are grateful for the opportunity to outline the substantial impact 
which many of these measures would, if implemented, have on the business 
between smaller tobacco importers and their retail customers, 

Scott Vines 
Managing Director 
Tor Imports Limited 
6th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Trading Standards Institute 

1. These comments are made on behalf of the Scottish Branch of the 
Trading Standards Institute. The Institute has over 3,000 members 
working throughout the world, but mainly in the UK. The Scottish 
Branch has just fewer than 300 members, mostly but not exclusively 
within local government. A large number of our members have 
experience of front line enforcement in relation to under age sales 

2. We will not comment on the health issues related to smoking as we 
believe there are other bodies better placed to do this. We will simply 
confine ourselves to the truism that the best way to give up smoking is 
never to take it up. One of the authors of this response is himself a 
smoker and has been since the age of 15.

Despite numerous attempts in the intervening 36 years he has always 
failed to overcome this addiction. His own personal observation is that 
had cigarettes not been so readily available to him at this young age it 
is much more likely that he would not be a nicotine addict. 

3. We cannot comment within the timescale on vending machines. So far 
as we are aware there have been no (or at least very few) such test 
purchase attempts within Scotland. However evidence from South of 
the Border suggests a high failure rate and little attempt to comply with 
good practice guidelines.

Such guidelines recommend keeping the vending machine within sight 
of a staffed area or having the machines only accept tokens which 
must be purchased face to face from a member of staff; this latter 
practice seems more common in relation to car washes rather than 
cigarette machines, and so far as we are aware there are not a lot of 
people under the age of 17 who use a car wash. 

4. Regarding fixed penalties these need to be high enough to act as a 
deterrent. At the same time we appreciate that many shop workers are 
low paid and part-time. We think it would be onerous to impose a large 
penalty for the first contravention. For this reason we suggest a tiered, 
escalating system of penalties (bearing in mind that all penalties are 
reduced by 50% if paid within the prescribed period).  

 First offence: £100   
 Second or subsequent offence: £500 

5. We suggest that there need to be higher penalties for the controllers of 
premises where sales occur (this would encompass managers, 
licensees and legal owners). However we also recognise that this could 
be a significant burden for small and medium sized enterprises and for 
that reason suggest a similar tiered, escalating system.
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 First offence: £200.  
 Second or subsequent offence: £1000 

6. We are concerned about the administrative proposals for the register of 
tobacco sellers. Currently, the Bill proposes that sellers register with 
the Scottish Government who would then have a duty to pass this 
information to the local authority. The local authority will be the primary 
enforcer preventing unregistered persons form selling. There will 
inevitably be some delay between registration and this being 
communicated to the local authority.  

This may lead to a waste of resource when the enforcers investigate a 
person who appears to be unregistered, but who has in fact already 
registered but the local authority has simply not yet received 
notification. It appears to us to be a fairer system for the business 
community for the local authority to be responsible for the register in 
their area, and for the authority to then have a duty to pass this 
information to the Scottish Ministers.

Costs associated with this are likely to be low, and initial pump priming 
money (First year of implementation only) of around £400,000 ( 
Assuming about 20,000 premises and an administrative cost of 20 per 
registration) supplied by the Scottish Government to local authorities 
would ensure that this could be done at no cost to business. It may be 
argued that having 32 registers is a burden on business.  

However there are already many locally based schemes (liquor 
licensing being the obvious example) and we would argue that the 
inevitable confusion and delay cause by the split between enforcement 
and registration is a greater burden on business. 

7. In relation to the statutory defence contained at clause 4 (4) (c) we 
suggest that the Scottish Ministers prescribe PASS (Proof of Age 
Standards Scheme) Cards (approved by the British and Scottish Retail 
Consortium, and the Trading Standards Institute, including its Scottish 
Branch) and only PASS cards.

This will reinforce the work done by the Scottish Government in 
conjunction with Young Scot and local authorities and essentially 
mirrors the approach taken in relation to under age sales of alcohol, 
laid out in the Sale of Alcohol to Children and Young Persons 
(Scotland) Regulations 2007 (SI 2007 no 93). 

8. We are concerned to ensure uniformity of enforcement across 
Scotland. We realise that through the media of the Concordat agreed 
between COSLA and the Scottish Government and the mechanism of 
the 32 Single Outcome agreements considerable autonomy is now 
enjoyed by each local authority in spending decisions.
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Nonetheless we feel obliged to point out that in some cases the 
considerable sums already allocated by the Scottish Government 
towards tobacco sales enforcement (as part of the Smoking Action 
Plan) have been diverted into other activities or budgets. This seems to 
frustrate one of the primary policy objectives of the Scottish 
Government. We believe that this is not really a political issue as all of 
the parties in the Parliament broadly support this approach. 

Mark McGinty 
Chairman
Trading Standards Institute 
8th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

UK Travel Retail Forum and The Airport Operators Association 

Introduction

This submission is made by the UK Travel Retail Forum (UKTRF) and the 
Airport Operators Association (AOA) in response to the call for evidence to all 
interested parties by the Health and Sport Committee of the Scottish 
Parliament. The UKTRF and the AOA are the respective trade associations 
representing duty-free shops and airport operators in the UK. In the context of 
this call for evidence, we are writing on behalf of the four Scottish airports 
(Edinburgh, Glasgow, Aberdeen and Prestwick) that are licensed to sell duty-
free tobacco for export to adult travellers leaving the European Union. 

The UKTRF and AOA welcome this call for evidence on the general principles 
of the Tobacco and Primary Medical Services (Scotland) Bill. The Bill primarily 
aims to prevent children and young people from taking up smoking. The 
secondary aim is to help people who are attempting to give up smoking by 
reducing impulse buying at point of sale. 

Our members have always ensured that passengers under the age of 18 
cannot purchase tobacco in our shops. The secure, controlled environment of 
duty-free retailing already protects the children who pass through our airports 
from over-exposure to tobacco products. We believe that working with the 
Scottish Authorities, we can further improve current practices so that there is 
minimal, if any, visibility of tobacco products from outside the duty-free shops. 

For those that are trying to stop smoking, impulse buying is unlikely as the 
minimum purchase is 200 cigarettes and any tobacco bought cannot be 
consumed at the time of purchase and until arrival at final destination, which is 
normally many hours away. 

Airport duty-free shops (which are now officially known as Export Shops) are 
accepted as a unique form of retail environment by the UK Government. The 
UKTRF and AOA call on the Scottish Government and Parliament to 
recognise this fact, as they have by exempting airport stores under the 
Licensing (Scotland) Act 2005. 

Scottish airports are currently operating under some of the most testing 
economic conditions ever experienced. Falling freight traffic, falling passenger 
numbers and falling passenger spend are creating huge problems for our 
airport operators, with cuts in workforce already evident. 

Our members do not seek an amendment to the Bill as it stands. We seek to 
work with the Scottish Government authorities to find a solution for our 
particular retail channel that allows policy objectives to be met, whilst at the 
same time allowing us to continue to compete on a level playing field with our 
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international competitors. Our members are seeking an agreed exemption 
under strict formal conditions which can be granted by the Minister under the 
current proposals. 

Duty-free - a unique, controlled sales channel 

There are only four airport duty-free shops in Scotland (Glasgow, Edinburgh, 
Aberdeen and Prestwick). Our airport duty-free shops compete internationally 
with airlines and other airports, not with the Scottish High Street. Duty-free is 
a specialist retail stream which the UK Government has recognised through 
various legislative acts over the last ten years.1

There are a number of important elements which distinguish airport duty-free 
shops. No sales of duty paid tobacco for the domestic market, or for 
passengers travelling to the European Union, are made within Scottish duty-
free shops. Sales are only made on a duty-free basis to passengers holding a 
valid travel document for a destination outside the EU. Hence all tobacco 
products are sold only to bona fide adult passengers, who export them intact 
to countries outside the EU. 

Tobacco bought in duty-free shops is a considered and deliberate purchase, 
rather than an impulse buy. All cigarettes sold are in cartons of 200 or 
multiples thereof, which are sealed and, under Customs rules, are for export 
and cannot be opened until the passenger reaches their destination. Our 
shops do not sell individual packets of cigarettes. All Scottish airports are 
smoke-free areas, and passengers are not allowed to return ‘landside’, once 
they have cleared security. 

Cigarettes are displayed on a largely supervised self-service basis and there 
is no risk of uncontrolled purchase by persons under the age of 18. 
Customers have to take their sealed products from the shelves to a manned 
till point in order to pay. Eligibility to purchase is easily checked as all 
travellers have their passports or identity cards with them. No Scottish or UK 
duty-free shop has ever been accused of retailing to minors, and all our staff 
are trained to challenge passengers purchasing tobacco and liquor products 
where their age is in any doubt. 

Furthermore, tobacco is not displayed at the point of sale but rather in a 
specific area so that passengers who enter a duty-free shop have to 
physically seek tobacco products out within the store. It is not displayed at 
general till points. Our stores generally retail tobacco next to liquor, and in the 
few stores where this is not the case our ongoing store refurbishment 
programme already incorporates plans to move tobacco from adjacencies to 
confectionery, toys or any other product that would be attractive to children. 
Our members are prepared to work with the Scottish Authorities to further 
differentiate tobacco products from all other products sold in our shops. 

1 Excise Goods: (Export Shops) Regulations 2000, Tobacco Products Regulations 2001, The 
Duty Stamps Regulations 2006 
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Youth access - age profiles at Scottish airports 

Young people and children are a small minority of those passing through 
Scottish airports. The most recent BAA survey data (BAA own Glasgow, 
Aberdeen and Edinburgh airports) show that 14 to 17 year olds constitute less 
than 1% of total passengers at BAA airports. 

Civil Aviation Authority (CAA) figures on the age distribution of UK passengers 
underline the unique nature of airport retail. For the most recent year when 
the data was collected at Scottish airports (2005-2006), the percentage of 
passengers aged 19 and under travelling through Scottish airports was; 

 Prestwick 5.6%
 Edinburgh 7.3% 
 Glasgow 5.1% 
 Aberdeen 6.2% 

Only a fraction of passengers passing through Scottish airports are eligible to 
buy duty-free products as they must be travelling to a destination outside the 
EU. The percentage of passengers travelling on flights to non-EU destinations 
at Scottish airports is: 

 Prestwick 4% 
 Edinburgh 7% 
 Glasgow 21%
 Aberdeen 9% 

Children and young people are not overly exposed to tobacco within airport 
duty-free stores as these are not stores that they would visit on a regular 
basis or without adult supervision. Children under 12, and in most cases 
under 16, are only allowed to travel alone with airline staff supervision and the 
overwhelming majority of underage teenagers travel with their parents. 

A complete ban on display of tobacco products in the four Scottish airport 
duty-free shops in order to protect younger passengers from tobacco displays 
when children make up only one in twenty passengers, where a very small 
minority of these will be flying to a non-EU destination, and where it is 
impossible for them to buy tobacco, constitutes in our view a disproportionate 
response which will harm the financial well-being of Scottish airports. 

International Competitiveness 

Although duty-free shops do not compete with the domestic market, they are 
nevertheless in very real and direct competition with the retail outlets at other 
international airports and airlines. This fact was recognised by the European 
Commission recent competition investigation into the purchase of World Duty 
Free by Autogrill.2

2 EC Competition Authority May 2008 Case No. COMP IV/M.5123 
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Because of the international competition between duty-free shops, any 
significant reduction in the permitted display of tobacco products will 
adversely affect both Scottish duty-free retailers and Scottish airports. If such 
displays are to be banned, it would inevitably increase the time required for 
passengers to both locate their desired purchase, and to complete the 
transaction. Passengers are frequently under time pressure to catch flights 
and thus require quick transactions. Experience has shown that customers 
will walk away from even small queues of two or three people. Furthermore, 
the nature of airport buildings is such that there is insufficient space to stock 
tobacco products off the shop floor. 

If passengers do not buy at a Scottish airport, they will simply delay the 
purchase to onboard the airline, to their transfer airport, or in many cases to 
their arrival airport (a large number of airports served by airlines operating 
from Scotland now have duty-free on arrival). The sale and subsequent 
revenue is lost to another airport or airline, making Scottish airports less 
competitive in an extremely competitive international market. There are 
currently no planned display bans in the major European or international hubs 
that Scottish airports feed, nor are there any plans to regulate display of 
onboard tobacco sales. 

Because of the international nature of our customer base a large number of 
different brands of cigarettes are sold, some of which are not even available in 
the UK domestic market. English may not be a customer’s first language. 
Display is therefore of particular importance in duty-free shops. For example, 
Aberdeen airport duty-free stocks a range of cigarettes to cater specifically for 
the Norwegian market. These brands are not available at all on the Scottish 
High Street. 

Further restricting display will negatively impact total commercial revenue as 
tobacco is one of the key drivers of sales in airport duty-free shops. 
Customers come into our shops for tobacco and then often make purchases 
of two to three times that value in other product categories such as whisky or 
perfume.

In general, aeronautical revenues are generally insufficient to cover more than 
about 50% of the total operating costs of an airport. This is particularly true in 
Scottish airports, especially those with a large proportion of low cost carriers. 
Commercial revenue at these airports can supply up to three quarters of 
airport income. Therefore any reduction in retail revenue will impact airport 
operations and development. 

Duty-free industry measures which ensure responsible retailing of 
tobacco products 

Duty-free operators in the UK have always been proactive as responsible 
retailers. Duty-free shops have taken a wide range of measures to protect 
younger passengers. Boarding cards as proof of non- EU travel are already 
required to purchase tobacco, and passport checks have been introduced. 
Other measures implemented include a reduction of floor space given over to 
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tobacco to an average of 6%. Tobacco is only retailed in specific areas, with 
no till point ‘impulse’ merchandising whatsoever. 

Conclusion

The UKTRF and AOA submit that an airport duty-free shop is an environment 
where product display is the only practical way to address airport specific 
problems of customer knowledge, language barriers, stock-holding and 
limitations of time. 

Duty-free shop operators are already voluntarily taking steps to minimise the 
visibility of tobacco products. A ban on the display of tobacco products will 
seriously undermine the competitiveness of Scottish airports and simply lead 
to a transfer of business to airlines boarded at the same Scottish airports, and 
to other airports. 

We do not seek an amendment to the Bill but merely wish to make our 
position clear. We believe the unique nature of the duty-free retailing justifies 
an exemption as allowed in the Tobacco and Primary Medical Services 
(Scotland) Bill. Our airports and retailers are committed to working with the 
Scottish Government to ensure that policy objectives of this Bill can be met 
whilst at the same time ensuring that Scottish airports can continue to 
compete effectively with their international airport and airline competitors. 

Barry Goddard
Secretary General
UK Travel Retail Forum  

And

David Bishop 
Head of Policy
Airport Operators Association 

8th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

Wells Vending 

I write to protest in the strongest possible terms at the proposal to ban 
cigarette vending machines in Scotland. 

There are a considerable number of people employed in the leisure / pub 
industry all struggling to stay afloat as a direct result of the Smoking Ban and 
a further piece of legislation of this sort will only accelerate that process. 

As part of the hysteria that daily surrounds the cigarette smoker these days it 
is once again the case that ill-informed, malicious and possibly untrue 
statements are being passed off as true. They claim that children are going 
into pubs to buy cigarettes from vending machines when in fact this only takes 
place in the company of a Trading Standards official whose secondary role is 
to distract the bar staff so a purchase can take place. 

A review of the facts actually paints a different picture and below I outline the 
reasons: - 

1. Cigarette vending machines represent less that 1% of cigarette sales 
across the UK with supermarkets accounting for 29.5%, garages 12%, 
convenience stores 53.3% and sales of counterfeit cigarettes with no 
UK Duty paid accounting for the equivalent of 30% sold openly in pubs 
and on the streets with no fear of Trading Standards and a loss to the 
Exchequer calculated to be in the region of £3 billion. 

2. Cigarettes bought from vending machines are not cheap the average 
pack contains only 16 cigarettes and costs in excess of £6 per pack. 
This is equal to paying £7 per pack of 20 with counterfeiters and 
smugglers selling the same packs of 20's for as little as £4.30 Under-
age smokers often seek to purchase packets of 10's which are rarely if 
ever sold through vending machines. 

3. Children do not walk into pubs off the street to buy- cigarettes from a 
vending machine and the notion that this is the case is completely 
untrue. Any adult pub goer questioned would be hard put to name one 
such incident and remember we are talking about one pack of 
cigarettes sold for every 130 consumed in the UK. 

4. This proposed ban would appear to be more about political headline 
grabbing than a meaningful attempt to address a problem, which 
concerns us all.

This leads me to another area of major concern and clearly one not 
considered in the rush to be the first to legislate. 

There are many small companies who operate cigarette vending machines in 
Scotland as there are in the UK as a whole. It is clear that if a ban on vending 
machines is introduced a number of these businesses will go into 
administration or seek compensation for the removal and disposal of their 
machinery. In the current economic climate these companies will find it very 
difficult to get support from the bank and the cost of retraining staff currently 
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employed will fall onto Scotland's budget immediately as too will the 
Jobseeker allowance. 

It has always been the case that the cigarette vending industry has sought to 
work with and co-operate with the Health bodies responsible however when 
considering this proposed ban we are left with the clear feeling that a very 
large sledgehammer is being used to crack a very small nut. Cigarettes are a 
legal product contributing in the region of £9 BILLION annually to the 
Exchequer, monies which Government both north and south of the border 
cannot do without. As a company we support every practical measure to 
prevent under age sales of cigarettes and through our trade associations 
ACM and NACMO, in conjunction with the Department for Health we will 
continue to do so. However if we and a number of our competitors are no 
longer in business the problem does not become cured, instead as we all 
know it means that smokers will find an alternative source of supply and not 
necessarily regulated as we are. 

On behalf of this company and all its employees I ask that this ban be re-
considered.

I. Harrison 
Operations Manager 
Wells Vending Services 
8th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

West Dunbartonshire Council 

The idea behind banning tobacco displays appears to be to 'de-normalise' 
smoking. However it is likely that young people take up smoking because they 
see role models do it (parents, siblings, friends etc), rather than because they 
see cigarettes displayed in shops and decide to try them.  

Making it an undercover product could also make it more attractive to some 
young people. Illegal drugs are in widespread use despite a lack of open 
display (although the drug problem could be worse if they were openly 
displayed).

It could lead to an anomaly with alcohol (although there is no safe 
consumption of tobacco unlike alcohol). The main cost of this proposal is that 
smaller shops will have great difficulty finding space to store cigarettes away 
from public view and they will no doubt say that cigarettes are a major source 
of income for them and they can't afford to make alterations to their shop.

In the current economic climate perhaps we should not be placing more 
burdens on SMEs?  We have a concern that shops may just put a roller blind 
in front of their display and open/close it every time a sale is made.  However 
cigarettes would still be displayed when the blind is raised (albeit briefly) but 
unless this is clearly outlawed by the bill it may be hard to enforce it.

In general we are unconvinced that the costs outweigh the benefits but this 
proposal will succeed or fail based on the evidence which the SG can obtain 
from expert researches in this field which may show that fewer people would 
smoke if the products were not displayed in shops.

The measures to modernise the law on underage sales is welcome (current 
legislation dates from 1937). The new provisions provide a defence to a 
retailer if they checked certain prescribed documents (proof of age card etc) 
and this will help reinforce the 'no proof, no sale' message.  

Our test purchase results for 2008/09 show a 25% failure rate (4 sales out of 
16 test purchases) which is disappointing. This is actually an increase on our 
previous figures but that was anticipated and is likely due to us carrying out 
more test purchases and using less conspicuous young volunteers.  

We are concerned that the maximum fine which can be levied remains at level 
4 (£2,500) whereas most other offences enforced by Trading Standards are at 
level 5 (£5000). Sales of an inherently dangerous product to young people are 
a serious offence and £2,500 has always seemed low (especially as the 
penalty for non-compliance with the bureaucratic registration requirement can 
be up to £20,000!)

The ban on vending machines seems sensible. We haven't carried out any 
test purchases on vending machines because they tend to be located in pubs 
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and we are wary of taking young volunteers into that environment (although 
the industry may say that is a reason why young people wouldn't use those 
vending machines anyway), 

However it is obvious that when purchasing from a vending machine there is 
no human intervention by the seller to check the purchaser's age so in 
principle they could allow young people unsupervised access to cigarettes. If 
vending machines are banned that won't stop those premises making money 
by selling tobacco 'over the counter'.  

The main cost of this proposal will be loss of jobs in those businesses making 
and supplying vending machines but we do think the likely benefits outweigh 
the costs.

Another option might be to require vending machines to be located only in 
places where their use can be continually supervised (eg. inside the bar rather 
than in an empty corridor) but in practice there will always be times when the 
staff's back is turned.

We are not wholly convinced by the registration requirement but as the 
register is to be kept and maintained by the SG, it is not an administrative 
burden on local authorities. 

The SG say they will spend £350k on publicising the new requirement. In the 
course of our normal inspections and advisory visits we will have to do our bit 
to remind retailers of the need to register.

The idea behind it appears to be that: - 

(1) it will focus suppliers' minds that they are selling a dangerous product and 
that they could be removed from the register (although as it's a one-off 
requirement we doubt that psychological effect will last very long). 

(2) to make it easier for enforcers to know who is selling tobacco.

The latter could be useful, especially if tobacco displays are banned, so that 
we can plan a programme of covert test purchases and advisory visits. 
However our concern is that it will simply generate more work for enforcement 
action against those who are unregistered (even though they may not actually 
be selling to young people). It is impossible to predict the level of compliance 
with what is fundamentally a bureaucratic requirement on businesses.  

The proposed new power to issue fixed penalty notices is a very valuable 
new tool for us and is the single biggest advantage in the bill. At present we 
deal with offences by issuing advice (verbal or written) or warnings (verbal or 
written), and the only other option is report to the Procurator Fiscal with a view 
to prosecution. That means that in many cases we feel that a letter from us is 
too lenient, but prosecution would be too harsh, and there is a huge gap 
between those options that fixed penalty notices will fill. 
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Whereas it can take months (even years) to get a prosecution into court, the 
FPN can be issued within days of the offence and so has a quick 
psychological impact on the supplier and encourages them to change their 
practices sooner. The new powers of entry and seizure of evidence resolve 
the problem that we currently have no powers to enforce the law on underage 
sales if a trader is unco-operative.  

The proposed new power to ask a Sheriff to grant a banning order
preventing a shop from selling tobacco is a very useful measure. It should act 
as a deterrent, but even if it doesn't it gives us a practical way of resolving a 
problem. The need to wait until three FPNs have been issued and/or 
convictions seems a reasonable measure bearing in mind the financial 
consequences for the business of not being able to sell cigarettes. Although 
the need to show that these have taken place within a two-year period is quite 
onerous on us, we will simply need to prioritise revisits to those premises, 
which have demonstrated non-compliance.  

We are pleased that Councils now have a duty to enforce the new law. 
Currently we only have a duty to 'consider' an annual programme of 
enforcement action. 

Bobby Jones 
Lead Officer Public Health Development 
West Dunbartonshire Council 
8th April 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 

West Lothian Council 

We welcome the opportunity to offer our support to the introduction of the 
Tobacco and Primary Medical Services (Scotland) Bill to the Scottish 
parliament by the Cabinet Secretary for Health and Wellbeing. 

The evidence indicates that initiation to smoking generally begins with 
experimentation in early adolescence and subsequent prevalence rises from 
adolescence into adulthood. It is concerning that despite raising awareness of 
the dangers of smoking, every year there are 15,000 young people who start 
smoking in Scotland and in 2006 12% of 15 year old boys and 18% of fifteen 
year old girls were smokers.1

It is now clear that smoking is a major contributor in health inequalities and is 
one of the major causes of illness and premature death in Scotland and this 
bill is to be praised for the strong and effective measures it proposes to tackle 
smoking both at a national and local level in our young people.  

Displays of tobacco normalise tobacco use.  Additionally, vending machines, 
particularly where age restrictions are not properly enforced, fail to send out a 
consistent message that smoking is a harmful activity. This contributes to 
increasing the risk of taking up smoking2 by young people who are 
disproportionately influenced by both advertising and easy access. For these 
reasons in particular we are pleased that this Bill will address these loopholes.  

Establishment of a national register of retailers and fixed penalty measures 
likewise can only be considered as positive measures. These will send a clear 
public health message, allow for targeted education in conjunction with 
support for retailers as well as create another barrier to illicit trade in tobacco 
products. In keeping with this we encourage enforcement of the law and are 
committed to supporting the Trading Standards Service, and others to move 
these measures forward as is in keeping with “Scotland’s Future is Smoke 
Free”.

1 Maxwell C, Kinver A, Phelps A. Scottish Schools Adolescent Lifestyle and Substance Use 
Survey (SALSUS) – National Report 2006. Edinburgh. ISD Scotland/BMRB Social Research 
2 Wakefield M, Germain D, Durkin S, Henriksen L (2006). An experimental study of effects on 
schoolchildren of exposure to point of sale cigarette advertising and pack displays. Health 
Education Research 21(3):338-47
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Response from Environmental Health and Trading Standards

1. What concerns, if any, do you have about the enforcement of the 
minimum age limit for the purchase of tobacco? 

A. No additional funding has been provided to local authorities for 
enforcement purposes since the February 2005 decision of the Lord Advocate 
to allow the evidence of young test purchasers to be used in prosecution 
cases. Similarly, no additional enforcement funding has been provided in 
support of the raising of the age of purchase for tobacco in October 2007. 
Both events have, with some justification, raised the expectations of the public 
and politicians that there will be greater enforcement activity in this area. Test 
purchase exercises are both time consuming and resource intensive for local 
authorities and should be adequately resourced.

2. What are your views on the effectiveness of a positive licensing 
scheme, i.e. a scheme requiring all outlets to apply for and receive a 
licence before tobacco products could be sold. 

A. The consultation document sets out the advantages and disadvantages of 
such a scheme and there is no denying that it would bring greater regulatory 
control over the supply of tobacco, including street/market traders.  

3. What are your views on the effectiveness of a negative licensing 
scheme, i.e. a scheme whereby any outlet is entitled to sell tobacco 
without a licence and sanctions are only applied once a breach of the 
law has occurred. 

A. A negative licensing scheme would be less of a burden on business, but 
may not offer the same benefits to enforcers as a positive scheme.

4. Do you have a preference for either a positive or a negative licensing 
scheme?

A. A positive licensing scheme is preferred for the reasons given above. 

5. What difficulties, if any, do you anticipate with the proposed 
legislation?

A. Claims by business that it is a burden to trade. Demands from local 
authorities that the scheme is properly funded.

6. Who should bear the costs of a tobacco licensing scheme? 
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A. Licence holders i.e. traders who wish to sell tobacco. These increased 
operating costs may of course be passed on to customers, so ultimately the 
cost of the scheme may be borne by those who use tobacco. 

7. What sanctions would be appropriate for a retailer found to have sold 
or supplied tobacco to under-age customers? 

A. As criminal sanctions already exist for this offence, additional sanctions 
should be the suspension/revocation of the proposed licence.

8. If on-the-spot fines are applied, what appeals process should be put 
in place? 

A. A Hearing Panel process should be put in place, similar to that created in 
relation to offences under the Smoking, Health & Social Care Act 2005, with 
the provision for a subsequent appeal to the Sheriff Court. 

9. What sanctions should be applied to retailers who repeatedly sell or 
supply tobacco to under-age customers? 

A. See response to Q7. 

10. Do you have any other comments on the proposal? 

A. Only in relation to the inadequate funding of the current enforcement 
regime - see response to Q1.

11. Can you identify any equal opportunities impacts (either positive or 
negative) arising from this proposal.

A.  No 

Carrie Scott 
Project Officer 
West Lothian Council 
8th April 2009 
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Additional Information

Please see extract from West Lothian Council’s Single Outcome Agreement 
for information - 

“Smoking  
29% of adults in West Lothian smoke – giving West Lothian one of the highest 
rates of smoking in Scotland. Moreover, 4% of 13 year olds and 18% of 15 
year olds living in West Lothian are regular smokers. It is also estimated that 
there are 13,115 children living in West Lothian who are exposed to at least 
one parent who smokes daily. Very high smoking prevalence has been found 
in certain areas of West Lothian including: Whitburn, Craigshill, Blackburn and 
Fauldhouse. There are also higher than average smoking rates associated 
with people with mental health problems.” 
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Finance Committee 
 

Remit and membership 

 
 
Remit: 
 
1. The remit of the Finance Committee is to consider and report on- 
 

(a) any report or other document laid before the Parliament by members of 
the Scottish Executive containing proposals for, or budgets of, public 
expenditure or proposals for the making of a tax-varying resolution, taking 
into account any report or recommendations concerning such documents 
made to them by any other committee with power to consider such 
documents or any part of them; 
 
(b) any report made by a committee setting out proposals concerning public 
expenditure;  
 
(c) Budget Bills; and 
 

(d) any other matter relating to or affecting the expenditure of the Scottish 
Administration or other expenditure payable out of the Scottish 
Consolidated Fund. 
 

2. The Committee may also consider and, where it sees fit, report to the 
Parliament on the timetable for the Stages of Budget Bills and on the handling of 
financial business. 
 
3. In these Rules, "public expenditure" means expenditure of the Scottish 
Administration, other expenditure payable out of the Scottish Consolidated Fund 
and any other expenditure met out of taxes, charges and other public revenue. 
 
(Standing Orders of the Scottish Parliament, Rule 6.6) 
 
Membership: 
 
Jackie Baillie (Deputy Convener) 
Derek Brownlee 
Linda Fabiani 
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Joe Fitzpatrick 
James Kelly 
Jeremy Purvis 
Andrew Welsh (Convener) 
David Whitton 
 
 
Committee Clerking Team: 
 
Jim Johnston 
Mark Brough 
Allan Campbell 
Jennifer Bell 
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Finance Committee 
 

Report on the Financial Memorandum of the Tobacco and Primary Medical 
Services (Scotland) Bill 

 
The Committee reports to the Health and Sport Committee as follows— 
 

INTRODUCTION 

1. The Tobacco and Primary Medical Services Bill (―the Bill‖) was introduced in 
the Scottish Parliament on 25 February 2009.  The Health and Sport Committee 
has been designated as the lead committee on the Bill at Stage 1. 

2. Under Standing Orders Rule 9.6, the lead committee at Stage 1 is required, 
among other things, to consider and report on the Bill‘s Financial Memorandum.   
In doing so, it is required to consider any views submitted to it by the Finance 
Committee (―the Committee‖). 

3. At its meeting on 24 March 2009, the Committee agreed to adopt level two 
scrutiny in relation to the Bill.1  The Committee took oral evidence from Scottish 
Government officials at its meeting on 26 May 2009. 

4. The Committee also received written evidence from— 

 Scottish Grocers Foundation (SGF); 

 FSB Scotland; 

 Scottish Retail Consortium (SRC); 

 South Lanarkshire Council;  

 Easy Ayrshire Council; and 

 National Association of Cigarette Machine Operators (NACMO). 
 
5. The Committee also received further information from the Minister for Public 
Health and Sport and from the Bill Team manager.  These letters and all other 
written evidence received is published as the Annexe to this report.  The Official 

                                            
1
 Information on the Committee‘s three-level system of scrutiny for Financial Memoranda is 

available at: http://www.scottish.parliament.uk/s3/committees/finance/financialMemo.htm 
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Report of the oral evidence session on 10 March can be found on the Parliament‘s 
website.2 

BACKGROUND 

The Bill 

6. The Bill covers two distinct policy areas – tobacco and primary care medical 
services.  Part 1 includes provisions relating to the display and sale of tobacco 
products and seeks to— 

 ban the display of cigarettes and other tobacco products and smoking 
related products; 

 introduce a registration system for tobacco retailers; 

 ban the sale of cigarettes from vending machines; and 

 introduce a new system of sanctions for breaches of the law involving 
fixed penalty notices and banning orders for related offences.3 

7. Part 2 of the Bill makes provision to amend and clarify the eligibility criteria 
for providers of primary medical services.  These provisions include the 
introduction of a requirement that all parties under a contract for primary medical 
services must demonstrate a sufficient involvement in the provision of care and/or 
day-to-day running of services.  As a consequence, the Bill will exclude providers 
which do not meet the eligibility criteria from providing primary medical services.4 

Summary of costs outlined in the Financial Memorandum  

Scottish Government 
8. Additional costs are anticipated to fall on the Scottish Government as a 
consequence of the Bill‘s provisions relating to the display ban on tobacco 
products and the registration scheme for tobacco retailers.  It is estimated that the 
total cost, rounded to the nearest ten thousand, will be £750,000 and then £10,000 
in each year after implementation of the registration scheme.5 

9. The Financial Memorandum estimates that the one-off marketing and 
advertising costs relating to the display ban will be in the region of £350,000.  
Information packs will be sent to retailers notifying them of the necessity to comply 
with the display ban and a new website will be created.  The Financial 
Memorandum states that the cost is expected to be spread over the period 2011-
12 to 2013-14 and will be met from within existing public health programme 
budgets.6   

                                            
2
 Scottish Parliament Finance Committee, Official Report, 10 March 2009 available at: 

http://www.scottish.parliament.uk/s3/committees/finance/or-09/fi09-0701.htm 
3
 Tobacco and Primary Medical Services (Scotland) Bill, Policy Memorandum, paragraph 3. 

4
 Policy Memorandum, paragraph 4. 

5
 Tobacco and Primary Medical Services (Scotland) Bill, Financial Memorandum, paragraph 77. 

6
 Financial Memorandum, paragraphs 69 and 77. 
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10. In relation to the registration scheme, the Financial Memorandum estimates 
one-off costs to be around £400,000 in the first year and with running costs of 
£10,000 every year thereafter.  The set up costs in the first year are attached to: 
the creation of a database to hold national level information, estimated at £7,500; 
the employment of a full-time analyst and part-time administrative assistant for the 
maintenance of the scheme, estimated at £44,000; and the marketing and 
advertising costs associated with sending information packs to retailers and setting 
up a website.7  These costs will fall in 2010-11 and 2011-12 and will be met from 
within existing public health programme budgets.8 

Local authorities 
11. Although local authorities will have a role in the enforcement of the provisions 
in the Bill, the Financial Memorandum considers that Part 1 of the Bill will not give 
rise to any additional costs to local authorities.9 

12. The Financial Memorandum recognises, however, that there will be an 
increase in demand for Trading Standards Officers to provide advice to 
businesses in the run up to introduction of the proposals and that this would be 
likely to require a reprioritisation of duties and resources by trading standards.  
The Financial Memorandum suggests that the Bill‘s long lead-in time will help to 
ease the pressure on Trading Standards Officers and that the Government will 
fund a national campaign to help Trading Standards Officers carry out these 
advisory roles.10 

13. Balanced against potential savings to local authorities relating to the 
proposals in the Bill that will ensure that only the most serious offenders will be 
referred to the procurator fiscal, the introduction of banning orders under the Bill is 
expected to cost local authorities about the same amount as reporting a case to 
the procurator fiscal.11 

Other bodies, individuals and businesses 
14. The Financial Memorandum estimates that the main costs to business in 
relation to the tobacco provisions will be in relation to the display ban and the ban 
on sale of tobacco from vending machines.   

15. It is estimated that the cost to businesses of introducing a display ban would 
be a one-off cost in the region of £1,200 for a small retailer, £6,000 for a medium-
sized retailer and £17,500 for a major supermarket.  The Financial Memorandum 
notes, however, that there is a high degree of uncertainty to these costs because 
estimates provided by retailers do not take account of more innovative, cost 
effective solutions to the displays ban.  It is also stated that, in order to minimise 
the impact on business, the Government intends to implement the display ban in 
2011 for larger retailers and in 2013 for smaller retailers. 

16. In relation to the ban on vending sales, the Financial Memorandum indicates 
that the Scottish Government is only aware of one company operating in Scotland 

                                            
7
 Financial Memorandum, paragraph 71. 

8
 Financial Memorandum, paragraphs 70 and 77. 

9
 Financial Memorandum, paragraph 82. 

10
 Financial Memorandum, paragraphs 79 and 80. 

11
 Financial Memorandum, paragraph 81. 
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that would be affected by the ban.  This company advised the Government that it 
would expect to have to make 14 staff redundant as a consequence of the ban.12 

17. The Minister for Public Health and Sport has subsequently written to the 
Committee stating that the National Association of Cigarette Machine Operators 
(NACMO) has contacted government officials.  NACMO have advised the 
Government that there are a further 14 companies involved in the provision of 
cigarette vending machines and job losses could be potentially much greater than 
the 14 initially indicated.  The Minister has, therefore advised that it will ―be 
necessary to update and amend the Financial Memorandum.‖  NACMO has also 
provided written evidence to the Committee.         

18. The Financial Memorandum states that other costs will be incurred from 
banning orders and fixed penalty notices in the event that businesses fail to 
comply with the Bill.13 

SUMMARY OF EVIDENCE 

Costs on Businesses 

Costs associated with display bans 
19. The FM states that the one-off costs to tobacco retailers for the 
implementation of the display bans are estimated to range from £1,200 for small 
retailers to £6,000 for medium sized retailers and £17,500 for major supermarkets.  
However, the SGF estimate under the counter installations will cost in excess of 
£10,000 and the SRC suggest that the cost could be anything between £2,000 and 
£25,000.   

20. Government officials stated in evidence to the Committee that they are 
committed to working closely with the retail sector.   They also pointed out that the 
Bill is intended to allow flexibility to retailers in relation to the storage of tobacco 
products once the ban on display is introduced and that the figures from the SGF 
‗are indicative of the most expensive solution.‘14   The more expensive estimates 
are based on a complete refurbishment of the gantry and refitting under the 
counter.    

Costs associated with ban on cigarette vending machines 
21. The FM states that the Scottish Government is only aware of one company 
operating in Scotland that would be affected by the ban on the sale of tobacco 
from vending machines.  However, in a subsequent letter to the Committee the 
Minister indicated that there are in fact a further 14 companies which are likely to 
be affected by the ban.  The Minister has, therefore, indicated that it will ―be 
necessary to update and amend the Financial Memorandum.‖ 

                                            
12

 Financial Memorandum, paragraph 91. 
13

 Financial Memorandum, paragraphs 88 and 89. 
14

 Scottish Parliament Finance Committee, Official Report, 26 May 2009, Col. 1323. 
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22. Government officials have since indicated to the Committee that it has not 
been possible to update the FM ‗because of the difficulties in bottoming out the 
figures – we keep getting different figures from NACMO.‘15     

Costs associated with registration scheme 
23. The FM states that the costs of the registration scheme to business will be 
minimal.  The FSB Scotland states, however, that ―the time lost to the business in 
understanding and complying with new legislation is not adequately recognised in 
the document.‖  The SGF states that: ―The financial burden placed on small 
retailers as a result of increased bureaucracy should not be underestimated.‖  
There was also some concern that a charge may be introduced at some point for 
the registration scheme. 

24. Government officials stated in evidence to the Committee that the Bill would 
not allow the Government to introduce a fee and a future Government would need 
to come back to the Parliament if it wished to introduce such a charge.        

Cost on local authorities 

25. The FM states that the Government ―does not consider that the provisions of 
Part 1 will give rise to any administrative, compliance or other costs for local 
authorities.‖  Both East Ayrshire Council and South Lanarkshire Council suggest 
that this is dependent on continued support for the Enhanced Tobacco Sales 
Enforcement  Programme (ETSEP).  

26. Government officials indicated that enforcement costs for local authorities 
should be met from the ‗continuing budget for trading standards as part of the local 
government settlement‘ and ‗£1.5 million a year to support the enhanced tobacco 
sales enforcement programme.‘16       

Savings to the NHS 

27. The FM states that even relatively small reductions in the number of smokers 
will ―yield significant health benefits both in terms of lives saved and reduced NHS 
costs.‖  Given that the legislative proposals are aimed at the under-18s it is likely 
to be 15 or 20 years before any savings become apparent.  Government officials 
suggested that on the basis of the methodology employed in estimating the 
savings from raising the age limit for purchasing tobacco ―our estimate is now 
somewhere between £5 million and £10 million per annum savings to the NHS.‖17  
This is an increase from the previous estimate of savings of £4 million as a  
consequence of raising the age limit.   

CONCLUSIONS 

28. The Committee has some concerns that the Financial Memorandum was 
drafted without a detailed knowledge of the number of companies and staff which 
the proposed ban on vending machines may impact upon.  The Committee noted 
that Government officials were unable to contact NACMO prior to the publication 

                                            
15

 Scottish Parliament Finance Committee, Official Report, 26 May 2009, Col. 1334 
16

 Scottish Parliament Finance Committee, Official Report, 26 May 2009, Col. 1339   
17

 Scottish Parliament Finance Committee, Official Report, 26 May 2009, Col. 1326. 
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of the Bill and the FM.  This means that the FM is unclear as to the overall costs to 
business including the number of job losses which may arise from the proposed 
ban on vending machines.   

29. The Committee is also concerned that despite the Minister suggesting that it 
would be ‗necessary to update and amend the Financial Memorandum‘ as a 
consequence of the further information from NACMO no such update has been 
received.   This is indeed ―not ideal‖ as stated by the Bill Team manager in further 
correspondence to the Committee.  The Committee would expect that the relevant 
information will be made available to the lead committee before it finalises its 
stage 1 report.        

30. The Committee notes that the Scottish Government will continue to work with 
retailers in finding a solution to the display ban which will minimise costs and that it 
expects to have a clear set of proposals at stage 2.  The Committee suggests that 
it would have been preferable to have these solutions in place before introducing 
the Bill. 

31. The Committee agrees with the Scottish Government that Part 2 of the Bill in 
relation to primary medical services is not likely to give rise to any additional costs. 

32. The Committee also notes that there would appear to be a different approach 
to the FM for this Bill and the Health Boards (Membership and Elections) 
(Scotland) Bill in relation to providing expected costs outwith the current spending 
review period.18   Notwithstanding that formal budget allocation will be subject to 
future spending review the Committee considers that FMs should be consistent in 
providing projections for costs in future years.          

 

                                            
18

 Scottish Parliament Finance Committee, Official Report, 26 May 2009, Col. 1336 
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ANNEXE: SUBMISSIONS RECEIVED 

This annexe contains submissions from— 

 East Ayrshire Council; 
 FSB Scotland;  
 National Association of Cigarette Machine Operators; 
 Scottish Grocers Federation; 
 Scottish Retail Consortium; 
 South Lanarkshire Council; and 
 Scottish Government Bill Team (Supplementary). 

This annexe also contains correspondence received from the Minister for Public 
Health and Sport 

SUBMISSION FROM EAST AYRSHIRE COUNCIL 

Consultation 
1. Did you take part in the consultation exercise for the Bill, if applicable, and if 

so did you comment on the financial assumptions made? 
 
 No. 
 

2. Do you believe your comments on the financial assumptions have been 
accurately reflected in the Financial Memorandum?  

 
 N/A 
 

3. Did you have sufficient time to contribute to the consultation exercise? 
 
 N/A 
 

Costs 
4. If the Bill has any financial implications for your organisation, do you believe 

that these have been accurately reflected in the Financial Memorandum?  If 
not, please provide details. 

 
 Paragraph 82 of the Financial Memorandum states that the 
 Scottish Government does not consider that there will be any 
 additional costs for local authorities. The Trading Standards  
 Service have advised that they agree with this view as costs 
 associated with the advertisement and promotion of the  display 
 ban and registration scheme will be funded centrally. 
 
 It is considered however that existing resources may require to be 
 reprioritised to address operational issues and that this would be 
 dependent upon the continuation of Scottish Government support 
 for the enhanced enforcement programme.   
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5. Are you content that your organisation can meet the financial costs 
associated with the Bill?  If not, how do you think these costs should be 
met? 

 
 Yes, subject to comment at paragraph 3. 

 
6. Does the Financial Memorandum accurately reflect the margins of 

uncertainty associated with the estimates and the timescales over which 
such costs would be expected to arise? 

 The costs set out in the Financial Memorandum appear to be a 
 reasonable estimate and are reflective of the main areas of 
 anticipated  cost and activity levels identified. 

 
Wider Issues 

7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial Memorandum?  

 
 The costs contained within the Financial Memorandum relate 
 specifically to the introduction of a display ban and registration 
 scheme. It is not possible to comment on the possible costs 
 associated with the impact on any wider policy initiative. 
 
8. Do you believe that there may be future costs associated with the Bill, for 

example through subordinate legislation or more developed guidance?  If 
so, is it possible to quantify these costs? 

 
 It is possible that any successful defence against a banning order 
 would result in the costs being awarded against the local 
 authority and as a consequence requiring to be funded from 
 existing resources. At this stage however it is the general opinion 
 hat the associated risk is low and as such the impact cannot be 
 meaningfully costed. 

 
Robin Baker 
Financial Controller 
East Ayrshire Council 
7 May 2009 
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SUBMISSION FROM THE FEDERATION OF SMALL BUSINESSES 

Introduction 

The Federation of Small Businesses is Scotland‘s largest direct-member business 
organisation, representing around 20,000 members. The FSB campaigns for an 
economic and social environment which allows small businesses to grow and 
prosper.  
 
We welcome the opportunity to submit our comments on the Financial 
Memorandum which accompanied the Tobacco and Primary Medical Services 
(Scotland) Bill. 
 
Consultation 

The FSB in Scotland did submit a response to the consultation on the Tobacco 
and Primary Medical Services (Scotland) Bill in April 2009, as a significant minority 
of our membership are small independent retailers and could be adversely 
affected by the proposals outlined in the Bill. 
 
Costs to Business 

As we stated in our initial response, we are concerned that a ban of the display of 
tobacco products could cost small retailers a significant amount of money, while 
they are struggling to remain in business during the current economic downturn.    
 
While the financial memorandum does give some estimated costs of 
approximately £1,200 for a small business to re-fit their premises, these are only 
estimates and could be higher.  We also pointed out in our consultation response 
that coming so soon after the costs associated with the new licensing regulations, 
the costs associated with this tobacco display ban, to redesign or restructure 
premises, would fall disproportionately on small retailers, who are least able to 
absorb the costs.   
 
The financial memorandum points to information gained from the Association of 
Convenience Stores, which suggests that tobacco gantries are replaced every 3 – 
5 years and any restructuring could allow retailers to refit as part of a planned 
refurbishment.  The FSB is not convinced that there will be any significant financial 
support from tobacco suppliers as they are unlikely to fund a display which does 
not market their products.  This could lead to ongoing maintenance costs of 
fixtures, which will be an additional financial burden on the retailer.   
 
We have also been made aware of a survey conducted by the Scottish Grocers 
Federation, which suggested that the majority of retailers are supplied with 
gantries on a five year contract.  In reality however, they only tend to be replaced 
every seven or eight years.  This information suggests that the removal of tobacco 
displays on the timescale outlined by the Scottish Government cannot be 
conducted as part of a planned refurbishment for many small independent 
retailers.  This therefore means that there will be a direct cost to these businesses 
as a result of a display ban. 
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The financial memorandum talks about the ‗total costs‘ to businesses of these 
proposals in terms of the redesign or restructuring of the premises.  However, it 
makes no mention about the loss of trade, or ‗customer migration‘, if a retailer is 
no longer able to stock tobacco due to space restrictions or increased costs of 
stocking the product.  There is a fear that trade will fall due to smokers not 
purchasing other items they would usually have purchased when purchasing 
tobacco.   
 
The financial memorandum briefly mentions the ‗simple registration form‘ and the 
minimal costs and time needed to fill it in.  The FSB is concerned that the time lost 
to the business in understanding and complying with new legislation is not 
adequately recognised in the document.  Clearly this will be an additional burden 
on this group of businesses which they do not have to adhere to at present.   
 
The FSB supports and encourages responsible retailing.  We would therefore 
support sanctions against retailers who repeatedly break the law.   
 
Conclusion 

The FSB understands the Scottish Government‘s objective to reduce under-age 
smoking, but we do not believe that the proposals outlined in the Bill necessarily 
offer the best way to achieve the objective.   
 
We would like to see rigorous enforcement of existing regulations, particularly 
tackling the black market in tobacco as a first step to achieving the objectives set 
out in the Bill, before burdening small retailers with new regulations which will be 
costly and time consuming to enforce.   
 
The Memorandum highlights the important role of Trading Standards.  The FSB 
believes that the money allocated to implement this Bill could be more wisely 
spent on reducing under-age smoking, by supporting Trading Standards to 
address the important issue of black market tobacco.    
 
Small independent retailers fear that a ban on tobacco products will impose a 
considerable burden on their businesses and as we pointed out above, coming so 
soon after the increased costs associated with the new licensing regime, these 
proposals are targeting the same group twice. 
 
The FSB understands that registration will be free for retailers.  We would like to 
see a commitment from the Scottish Government that this will continue to be the 
case in the longer term.     
 
Scotland‘s small businesses currently face very difficult trading conditions and so it 
is important that only proportionate regulations be implemented at this time.  The 
FSB does not believe that it is the right time to introduce these regulations and we 
use this opportunity to call on the Scottish Government to think again about these 
proposals.   
 
We look forward to a continuing dialogue as the Bill continues is passage through 
Parliament.   
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SUBMISSION FROM NATIONAL ASSOCIATION OF CIGARETTE MACHINE 
OPERATORS 

I represent the Northern Section of the National Association of Cigarette Machine 
Operators.  Our members operate 1,566 cigarette vending machines in Scotland, 
there are 45 employees and our members have a turnover of £7,328,000.00 per 
annum. 

 
NACMO operators‘ businesses have not been included in the recent financial 
impact assessment when a ban on cigarette vending machines was considered in 
Scotland. 
 
The announcement of the proposed ban has had an immediate affect on our 
members businesses, their bankers, suppliers and staff have become 
apprehensive and nervous putting these companies under intense pressure. 
 
How would you feel if someone you had never heard of before takes it upon 
themselves to try and ban your legal business or trade without any consideration 
or thought for you or your employees? 
 
We have opened dialogue with the Scottish Department of Health and we have 
proposals that will restrict the use of cigarette vending machines to adults. 
 
Trials are taking place of a radio frequency control device we have developed to fit 
to cigarette vending machines.  When a customer wishes to use a cigarette 
vending machine they approach the bar and request the staff to enable to cigarette 
machine, once staff have verified the customer‘s age they use the remote control 
to ―wake up‖ the machine allowing one vend to take place before again reverting to 
stand by.  The remote control is clearly labelled informing staff to ensure age 
verification takes place prior to the machine being enabled. 
 
Once the machine is converted to radio frequency control it is entered on to the 
NACMO database where all machines will be registered. Access to this database 
and training records will be available to Government Offices once agreed controls 
are in place. 
 
We believe technological solutions are the way forward allowing legitimate vending 
companies to carry out their legal trade, selling to adult smokers in a secure 
manner. 
 
Banning cigarette vending machines is not the answer.  Bans would lead to 
bootleggers and smugglers being given our legitimate sales as they roam the 
streets selling illegal products.  Scotland leads England, Wales and Northern 
Ireland in the amount of illegal sales and smuggled tobacco sold. 
 
Cigarette vending represents 0.8% of the UK market sales.  Smugglers and 
Bootleggers represent 26% of the cigarettes consumed in Scotland and 73% of all 
hand rolling tobacco consumed in Scotland.  Scotland is loosing millions of pounds 
in uncollected taxes as a result of these actions.  Do you think smugglers and 
bootleggers care whom they sell cigarettes to? 
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Multiple grocers such as Tesco, Sainsburys and Morrisons represent 30% of UK 
and Scottish cigarette market sales – WHY are we being picked upon?  We 
represent 0.8% of the market, a percentage so small it is not worth bothering with 
or maybe a market that does not answer back or small enough not to have the 
resources to answer back? 
 
The proposed registration for the Sale of Tobacco Products I am afraid is also 
flawed.  Responsible business people do not want to sell cigarettes to underage 
persons.  Fines and prison sentences will not deter bootleggers and smugglers, 
they have nothing to loose.  They live at the bottom of our society, thieving and 
cheating in their trade and no amount of fines work if you have nothing to pay the 
fines with and prison sentences are seen as holiday breaks. 
 
There has been no reference to compensation for vending machine operators for 
the loss of their business, the collection of the cigarette vending machines and 
their disposal and staff redundancy and subsequent re-training.  Cigarette vending 
machines have only one use for the sale of cigarettes and cannot be adapted for 
any other use. 
 
Having taken advice, should a ban be enforced, we will look to the Scottish 
Parliament to fully compensate cigarette vending machine companies. 
 
I think during this time of deep recession efforts should be put in to supporting 
business and employment not banning it. 
 
R J E Bullough 
Northern NACMO Chairperson. 
 

 

844



 

 15 

SUBMISSION FROM SCOTTISH GROCERS FEDERATION 

Our comments are limited to the provisions of the Bill that were consulted on as 
part of the Scottish Government‘s consultation on the Smoking Prevention 
Working Group‘s Report: Towards a Future without Tobacco.  The consultation ran 
from early December 2006 to the end of February 2007. 
 
About SGF: 
 
SGF is the trade association for the Scottish Convenience Store Sector. It is the 
authoritative voice for the trade to policy makers.  The SGF brings together 
retailers throughout Scotland, from most of the Scottish Co-operatives, SPAR, 
Keystore, Nisa and local independents who are our largest category of members. 
Our members sell a wide selection of products and services throughout local town 
centre, rural and community stores. According to recent statistics (2007) there are 
just over 5,600 convenience stores throughout Scotland, with annual sales in 
excess of £3.2 billion. 
 
Background: 
 
SGF supports the Scottish Government‘s objective of reducing youth smoking 
through tackling access and attitudes. 

 
SGF members take their role as responsible retailers extremely seriously. Nearly 
all members have adopted either a ―Challenge 21‖ or ―Challenge 25‖ policy on the 
sale of age related products including tobacco.  These policies have proved very 
successful at ensuring children do not gain access to tobacco from shops.  Small 
retailers that sell tobacco responsibly should not be burdened with unnecessary 
regulation and the associated costs. 
 
Retailers recognise the importance of their role in reducing the ability of young 
people to access tobacco. However, it is crucially important that the Government, 
when considering what action to take to reduce youth smoking, ensure any 
measure is supported by compelling evidence as to its effectiveness. 
 
Questionnaire 
 
Consultation: 
 

1. Did you take part in the consultation exercise for the Bill, if applicable, 
and if so did you comment on the financial assumptions made? 

 
The SGF took part in the consultation exercise.  Our comments focussed 
on Chapter 3 of the Smoking Prevention Working Group‘s Report: ‗Towards 
a Future without Tobacco.‘ This chapter reported on tobacco licensing 
schemes, changing the age of legal purchase of tobacco, the impact of 
price, packets of ten cigarettes and tobacco advertising and marketing 
strategies.  There were no financial assumptions made within this report 
relating to these matters.  The report devoted three lines to plans to prohibit 
the display of cigarettes at the point of sale. There was no indication given 
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as to the justification behind this recommendation, no explanation as to how 
this approach would achieve the objective of preventing young people from 
taking up smoking or reducing smoking amongst those who already smoke 
and no details provided as to how this would work at a retail level. 
 
At the time of the consultation SGF expressed its regret that no 
representative from the Scottish retail sector was invited to be part of the 
working group or contribute in any meaningful way to their deliberations.  
Subsequently SGF was invited to join the Ministerial Working Group on 
Tobacco but by this time a decision had already been taken by the Scottish 
Government relating to their intention to implement a display ban. 

 
2. Do you believe your comments on the financial assumptions have 

been accurately reflected in the Financial Memorandum? 
 
See above response. 

 
3. Did you have sufficient time to contribute to the consultation 

exercise?  
 

Yes. See response to Question 1. 
 
Costs: 
 

4. If the Bill has any financial implications for your organisation, do you 
believe that these have been accurately reflected in the Financial 
Memorandum?  If not please provide details? 

 
Display Ban 
 
SGF is concerned that the impact of a display ban will have a disproportionate 
and damaging effect on small shops.  Currently it is very difficult to estimate the 
level of costs and upheaval involved as the Government has not provided any 
detailed proposals, however any proposal that would require an alteration to 
the layout of stores would incur additional cost to businesses. 
 
Convenience stores can be situated in newly or purpose built premises, but 
also in older buildings where alterations would be complicated and costly, if not 
impossible. Under the counter storage is difficult because convenience stores 
often do not have a large till space and often need to have cables and electrical 
connections underneath the counter. CTNs, also known as newsagents, by 
their nature would have a much smaller under the counter space while 
potentially stocking a larger range of tobacco products. Therefore it is difficult 
to come up with a single figure that would be relevant for most convenience 
stores and CTNs. 
 
SGF has indicated the cost of a display ban for a typical convenience store will 
be in the region of £5,000 to £10,000.  The Financial Memorandum estimates 
the cost of introducing a display ban to businesses is estimate at £6,000 for a 
medium-sized retailer.  However, SGF estimate under the counter installations 
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will cost in the region of £10,000+.  Please see below estimated costs supplied 
by an SGF member to have a Smokythek under the counter storage system 
installed within their store.  
 

Smokythek 3 lane 
system 

£7200 Under counter vending system 

Shop fitting retro 
fit cost 

£2000 
Joinery work required to reconfigure existing 
checkout to accommodate new system 

2 bays of shelving £600 To Shelf area vacated by cig gantry 

I.T. Staff £200 
Half day work to remove and re-install all 
systems from the checkout 

Major variation 
application 

£1000 
Change in store layout and operating plan 
would be required 

Loss of trading 
income 

£600 
Based on lost income as the store would 
have to be closed to carry out the changes 

Total £11600  

 
Retailers receive the support of tobacco suppliers to provide necessary 
equipment and retail fixtures to display tobacco products.  It is unlikely, if 
tobacco is removed from display, suppliers would be willing to offer retailers the 
same level of support.  As a result the ongoing costs of renewal and 
maintenance of fixtures will be an additional financial burden for the retailer. 
 
In 2007 independent convenience stores accounted for approximately 37.5% of 
cigarette sales in the UK.  For almost all convenience stores tobacco will be the 
single largest contributor to sales at between 20 and 25%.  The retail price of 
tobacco is high primarily due to duty and VAT. Consequently the gross margin 
associated is low, gross margin on tobacco is between 6 and 8%; by 
comparison a retailer can expect around 25% for newspapers and magazines.  
 
Small retailers are concerned if a display ban was introduced customers, no 
longer able to see the range of tobacco, may assume a small retailer will not 
stock a less popular brand.  The reduction in storage space resulting from a 
display ban will mean this is an actuality. In addition, the complexity of a 
transaction where cigarettes are not on display coupled with the time taken to 
complete the transaction may result in smokers altering their shopping habits 
and purchasing tobacco from large format stores.  In Canada, sales restrictions 
have led to businesses closing down as a result of the burden placed on small 
shops.  The Canadian Association of Convenience Stores attributes this to the 
ban on displaying tobacco products in shops. 

 
Registration Scheme 
 
The Memorandum states the cost to business of a Registration Scheme will be 
minimal as it is expected to merely involve the one off labour costs need to fill 
in a registration form.  The financial burden placed on small retailers as a result 
of increased bureaucracy should not be underestimated especially during an 
economic slowdown, at a time when many retailers are not replacing staff that 
have left the business or are being forced to reduce staff hours. 
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Banning Orders 
 
SGF supports responsible retailing.  Therefore when a retailer repeatedly flouts 
the law SGF believes they should lose their right to sell tobacco for a period of 
time decided by the Courts. 
 
5. Are you content that your organisation can meet the financial costs 

associated with the Bill?  If not, how do you think these costs should 
be met? 

 
SGF are concerned many community stores will not be able to meet the costs 
of installing a storage facility in order to remove the display of cigarettes at the 
point of sale.  For many small retailers already reeling from the costs 
associated with the Licensing (Scotland) Act 2005 and the economic 
slowdown, the additional bureaucracy and cost of a tobacco display ban could 
result in the closure of small shops across Scotland.  
 
SGF is keen to see Government evidence which supports the implementation 
of a ban on display as a method for reducing youth smoking before placing the 
burden on to retailers to refit their stores.  The evidence from countries which 
have implemented a display ban is not compelling. The Scottish Ministers 
Regulatory Impact Assessment refers to the UK Department of Health, ‗Future 
of Tobacco Control Consultation‘ and evidence presented within it.  The 
consultation papers say that a POS display ban is ―unlikely to bring an 
immediate benefit to health or smoking prevalence‖ (Q8, 3.44) and concedes 
that the research it cites on the impact of advertising on young people and 
smoking is ―not conclusive‖ (Q8, 3.45).   
 
The New Zealand Government announced on 25th February 2009 that it would 
drop plans to ban tobacco displays at POS on the grounds that ―the lack of 
international evidence does not justify the burden on small shops.‖ 
 
Taking the above points into consideration SGF believes that a tobacco display 
ban should not be implemented.  If the Scottish Parliament ignores this 
information there is a risk it could be seen as treating the businesses that will 
bear the costs and bureaucracy of this regulation as expendable. 
 
6. Does the Financial Memorandum accurately reflect the margins of 

uncertainty associated with the estimates and the timescales over 
which such costs would be expected to arise? 

 
The Financial Memorandum refers to the Association of Convenience Stores 
(ACS) who state tobacco gantries are replaced every 3-5 years.  Whilst ACS 
has significant membership across England and Wales, the majority of 
convenience stores in Scotland are represented by the SGF.  
 
A survey of SGF members confirmed the majority of retailers are supplied with 
gantries on a five year contract, however, in reality gantries tend to replaced 
every 7 to 8 years.  Therefore even taking into account the extended lead in 
time for small retailers, removal of tobacco displays will not be part of a 
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planned refurbishment for many convenience store retailers.  Consequently 
there will be direct costs as a result of a display ban. 

 
The Financial Memorandum states there is a high degree of uncertainty to 
these costsas estimates provided by retailers do not take account of more 
innovative, cost effective solutions to the display ban.  In order to survive and 
maintain a competitive advantage SGF members recognise the importance of 
providing a desirable and attractive retail environment where consumers want 
to shop.  For many retailers, the minimum requirement when deciding on 
storage options if a display ban is implemented will be to ensure the store 
environment is maintained at its current standard.  As a consequence many of 
the low cost options used in countries including Canada, such as curtains and 
slats, would be unacceptable to our members. 
 
Wider Issues 
 
7. If the Bill is part of a wider policy initiative, do you believe that these 

associated costs are accurately reflected in the Financial 
Memorandum? 

 
It remains the case that 1 in 5 cigarettes smoked in the UK is bought from the 
black market and that 1 in 3 young smokers in deprived communities have 
smoked black market cigarettes.  HM Revenue and Customs estimates that 
approximately 17% of all cigarettes and 59% of all hand rolling tobacco 
consumed in the UK in 2006/7 is non UK duty paid. 
 
The Government should concentrate on enforcement of existing legislation 
together with supplying additional resources to support Trading Standards in 
addressing the black market in tobacco.  It is clear that action taken to 
significantly reduce the availability of tobacco through the black market in 
Scotland would have a major impact on smoking in the population.  A 
registration scheme, fixed penalty notices and banning order will present no 
deterrent to street traders and people who sell in pubs, clubs and car boot 
sales.  Those that supply illegal product tend to have no scruples about who 
they sell to and they face no regulatory enforcement. The cost of the Bill to the 
Scottish Government is estimated to be around £750,000 and then £10,000 in 
each year after implementation of the registration scheme.  The Memorandum 
refers to the essential role of Trading Standards within this whole process. SGF 
believe the funds allocated for implementation of this Bill could be used more 
effectively to reduce youth smoking by supporting Trading Standards in their 
work to address the back market in tobacco. 
 
8. Do you believe that there may be future costs associated with the Bill, 

for example through subordinate legislation or more developed 
guidance?  If so, is it possible to quantify these costs? 

 
SGF understands from information provided by the Scottish Government that 
registration for retailers will be free.  SGF would seek assurances that in the 
long term a registration will continue to be free of charge to the retailers. 
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There will undoubtedly be further costs associated with the Bill, however with 
the limited amount of detail provided it is extremely hard to quantify what these 
casts are likely to be. 

 
John Drummond 
SGF Chief Executive 
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SUBMISSION FROM THE SCOTTISH RETAIL CONSORTIUM 

Background: 

The Scottish Retail Consortium (SRC) is the leading trade association for Scottish 
retailing and exists to promote and enhance the economic, political and social 
climate in which its members operate. SRC members sell a wide selection of 
products through centre of town, out of centre, rural and virtual stores. Reflecting 
the diversity of modern retailing, SRC members include most of the large multiples 
and department stores, as well as a large number of small and medium sized 
independent retailers, in total representing 80% of Scottish retail sales by value.  
This includes 14 trade associations who between them represent thousands of 
small, specialist retailers. 
 

The SRC‘s parent association is the British Retail Consortium (BRC) based in 
London and Brussels. 
 

General Comments: 
 

1. The SRC welcomes the opportunity to comment on the Tobacco and 
Primary Medical Services (Scotland) Bill. As responsible retailers we 
understand the concern regarding the sale of age-restricted products and 
all members have strict policies in place to control them. 

 
2. SRC members that sell tobacco take their obligations in this regard very 

seriously. Tobacco is not treated in the same way as the majority of other 
products sold in our stores; tobacco is always sold behind a kiosk or 
counter and those employed to work in that part of the store are well aware 
of the laws concerning underage sales.  

 
3. SRC members have all adopted the ‗Challenge 21 and Challenge 25‘ policy 

on the sale of age restricted products such as alcohol and tobacco and this 
has been hugely successful in restricting the availability of tobacco to young 
people. It is worth noting however, that neither the proxy purchasing of 
tobacco nor the attempted purchase of tobacco by a minor are illegal 
activities thereby limiting retailers‘ activity in this regard. 

 
4. Despite the necessary regulations governing its sale and the undisputed 

effect on the smoker‘s health, tobacco is a legal product.  
 

5. Retailers that sell it responsibly should be able to do so without undue 
regulatory burden or disproportionate cost. The SRC and our members 
remain of the view that restricting the display of tobacco, any form of 
licensing or registration scheme and further changes to the criminal system 
are unnecessary and that they will place additional and unnecessary costs 
on retailers and further stress on staff. 

 
6. We are also not convinced that these changes will have the intended result 

of reducing the prevalence of smoking amongst the Scottish public. 
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QUESTIONNAIRE 

 

Consultation: 
9. Did you take part in the consultation exercise for the Bill, if applicable, 

and if so did you comment on the financial assumptions made? 
 

Yes. 
 

10. Do you believe your comments on the financial assumptions have 
been accurately reflected in the Financial Memorandum?  

 
Not fully.  

 
11. Did you have sufficient time to contribute to the consultation 

exercise? 
 

Yes. 
 

Costs: 
12. If the Bill has any financial implications for your organisation, do you 

believe that these have been accurately reflected in the Financial 
Memorandum?  If not, please provide details. 
 
SRC Comments on the cost of banning displays: 
The SRC represents a diverse mix of retailers that sell tobacco. Stores vary 
considerably in their size and format (convenience, out of town, high street, 
petrol station) but also in their business model.  

 
Members have estimated that it could cost anything from £2,000 to £25,000 
per kiosk to refit a store to comply with new regulations. 

 
A range of different options have been discussed relating to banning 
displays, all of which have substantial cost and staffing implications for retail 
business. 
 
Our concerns can be summarized as follows: 

 
Members feel that a shutter/curtain style of covering for tobacco products is 
unlikely to be a realistic option. This is due to the issue that during busy 
periods, the covering is likely to be to one side of the products on display as 
staff work to serve customers quickly. This would be likely to leave stores in 
breach of any regulations requiring products to be concealed. The space 
behind any kiosk, be it a large or small retailer, is very limited. If tobacco 
products are to be kept below the counter, then all the goods currently 
stored there, would have to be moved. This could include supplies such as 
extra till rolls and internal information, but it is also likely to include 
computer systems for the tills in use in the kiosk and extra supplies of other 
high value products sold from the kiosk. There would be considerable costs 
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attached to rewiring systems and finding other secure yet convenient places 
to store products. 

 
Furthermore, to comply with the likely regulations, it is likely that current 
kiosks would have to be extended where possible to make room for tobacco 
products and the other goods. In addition, the current materials would need 
to be disposed of sustainably and additional material would be necessary to 
install drawers that are suitable to store products in. This cost is likely to 
have to be met by retailers as tobacco manufacturers are unlikely to fund 
this in the same way that many displays are currently funded. 

 
We would also like to highlight that moving tobacco, for example, under the 
counter, would change dramatically the way in which kiosk staff will have to 
work and the SRC is concerned for their health and safety. Considerable 
bending will be necessary to reach products which will place additional 
strain on backs and knees, as well as requiring more room behind the 
counter. We would also urge Committee members to bear in mind the large 
number of products that would have to be stored. There are many different 
brands of cigarettes, different size of packets and different strengths 
available, not to mention the cigars, lighters, loose tobacco etc also sold in 
our stores. Ensuring all these products can be found by every member of 
kiosk staff quickly and easily would be a considerable challenge for every 
type of retail outlet. 
 
SRC comments on creating a register of tobacco retailers: 

Overall, members remain unconvinced that a registration scheme is 
necessary or would in any way help the Scottish Government achieve its 
aim of reducing the prevalence of smoking amongst the Scottish public or 
help reduce underage sales. Instead, members feel better enforcement of 
existing legislation would be a better way forward. 

 
Members have specific concerns about the legal status of a proposed 
register. Current licensing legislation provides retailers with a legal 
framework within which to operate and therefore gives stability in terms of 
licensing operations. As the current proposals suggest that failing a specific 
number of test purchases within a proposed time will mean removal from 
the register and therefore a ban on being able to sell tobacco for a given 
period, clear understanding of a register is essential. 

 
We also have concerns that there could be competition issues if the register 
is viewable by retailers or those with an interest in the supply and sale of 
tobacco. 

 
Given the current economic climate, and the issues outlined above, the 
SRC does not think that retailers should have to pay for registration. We 
understand that, currently, the Government is suggesting that this scheme 
is free for retailers to join, however there is no guarantee that this will 
always be the case. If there is to be a charge for registration, this should be 
as low as possible and should only cover the costs to implement the 
system. 
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SRC comments on the proposed fixed penalties regime: 

 
Members felt that further clarity on how fixed penalty notices would be used 
is necessary before they we can give a comprehensive views on the impact 
and cost of the proposed fixed penalties regime. For example, would a fixed 
penalty notice issued against an individual count towards a store‘s failed 
test purchases? Can a fixed penalty notice issued against an individual be 
applied to the company as a whole? 

 
13. Are you content that your organisation can meet the financial costs 

associated with the Bill?  If not, how do you think these costs should 
be met? 

 
See above.  

 
14. Does the Financial Memorandum accurately reflect the margins of 

uncertainty associated with the estimates and the timescales over 
which such costs would be expected to arise? 

 
See above 

 
Wider Issues: 

15. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial 
Memorandum?  

 
No comment.  

 
16. Do you believe that there may be future costs associated with the Bill, 

for example through subordinate legislation or more developed 
guidance?  If so, is it possible to quantify these costs?   

 
Until the regulations and associated guidance is available it is hard to 
comment on future associated cots.  

 

In conclusion, we understand why the Scottish Government is looking at these 
issues and we support it in its aim of reducing the number of smokers in Scotland. 
We are also committed to playing our part and only selling tobacco responsibly 
and legally. However we feel that any changes to the current legislation in this 
area must be backed up with firm evidence that the measures will go some way to 
achieving the aim of reducing smoking amongst the public and reduce the 
chances of young people taking up the habit. Additionally, any changes to the 
retail environment must be proportionate, add a minimal amount of regulatory 
burden and cost, and take into account the possible pressures placed on staff on 
the frontline of retail sales. 
 
Fiona Moriarty, Director 
Scottish Retail Consortium  
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SUBMISSION FROM SOUTH LANARSHIRE COUNCIL 

Consultation 
1. Did you take part in the consultation exercise for the Bill, if 

applicable, and if so did you comment on the financial 
assumptions made? 

 
Yes however no comments were made on the financial assumptions. 

 
2. Do you believe your comments on the financial assumptions have 

been accurately reflected in the Financial Memorandum? 
 

Not applicable 
 

3. Did you have sufficient time to contribute to the consultation 
exercise? 
 
Yes 

 
Costs 

4. If the Bill has any financial implications for your organisation, do 
you believe that these have been accurately reflected in the 
Financial Memorandum? If not, please provide details. 

 
No. The government has supported Local Authority Trading Standards 
Services in a three year enhanced programme of Tobacco Test 
Purchasing with the aim of achieving the target in reducing the numbers 
of young people taking up smoking. This support funding will close 
during 2011 and later a new Tobacco Registration Scheme will be 
introduced to further address issues of teenage smoking. Trading 
Standards will be at the forefront of assisting, advising and enforcing the 
new legislative measures. This will not be self policing measures and 
certain businesses will not willingly undertake to comply with existing 
and newly introduced measures. Trading Standards Services argue that 
Local Authorities should be supported through appropriate measures in 
these new enforcement activities. 

 
5. Are you content that you organisation can meet the financial costs 

associated with the Bill? If not, how do you think these costs 
should be met? 

 
No, Please refer to the above points at question 4. 

 
6. Does the Financial Memorandum accurately reflect the margins of 

uncertainty associated with the estimates and the timescales over 
which such costs would be expected to arise? 

 
Yes 

 
Wider Issues 

855



 

 26 

7. If the Bill is part of a wider policy initiative, do you believe that 
these associated costs are accurately reflected in the Financial 
Memorandum? 

 
Yes 

 
8. Do you believe that there may be future costs associated with the 

Bill, for example through subordinate legislation or more 
developed guidance? If so, is it possible to quantify these costs? 

 
a) Possibly  
b) Not at this time 
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SUPPLEMENTARY SUBMISSION FROM THE SCOTTISH GOVERNMENT 
 

Exemptions to Display Ban 
 
Derek Brownlee MSP sought clarification on powers under section 1(4) of the Bill. 
Section 1(4) states that, ―The Scottish Ministers may provide in regulations that no 
offence is committed under subsection (1) in relation to a display of tobacco 
products of smoking related products which complies with requirements specified 
in regulations.‖. As outlined in Committee by Mary Cuthbert, Bill Team Leader, this 
provision allows the Scottish Government to make regulations to outline 
―allowable‖ displays, i.e. where a display should not be considered so for the 
purposes of the Bill. We are currently in detailed discussions with stakeholders 
around this issue and intend to draft regulations in time for Stage 2.   
 
Impact on Business 
 
Jeremy Purvis MSP sought clarification on why the Scottish Government had not 
provided a global sum for the impact on business of banning the display of 
tobacco products. To estimate costs faced by retailers as a result of the displays 
ban, data was obtained from a number of sources. Industry representatives 
included those from the Scottish Grocers‘ Federation, the National Federation of 
Retail Newsagents and the Scottish Retail Consortium. Representations received 
from these groups make clear that costs to individual retailers will vary according 
to the size of the premise, the nature of the new sales unit (or alteration to the 
existing one) and the extent of the shop refitting. Therefore, in consultation with 
the tobacco retail sector, it was decided that the fairest way of representing costs 
on business was to provide a range of costs based on the size of business.  
 
Updating Financial Memorandum 
 
As outlined in the Minister‘s letter to the Committee of 24th April, we endeavoured 
to update the Financial Memorandum prior to stage 1 consideration to take 
account of updated information provided by the vending machine sector. 
Unfortunately, as outlined by officials to the committee, we have been unable to do 
so in the time set out. We are currently in discussions with NACMO and things are 
progressing well. However, the Scottish Government will not be able to update the 
Financial Memorandum prior to the Finance Committee reporting to the Health and 
Sport Committee on the financial implications of the Bill. This is not ideal; however 
we feel that it is more important to delay updating the Financial Memorandum in 
order to ensure that the information is accurate.  
 
I hope that this information is helpful. Please do not hesitate to contact me if you 
require any additional information.  
 
ANNA WALLACE 
Bill Team Manager 
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CORRESPONDENCE RECEIVED FROM THE MINISTER FOR PUBLIC HEALTH 

AND SPORT 
 
    April 2009 
 
 
 
 
I am writing in respect of the Tobacco and Primary Medical Services (Scotland) 
Bill, which the Finance Committee is due to consider shortly.  
 
Some new information has very recently come to my attention that affects the Bill‘s 
Financial Memorandum. I therefore wanted to write to both the Health and Sport 
and Finance Committee at the earliest opportunity to provide an update with the 
amended information ahead of Stage 1 consideration.  
 
The new information relates to section 6 of the Bill, prohibition of use of vending 
machines for the sale of tobacco products.  
 
As committed in my Parliamentary Statement in May the Scottish Government 
conducted a full and rigorous Regulatory Impact Assessment (RIA) in order to 
minimise the impact of proposals on business. Throughout this period my officials 
actively sought the views of affected businesses, including tobacco retailers and 
wholesalers, vending machine operators and specialist tobacconists.  
 
The Scottish Government has been transparent in developing the Tobacco and 
Primary Medical Services (Scotland) Bill, and, in relation to reducing the 
availability of tobacco from vending machines to under-18s, I stated publicly on a 
number of occasions my intention to legislate in this area prior to the Bill being 
published. In developing the RIA on these proposals the Scottish Government met 
with Imperial Tobacco and its subsidiary Sinclair Collis, which provides, operates 
and maintains the majority of tobacco vending machines in Scotland. The Scottish 
Government attempted to make contact with the National Association of Cigarette 
Machine Operators (NACMO) by phone and e-mail on a number of occasions with 
no response.  
 
 
The Scottish Government has now met with NACMO and the updated information 
is outlined in Annex A. NACMO advise that a ban on vending machines being 
used to sell tobacco products would lead to a loss of tobacco vending business to 
15 companies, which would result in 56 job losses in Scotland. Whilst the Financial 
Memorandum recognises that the ban would result in a loss of tobacco vending 
business it only reflects the information provided by Sinclair Collis (14 job losses).  
 
I think it would be helpful for me to put the proposed ban on the sale of tobacco 
products from vending machines in context.  Over the last 50 years, tobacco 
smoking has come to be recognised as uniquely dangerous and highly addictive, 
killing half of long term smokers before their time.  Some 13,500 Scots die each 
year as a result of smoking and many more receive hospital treatment for smoking 
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related illnesses.  Not only does this represent an enormous personal tragedy for 
the individuals concerned and those close to them, but for Scotland as whole.  For 
example, it is estimated that the annual cost of hospital treatment is in excess of 
£200m and lost productivity £400m.   
 
Over 80% of smokers start in their teens and, in spite of the major progress which 
has been made in recent years to shift cultural attitudes to smoking, 15,000 young 
people take up smoking each year.  When you bear in mind that someone who 
starts smoking at 15 is 3 times more likely to die of cancer as a result than 
someone who starts in their mid-twenties, I am sure you will agree that the 
Scottish Government has a responsibility to do all it can to prevent children and 
young people from smoking.    
 
In finalising the legislative proposals contained in the Bill we were, of course, 
conscious that, though a sector which has been in decline for some years,  
cigarette vending machines have been a feature of tobacco retailing for many 
years.  However, by their very nature, they are self-service devices which means 
that no age-checks are carried out prior to purchase. Even although cigarette 
sales from vending machines account for less than 1% of overall Scottish sales, 
around one in ten of 13 and 15 year old smokers report buying cigarettes from that 
source.  This is clearly unacceptable.  There are those, including Sinclair Collis, 
who suggest age-restricting mechanisms are the way to solve these youth access 
problems.  However, notwithstanding the fundamental questions which arise about 
a dangerous age-restricted product of this nature being available from a self-
service machine (can you imagine the outcry if fireworks, alcohol or solvents were 
sold in such a way?), we concluded that a complete ban on selling in such a way 
is the only way to be sure that under 18s do not access cigarettes from that 
source.   
 
While I appreciate how difficult this decision is for the companies directly affected 
and their staff, I firmly believe that it is the right thing to do for Scotland.  As you 
know the Scottish Government is committed to do everything in its power to help 
the people of Scotland to sustain and improve their health and, as such, have a 
responsibility to act decisively to protect this and future generations from the 
impact of tobacco.  We will, of course, continue to have dialogue with cigarette 
vending machine operators about the implementation of the ban, including the 
scope for diversification of their businesses.  
 
SHONA ROBISON 
 
 
Annex A 

 
AMENDMENT TO FINANCIAL MEMORANDUM 
 
Costs on Business 
 
Ban on sale of tobacco from vending machines  
91. According to information obtained from the National Association of Cigarette 
Machine Operators and Sinclair Collis, a cigarette machine operator, there would 
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be 15 companies affected by the ban. The Scottish Government has been advised 
that all staff employed in Scotland, totalling 56, would have to be made redundant 
as a result of a ban on the sale of tobacco from vending machines.  
 
 

Policy Area  
 

Cost on Scottish 
Government  

Cost to Business  
 

 
Ban on sale of tobacco from 
vending machines  
 

 

 No cost 
 
 loss of tobacco vending 

business to tobacco 
vending machine 
companies.  NACMO 
advise that this will 
result in 56 jobs lost in 
Scotland  
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Subordinate Legislation Committee 
 

Tobacco and Primary Medical Services (Scotland) Bill 
 
The Committee reports to the Parliament as follows— 
 

Introduction  

1. At its meetings on 28 April1, 19 May2 and 2 June3 2008 the Subordinate 
Legislation Committee considered the delegated powers provisions in the Tobacco 
and Primary Medical Services (Scotland) Bill at Stage 1.  The Committee submits 
this report to the Health and Sport Committee as the lead committee for the Bill 
under Rule 9.6.2 of Standing Orders.  

2. The Scottish Government provided the Parliament with a memorandum on 
the delegated powers provisions in the Bill.4  

3. The Committee’s correspondence with the Scottish Government is 
reproduced in the Annexe.  

Delegated Powers Provisions  

4. The Committee considered each of the delegated powers provisions in the 
Bill.  

5. The Committee determined that it did not need to draw the attention of the 
Parliament to the delegated powers in the following sections: 1(2)(c), 1(3)(b) and 
1(4), 4(4)(c), 5(5), 8(2)(d), 27(3), 30 (new section 17CA(5) and (6)), 30 (new 
section 17CA(7)), 31 (new section 17L(5) and (6)), 31 (new section 17L(7)), 34(1), 
35(3); schedule 1, paragraph 11(1)(a) and (c); schedule 1, paragraphs 10 and  
11(1)(b). 

                                            
1 Official Report 28 April 
2 Official Report 19 May 
3 Official Report 2 June 
4 Delegated Powers Memorandum 
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Section 2 – Power to provide whether a display which amounts to an 
advertisement is to be subject to enforcement under the Bill or under the 
Tobacco and Advertising and Promotion Act 2002 

6. The power in section 2 provides for regulations to determine which 
enforcement regime is to apply when a display of tobacco products or smoking 
products may also amount to an advertisement in terms of the Tobacco 
Advertising and Promotion Act 2002 (‘the 2002 Act’).   

7. The Committee asked the Scottish Government to explain the justification for 
the use of negative procedure when the exercise of the power and choice of 
regulatory regime impacts on the level of penalties applicable.  In doing so the 
Committee pointed out that a similar power in the Tobacco Advertising and 
Promotion Act 2002 is subject to affirmative procedure. 

 
8. The Scottish Government responded that regulations which may be made 
under section 8 of the 2002 Act can have a much wider scope than regulations 
under section 2. The exercise of the power at section 2 determines which 
enforcement regime is to be applied.  However, the enforcement regimes 
themselves and the maximum penalties under the respective regimes, are not 
affected. 

9. The Committee is satisfied with the explanation given on this point. 

10. The Committee therefore finds the proposed power acceptable in 
principle and that it is subject to negative resolution procedure.  

Section 3(1) – requirements in relation to display of prices 

11. The power in section 3(1) enables regulations to be made with respect to the 
display of prices of tobacco products or smoking related products. Section 3(3) 
provides that breach of a prohibition or requirement contained in the regulations 
will constitute an offence. The maximum penalty is fixed by section 3(4). The 
Scottish Government’s Delegated Powers Memorandum (‘DPM’) states that 
section 3(1) replicates the regulation making power in section 8 of the 2002 Act  
which is subject to affirmative procedure.  

12. The Scottish Government was asked why it considered that negative 
procedure is appropriate given the nature of this power and that regulations under 
section 8 of the 2002 Act are subject to affirmative procedure. 

13. The Scottish Government responded that section 3(1) is not equivalent to 
section 8 of the 2002 Act, but is much reduced in scope since it relates to displays 
of prices of tobacco products, not to displays of the products themselves.  In that 
context, the Committee accepts that the power under section 3(1) is more 
restricted than the power under section 8(1) of the 2002 Act  

14. The Committee therefore considers that the proposed power is 
acceptable in principle and that it is subject to negative resolution 
procedure. 
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Section 8(2)(e) – form and manner of application for registration 

15. Section 8(2)(e) provides that an application for registration in the Register of 
tobacco retailers must be made in such form and manner as is determined by the 
Scottish Ministers.  For an application to be granted, these ‘form and manner’ 
requirements must be met. However, the Committee considered that it is not clear 
what provision will be made for publishing or otherwise publicising the ‘form and 
manner’ in which an application is to be made or how people can find out.  The 
Committee asked the Scottish Government how the form and manner of an 
application would be publicised. 

16. The Scottish Government response states that the essential requirements as 
to the contents of an application will be contained in the Act and in information 
prescribed in regulations. In addition, the Scottish Government confirmed that it 
will produce information on how to make an application for registration on the 
Scottish Government website and in other guidance and publicity material.  The 
Committee assumes that this information would include information on the form 
and manner.  

17. The Committee notes that this approach means that while section 8(2)(e) 
requires compliance with a ‘form and manner’ to be determined by Scottish 
Ministers, the form and manner is not itself specified by any subordinate (or other) 
legislation. While this appeared to the Committee to be an inconsistent approach, 
on balance the Committee is content with what is proposed. 

18. The Committee considers that the proposed power is acceptable in 
principle and that no procedure is appropriate.  

Section 17 – power to modify for application to vehicles/ vessels 

19. Section 17 provides that the Scottish Ministers may by regulations provide for 
the registration regime for tobacco retailers established by Chapter 2 to apply to 
vessels, vehicles and other movable structures, subject to such modifications as 
the Scottish Ministers consider necessary or expedient.   

20. The Committee considered that this power is potentially very wide and the 
Scottish Government was therefore asked whether it would be possible to specify 
and restrict the nature, scope and extent of ‘modifications’ which may be provided 
for in regulations under this section. The Committee also asked why negative 
procedure was considered to provide an adequate level of parliamentary control, 
given that it appears that the power could be used to make alternative provision in 
relation to significant matters such as offences and sentencing.  

21. The Scottish Government response does not accept that the power is broad 
or unrestricted. It states that the power only allows the Scottish Ministers to make 
modifications where it is necessary or expedient to make the existing law apply 
effectively to movable structures. However, there is no qualification or limitation in 
these terms or to that effect in the section as it appears in the Bill.     

22. The Committee accepts that Scottish Ministers will have to be able to give 
reasons in support of their view that what is provided for in the regulations in due 
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course is necessary or expedient.  However, the Committee does not agree with 
the view expressed in the response that the existing law has to be applied (in so 
far as modified with respect to vehicles etc.) within strict parameters.  
‘Modifications’ could include additional provision or exemptions from provisions of 
Chapter 2 which would otherwise apply.  The modifications could relate to 
offences and to sentencing.   

23. The Committee remains of the view that the power is expressed in much 
broader terms than are required for the purpose of ‘fine tuning’ the regulatory 
framework established by the Bill for vehicles, vessels and movable structures.  

24. The Committee considers that, if the intention is that the necessity or 
expediency should be for (and restricted to) the purpose of making the existing law 
apply effectively to movable structures, the section should be amended to make 
that clear.  If an amendment to that effect was made, it would address the 
Committee’s concerns with respect to the scope of the power. 

25. On the issue of procedure, the Committee does not consider that adequate 
justification for negative procedure has been given and is not satisfied, given the 
potential scope and significance of modifications which may be made in exercise 
of the power, that negative procedure provides adequate scrutiny of the power as 
presently drafted.   

26. The Committee considers that the power under section 17 to modify 
Chapter 2 of the Bill in its application to vessels, vehicles and movable 
structures appears, as presently drafted, too wide in scope but having 
regard to the Scottish Government response the Committee recommends 
that the Scottish Government bring forward an amendment to make it clear 
that the power is to be applied only where it is necessary or expedient to 
make the existing law in Chapter 2 apply effectively to movable structures.  

27. The Committee also recommends to the lead committee that, if the 
Scottish Government does not bring forward an amendment to make it clear 
that the power is to be applied only where it is necessary or expedient to 
make the existing law in Chapter 2 apply effectively to movable structures, 
affirmative rather than negative procedure would be appropriate to provide 
adequate scrutiny.  

Section 30 – (section 17C arrangements – persons with whom agreements 
can be made  

28. Section 2C of the National Health Service (Scotland) Act 1978 (“the 1978 
Act”) places an obligation on Health Boards to provide or secure the provision of 
primary medical services in respect of their area, to the extent they consider is 
necessary to meet all reasonable requirements.  The 1978 Act provides 2 specific 
options for Health Boards to enter into arrangements to secure the provision of 
primary medical services. Those are either an agreement under section 17C, or a 
general medical service (“GMS”) contract under section 17J.  Health Boards can 
also use the power in section 2C(2), to make such arrangements to secure the 
provision of primary medical services as they think fit, including making contractual 
arrangements with any person.    
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29. Section 30 of this Bill inserts a new section 17CA into the 1978 Act. This sets 
out a more restricted and simplified (to some degree) list of persons or bodies with 
whom a Health Board may make an agreement under section 17C, for the 
provision of primary medical services.   

30. Section 17CA(1) provides that a Health Board may make such an agreement 
“subject to such conditions as may be prescribed”. The conditions are to be 
prescribed by regulations under negative procedure.  (With a few exceptions, 
regulations under the 1978 Act are generally by way of negative procedure.)  

31. The Committee asked the Scottish Government whether the effect of the 
power in section 17CA(1) is to permit the general prescription of conditions before 
a Health Board can make a section 17C agreement for the provision of primary 
medical services, rather than simply a power to prescribe criteria for eligibility to 
perform such service; and whether this was the intention. The Committee noted 
that the purpose of the power described in the delegated powers memorandum 
referred only to the issue of eligibility.  

32. The Committee also asked what this new power added to existing powers in 
the 1978 Act which can impose conditions5 to be satisfied by persons performing 
primary medical services (in accordance with section 17C arrangements.) 

33. The Scottish Government replied that the intention is to bring the powers to 
prescribe conditions in relation to section 17CA(1) agreements broadly into line 
with those currently in section 17L(1) of the 1978 Act (in relation to general 
medical services contracts).  

34. The effect of the power in section 17CA(1) therefore is to permit the general 
prescription of conditions before a Health Board can make a section 17C 
agreement (with a contractor/provider) for the provision of primary medical 
services, rather than simply a power to prescribe additional criteria for eligibility to 
perform such service. The Committee understands that the proposed power in 
section 17CA(1) is different from that currently set out in section 17E(3) of the 
1978 Act, since; 

• section 17CA concerns the powers to impose conditions by which a Health 
Board may make a section 17C agreement for primary medical services with 
the contractor/provider;  

• section 17E includes powers to generally impose conditions in relation to the 
performers/practitioners of the primary medical services.      

35. Section 17E(3)(ca) also already provides that regulations may impose 
conditions (including conditions as to qualifications and experience) to be satisfied 
by persons performing primary medical care services in accordance with section 
17C arrangements.   

36. The Committee accordingly considers that the Government response clarified 
the position in relation to the proposed powers.  

                                            
5 These conditions include qualifications and experience. 
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37. Following this explanation, the Committee considers that the powers in 
section 30 (inserting new section 17CA(1) of the 1978 Act) are acceptable in 
principle, and that it is appropriate that they are subject to negative 
procedure.  

38. The Committee also draws the correspondence with the Scottish 
Government to the attention of the lead committee as  a useful further 
explanation of the provisions in the National Health Service (Scotland) Act 
1978 as amended, and clarification of the proposed use and scope of these 
delegated powers. 

Section 31 – Eligibility to be a contractor under the general medical services 
contract 

39. This power is similar to that at section 17CA(1), but it permits Ministers to 
prescribe conditions in relation to general medical services contracts under the 
1978 Act, rather than section 17C agreements.   

40. Section 31 of the Bill inserts a replacement section 17L into the 1978 Act.  
Very similarly to the power in section 17CA(1), section 17L(1) provides that a 
Health Board may enter into a general medical services contract “subject to such 
conditions as may be prescribed”. 

41. The Committee again asked the Scottish Government whether the effect of 
the power in the new section 17L(1) is to permit the general prescription of 
conditions before a Health Board can make a general medical services contract 
with a contractor (which is the current position in section 17L), rather than simply 
to impose conditions as to eligibility; whether that is the intended effect of this 
power; and whether there is any intention to prescribe further conditions beyond 
those relating to eligibility. The Committee noted that the purpose of the power 
described in the delegated powers memorandum referred only to the issue of 
eligibility.  

42. The Scottish Government’s response states that the effect of the power in the 
new section 17L(1) is the same as in the current section 17L(1), that is to permit 
the general prescription of conditions before a Health Board can make a general 
medical services contract with a contractor, and not simply to impose conditions as 
to eligibility.  Core eligibility criteria are set out in the new section 17L and it is 
intended that this power will be used (as is the current power) to prescribe 
additional conditions as to eligibility.  

43. Following this explanation the Committee finds the power acceptable in 
principle and that it is subject to negative procedure.  

Schedule 1 –paragraph 3 –time after which fixed penalty may not be given 

44. The Committee considered oral evidence on this power and other powers 
related to the fixed penalty regime at its meeting on 2 June. Paragraph 3 gives the 
Scottish Ministers power to prescribe a period of time following the commission of 
the offence to which the penalty relates after which a fixed penalty notice cannot 
be issued.  There was no clear indication in the DPM why:  
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• the time after which a fixed penalty notice may not be given was not specified 
on the face of the Bill,  

• there should be any need to amend this from time to time; and  

•  why such a time limit is required.   

45. During the evidence session Scottish Government officials explained that  it 
was not appropriate that a notice be served months or years after an offence.  It 
was for the Scottish Ministers to determine beyond what period a fixed penalty 
notice should not be issued.  There was a need for flexibility in the light of 
experience, hence the provision for the power to be exercised by subordinate 
legislation.  A seven day time limit was in contemplation, a period which the 
Scottish Government considered to be reasonable.  There was a similar provision 
in the Smoking, Health and Social Care (Scotland) Act 2005 (‘the 2005 Act’) for 
which a seven day period applied. 

46. The Committee agrees that it may not be appropriate to serve a notice 
months or years after the offence and that it may accordingly be appropriate to 
have a time limit beyond which a fixed penalty notice may not be issued.  The 
Committee also accepts that it may be necessary or appropriate, in the light of a 
change in circumstances or operational experience, to change that limit.   

47. However, the Committee remains of the view that the exercise of this power 
is of some significance since it defines the point at which civil penalties are no 
longer available as an alternative and only criminal sanction is possible.   

48. The Committee does not share the Scottish Government’s view as expressed 
in the DPM that the power in paragraph 3 (and the other connected powers in 
schedule 1) are essentially administrative matters.  These powers are extensive 
and open-ended.  They have the potential to significantly alter key elements of the 
fixed penalty regime.  In addition, the Committee remains of the view that the 
exercise of these powers may have significant and adverse effect on individuals.    

49. During the evidence session, the Scottish Government made serveral 
references to provisions in the Smoking, Health and Social Care (Scotland) Act 
2005. The Committee notes that the 2005 Act stipulates affirmative procedure for 
similar regulations. No clear justification has been given for the reduction in the 
level of scrutiny from that adopted in the 2005 Act.   

50. The Committee therefore reports to the lead committee and the 
Parliament, that, given that the power to set the time after which a fixed 
penalty may not be given is of importance in the context of the operation of 
the scheme and enforcement more generally, and that the power is not 
subject to any fixed limits within which it may be exercised, the power 
should be subject to affirmative procedure. 
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Schedule 1 – paragraph 4- power to prescribe the amount of fixed penalty 
and the discounted amount 

51. Paragraph 4 of schedule 1 gives the Scottish Ministers power to prescribe 
the amount of the fixed penalty and also the discounted amount.  While there may 
need to be flexibility to reflect changes in criminal justice fine policy and to which 
civil sanctions may be linked, the Committee would normally have expected the 
amount, or the maximum amount, of the fixed penalty to be set on the face of the 
Bill, as has been done with respect to conviction of an offence.  The Committee 
noted  that the proposed power would allow the penalty to be set at any level. 

52. In evidence officials stated that a variety of approaches had been adopted 
with respect to the setting of maximum penalties in fixed penalty regimes.  Some 
acts set out the maximum, others do not. The Scottish Government emphasised 
the need for flexibility.  The approach in this Bill was chosen for that reason.  The 
Scottish Government had not yet set a figure for the maximum penalty and more 
consultation would be required before a decision could be made.  There was no 
reference point against which the level of fixed penalty could be determined, but 
the penalty would have to be proportionate to the maximum fine of £2,500 on 
conviction. 

53. The Committee appreciates that a fixed penalty regime may have to provide 
for flexibility in certain respects.  However, the Committee considered that it would 
be feasible for the maximum penalty (within which Ministers could have a 
discretion to fix a maximum amount from time to time) to be specified on the face 
of the Bill, either by the specification of a particular sum, or by reference to a 
percentage of the maximum penalty for offences. The maximum level of penalty is 
a significant matter whether it arises in the context of a civil or criminal 
enforcement regime.  The Committee noted that there are a variety of approaches  
under different fixed penalty regimes.  The Committee considers that Parliament 
should have an appropriate level of control over how any maximum was set. 

54. The Committee reports to the lead committee and the Parliament that it 
considers the prescribing of maximum penalties which can be imposed for  
contravention of the law is a significant and important matter, whether it 
arises in the context of a civil or criminal enforcement regime. Accordingly it 
recommends that the exercise of the power to set maximum penalties 
should be subject to affirmative procedure.  

Schedule 1 – paragraph 11(2) – power to modify time to pay  

55. Paragraph 11(2) gives the Scottish Ministers power to substitute different 
deadlines for the 28 day payment and 14 day discounted payment deadlines 
specified in paragraph 5.  A shorter or longer period may be specified.   

56. The Committee noted the potential for the use of this power to reduce the 28 
and 14 day deadlines, with an increased likelihood of criminal proceedings being 
initiated as a result of failure to make timeous payment.   

57. As with the other powers considered at the evidence session, the Scottish 
Government emphasised the need for flexibility to adjust the scheme in the light of 

870



 

 9

experience.  It was acknowledged by the Scottish Government that the power 
could permit the minimum time to pay being reduced to as little as 24 hours, 
although this was not envisaged.  It was pointed out that the power would permit 
the period to be extended (as well as reduced).   

58. The Committee acknowleges that there may be a need for flexibility with 
respect to certain elements of the scheme and can envisage circumstances which 
may give rise to a need to extend the time limit for payment. However, the 
Committee does not consider that a general reference to the need for flexibility 
provides sufficient explanation or justification for the breadth of the power, nor 
adequate reassurance that the power will not be exercised in a manner which will 
reduce the time frame for the payment of fixed penalties to the possible detriment 
of individuals.  

59. The Committee reports to the lead committee and the parliament that, 
given the potential impact of the exercise of this power on individuals and 
that no clear justification has been given as to why it is necessary for the 
power to be exercisable without any limits as to what may be prescribed 
being set, it is appropriate that the exercise of the power be subject to 
affirmative procedure.  
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ANNEXE  
 

Response from Scottish Government 
 

Tobacco and Primary Medical Services (Scotland) Bill at stage 1 
 
Section 2 – power to distinguish adverts from display 
 
The Committee asks the Scottish Government–– 
 

• to explain the justification for the use of negative procedure when the 
exercise of the power and choice of regulatory regime impacts on the level 
of penalties applicable.  The application of affirmative procedure to a similar 
power in the Tobacco Advertising and Promotion Act 2002 is referred to 
and the Scottish Government is asked to explain the difference in approach. 

 
The Scottish Government notes that the power provided for in section 8 of the 
Tobacco Advertising and Promotion Act 2002 is also used for other provisions.  
That power is available to prescribe all of the requirements for a display of tobacco 
products.  Since there may be an area of overlap between a display and an 
advertisement, section 8 of the 2002 Act then goes on to confer power to 
distinguish between these in the same set of regulations.   
 
That power is therefore not directly comparable to the power in section 2.  The Bill 
fundamentally changes the law by banning the display of tobacco products.  There 
is thus no need for the type of power in section 8 of the 2002 Act to regulate 
displays, but there remains a need to allocate displays to one category or another.  
Negative procedure is appropriate for this limited purpose.  The difference in 
approach results from the fact that the regulations under the Bill have a much 
narrower scope than those in the 2002 Act. 
 
Section 3(1) – requirements in relation to display of prices 
 
Given that the power in section 3(1) defines the limits of permitted behaviour and 
therefore the scope of the offence provisions, and that it replicates the power in 
section 8 of the Tobacco Advertising and Promotion Act 2002 (‘the 2002 Act’), the 
Scottish Government is asked–– 
 

• why it is considered that negative procedure is appropriate given the nature 
of this power and that regulations under section 8 of the 2002 Act are 
subject to affirmative procedure. 

 
The power in section 3(1) is available only to set requirements for a display of 
prices, rather than to regulate a display of tobacco products as is the case in the 
2002 Act.  Again, it is not the equivalent of section 8 of the 2002 Act, as it is much 
reduced in scope.  The requirements are liable to be technical in nature and do not 
impose any more stringent limits on permitted behaviour than other similar 
regulations.  Given the narrow scope of the power, negative procedure is 
considered appropriate. 
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Section 8(2)(e) – form and manner of application for registration 
 
The Scottish Government is asked–– 
 

• in what manner or by what means does it propose to publish or otherwise 
make known to potential applicants the ‘form and manner’ of an application 
determined by the Scottish Ministers if this is not to be prescribed in 
subordinate legislation? 

 
The Scottish Government will produce information on how to make an application 
for registration on the Scottish Government website and in other guidance and 
publicity material.   
 
The Scottish Government is asked–– 
 

• if it considers that it would be more appropriate for the form and manner of 
an application under section 8(2)(e) to be specified in regulations, whereby 
the requirements would be clear and transparent and potential applicants 
would have access to them and know what they had to do in order to make 
a valid application for registration? 

 
The Act and the “prescribed information” will contain the essential requirements as 
to the contents of an application.  Parliament has scrutiny over these and these 
will be clear and transparent to anyone who reads the regulations, therefore, in the 
view of the Scottish Government, the subordinate legislation will contain the key 
elements of the registration scheme. 
 
As to the form and manner of the application, the Scottish Ministers will make this 
information widely available, but do not feel that it requires to be specified in 
regulations.  The intention is to make the form of application as user friendly as 
possible and they will consult widely and pay attention to ongoing feedback from 
users.   
 
The prescribed content of an application is in the legislation and cannot be altered, 
but flexibility over the form and manner of application will allow for speedy 
alterations and improvements to the information captured on the system to suit 
users, both tobacco retailers and enforcement authorities.  The Scottish 
Government’s view is that this is the right balance between legislative and 
administrative provision. 
 
There is plenty of legal precedent for this approach.  The protection of Vulnerable 
Groups (Scotland) Act 2007, section 71 (forms) is an example where the form and 
manner of applications to a scheme are for Ministers to determine. 
 
Section 17 – power to modify application to vehicles/vessels 
 
Given that the power in section 17 is very broad and has the potential to alter any 
aspect of the regime for the register of tobacco retailers as it applies in relation to 
vehicles, vessels and other movable structures, the Scottish Government is 
asked–– 
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• if it would not be possible for to specify and to restrict the nature, scope and 

extent of ‘modifications’ which may be provided for in regulations under this 
section? 

 
The Scottish Government does not consider this a broad or unrestricted power.  
The power in section 17 obliges them to make only “necessary” or “expedient” 
modifications to apply the measures set out in chapter 2 to vessels, vehicles and 
moveable structures.  This test constitutes a restriction on the power.   
 
The Scottish Government is asked–– 
 

• given the potential scope and effect of the power, for the justification for its 
view that negative procedure provides an adequate level of parliamentary 
control, particularly where it appears that the power could be used to make 
alternative provision in relation to significant matters such as offences and 
sentencing? 

 
The Scottish Government’s view is that the power only allows the Scottish 
Ministers to make modifications where it is necessary or expedient to make the 
existing law apply effectively to moveable structures.  The test of what is 
necessary and expedient is a strict test and it would not be possible under that test 
to introduce anything beyond that which is necessary or expedient to ensure that 
the measures in chapter 2 can be appropriately adapted to vessels, vehicles and 
moveable structures.   
 
For those reasons they do not consider that the power has a wide scope and 
effect.  Negative procedure is appropriate, since the existing law has to be applied 
within strict parameters. 
 
Section 30 – (new section 17CA(1)) arrangements – persons with whom 
agreements can be made – conditions which can be prescribed 
 
The Committee asks the Scottish Government–– 
 
• whether it considers that the effect of the power in section 17CA(1) is actually 

to permit the general prescription of conditions before a Health Board can 
make a section 17C agreement for the provision of primary medical services 
rather than simply a power to prescribe criteria for eligibility to perform such 
service, and is that the intended effect of this power? 

 
One of the intentions behind the provisions in the Bill regarding primary medical 
services is to achieve greater consistency in the eligibility of providers of primary 
medical services.  The intention is, therefore, to bring the powers to prescribe 
conditions in section 17CA(1) broadly into line with those in section 17L(1).  The 
Scottish Government considers, therefore, that the effect of the power in section 
17CA(1) is to permit the general prescription of conditions before a Health Board 
can make a section 17C agreement for the provision of primary medical services 
rather than simply a power to prescribe criteria for eligibility to perform such 
service. 
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• what it considers this power adds, beyond the existing provisions in section 

17E of the 1978 Act to make regulations with respect to section 17C 
arrangements, and in particular section 17E(3)(ca).  That paragraph provides 
the regulations can impose conditions (including as to qualifications and 
experience) to be satisfied by persons performing primary medical services in 
accordance with section 17C arrangements)? 

 
There is an important distinction to be made between persons who provide 
primary medical services, that is the persons with whom the Health Board enters 
into  agreements under section 17C (who may broadly be described as 
“contractors”), and those persons who perform the services (who may or may not 
be such persons).  The provisions in the new section 17CA of the Act relate to 
providers/contractors, not performers.  Section 17E(3)(ca) relates to the power to 
impose conditions to be satisfied by persons performing primary medical services 
in accordance with section 17C arrangements.  This is accordingly different from 
the power in the new section 17CA(1). 
 
• whether there is any intention to prescribe further conditions beyond those 

relating to eligibility?  
 
The core eligibility criteria are now set out in the new section 17CA and the current 
intention is that the power in 17CA will be used to prescribe additional conditions 
as to eligibility, but the Scottish Government considers that it is appropriate to 
provide for the same flexibility to prescribe conditions under the new section 
17CA(1) as is provided under the current and new section 17L(1).  
 
Section 31 – (new section 17L(1)) – general medical services contracts – 
conditions which can be prescribed 
 
In the context that the Scottish Government’s Delegated Powers Memorandum 
describes the effect of this delegated power as – “Regulations may impose 
conditions on Health Boards as to the persons they may enter into contracts with” 
the Committee may wish to ask the Government to explain–– 
 
• if it is considered that the effect of the power in the new section 17L(1) is 

actually to permit the general prescription of conditions before a Health Board 
can make a general medical services contract with a contractor (which is the 
current position in section 17L), rather than simply to impose conditions as to 
eligibility, and is that the intended effect of this power?  

 
It is considered that the effect of the power in the new section 17L(1) is the same 
as in the current section 17L(1), that is to permit the general prescription of 
conditions before a Health Board can make a general medical services contract 
with a contractor, and not simply to impose conditions as to eligibility.   
 and 
 
• if there is any intention to prescribe further conditions beyond those relating to 

eligibility?  
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The core eligibility criteria are now set out in the new section 17L and the current 
intention is that the power in 17L(1) will be used (as is the current power) to 
prescribe additional conditions as to eligibility, but the Scottish Government 
considers that it is appropriate to retain the flexibility of the powers in the current 
section 17L(1).  
 
Schedule 1 – fixed penalty scheme – following aspects: 
 

Schedule Para 3 –time after which fixed penalty can’t be given 
Para 4- prescribe amount of fixed penalty and discounted 
amount 
Para 11(2) – power to modify time to pay  

 
The Committee also agreed to obtain a further explanation as to the proposals for 
exercise of the powers to change significant elements of the fixed penalty scheme 
set out in paragraphs 3, 4 and 11(2) of schedule 1 and why it is considered that 
negative procedure is appropriate. 
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Health and Sport Committee report of fact-finding to GP services in London 
Thursday 27 August 2009 

Helen Eadie MSP and Mary Scanlon MSP (accompanied by Callum Thomson) 
visited two primary medical service operations operated by Atos Healthcare on 27 
August 2009, firstly to the Canary Wharf walk in centre and secondly to St Paul’s 
Way GP practice in Tower Hamlets. 

Background

Atos Healthcare is the name of the UK health care operation of Atos Origin, which is 
a French-owned company, with 40,000 employees worldwide and 14,000 in the UK.   
Atos Healthcare (AH) is the largest employer of doctors, outside the NHS, in the UK 
with it currently employing around 250 doctors. AH currently has the contract to 
provide medical assessments for social security purposes and also provides 
occupational healthcare for around 900,000 people in the UK.

Meeting 1: Walk in Centre 

There are 6 commercially operated walk in centres in England – 3 in London and 1 in 
each of Manchester, Newcastle and Leeds.

AH runs Tower Hamlets is an area of rapid population growth, with a very large 
Bengali population. Around one third of users of the walk in centre are Bengali. the 
one at Canary Wharf and also the one in Manchester.

The walk in centre has been in existence for around 5 years.  It provides a range of 
services, including minor surgery, but generally speaking its range of services is less 
than that can be provided by a traditional GP practice. That said, representatives o f 
AH was keen to stress that they dealt with a far wider range of ailments than just 
coughs and colds. AH said that the walk in centre has taken pressure off A&E. If 
patients cannot be dealt with by the walk in centre, they are referred on their own GP 
/ A&E. 

The walk in centre’s patients are a rough 50/50 mix of commuter (workers in Canary 
Wharf) and local population or transient population (e.g. people staying in local 
hotels).

Although it is a walk in centre, it is also possible to make an appointment for the 
same day. The walk in centre has a capacity for 120 patients per day, with typical 
activity being around 85 patients per day.
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The walk in centre does not hold medical records, as such.  With the permission of 
patients then details of consultations/prescriptions are sent to patients ‘home’ 
practices where patients are registered elsewhere.  AH were keen to stress that 
medical staff are very aware of the potential for people to manipulate the system by 
not going to their ‘ home’ GP, for example children presenting with injuries that may 
be child-abuse related.   

The walk in centre is attractive because of its convenience for commuter workers but 
also those people who are not registered for whatever reason.

The contract between the PCT and AH provides for 16 key performance indicators, 
including ones relating to patient satisfaction; complaints handling and data 
submission. The representatives of Tower Hamlets PCT reported that they are 
happy with the service being provided by the walk in centre, in particular they 
reported higher patient satisfaction levels and better data provision than was the 
case with other primary medical services in the area.

Meeting 2: St Paul’s Way, medical practice 

The previous (traditional GP-led) contract was terminated by the Tower Hamlets 
PCT following concerns about poor performance, with it being taken over by AH in 
January 2008. AH has a 5 year contract with the possibility of extension. AH employs 
5 doctors and other health care and support staff.  It is open 8 to 8 Monday to Friday 
and 9 to 5 on Saturday. The previous practice was open for shorter hours and not on 
a Saturday. Since AH took over the contract, three extra receptions have been taken 
on and a screening session has been added on Saturdays.  

The practice offers the same level of service as traditionally run practices. The local 
community was said to have been sceptical about the prospect of a commercially- 
run practice but the views expressed by the doctor and the PCT was that patients 
had got used to the change as they have realised that their own experience of 
seeing the doctor has not changed – the patient experience is the same regardless 
as to who employs the doctor.

There is a patient list of around 10,000 - around 70% of patients are of Bengali 
origin. It is reported as being the second most deprived area in England. Diabetes is 
a particularly big problem in Tower Hamlets.

The lead doctor in the practice said that the main positive changes since AH took 
over are that there has been better continuity of care for the patients (this is in sharp 
contrast to the suggestion from BMA that commercial providers are likely to lead to 
less continuity for the patient) albeit the contract has only been in place for around 
18 months to date.  The lead doctor also said that a good bond of trust has built up 
between clinicians and patients meaning that there has been an improvement in 
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patients’ management of chronic disease management and preventative health (e.g. 
attending for cervical smear tests).
The lead doctor cited AH as being very helpful in providing expert support to the 
practice, including HR support and marketing. In the case of the latter, the practice 
had recently participated in a local fayre and had relied on AH’s marketing.  The 
representatives of the PCT said that it would not have been able to give the specific, 
very local advice that AH had been able to give.

As with the walk in centre, KPIs were part of the contract between the PCT and AH. 
The lead doctor also stressed that the practice was working the PCT to address 
health inequalities.

Wider discussion 

The clinical director of AH was keen to stress that the strength of the levels of clinical 
governance. In his opinion it was stronger than in the NHS. The view from PCT 
representatives was that the presence of a commercial provider had been helpful in 
driving up standards in traditional, publicly-provided PMS.   

More generally, one example cited was the setting up of commercially operated 
specialist opthamology and orthopaedic  centres.  In the case of these services, the 
argument put forward by the PCT representative and the walk in centre doctor 
present was that not only had waiting times been substantially cut as a result of 
these centres but also it prompted traditional services to raise their game as to what 
their level of service.  

Widening out the argument, the point was made that primary medical service levels 
have been driven up because ‘local monopolies’ have had to respond to the 
challenge of the commercial sector or, increasingly, GP consortia.  There was a 
discussion about the extent to which GP consortia (i.e. companies owned by GPs) 
were now operating in England and competing against the commercial sector for 
multi million pound contracts.  There was a discussion about the extent to which 
these consortia were different in business approach to the commercial companies 
that they were competing with. The question was asked: is an NHS consortia based 
out of London competing for a primary medical services contract in Scotland any 
different to a commercial operator like AH or Serco?   

There was also a discussion about the extent to which there is a developing two tiers 
of pay levels for GPs – the perception that some GPs are earning commercial 
company director remuneration levels (for example the owners of the GP consortia) 
in comparison with the GPs who are employed by GP practices.  
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Present – meeting 1

Chris Heathcote, CBI 
Dr David Wright, Chief Occupational Physician, AH 
Jo Brogan, Site Manager, Canary Wharf Walk in Centre, AH 
Dr Sundeep Chohan, GP working at Canary Wharf Walk in Centre 
Roy Weston, Contract Manager, NHS London 
Nick Sodhi, Tower Hamlets PCT 
Liz Price, Tower Hamlets PCT 

Present – meeting 2

Chris Heathcote, CBI 
Dr David Wright, Chief Occupational Physician, AH 
Jo Brogan, Site Manager, Canary Wharf Walk in Centre, AH 
Nick Sodhi, Tower Hamlets PCT 
Dr Fahim Chowdhury, Lead GP, St Paul’s Medical Centre 

Callum Thomson
Clerk to the Health and Sport Committee 
1 September 2009 
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Scottish Parliament 

Subordinate Legislation 
Committee 

Tuesday 19 May 2009 

[THE CONV ENER opened the meeting at 14:16] 

Tobacco and Primary Medical 
Services (Scotland) Bill: Stage 1 
The Convener (Jamie Stone): I welcome you 

all to the 17th meeting in 2009 of the Subordinate 
Legislation Committee. We have no apologies and 
a full house. I ask everyone to turn off their 
mobiles and BlackBerrys.  

Agenda item 1 is consideration of the delegated 
powers memorandum for the Tobacco and 
Primary Medical Services (Scotland) Bill. We 
welcome from the Scottish Government Mary  
Cuthbert, the head of tobacco, sexual health and 
HIV policy, and Edythe Murie, principal legal 
officer. It is a pleasure to have you join us today. 

We agreed to hold an evidence session to 
examine the delegated powers relating to the fixed 
penalty scheme for offences under chapters 1 and 
2 of the bill, which deal with tobacco products. Just 
to clarify, what we are probing is the Scottish 
Government’s justification for what powers should 
and should not be in the bill, and how far they 
might go. We want to put a bit of flesh on the 
bones of that on behalf of the Parliament. Helen 
Eadie will ask the first question.  

Helen Eadie (Dunfermline East) (Lab): It is  
nice to see Mary Cuthbert again.  Ian McKee and I 
spent a long time with her last week. 

Mary Cuthbert (Scottish Government Public 
Health and Health Improvement Directorate):  
Don’t I know it. 

Helen Eadie: I welcome her to this committee.  

My questions centre on the provision in 
paragraph 3 of schedule 1 for a time limit for the 
issue of a fixed penalty notice. Can you please 
explain why there is a need for a time limit beyond 
which a fixed penalty notice may not be given and 
how that power might be used? 

Edythe Murie (Scottish Government Legal 
Directorate): That type of provision appears in a 
number of fixed penalty schemes; it just puts a 
final time limit on serving a notice. You can 
imagine that we would not want a notice to be 
served months or years after the offence. In this  
case, we have left it to the Scottish ministers to 
prescribe a time. We left the time element to 

regulations just to allow for adjustment in the light  
of experience when the scheme is up and running.  
There is a similar provision in the Smoking, Health 
and Social Care (Scotland) Act 2005. 

Helen Eadie: Do you want to say any more 
about how that power might be used? 

Edythe Murie: Mary Cuthbert might want to say 
something on the policy front. 

Mary Cuthbert: When we were pulling the bill’s 
provisions together, we considered carefully what  
should rightly be in the bill and what should be 
confined to regulations. We could have followed a 
number of options and precedents, but we opted 
for the seven-day approach of the 2005 act. I 
suppose seven days seems a reasonable period 
for the time after which a fixed penalty notice 
should not be issued. The fixed penalty notice 
would probably be issued immediately. Nine times 
out of 10, it would involve someone who had been 
caught out by a test purchasing exercise. It would 
be clear that an offence had been committed and 
that the fixed penalty notice could be issued.  
However, we came up with the figure of seven 
days, which seems a reasonable period.  

Helen Eadie: Would it not be possible to specify  
in the bill the time after which a fixed penalty  
notice may not be given? Why do you need a 
subordinate legislation power to set that time? 

Mary Cuthbert: I suppose that allows a certain 
amount of flexibility to cope with the problems that  
we will find once the scheme comes into 
operation. For example, some problems have 
been experienced with the smoking ban—although 
we have not changed the time period—particularly  
with vehicles in which people have been seen to 
breach the ban. There have been problems in 
finding out who the owner is  and so on in order to 
enable enforcement officers to issue a fixed 
penalty notice. It was therefore deemed 
appropriate to have flexibility in the bill so that, if 
seven days was not appropriate, we could extend 
it or, indeed, reduce it, if we felt that that was more 
appropriate.  

Tom McCabe (Hamilton South) (Lab): What 
circumstances lead you to believe that you might  
need to amend the time after which a fixed penalty  
notice cannot be given? 

Mary Cuthbert: Obviously, this is the first time 
that we have proposed the use of fixed penalty  
notices in relation to tobacco sales law. Once the 
scheme is up and running, we will seek to amend 
the time period only if we feel that there is  
sufficient evidence from enforcement agencies in 
the field that a different period needs to be 
specified. Obviously, we would have detailed 
discussions about developing the regulations. We 
have had such discussions all along about the 
bill’s provisions, as Helen Eadie probably heard ad 
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infinitum when we gave evidence at last week ’s 
Health and Sport Committee meeting. We will  
have detailed discussions with everybody 
concerned so that we have a provision in the 
regulations that people are comfortable with and 
think is proportionate.  

Ian McKee (Lothians) (SNP): I am concerned 
about the maximum amount of the fixed penalty. It  
is obviously important, but it seems that it could be 
a moveable feast. Why could not the maximum 
fixed penalty under section 20 be set  out in the 
bill? 

Edythe Murie: There are diverse approaches to 
fixed penalty schemes throughout the statute 
book. It is a question of flexibility. We expect the 
provisions to be in place for years to come and,  
over the years, there may be changes in social 
attitudes to the severity of the offence. Putting the 
maximum penalty in regulations gives us the 
flexibility to deal with that. 

Ian McKee: The maximum penalty in other fixed 
penalty schemes is set out in the act in, for 
example, the Antisocial Behaviour etc (Scotland) 
Act 2004 and the Aquaculture and Fisheries  
(Scotland) Act 2007. Why differ for this bill ’s 
scheme? Surely the principles are the same. 

Edythe Murie: Equally, other acts do not set out  
the maximum size of their fixed penalty schemes;  
for example, the Town and Country Planning 
(Scotland) Act 1997 and the Smoking, Health and 
Social Care (Scotland) Act 2005. Some acts relate 
the fixed penalty to the standard scale, so there is  
a variety of approaches out there. The approach in 
this bill was chosen simply for reasons of flexibility.  

Ian McKee: So it is just a matter of chance 
which approach is chosen.  

Edythe Murie: No, I do not think that it is a 
matter of chance. One consideration, for example,  
is whether there will be changing social attitudes 
over the years. 

Malcolm Chisholm (Edinburgh North and  
Leith) (Lab): What do you anticipate would be the 
maximum amount of a fixed penalty? 

Mary Cuthbert: At this stage, we have not  
determined what the penalty would be. We would 
certainly have that in regulations before stage 2,  
but we have not set a figure. Because the bill  
takes the approach of three strikes and you are 
out—that  is, three fixed penalty notices—some 
have said that the amount of the fixed penalty  
should increase, but the bill provides for one fixed 
penalty amount. Under the smoking ban, the fixed 
penalty for retailers is £200, but you get some 
money off if you pay on time. I think that the 
current penalty for a smoker is £50. We are 
probably talking about that kind of range. The 
offence would attract a level 4 maximum penalty of 

£2,500, so we would be looking at something in 
proportion to that sum, but we have not as yet set  
a figure.  

Malcolm Chisholm: It is interesting that you 
referred to level 4 on the scale and your colleague 
pointed out that, in some other schemes, there is a 
relationship between the civil and the criminal 
penalty. Even if you do not  want to state a 
maximum penalty because, as you said, people’s 
attitudes might change over time, would it not be 
appropriate to provide a link between the powers  
to set maximum penalties under the two regimes? 

Mary Cuthbert: We could consider that, but we 
determined at the time that we would not put a 
figure in the bill. However, if there were a 
recommendation that we should look at that, we 
would do so.  

Malcolm Chisholm: What is your working 
assumption about the power to set penalties in 
terms of percentages under the two regimes? 

Mary Cuthbert: Ian McKee mentioned the 
Aquaculture and Fisheries (Scotland) Act 2007.  
Although it says that the maximum penalty can be 
no more than 80 per cent of a level 4 fine, the 
regulations that flowed from that act set the fixed 
penalty at £200. We would have to look at that and 
determine a reasonable figure to set. As Edythe 
Murie said, one could adopt a number of models— 

Malcolm Chisholm: You are open-minded 
about the possibility of making the penalty a 
percentage of the maximum amount. 

Mary Cuthbert: At the end of the day, ministers  
would have to decide on that, but we could 
consider it.  

Malcolm Chisholm: My last question is: is there 
an alternative reference point that you anticipate 
could determine the maximum amount of a fixed 
penalty or do you have only a percentage in mind?  

Mary Cuthbert: If you consider the current  
tobacco sales situation, in which proceedings have 
been initiated, although the maximum fine is  
£2,500, the average fine is something like £170.  
You want a fine to be a reasonable deterrent for 
people who breach the law,  but it  must be 
proportionate because, ultimately, the penalty  
could be taken further—for example, a banning 
order could be imposed or the person could be 
prosecuted in court, if that were deemed the most  
appropriate way to deal with the situation. 

Malcolm Chisholm: So you think that the 
current fines that are issued under other tobacco 
legislation are a yardstick. 

Mary Cuthbert: They seem to be a yardstick. 
The level of fine that can be applied under 
smoking legislation seems reasonable. However,  
as I said, we have not determined what the 
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penalty should be and we need to do more 
consultation before we reach a conclusion.  

Jackson Carlaw (West of Scotland) (Con): 
Given that a fixed penalty has been levied, we 
want  people to be able to pay it. The power under 
paragraph 11(2) in schedule 1 permits the 
deadlines for the payment of fixed penalty notices 
to be reduced. Most people have got used to 
having 28 days in which to pay, or 14 days in 
which to pay a discounted sum, so why and in 
what circumstances would ministers wish to 
reduce the deadlines of 28 and 14 days, which are 
specified in paragraphs 5(1) and 5(4) in schedule 
1 to the bill? 

Edythe Murie: We are not necessarily arguing 
that ministers will do that; again,  it is about having 
the flexibility to adjust the scheme if practical 
difficulties arise in the light of experience. The 
provisions are expected to be in place for many 
years and it is therefore sensible not to be stuck 
with something that you find is not working on the 
ground. There is nothing more to it than that. 

Jackson Carlaw: Is that reasonable? If the 14-
day period were reduced significantly, it would be 
difficult to be certain that an individual, having 
received the fixed penalty notice and made 
arrangements to pay, would have sufficient time to 
guarantee that they had complied with the notice.  
Why would it be considered inappropriate, for 
example, to specify in primary legislation a 
minimum time to pay the penalty? The concern is  
that in theory, the minimum time to pay could be 
24 hours, which renders the provision rather 
difficult. 

14:30 
Edythe Murie: It could be 24 hours in theory,  

but I cannot imagine that we would ever propose 
that regulation. I expect that over the years ways 
of making payment will change; they have 
changed vastly over the past few years—I am old 
enough to remember when everything was paid 
for by cheque and now that is dying out. We are 
just looking to the future and anticipating practical 
changes on the ground.  

Mary Cuthbert: I think that I am right in saying 
that the provision is not just to reduce the time 
limit; we could also increase it. The power is  to 
vary the time limit. We might find that 28 days 
does not give people sufficient flexibility and we 
might increase the time limit. 

Jackson Carlaw: It is just that people are now 
fairly used to the convention of having 28 and 14 
days to pay; it seems to work well and is  
reasonable in most people’s minds. Having that  
flexibility in schedule 1 might give rise to concern 
that the motivation for reducing the minimum 
period might  be to try to collect a greater sum in 

fines by making it difficult for people to pay within 
the shorter time, thereby making them liable to pay 
the higher fine. 

Mary Cuthbert: If we were seeking to alter the 
28-day limit, some procedure would have to be 
attached to it—we would need to demonstrate that  
it was appropriate to alter it. I know that this does 
not necessarily make the power right or wrong, but  
there is a similar provision in other legislation to 
allow flexibility if we feel that it is appropriate in 
practice. The power is not only to reduce the 
deadline; it could extend it. The power would give 
us the right to vary the period. 

Jackson Carlaw: You are saying that with 
almost a straight face. 

Bob Doris (Glasgow) (SNP): So far, we have 
subordinate legislation that can be used to 
determine the level of the fine, to specify the time 
after the alleged offence has happened in which 
the fixed penalty notice can be issued, and to vary  
the period in which to make payment. Those wide-
ranging powers are not in the bill; they are bolted 
on by subordinate legislation.  

Why is no provision made for the way in which 
fixed penalty notices will be served, given that that  
will impact on the time available to pay? Why 
would that not be defined in the bill? We now have 
several powers that are not defined in the bill but  
bolted on by subordinate legislation.  

Edythe Murie: Are you talking about what  
happens on the ground? 

Bob Doris: Yes. There is nothing in the bill to 
say what the procedure is for issuing a fixed 
penalty notice in a shop, for example.  

Edythe Murie: I imagine that the notice would 
just be handed over. In many cases, it would 
happen in the case of a test purchase.  

Mary Cuthbert: The approach is not without  
precedent. Enforcement officers are used to giving 
out fixed penalty notices so it is a matter of 
following enforcement procedure, which I presume 
would be covered in enforcement guidance and 
protocols that we agree in the implementation of 
the act. I am not sure whether it is appropriate to 
set out in detail those procedures on the face of 
the bill because the enforcement agencies have to 
have a certain level of flexibility. We are not  
proposing an entirely new procedure to give out  
fixed penalty notices. Obviously, there are 
provisions in the bill that allow us to say how the 
system will operate, but the practical issue of a 
fixed penalty notice is an enforcement procedure 
to which the enforcement agencies will be well 
used.  

Bob Doris: Are there examples of other bills in 
which the procedure for issuing fixed penalty  
notices has been included in the bill, or would the 
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Tobacco and Primary Medical Services (Scotland) 
Bill be the first, if it were to happen? 

Edythe Murie: I am not aware of any examples.  

Mary Cuthbert: I honestly do not  know. Such 
procedure is certainly not included in the smoke-
free laws. 

Bob Doris: Given the significance of the powers  
under paragraphs 3, 4 and 11(2) of schedule 1,  
what  is the justification for using negative as 
opposed to affirmative procedure? 

Edythe Murie: As you can see, we have opted 
for affirmative procedure in some cases. Our 
thinking was that the elements of the scheme that  
the Scottish ministers seek to prescribe in 
instruments that are subject to negative procedure 
are those that  might  be liable to require 
adjustment, either in the light of experience of the 
scheme in practice or just as a result of changing 
times, which could lead, for example, to changes 
in the value of money. Although those are 
important parts of the scheme, they are not  
structural elements. The scheme’s structure is all  
dealt with in the primary legislation. The 
instruments in question will give rise to extremely  
uncomplicated provisions, such as, “the amount  
prescribed is £X, ” or, “for X days substitute Y 
days.” Instruments that deal with other parts of the 
scheme, in relation to which we felt that more 
complex issues might arise, such as the 
circumstances in which notices might not be 
served, will be subject to affirmative procedure. In 
other words, we have picked out elements that are 
liable to need to be adjusted or to change over the 
course of time. 

Bob Doris: I know that you are saying that the 
powers in question are administrative powers as 
much as anything else, but it could be decided 
through the use of a negative instrument that  
someone who faced a fixed-penalty fine would 
have only seven days to pay it. Mr Carlaw’s point  
was that the relevant provision could be altered 
quite dramatically and that that would affect the 
bill’s implementation on the ground. Rather than 
use a negative instrument for that, would it not be 
best if such an argument had to be made to the 
full Parliament as part of its consideration of an 
affirmative instrument? 

Edythe Murie: We are not advocating that  no 
procedure should apply—the Parliament will get to 
consider all  those elements. It is a question of 
balance. We went through all  the powers carefully  
and picked out those for which we thought that the 
use of negative instruments was more appropriate;  
for others, we chose affirmative procedure.  

The Convener: Thank you very much indeed. It  
was good of you to join us. We will take one 
further look at the issue and will report back before 

the cabinet secretary gives evidence to the lead 
committee. 

Agenda item 2 is on the same subject:  
delegated powers in the Tobacco and Primary  
Medical Services (Scotland) Bill. We disposed of a 
number of the delegated powers that we were 
content with at our meeting on 28 April and put a 
number of questions to the Government, to which 
we have received its response in writing.  We will  
go through the response section by section, just to 
tidy things up. 

We have obtained further explanation from the 
Scottish Government on the power in section 2 to 
provide whether a display that amounts to an 
advertisement is to be subject to enforcement 
under the bill or under the Tobacco and 
Advertising and Promotion Act 2002, and the 
power in section 3(1) to impose requirements in 
relation to the display of prices of tobacco 
products or smoking-related products in a place 
where tobacco products are offered for sale. Do 
we agree that the proposed powers are 
acceptable in principle and that they are subject to 
negative resolution procedure? 

Members indicated agreement.  

The Convener: Section 8(2)(e) deals with the 
power to determine the form and manner of an 
application for registration in the register of 
tobacco retailers. Now that we have obtained 
further explanation from the Scottish Government,  
do we agree that the proposed powers are 
acceptable in principle and that no procedure is  
appropriate? 

Members indicated agreement.  

The Convener: Section 17 contains the power 
to provide that in its application to vessels, 
vehicles and other moveable structures, chapter 2 
of the bill shall be subject to such modifications as 
the Scottish ministers consider necessary or 
expedient. [Interruption.] I thank the legal team for 
pouring me some water—I had a small green thing 
that hops about in water in my throat. 

As presently drafted, the power under section 17 
to modify chapter 2 of the bill in its application to 
vessels, vehicles and moveable structures 
appears to be too wide in scope, but in the light of 
the Scottish Government’s response, do we agree 
to recommend that the Scottish Government 
should bring forward an amendment to make it  
clear that the power is to be applied only when it is 
necessary or expedient to make the existing law in 
chapter 2 apply effectively to moveable 
structures? 

Members indicated agreement.  

The Convener: Are we content to recommend 
to the lead committee that if the Scottish 
Government does not bring forward an 
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amendment to make it clear that the power is to be 
applied only when it is necessary or expedient to 
make the existing law in chapter 2 apply effectively  
to moveable structures, the use of affirmative 
rather than negative procedure would be 
appropriate? 

Members indicated agreement.  

The Convener: Section 30 deals with the 
arrangements in section 17C of the National 
Health Service (Scotland) Act 1978 that relate to 
persons with whom agreements can be made.  In 
relation to proposed new section 17CA(1) of the 
1978 act, are we agreed, now that we have 
obtained further explanation from the Government,  
that the powers in question are acceptable in 
principle, and that it is appropriate that they are 
subject to negative resolution procedure? 

Members indicated agreement.  

The Convener: Are we content to draw to the 
attention of the lead committee the answers that  
we got from the Government? 

Members indicated agreement.  

The Convener: In relation to new section 17L of 
the 1978 act, which is provided for by section 31,  
“Eligibility to be contractor under general medical 
services contract”, are we agreed, now that we 
have seen the Government’s response, that the 
power is acceptable in principle, and that it is 
appropriate for it to be subject to negative 
resolution procedure? 

Members indicated agreement.  
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Tobacco and Primary Medical Services (Scotland) Bill: The Committee took 
evidence on the Financial Memorandum of the Tobacco and Primary Medical 
Services (Scotland) Bill from—  

Mary Cuthbert, Bill Team Leader and Head of Tobacco, Sexual Health and 
HIV Policy, Marjorie Marshall, Economic Adviser, Analytical Services Division, 
Anna Wallace, Bill Team Manager, and Marleen Walker, Head of Branch, 
General Medical Services, Scottish Government. 

Decisions on taking business in private: The Committee agreed to consider a 
draft report on the Financial Memorandum of the Tobacco and Primary Medical 
Services (Scotland) Bill in private at a future meeting and to consider a draft report on 
its strategic budget scrutiny inquiry in private at its next meeting. 
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Scottish Parliament 

Finance Committee 
Tuesday 26 May 2009 

[THE CONV ENER opened the meeting at 14:00] 

Tobacco and Primary Medical 
Services (Scotland) Bill: 
Financial Memorandum 

The Convener (Andrew Welsh): Good 
afternoon and welcome to the Finance 
Committee’s 14th meeting in 2009 in the third 
session of the Scottish Parliament. I ask everyone 
to turn off mobile phones and pagers. 

The first item on the agenda is evidence on the 
financial memorandum of the Tobacco and 
Primary Medical Services (Scotland) Bill. Members  
will have received copies of all the written 
submissions. 

I welcome to the committee the following 
Scottish Government officials: Mary Cuthbert, bill  
team leader and head of tobacco, sexual health 
and HIV policy; Marjorie Marshall, economic  
adviser in the analytical services division; Anna 
Wallace, bill team manager; and Marlene Walker,  
head of the general medical services branch. Do 
any of the witnesses wish to make an opening 
statement? 

Mary Cuthbert (Scottish Government Public 
Health and Health Improvement Directorate): I 
have not prepared anything, but I thought that it  
might be helpful to provide some context to our 
work on the bill. In developing the provisions—
particularly those on tobacco, which have taken 
quite a long time to draw up—we have worked 
very closely with our stakeholders, particularly the 
retail sector, which, after all, will feel an impact  
from the proposals. Indeed, for that very reason,  
we developed a regulatory impact assessment for 
the proposals and engaged as effectively as we 
felt we could with the various constituent bodies,  
which have since told us that they welcome our 
openness and transparency in developing the 
provisions. Anna Wallace and Marjorie Marshall 
developed the RIA and engaged very well with 
people.  

That said, I have looked at the new information 
contained in some of the submissions to the 
committee. It is clear that certain bodies feel that  
we did not engage with them as well as we might  
have done, but I want to make it plain that that  
was through no lack of will on our part.  

The Convener: I remind the committee that  
Jackie Baillie and Derek Brownlee are leading the 
questioning on the bill, but other members can ask 
questions if they so wish. 

Jackie Baillie (Dumbarton) (Lab): I thank Mary  
Cuthbert for her opening statement.  

Although the bill’s cost to the Scottish 
Government budget is relatively minor, will the 
provisions have a cost impact on existing 
budgets? Where are you getting the money from? 
What existing budgets will absorb the cost?  

Mary Cuthbert: We expect to absorb the 
additional funding required primarily in the current  
expenditure on our tobacco control programme. In 
the RIA and the other assessments that we have 
carried out for the financial memorandum, we 
have been quite generous in anticipating what the 
various areas of expenditure might be. Obviously, 
we will be very happy if we come in under budget,  
but we felt that we should try to give as realistic a 
picture as possible.  

That said, this sort of financial information is  
made up of assessments and assumptions, and 
we cannot guarantee that the amounts that we 
have suggested will be exact until we implement 
the provisions. As I have said, however, we feel 
that we have been quite generous in those 
assumptions.  

Jackie Baillie: Are you able to ensure that  
registration to the national database will continue 
to be free? That is a worry for local businesses.  

Mary Cuthbert: As you will see from the bil l  
papers, we considered a number of options in 
developing the proposals. However, we—and 
ministers—were very clear that we wanted to 
reduce the impact on business as much as 
possible and therefore we felt that we should stick 
to the proposal of free registration to a national 
database. The bill would not allow us to impose a 
fee anyway. We drafted it deliberately in that way 
because, even though this Administration will not  
charge, the retail sector feared what a future 
Administration might do. That means that, if a 
decision to start charging is ever taken, the 
Government would have to come back to the 
Parliament with proposals and justify the decision.  
We felt that that was the appropriate way forward.  

Jackie Baillie: I will develop the theme of 
impact on the business sector. For example, the 
Scottish Grocers Federation estimates that  
counter installations will cost in excess of £10,000 
and the Scottish Retail Consortium suggests a 
range of between £2,000 and £25,000. Have you 
underestimated the likely cost? Whatever the cost 
may be, should the Government compensate such 
businesses in some way for providing that  
additional facility? 
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Mary Cuthbert: Marjorie Marshall and Anna 
Wallace are probably better placed to talk about  
the detail; I will talk about the principles. We had 
detailed discussions with the Scottish Grocers  
Federation, the Scottish Retail Consortium and 
other representatives of the retail sector from large 
businesses down to small corner shops. In 
developing our proposals, we took at face value 
the information that they gave us about the costs 
that might be incurred. Obviously, they gave us 
that information without having seen the legislative 
proposals, but they were open with us and I feel 
that we were open with them about how far we 
could go. Many of the assumptions that those 
organisations have made are perhaps based on 
the idea that retailers will have to refurbish their 
shops completely.  

Although people use the term “under the 
counter” for shorthand, we have never said in any 
of the papers that we have published that we are 
talking about tobacco products being under the 
counter. We need to find a solution that allows 
retailers to fulfil the policy objectives of the bill—to 
hide tobacco products from display—without being 
too restrictive about how they go about it. As we 
develop the regulations that underpin the bill, we 
will need to have further discussions about that  
with the sector. In fact, we have already had some 
meetings and will have further open dialogue with 
retailers. They have clearly laid out their stall, as 
we would expect them to do.  

Anna Wallace (Scottish Government Public 
Health and Health Improvement Directorate): 
During the development of the regulatory impact  
assessment, we met the Scottish Grocers  
Federation five times and received a number of 
written submissions from it. We also discussed the 
draft regulatory impact assessment and the 
financial memorandum with the federation, so we 
were quite surprised to see it give that figure 
because it is not the figure that the federation has 
given us in the past. I appreciate that it has had 
more time to consider the numbers, but the first  
response that we had from it was that the cost  
would be from £2,000 to £10,000.  

We know that businesses will want to develop 
different solutions, which is why the bill is drafted 
the way that it is. As Mary Cuthbert said, the 
Government is not necessarily saying that retailers  
should adopt an under-the-counter solution. The 
figures from the Scottish Grocers Federation are 
indicative of the most expensive solution. We want  
to work closely with retailers to ensure that we do 
not impose such a cost on them but come up with 
a solution—on which the retail  sector, not the 
Government, should lead—that achieves the 
principles of the bill without being overly  
prescriptive such that retailers have to refit their 
shops completely.  

On implementation, we listened to what  
businesses had to say about how quickly they 
refitted their shops. We took that into account and,  
in an effort to minimise the cost to business, have 
given a longer lead-in time for small businesses to 
ensure that, when they refit their shops, they do so 
as part of a planned refurbishment.  

Marjorie Marshall (Scottish Government 
Health Finance Directorate): As Mary Cuthbert  
said, we took the estimates that the industry gave 
us. In fact, in response to comments that retailers  
made to us, we gave three separate sets of 
estimates rather than simply assuming an average 
or median figure. We tried to reflect that different  
types of businesses would be impacted with 
different costs. The costs for large supermarkets  
would clearly be different from those for small 
corner shops. As Anna said, we talked to a 
number of representatives from different parts of 
the retail sector and tried to reflect the different  
costs. 

Jackie Baillie: Large supermarket chains and 
other retailers on that scale are likely to renew 
their fixtures and fittings on a regular basis, but it  
has been a while since my corner shop did so.  
The assumption that retailers will absorb the cost  
because they renew their fixtures and fittings 
anyway may be false. Is there a plan to provide 
any compensation, especially to the smallest  
retailers that will be affected? 

Anna Wallace: We had extensive discussions 
about refitting with the National Federation of 
Retail Newsagents. Since the bill was introduced, I 
have met representatives of the federation, which 
seemed to think that a period of three to five years  
was fair. In many of the estimates that have been 
given, the cost of general refitting has been 
included in the cost of removing the gantry. We do 
not think that that is linked directly to hiding the 
display of cigarettes—it is something that retailers  
just have to do. 

We have been in discussions with retailers  
about solutions, some of which—such as keeping 
the gantry and covering up cigarette packets—
would cost nowhere near as much as was 
estimated at the start. The estimates that are 
given in the submissions are for pulling out the 
gantry, replacing it with something else and 
completely refitting underneath the counter. We 
are working with retailers to minimise costs. The 
financial memorandum contains quotes from 
Canada of as little as £200 or £550. That seems 
like a reasonable cost over five years. 

Jackie Baillie: I am keen to push you on the 
issue. The bill is clear about your intention, which 
is admirable and for which there is general 
support. However, having done the studies, you 
are also clear about what does and does not work.  
If you want to make a clean break and to ban 
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displays, why are you now saying that you will try  
to accommodate them by allowing retailers to pull 
down shutters and so on? The industry has read 
the bill—as I would read it—as seeking to ban 
displays and to ensure that cigarettes are kept  
under the counter or somewhere else out of sight.  
Now, because of the potential cost of the 
measure, you are saying that cigarettes can be 
kept in sight. 

Anna Wallace: Neither we nor the minister have 
ever said that cigarettes must be kept under the 
counter—that was just the strapline that was used.  
Mary Cuthbert, who is the bill team leader, may be 
able to put the matter into perspective. When we 
talk to retailers about shutters, we do not mean 
shutters that can be opened and left open; the 
Scottish Retail Consortium highlighted that point.  
Retailers will still have to come up with a solution 
that ensures that cigarettes are hidden from 
display at all times. 

Jackie Baillie: So a cost will be attached to the 
measure. Will you be able to bottom out that cost 
in the work that you will do? 

Anna Wallace: We can certainly work more 
closely with retailers on the issue. Let us look at  
the flip-side. We have been in discussions with 
retailers about what they can put in the place that  
cigarettes have historically occupied, which is a 
prime point-of-sale advertising spot. I have heard 
anecdotal evidence of adverts for the lottery, for 
example,  going up there.  Retailers could generate 
revenue from the area. Gerard Hastings has 
spoken about retailers moving with the times and 
giving people what they want. The incidence o f 
smoking is reducing; people do not want cigarettes  
to be up on display. We need to consider other 
products that they might want to put in that place.  

Jackie Baillie: I do not doubt the efficacy of 
such measures. I am questioning whether it is 
appropriate to recompense those retailers—
especially small retailers—who do not change 
their fixtures and fittings with the same frequency 
as some larger retailers. 

Mary Cuthbert: Under the current plans and in 
the bill, there is no provision for compensation. I 
repeat that we are continuing to work with the 
industry to seek solutions that are more cost  
effective, to reduce the burden on business as 
much as we can, without undermining the principle 
of the bill. Be assured that none of the discussions 
that we have had about possible solutions will  
undermine that principle, which is encompassed in 
the legislation. However, the more prescriptive we 
are about where retailers should store their 
tobacco products, the higher the costs will be.  
Many of the costs that have been given have been 
developed on the basis that we will  tell retailers  
that they must do one thing and not another. The 
bill is not drafted in that way. We are in discussion 

with retailers to help us to develop the subordinate 
legislation that will support the bill. As I said to the 
other committees before which I have appeared,  
we will do our best to have all of this bottomed out  
over the summer. By the time that we get to stage 
2, the committee will  have a clear set of proposals  
on which to hold the Government to account.  

14:15 
Jackie Baillie: I assume that you are not closing 

the door on providing some form of compensation,  
albeit that your intention at the moment is not to do 
so. 

Mary Cuthbert: That is certainly not on the 
radar at present. Obviously, at the end of the day,  
the decision is one for ministers, but we have not  
budgeted for that. The financial memorandum 
does not include the making of any form of 
compensation to shops. 

Jackie Baillie: There is one area where you are 
likely to make savings. I think that everyone would 
sign up to the idea of the national health service 
being the long-term beneficiary of the bill. Have 
you made any attempt to quantify the savings in 
that regard? I see that the question is being 
passed down the line. [Laughter.]  

Marjorie Marshall: Clearly, the most significant  
long-term savings are likely to be to the NHS. 
Again, in the main, the legislative proposals are 
aimed at the under-18s. Any savings to the NHS 
are therefore likely to be over a significant  
period—it will be 15 or 20 years before we will  
begin to see them. When we looked at raising the 
age limit, we estimated around £4 million per 
annum in savings to the NHS in about 20 years ’  
time.  

Based on the same methodology, our estimate 
is now somewhere between £5 million and £10 
million per annum in savings to the NHS. There 
are likely to be savings in court costs and, i f we go 
down the route of fixed penalty notices, in trading 
standards costs. Trading standards officers tell us  
about the time and resource that it takes to 
prepare cases for court. Clearly, there is a 
potential resource saving in that regard. 

Derek Brownlee (South of Scotland) (Con): I 
return to the provisions on displays that are a 
crucial aspect of the bill. By and large, the criticism 
in the responses that we have received has been 
about the potential cost to small businesses of the 
display regulations. Section 1(4) talks of ministers  
bringing forward regulations to set out the 
conditions when a display will not constitute an 
offence. Most of what you can do to address 
retailers’ concerns comes under the regulations 
about which you have spoken. At this stage in the 
legislative process, what initiatives are you taking 
forward in this respect or is the provision in the bill  
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simply there as a permissive measure—one that  
you plan to work up at a later stage? 

Mary Cuthbert: I am not sure that I quite 
understand the question.  

Derek Brownlee: I will give an example. In your 
earlier discussion with Jackie Baillie,  you said that  
one option would be to screen the tobacco display  
and open it up only at the point of sale. A literal 
reading of the bill  might lead one to say that that  
was a display, depending on how long the screen 
was open for, and that an offence had therefore 
been committed. Let us assume that there is a 
queue of people in a shop, all of whom want to 
buy tobacco. In that case, the display would be 
open for quite a while and people at the back of 
the queue would be able to see the display.  

I assume that you might make regulations to say 
that, where a display is made for the purpose of 
retrieving something to be sold, after which it is 
screened again, no offence has been committed.  
Is that the case? Do you have an idea of the 
circumstances for which regulations will be made? 
Do you have a number of circumstances in mind 
or is the provision an enabling provision to allow 
regulations to be made at a later stage to deal with 
any problems that emerge in the implementation 
of the bill? 

Mary Cuthbert: The regulations will say what is  
allowable when a transaction is being undertaken.  
A number of options will be given—for example,  
that five packets of cigarettes may be displayed.  
Some people have suggested the option of the 
time that it takes to make a sale—for example,  
that a display can be opened for 10 seconds or 
however long it takes to retrieve a packet of 
cigarettes.  

Several options could provide the solution that  
might be in the detailed regulations. We must find 
a solution that does not stop legitimate 
transactions in shops and does not undermine the 
principle. For example, if a curtain covered the 
cigarette packets, the whole curtain would have to 
be pulled back to obtain a packet of cigarettes,  
which would break the display ban. We must  
consider how we word the regulations so that the 
principle is not breached while we allow normal 
transactions in shops. 

Various solutions exist. Some are expensive,  
such as the mechanism whereby pressing a 
button brings up a packet of cigarettes. Much 
innovation is going on. We must bottom out the 
issue with retailers to ensure that we do not inhibit  
them from undertaking the legal transaction of 
selling a packet of cigarettes while not  
undermining the ban on point-of-sale display. 

Derek Brownlee: Do you intend to provide at  
least some regulations in draft before the bill is  
passed? 

Mary Cuthbert: Yes. We told the Health and 
Sport Committee that we would look to bottom out  
the issue over the summer and to have a set of 
regulations by stage 2. 

Derek Brownlee: I think that you said that the 
bill does not permit a charge for registration, but I 
have just scanned it and I see nothing that  
prevents you from charging. Am I missing 
something? 

Mary Cuthbert: The reverse position applies. 

Derek Brownlee: So because the bill does not  
permit charging— 

Mary Cuthbert: We do not have a solicitor with 
us, but I think that a legal instrument would be 
required to allow for charging. Nothing in the bill  
would allow us to make a charge. 

Derek Brownlee: Perhaps you can write to us if 
what has been said is wrong.  

Section 8(2)(e)—the final condition about  
applications—says that an application must  
“be made in such form and manner as is determined by the 
Scottish Ministers.”  

Do “form and manner” not cover paying a fee? 

Mary Cuthbert: The provision relates to the 
form and manner in which we determine that  
people can apply to be registered. That is nothing 
to do with charging.  

Derek Brownlee: We have received information 
on vending machines. The reason for banning 
them seems to be that the people who use them 
cannot be supervised, so they are incompatible 
with the bill’s broader aims. However, we have 
received evidence that ways around that issue 
exist. Did you consider some supervision of 
vending machines? 

Anna Wallace: Although—regrettably—we 
could not consult the National Association of 
Cigarette Machine Operators before the bill was 
published, we obtained through discussions with 
the Department of Health figures from NACMO for 
the radio-frequency control unit. Those figures 
were used in the regulatory impact assessment, 
which weighed up the costs to business, 
Government and local authorities and which 
considered the benefits. The units would have a 
cost and would also have cost implications for 
landlords, who would have to train staff in what to 
do—as with alcohol licensing, staff would be 
trained. Landlords make a small margin from 
vending machines, and further costs would narrow 
that margin. It is clear that the benefits of getting 
rid of vending machines outweigh other factors.  
Perhaps Mary Cuthbert can say more. 

One intention behind the bill is to update 
tobacco sales law, which dates back to 1937. The 
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minister decided that selling tobacco—a harmful 
product—from a self-service machine was not  
right and was incompatible with what  we now 
know about tobacco, in comparison with what we 
knew in 1937. The decision was based on the 
health implications and on bringing the law up to 
date.  

Mary Cuthbert: The policy is set out clearly in 
the policy memorandum. We certainly tried to 
engage as effectively as we could with the 
industry, although our intentions are slightly  
different and it was obvious that the industry would 
not necessarily like the outcome. We certainly  
considered all the options, and the regulatory  
impact assessment was done on that basis. We 
feel that we have done as good a job as we can as 
officials, and the decision was taken on that basis. 

Derek Brownlee: I do not want to put words in 
your mouth but, in effect, there is a cost benefit  
argument of which you are sceptical, although that  
would in general be a decision for the industry. It  
sounds as though, in effect, the ministerial policy  
decision trumped the considerations that the 
industry raised. Whether or not we agree with that,  
the decision has been taken.  

Mary Cuthbert: It would be wrong for the 
industry to suggest that we did not think about the 
other options, because it is clear that we did. The 
RIA sets out the options that we considered. Some 
submissions suggest that we did not consider 
other options, but we did. The decision was taken 
that the best way to ensure that no person who is  
under 18 can access cigarettes from a vending 
machine is to have a complete ban on vending 
machine sales. 

David Whitton (Strathkelvin and Bearsden) 
(Lab): I declare an interest in that I have a 
constituent who runs a vending machine company 
and who has written to me about the issue. The 
company is in Pauline McNeill’s constituency, but  
the owner lives in my area.  

Am I right in thinking that, before the bill was 
published, you spoke only to Sinclair Collis and 
not to NACMO? 

Mary Cuthbert: Yes, although we knew about  
NACMO and we made attempts to contact it. 
Marjorie Marshall and Anna Wallace started on 
that in July 2008. We published our proposals for 
legislation in May 2008 in “Scotland’s Future is  
Smoke Free: A Smoking Prevention Action Plan”,  
in which we said clearly that we would consider 
tobacco sales laws, including issues to do with 
vending machines. When we started to develop 
the RIA, which was immediately after that, officials  
tried to contact NACMO, but were unsuccessful.  
Eventually, we had a meeting with Sinclair Collis,  
which has the biggest single holding of vending 
machines in Scotland—it has 2,000 of the 4,000 or 

so that exist. Sinclair Collis agreed that it would try  
to help us contact NACMO, but even then NACMO 
did not get back to us. We have the e-mails to 
show that we made good attempts. We do not  
want to get into an I said, he said situation, but we 
certainly did our level best to contact NACMO.  

We knew that NACMO was in contact with the 
Department of Health. As Anna Wallace said, we 
received United Kingdom-wide information, but we 
did not really bottom out the matter. We put up our 
hands on that—it was our job to do that and we 
tried our level best, but we did not succeed.  
Members have probably seen the minister’s letter,  
in which she explains how we went about the 
regulatory impact assessment process. NACMO 
eventually got in touch with us when, after the bill  
was published, in an answer to a parliamentary  
question we said that we had not spoken to the 
association. A week or two after that, NACM O got  
in touch with us and we met with representatives 
of it. Since then, we have been in dialogue with 
NACMO and we continue to have dialogue.  

David Whitton: My constituent owns a company 
called McLaren Vending Ltd, which runs 500 
machines and has 14 full -time staff. Mr McLaren 
tells me that they will  all lose their jobs as a result  
of the bill. What compensation measures are in 
place to help him pay for redundancy costs? 

Mary Cuthbert: There is no compensation 
under the bill.  

David Whitton: So the bill just forces him out of 
business and there is no compensation for that. 

Mary Cuthbert: We do not know the options 
that exist for diversification. We have not been 
able to establish exactly what kind of jobs you are 
talking about, not that it matters whether they are 
full or part time. We have tried to get information 
from NACMO on such matters. We keep getting 
different figures, although we have secured a 
meeting in a week or so at which we might bottom 
out some of that. We are as keen as anyone else 
is to find out what the underlying factors are.  

14:30 
David Whitton: I note what the minister says in 

her letter, but Mr McLaren made the point to me 
that all of his machines are within licensed 
premises, which you can only get into in the first  
place if you are 18 or over. Anyone who is buying 
cigarettes from one of his vending machines is  
buying it in licensed premises and would not be 
underage anyway.  

Mary Cuthbert: That is one of the arguments  
that has been put forward. Quite an extensive test  
purchasing exercise was recently undertaken 
down south. I cannot remember the figures off the 
top of my head, but about 15 machines were 
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tested, all of which were in licensed premises, and 
the testers managed to get 12 sales. I am afraid 
that the fact that the machines are in licensed 
premises does not necessarily mean that they will  
not be accessed by someone under 18.  

David Whitton: You have seen the evidence 
that we have been given that underage smoking is  
more the result of bootleg tobacco being smuggled 
into the country, and that rather than shutting 
down vending machines, we should be beefing up 
trading standards. What is your reaction to that?  

Mary Cuthbert: That suggestion has often been 
made, and some who oppose the measures say 
that there is not enough evidence to support what  
we are doing. They say, “All these young people 
get illicit products”, but there is no evidence to 
support that  either. We are mindful of the fact that  
there are a lot of illicit products on the go. Through 
the enhanced tobacco sales enforcement 
programme, which we have agreed with the 
Convention of Scottish Local Authorities, and 
which involves all the local authorities, we are 
trying to tackle not only illegal sales from 
legitimate businesses but the illicit products that 
are on the streets. HM Revenue and Customs has 
given us a lot of help and support in that.  

We have given resources—£4.5 million over 
three years—to local authorities to help them to 
beef up their trading standards practices. We are 
working closely with trading standards and HMRC 
to try to address the concerns expressed by 
retailers in on-going discussions at official and 
ministerial levels.  

I would not claim—I do not think that anyone 
would—that we can suddenly solve the problem, 
but there has been much more effort in that  
direction.  The provisions in the bill  will  mean that  
trading standards officers, for the first time, have 
powers to act against people who are selling illicit 
products. We have listened to the concerns and 
we are trying to address them. 

Derek Brownlee: We are hearing very different  
things from the retail trade to what we are hearing 
from others. It struck me as rather ironic that on 
the day on which the bill was introduced, the New 
Zealand Government abandoned similar 
proposals. I wondered whether there has been 
any discussion of New Zealand’s cost benefit  
analysis with your counterparts there. I appreciate 
that New Zealand is a very different jurisdiction 
and that it has a different legislative framework,  
but presumably basic issues such as the cost and 
benefit of displays will be relatively common.  

Mary Cuthbert: Anna Wallace and Marjorie 
Marshall are probably closer to the international 
evidence. However, I had a meeting recently with 
someone who had come over from New Zealand 
and was campaigning to get  the Government of 

New Zealand to change its mind. I think that there 
had been a change in Administration, and that  
abandoning the proposals was a political 
gesture—that would be my summing up—rather 
than being based on any lack of evidence that the 
proposals would work. There is hope that there will  
eventually be a positive decision—the wording of 
the statement did not rule it out  completely. I think  
that New Zealand has a coalition Government and 
that there is some element  of support for the 
proposals in the Government. I would not read too 
much into what happened there.  

James Kelly (Glasgow Rutherglen) (Lab): 
Like David Whitton, I want to pick up on the issue 
of vending machines. Paragraph 92 of the 
financial memorandum states that the bill will lead 
to 
“14 people being made redundant as a result of the ban on 
sale of tobacco from vending machines.”  

As we have already touched on, that figure was 
based on redundancies at one company.  
However, a further 14 such companies have since 
been identified. Therefore, I want to drill down into 
the assumptions that underlie that figure.  

It has been mentioned that, given the difficulties  
in contacting NACMO, a pro rata calculation was 
done that suggested that  6,522 vending machines 
are in operation in Scotland and that discussions 
with Sinclair Collis, which has 2,000 machines,  
suggested that 14 redundancies would result from 
the bill. However, that leaves in excess of 4,000 
machines, for which no job losses or impacts have 
been assessed. What assumptions were made in 
the figure that was inserted in paragraph 92 of the 
financial memorandum? 

Anna Wallace: The wording in the paragraph—I 
have it as paragraph 91, but I could be wrong—is  
very careful in what it says about sales from 
vending machines. The paragraph states: 

“The Scottish Government is aw are of only one company  
operating in Scotland that w ould be affected by the ban.”  

The financial memorandum says nothing about the 
number of vending machines, as it deals only with 
the impact on business. We go on to admit:  

“This company has adv ised the Government that all staff 
employed in Scotland, totalling 14, w ould have to be made 
redundant.”  

When writing that, we had no implementation 
plans and the minister still wanted to talk to the 
industry about how we might best implement the 
bill in a way that might meet some of the concerns 
that had been raised. Perhaps with a longer lead-
in time, those people would be able to find other 
jobs, but we have assumed that they would be 
made redundant. Obviously, we could put into the 
financial memorandum only the numbers that we 
knew. We now have updated figures, but those 
have changed a number of times, as Mary  
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Cuthbert said. Even Sinclair Collis, which told us  
that there would be 14 redundancies, has now 
said that the number would be 15, so the figure 
seems to be changing almost weekly. However,  
we will work closely with the industry to get some 
rigour in the numbers and then amend the 
financial memorandum. We have assured all the 
companies involved—we will probably meet the 
industry on a number of occasions over the next  
few months—that the financial memorandum 
reflects accurately the impact that the policy will  
have on the companies that will be affected.  

Mary Cuthbert: It is probably worth saying that,  
in our discussions, Sinclair Collis in particular was 
very open with us that the industry is clearly in 
what we might call recession anyway. Particularly  
since the smoking ban was introduced in 2006, the 
number of machines has been dropping quite 
dramatically. Sinclair Collis ’s holding has halved,  
as has the number of employees. The industry is  
already shrinking. That does not lessen the impact  
on the individuals concerned, but it  puts into 
perspective the fact that the industry is declining.  

James Kelly: I welcome the fact that the 
financial memorandum will be updated, but I have 
some concerns that the supposedly robust  
regulatory impact assessment was completed 
after discussions with only one company, which is  
responsible for 2,000 machines. Potentially, based 
on the available figures, there is a base of in 
excess of 4,000 machines out there that were not  
included in the assessment.  

Marjorie Marshall: I should say that that  
number is the correct pro rata figure from the 
numbers that were quoted by the Department of 
Health, which we always suspected were an 
overestimate. The number is not used anywhere in 
the RIA or the financial memorandum as a basis  
for calculations for either costs or benefits. 

James Kelly: What was the thinking behind the 
fact that nothing was built into the potential costs 
in respect of the remaining vending machines, on 
which there had been no discussions? 

Marjorie Marshall: As my colleagues have 
outlined, the additional costs relate to 
employment. However, as has been said, the only  
organisation that we could talk to was Sinclair 
Collis. It was therefore difficult to make other 
estimates. However, as I said, that figure of 4,000 
machines is not used as a basis for any of the 
costs or benefits that are mentioned in the RIA or 
the financial memorandum.  

Joe FitzPatrick (Dundee West) (SNP): On 
redundancies, I understand that you had difficulty  
communicating with NACMO, but that discussions 
are now progressing. As part of those discussions,  
will you discuss diversification for the companies? 
I know that some pubs in Dundee have diversified 

by changing cigarette vending machines for 
machines that vend smoking cessation products. 
Might that be a possible approach? We do not  
want people to lose their jobs. If there is a positive 
way of turning round the situation, I hope that we 
are doing what we can to help with that. 

Mary Cuthbert: Absolutely. When we met 
NACMO, that was one of the issues that we 
discussed. Obviously, the meeting was difficult for 
officials, because the NACMO representatives 
were disgruntled, but once we got over the initial 
difficulties, we had a fairly constructive discussion 
about the other possibilities. Obviously, NACMO’s 
first line is that it wants to keep cigarette 
vending—let us be honest about that. However, I 
suspect that, as we move on to implementation,  
we might have more helpful discussions with 
NACMO. 

Jeremy Purvis (Tweeddale, Ettrick and 
Lauderdale) (LD): I want to check whether I heard 
Ms Marshall correctly. I think that she said that the 
figure of about 6,500 vending machines is not in 
the RIA or the financial memorandum.  

Marjorie Marshall: No—it is. 

Jeremy Purvis: You now believe that the 
assumption that there are 6,552 machines is  
inaccurate. 

Marjorie Marshall: Yes. 

Jeremy Purvis: But that is the basis on which 
you estimated the cost. 

Marjorie Marshall: No. The point is that that  
figure was not used for any calculations. It is  
simply given as an indicative figure of the number 
of machines in Scotland, based on a pro rata 
calculation using the number of machines in the 
UK. For example, the figure did not form the basis  
for calculating the reduction in sales. It was not  
used as a basis for any calculations; it is simply 
quoted in the RIA to give an indication of the size 
of the market. We realised that it might be an 
overestimate, but it was the only figure that we 
had.  

Jeremy Purvis: The letter from the minister of 
24 April stated that the financial memorandum 
would be updated. We are now a month on but, as  
far as  I am aware, the committee has not been 
presented with an updated financial memorandum. 
Is the Government asking us to report on a 
financial memorandum that we know will not be 
the most relevant one? 

Mary Cuthbert: The problem is that we have 
not been able to update the financial 
memorandum because of the difficulties in 
bottoming out the figures—we keep getting 
different figures from NACMO. We are doing our 
level best, but we did not want to update the 
financial memorandum and then say to the 
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committee the next week, “Sorry, but we’ve got the 
wrong figure.” NACMO has included different  
figures in its evidence to the Health and Sport  
Committee.  Several figures are being bandied 
about. We did not want to give you a figure that we 
might then have to correct. We want to be 
absolutely certain that the final figures that we 
arrive at are accurate, particularly in relation to job 
losses. That is why we have not updated the 
financial memorandum.  

Jeremy Purvis: Would it be best if the 
committee paused in its reflection on the matter 
until you provide us with updated information? We 
will not be able to report on the accuracy of the 
financial memorandum before we have that  
information before us. 

Anna Wallace: That is for the committee to 
decide, but all that we can work on at present is 
the information that has been provided in evidence 
to the Finance Committee and the Health and 
Sport Committee. The most recent information that  
we have is that the bill will affect 60 staff.  
However, we want rigour in the figure. For 
example,  we know that McLaren Vending vends 
other products, so we do not know whether its  
people are involved full time with cigarette 
vending. We do not undervalue part-time jobs—
whether a job is part time or full time, it is still a job 
and still provides a person with an income. The 
figure does not have the rigour that we want yet,  
but that is the figure that we have.  

14:45 
Jeremy Purvis: The committee is being asked 

to scrutinise a Government bill. The information 
that is before us is the Government ’s estimate that  
14 staff could lose their jobs, but you now say that  
the number of job losses could be 60. You do not  
know whether the number could be 160 or six. We 
are being asked to scrutinise figures that  you tell  
us are not robust. When will  you have robust  
information that will allow us to scrutinise the 
financial memorandum properly? That is not up to 
the committee to decide, given that the 
Government presents the memorandum and is in 
control of the timetable.  

Mary Cuthbert: We are due to meet NACMO at  
the beginning of June—it has taken us a while to 
agree a date that fits in with NACMO’s holidays 
and so on. As soon as we have had that meeting 
and bottomed out NACMO’s concerns, we will  
update the financial memorandum. 

I repeat that we felt that it would be 
inappropriate for us to provide an updated figure 
that we had to alter. We keep receiving different  
figures. As I am sure the committee wants to, we 
need to understand much better what the 
information means. 

It is clear that the cost benefit analysis in the RIA 
was based on sales of cigarettes to under-18s.  

Marjorie Marshall: The information is based on 
the Scottish schools  adolescent  lifestyle and 
substance use survey data. 

Jeremy Purvis: My point is that the bill came 
from the Government, so the Government decided 
when to int roduce it and ask Parliament to 
scrutinise it. However, I will move on.  

The Convener: When did NACMO contact you 
to change the figures? The minister’s letter says 
that NACMO 
“recently made contact w ith off icials”. 

Anna Wallace: NACMO makes the distinction—
as we do—between company owners and the staff 
who work for them. It is clear that the impact on 
company owners will be different from that on the 
people whom they employ. NACMO initially gave 
figures of 14 owners and 28 staff. In submissions 
to the Health and Sport Committee, NACMO’s 
northern chairperson gave a total of 28, whereas 
NACMO’s chairperson gave a total of 42. I quickly 
went  back to NACMO to assess the number and 
was given the figure of 45. At the same time,  
Sinclair Collis changed its number to 15. In the 
space of about three weeks, we had three 
numbers from NACMO and two numbers from 
Sinclair Collis. We have interrogated the figures 
and queried inconsistencies. 

Jeremy Purvis: The financial memorandum 
estimates the cost of the registration scheme to be 
£750,000, which is broken down over two years.  
When we considered the Health Boards 
(Membership and Elections) (Scotland) Bill, under 
which costs were expected to be incurred in 2011-
12, the Government said that it could not provide 
information because that was outside the current  
spending review period. However, the financial 
memorandum to the Tobacco and Primary Medical 
Services (Scotland) Bill says that costs of 
£400,000 are associated with that year. Which 
position should we believe? 

Mary Cuthbert: We can go only by  the financial 
memorandum that we have produced for the bill. 

Jeremy Purvis: Does the figure represent  
agreed expenditure? 

Mary Cuthbert: In terms of— 

Jeremy Purvis: A budget. 

Mary Cuthbert: In terms of the cost of the 
registration scheme? 

Jeremy Purvis: I understand that the financial 
memorandum estimates that a cost of £400,000 
will be incurred in 2011-12—is that correct? The 
cost in 2010-11 will be £350,000. Have I got that  
the wrong way round? 
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The Convener: Will you give us a reference? 

Jeremy Purvis: I am looking at paragraph 77.  

The Convener: Before the officials respond, I 
advise them that i f they wish to clarify their oral 
evidence in writing later, they should please do so. 

Anna Wallace: The figure is based on the 
assumption that we will have the same 
programme budget in the next spending review.  

Jeremy Purvis: Right. I know that you cannot  
answer for another bill team, but in your capacity 
as someone who has corporate responsibility for 
the Government, I ask you to come back to the 
committee with more information because what we 
are being told is at variance with what the 
committee has been told in the past—I am thinking 
about the Health Boards (Membership and 
Elections) (Scotland) Bill. 

I turn to the costs on business. The financial 
memorandum contains an estimate of the number 
of tobacco outlets in Scotland and information 
about the range of costs. Why was a range of the 
estimated overall costs on business not included? 
An extrapolation from the midpoint of your 
estimates of the costs comes to nearly £9 million,  
but it seems that you did not wish to include a 
global sum in the financial memorandum.  

Anna Wallace: Marjorie Marshall can give you 
more detail about that, but it is very difficult to 
know the numbers of small, medium-sized and 
large retailers. We could not get the figure from 
the retailers so Marjorie Marshall looked at other 
national statistics to try to gauge the figure.  

Marjorie Marshall: As I think I said, we 
produced a global sum originally in response to 
comments from retailers and other organisations,  
but it made more sense to look at costs to retailers  
of different sizes. One reason for int roducing the 
registration scheme is that it  is difficult  to get  
information about the number of retailers that are 
involved in retailing tobacco. There is no one data 
source; we have to use a number of different  
sources to get the information. As I said, the 
reason for producing costs for different parts of the 
retail sector was in response to comments, 
particularly from Fiona Moriarty of the Scottish 
Retail Consortium, about the fact that there are 
different sizes of business. We can certainly add 
up and aggregate the figures. 

Jeremy Purvis: I ask because the Government 
does not seem to have given any global estimate  
of the costs on business, or even just a range of 
the costs. The information that we seem to be 
getting now is that, even if you take the midpoint of 
your various estimates, the cost could be £9 
million and mean 60 job losses. However,  none of 
that is clear from the information that is in the 
financial memorandum. Perhaps you can come 

back to the committee with a range of costs within 
a global sum. 

On the cost to local authorities, I note that you 
estimate a reduction in proceedings in the sheriff 
court, but an increase in applications for banning 
orders in relation to tobacco sales. I might be 
wrong, but as far as I can see, there is no estimate 
of the sums that might be provided to local 
authorities in applying for orders. Is that correct? 

Anna Wallace: The bill  establishes banning 
orders for the first time, so no council has ever 
applied for a banning order in the context of 
tobacco sales legislation. The fixed-penalty notice 
system will work in conjunction with the banning 
order system. Instead of referring a person to the 
procurator fiscal for flouting the legislation on 
tobacco sales, trading standards officers will be 
able to issue a fixed-penalty notice, which will  
allow the local authority to collect revenue. We 
have not accounted for that revenue in the 
financial memorandum, either. Under the banning 
order scheme, if a person receives three fixed-
penalty notices in a three-year period, the council 
can apply to the court for a banning order.  

We had detailed discussions with COSLA on the 
financial memorandum and the regulatory impact  
assessment. As Marjorie Marshall outlined earlier,  
bringing all the evidence together and getting a 
conviction is quite a complex process and can 
take up to two days. We have outlined some costs 
that are associated with court cases in the 
different courts. We thought that the savings 
involved in councils not reporting every case to the 
procurator fiscal would make the cost of applying 
for a banning order marginal.  

We have spoken to trading standards officers,  
who do not anticipate a huge number of banning 
orders. They think that the deterrent of losing the 
right to sell tobacco would mean that a retailer 
may get one fixed-penalty notice, or even two, but  
that the chances of their getting three notices and 
being banned would be low. 

Jeremy Purvis: I am sorry, but the financial 
memorandum is clear. Paragraph 82 says:  

“Therefore w e do not consider that the provisions of Par t 
1 w ill give rise to any administrative, compliance or other  
costs for local authorit ies.”  

A local authority will issue fixed-penalty notices, 
apply for banning orders and carry out an annual 
programme of enforcement across all the tobacco 
retailers in its area—all of that will be done for 
nothing. That is amazing.  

Mary Cuthbert: We have given local authorities  
specific resources in support of the enhanced 
tobacco sales enforcement programme. They are 
already spending money on trading standards,  
so— 
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Jeremy Purvis: I am sorry to interrupt, but no 
funding is committed to that beyond 2011, as we 
have heard in evidence—unless such funding is in 
the £400,000 that you will write to us about.  

Mary Cuthbert: Hang on a minute. There is a 
continuing budget for trading standards as part of 
the local government settlement. On top of that,  
we have agreed to give local authorities £1.5 
million a year to support the enhanced tobacco 
sales enforcement programme, which flows from 
the smoking prevention action plan that we 
published last year. That money has now gone 
into local authority baselines, so it will  continue as 
long as local government funding continues. It has 
been used in Edinburgh to pay for additional  
officers, for example, but it is obviously up to each 
individual local authority to decide how to spend it  
in support of the enhanced programme and the 
other outcomes that we have asked councils to 
achieve.  

Specific new resources are going into trading 
standards to support enforcement in relation to 
tobacco. 

The Convener: On a point of clarification,  I 
notice that the advertising and marketing costs of 
the display ban will be £350,000, as will those for 
the registration scheme. However, those costs 
appear to include issuing two separate information 
packs and setting up two separate websites. 
Would it not be more cost effective to have a 
single information pack and website? 

Anna Wallace: Yes. Those are the upper range 
of costs and they are also based on the increase 
in the purchasing age, which involves an 
information and awareness-raising campaign for 
retailers and young smokers, particularly 16 and 
17-year-olds. We think that the amount of money 
that has been allocated for those purposes is quite 
generous and that we may be able to merge some 
of the campaign work. We have been in 
discussion with colleagues in the alcohol misuse 
team about the possibility of combining resources 
and making savings if certain legislative changes 
were made in relation to alcohol.  

The Convener: We like to hear that you are 
making savings.  

Derek Brownlee: I have a question on the 
general medical services part of the bill, which 
may or may not be a welcome break from the 
tobacco licensing part. Paragraph 94 of the 
financial memorandum says: 

“the proposals could potentially reduce competit ion by  
excluding providers w hich do not meet the criter ia, and if a 
Health Board w as unable to place a contract because of 
this exclus ion, the result ing service could be more 
expensive for the Health Board to provide if it  had to run the 
practice directly and employ doctors”.  

Will you give us a bit more information and set out  
the cost differential between a salaried general 
practitioner service and the partnership model with 
which more of us are familiar? 

Marlene Walker (Scottish Government 
Primary and Community Care Directorate): I 
cannot give you specific figures for each. The vast  
bulk of GP contracts are negotiated on a UK basis, 
so the cost is agreed by a number of bodies. If a 
health board had to employ a salaried doctor, it  
would have additional involvement in overseeing 
the contract and deciding which services were 
going to be provided. We were thinking of that  
contrast between additional health board 
involvement and a national contract, in which all  
the services and their costs are clearly set out and 
agreed UK-wide. 

15:00 
Derek Brownlee: Nonetheless, you are 

confident that it would be more expensive to have 
directly employed doctors. 

Marlene Walker: We have said that it “could be 
more expensive”. We do not have definitive figures 
to be able to compare the full cost to a health 
board of providing a salaried GP service 
compared with the cost of a contracted one.  

Derek Brownlee: Would any of the Scottish 
health boards have indicative figures on that? 
Some health boards must have had to provide 
salaried services from time to time for whatever 
reason. 

Marlene Walker: Yes. We could ask them 
whether they could give us some indication of the 
difference in cost. 

Derek Brownlee: That  would help us to 
understand the scale of what we are talking about. 

If the bill was enacted tomorrow, how many 
general practitioners would be affected? Would 
any existing services be prohibited? 

Marlene Walker: No. The provisions are not  
retrospective, so the bill  would affect only future 
new contracts. 

Derek Brownlee: As far as you are aware, are 
there any current contracts that could not be 
renewed under the bill? 

Marlene Walker: Only if they were new 
contracts. 

Jackie Baillie: I will explore that a little further. I 
understand that you are not looking back, but I am 
interested in finding out whether there are any 
companies that currently would not fulfil the criteria 
in the bill. 

Marlene Walker: We have asked all health 
boards to provide us with that information. So far,  
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five have responded and said that all their existing 
contracts would comply with part 2 of the bill. They 
include Lothian NHS Board and Greater Glasgow 
and Clyde NHS Board, which are the two biggest. 

Jackie Baillie: So it might not be necessary to 
provide a salaried service because, in practice, 
nobody is doing it.  

Marlene Walker: That is right. 

The Convener: Do our witnesses want to make 
any final statement? 

Mary Cuthbert: No. 

Jackie Baillie: They look shell shocked.  

The Convener: I thank Mary Cuthbert, Marjorie 
Marshall, Anna Wallace and Marlene Walker for 
attending and for their evidence.  
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I am writing in respect of the Tobacco and Primary Medical Services (Scotland) Bill, which
the Health and Sport Committee is due to report on shortly. I refer to my letter of 24 April
highlighting to the Committee new information that had come to light in relat~onto the impact
on business of banning the sale of tobacco from vending machines.

As outlined in my original letter, the Scottish Government conducted a rigorous Regulatory
Impact Assessment in order to assess and minimise the impact of the proposals on
business. Throughout this period my officials actively sought the views of affected
businesses, including tobacco retailers and wholesalers, vending machine operators and
specialist tobacconists.

I would like to reiterate that the Scottish Government has been transparent in developing the
Tobacco and Primary Medical Services (Scotland) Bill and, in relation to reducing the
availability of tobacco from vending machines to under 18s, I would like to remind the
Committee that I stated publicly on a number of occasions my intention to legislate in this
area prior to the Bill being published.

Following correspondence and discussions with representatives from the National
Association of Cigarette Machine Operators (NACMO), Scottish Government officials now
have a clearer picture of the scale of the cigarette vending machine industry in Scotland
including the number of employees. However, it should be made clear that there remains a
high degree of uncertainty over exact numbers. In the absence of any suitable official data
source, Scottish Government officials are totally reliant on the data supplied by NACMO and
the individual firms.

In addition to Sinclair Collis, the largest company operating in Scotland, NACMO have
identified 14 firms operating cigarette vending machines.

Latest figures provided by Sinclair Collis show that the company employs 15 individuals.
However, given that this company is a wholly-owned subsidiary of Imperial Tobacco, it may
be that there is scope for their employees to be redeployed.
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Information remains unavailable on three small firms operating in Scotland.

The remaining 11 are all small firms with only one employing more than 10 people.

Three of the firms operate a dozen machines or less, with two of these reporting part-time
employment for one individual, the other, an owner manager.

For five of the firms, cigarette vending represents 100 per cent of their turnover. All other
firms operate machines vending other products, representing from 10 to 70 per cent of
turnover. All companies, whether cigarette vending represents 100 or 30 per cent of their
turnover, maintain that the loss of the cigarette machines would render their business
unviable.

From the data supplied, the numbers of employees so far identified who would potentially be
affected by a ban are:

o 11 self employed;
o 44 full time staff (assuming the 7 full-time employees working for Sinclair Collis

cannot be redeployed), and
o five part time staff.

This assumes that the staff employed by Sinclair Collis cannot be redeployed. This suggests
that around 60 people would be affected by a ban on selling tobacco from vending
machines.

It should be noted that Sinclair Collis has previously noted that this is an industry already in
decline and that they have already had to make employees redundant.

I hope this information is helpful.

SHONA ROBISON
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EXTRACT FROM MINUTES OF PROCEEDINGS 
 

Vol. 3, No. 22   Session 3 
 

Meeting of the Parliament 
 

Thursday 24 September 2009 

 

Note: (DT) signifies a decision taken at Decision Time. 

Tobacco and Primary Medical Services (Scotland) Bill: The Minister for Public 
Health and Sport (Shona Robison) moved S3M-4807—That the Parliament agrees 
to the general principles of the Tobacco and Primary Medical Services (Scotland) 
Bill. 

After debate, the motion was agreed to ((DT) by division: For 102, Against 16, 
Abstentions 1). 

Tobacco and Primary Medical Services (Scotland) Bill: Financial Resolution: 
The Cabinet Secretary for Health and Wellbeing (Nicola Sturgeon) moved S3M-
4467—That the Parliament, for the purposes of any Act of the Scottish Parliament 
resulting from the Tobacco and Primary Medical Services (Scotland) Bill, agrees to 
any expenditure of a kind referred to in paragraph 3(b)(iii) of Rule 9.12 of the 
Parliament’s Standing Orders arising in consequence of the Act. 

The motion was agreed to (DT). 
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Tobacco and Primary Medical 
Services (Scotland) Bill: Stage 1 
The Deputy Presiding Officer (Alasdair 

Morgan): The next item of business is a debate 
on motion S3M-4807, in the name of Nicola 
Sturgeon, on stage 1 of the Tobacco and Primary 
Medical Services (Scotland) Bill. 

14:56 
The Minister for Public Health and Sport 

(Shona Robison): I am pleased to open the 
debate on the general principles of the Tobacco 
and Primary Medical Services (Scotland) Bill.  

Before I turn to the substance of my speech, I 
have a number of people to thank: the 
organisations and individuals who helped to shape 
the legislative proposals; Christine Grahame and 
the Health and Sport Committee for their careful 
and robust scrutiny of our proposals and the 
considered conclusions in the stage 1 report; the 
many witnesses who provided evidence to the 
committee; and colleagues on the Finance 
Committee and the Subordinate Legislation 
Committee for their considerations. 

The bill will reform two areas of health 
legislation: it will update statutory controls on the 
sale and display of tobacco and smoking-related 
products, and it will amend and clarify the eligibility 
criteria for providers of primary medical services.  

I do not need to remind members of the health 
risks that are associated with tobacco smoking. 
Suffice to say, the evidence of those risks is clear 
and irrefutable. Smoking kills and debilitates. Each 
day, 35 Scots die from smoking-related illnesses—
lives are destroyed and families are devastated. 
Those are the tragic and completely avoidable 
consequences of illness and disease caused by 
tobacco.  

Significant progress has been made in recent 
years in reducing the cultural acceptability of 
smoking, including through the bold and decisive 
action taken by the Parliament. Everyone in the 
Parliament should be proud that our actions have 
made Scotland a world leader in tobacco control. 
However, there can be no let up, because there is 
more to be done. Some 15,000 children and 
young people start to smoke each year in 
Scotland, and the potential impact on their health 
is frightening. A child who starts smoking at 15 or 
younger is three times more likely to die of cancer 
than someone who starts smoking in their mid-
20s. 

Of course, we will continue to help smokers to 
quit but, as Minister for Public Health and Sport, I 
believe that we have a duty to act decisively to 
prevent children and young people from starting to 
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smoke in the first place, so that they and future 
generations of young Scots might avoid the 
devastating consequences that have robbed so 
many people of their loved ones.  

The measures in the bill are firmly embedded in 
our vision for improved public health in Scotland. 
They form part of the comprehensive programme 
that was set out in the smoking prevention action 
plan that I launched in the Parliament in May last 
year. More specifically, they are aimed at reducing 
the attractiveness and availability of tobacco by 
banning the display of cigarettes and other 
tobacco products at points of sale; updating 
existing tobacco sales law, including the 
introduction of a ban on selling cigarettes from 
vending machines; introducing a new registration 
scheme for tobacco retailers; and creating a new 
system of fixed-penalty notices for breaches of the 
law.  

I sensed when I launched the smoking 
prevention action plan that there was broad 
agreement within the Parliament for further action 
to reduce smoking among children and young 
people. I sense the same feeling now. We might 
differ, of course, on what form that action should 
take. I appreciate that there are different views 
both inside and outside the Parliament. For 
example, there are those who remain unconvinced 
about the justification for some of the measures in 
the bill, particularly the banning of displays and of 
selling cigarettes from vending machines. 
However, point-of-sale advertising—which 
undoubtedly is what displays are—is a powerful 
marketing tool. I believe that it is totally 
inappropriate for such a uniquely dangerous 
product to be promoted in such a way. Similarly, I 
can see no place in a modern Scotland for 
cigarette vending machines. The fundamental 
question is whether tobacco is an appropriate 
product to sell from a vending machine. The 
Scottish Government‟s view is that it is not. 

I stress, however, that the decision to legislate 
on those and other matters in the bill was not 
taken lightly. We were conscious, from the full 
regulatory impact assessment that was 
undertaken, that the legislation would have an 
impact on business. More specifically, we were 
aware that the ban on displays would have cost 
implications for retailers and that the ban on 
cigarette sales from vending machines might 
jeopardise the future viability of the 15 companies 
involved in that sector. 

David McLetchie (Edinburgh Pentlands) 
(Con): I take it that the Minister for Public Health 
and Sport now accepts that the original figure that 
the Government published for the number of jobs 
that would be lost in the vending machine industry 
is wrong and that the number involved is 
significantly larger than Parliament was led to 

believe when the Government‟s memorandum 
was first published. 

Shona Robison: The financial memorandum 
was based on the best available evidence at the 
time. I assure the member that officials went out of 
their way to consult the companies involved. They 
tried on numerous occasions to contact the 
National Association of Cigarette Machine 
Operators, without a positive conclusion, and they 
had discussions with Sinclair Collis. However, only 
latterly did they manage to have discussions with 
NACMO, which led to the information that 60 jobs 
are involved. I assure the member that the 
provision of that information did not happen 
without effort on our part. 

Of course, any job losses or costs to business 
are regrettable and not to be taken lightly, but that 
is also the case for the enormous personal and 
economic burdens that smoking inflicts on 
Scotland. As I said at the outset, tobacco kills and 
debilitates. We have a duty to the Scottish people 
to act decisively to prevent future generations from 
suffering the distress that it causes. 

Jeremy Purvis (Tweeddale, Ettrick and 
Lauderdale) (LD): Does the minister believe that 
specialist retailers of cigars, pipes or tobacco 
products should be treated as a separate case? 
Some of those retailers are in key tourist areas, 
but constituents of mine are also affected. 

Shona Robison: I think that we have been clear 
about specialist retailers. There have been many 
meetings and discussions about such shops. Of 
course, there is the requirement for 50 per cent of 
their products to be tobacco products. Discussion 
has taken place around that, and it will continue. 

Further, while wishing to do nothing to 
undermine our stated policy objectives for the bill, 
members have my assurance that we will continue 
to work closely with Scottish companies that are 
affected to minimise the impact of the legislation 
through providing, for example, longer lead-in 
times and diversification opportunities. 

It is worth reminding members that forces are at 
work that perhaps have a vested interest in 
undermining our tobacco control efforts in order to 
recruit new smokers and to maintain the numbers 
of existing ones. For example, I have no doubt that 
some of the fears about shop closures resulting 
from the display ban have been by driven by those 
who seek to protect their own business interests—
namely, the tobacco companies. 

David McLetchie: Will the minister give way? 

Shona Robison: I must move on. I have 
already given way to the member. 

My only motive, on the other hand, as Minister 
for Public Health and Sport is to protect young 
Scots of today and future generations from the 
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harmful effects of tobacco. I am therefore pleased 
that the majority of the Health and Sport 
Committee agreed with the Scottish Government 
on these matters and, indeed, with the tobacco 
provisions in general. 

The Health and Sport Committee‟s stage 1 
report highlights a number of matters on which I 
have been asked to report back to the committee 
before stage 2, and makes a number of 
recommendations on amendments for us to 
consider. I appreciate the rationale for all the 
points that are raised in the stage 1 report, 
including those that were flagged up by the 
Finance Committee and the Subordinate 
Legislation Committee. Essentially, I have an open 
mind about anything that might improve the bill, so 
I am happy to commit to considering carefully and 
sympathetically each of those points and to 
reporting back to the Health and Sport Committee 
with a considered view before stage 2. 

However, there is one issue that it might be 
helpful for me to address more specifically in this 
debate. The Health and Sport Committee‟s report 
emphasises its desire to bring tobacco sales law 
more into line with that of alcohol, including by 
introducing new offences on proxy purchases and 
underage purchases. As I said in my evidence to 
the committee—and as I reaffirm today—I am 
happy to consider amending the bill in those 
respects. I understand that such significant 
changes would be within the scope of the bill, but I 
need to be satisfied that they would be otherwise 
compliant, including from the perspective of the 
European convention on human rights. We also 
want to complete the consultations that are under 
way with key interests, including children and 
young people. 

I turn briefly to the primary medical services 
provisions in part 2 of the bill, the aims and 
objectives of which are clear. We wish to ensure 
that general practice in Scotland continues to be 
part of a mutual national health service. General 
practice is, of course, something special. It lies at 
the heart of the NHS and accounts for the majority 
of patient contacts. The patient‟s relationship with 
their general practitioner is very private and 
personal. General practice deals with the most 
important of life‟s events, so the care and 
treatment that patients receive from their GP 
largely determines their confidence in the NHS. 
Again, we will carefully consider the points that are 
raised in the committee‟s stage 1 report. The 
Cabinet Secretary for Health and Wellbeing is 
leading on that part of the bill, and when she 
closes this debate she will no doubt address any 
issues that members highlight. 

I have great pleasure in moving, 
That the Parliament agrees to the general principles of 

the Tobacco and Primary Medical Services (Scotland) Bill. 

15:07 
Christine Grahame (South of Scotland) 

(SNP): I rise to speak on behalf of the Health and 
Sport Committee, therefore my remarks will be 
somewhat constrained, but happily so—I can 
assure my deputy convener on that point. 

The Tobacco and Primary Medical Services 
(Scotland) Bill is difficult, in that it is a bill of two 
halves that are not exactly related to each other. 
That gave the committee some slight difficulties, 
so I will rely on our committee members who are 
medical experts—who are, if I may say so, much 
more informed about such matters—to deal with 
the technicalities of part 2. As the Minister for 
Public Health and Sport described, the purpose of 
part 1 is to legislate on the sale and display of 
tobacco and tobacco-related products. Part 2 will 
reform the National Health Service (Scotland) Act 
1978 in relation to GP practices. 

Many of the conclusions in the committee‟s 
report were agreed unanimously, but many were 
agreed by majority—I was in a minority of one 
once. However, when we have our disagreements 
on the committee, they are dealt with amicably. 

As the minister said, the bill will make it an 
offence to display tobacco and smoking-related 
products where they are offered for sale. Many 
committee members felt that such displays are the 
last vestiges of tobacco advertising. On the issue 
that Jeremy Purvis raised, I understand that 
specialist tobacconists and web displays will be 
exempt from the ban, but shops in which less than 
50 per cent of sales are tobacco products are 
considered to be sub-specialists. My 
understanding is that the minister is looking into 
discussions with the few retailers who come into 
that category—we are all aware that businesses 
are under threat in the current climate. 

The committee‟s report recognises that the 
evidence base for banning displays is at an early 
stage and international evidence is inconclusive. 
We will submit a bid for some exotic travels to try 
to determine whether better evidence is available. 
I hope that other conveners on the Conveners 
Group will look on that bid with affection—we have 
not travelled anywhere so far. 

The committee accepts that the ban will result in 
a cost to business from reconfiguring space, but 
most committee members are not persuaded that 
the cost will be excessive. Indeed, the tobacco 
manufacturers might cover the cost. I understand 
that tobacco displays will need to be hidden by 
2011 in large retail outlets and by 2013 in small 
outlets, so there will be a lead-in time. On balance, 
the majority of committee members considered 
that the display of cigarettes at the point of sale 
constitutes advertising. 
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The bill restates the existing offence of selling 
tobacco products to under-18s, but it will give 
retailers a defence to the offence—this might be 
described as a reasonableness test—that they 
believed that the customer was over 18 and were 
shown acceptable proof of identification. It was 
argued in oral evidence that the creation of such a 
defence would be a retrograde step, and the 
majority of the committee were in favour of 
removing it from the bill. I am not—I will continue 
to pursue the inclusion of a reasonableness 
defence. I was substantially outvoted, not for the 
first time. 

Dr Richard Simpson (Mid Scotland and Fife) 
(Lab): Is the member comfortable with the fact 
that if the reasonableness defence is not removed 
from the bill, those who take part in test 
purchasing will have to appear in court? 

Christine Grahame: I accept that there are 
issues to address, which will be developed in the 
course of the debate. At this point, I am 
constrained in what I can say. 

Under the Licensing (Scotland) Act 2005, it is an 
offence for a person under the age of 18 to buy or 
attempt to buy alcohol for himself or herself. The 
committee believed that there needed to be a 
similar balance of responsibility between retailers 
and underage purchasers of tobacco, and called 
on the minister to consider whether the 
responsibility of minors with regard to the 
purchase of tobacco should be brought into line 
with the provisions on the purchase of alcohol. 

Another major aim of the bill is the prohibition on 
the use of vending machines to sell tobacco 
products. The bill will create a new offence of 
having a vending machine for the sale of such 
products. The person who commits the offence will 
be the person who manages or controls the 
premises on which a vending machine is available 
for use. 

The committee noted the argument that a ban 
on cigarette vending machines may have an 
economic impact on the licensed trade, as David 
McLetchie said, but recognised the opposing view 
that the impact may be marginal, which was 
among the minister‟s arguments. We know that 
she is holding discussions on the issue. 

The committee remained to be convinced that 
the radio-controlled system proposed by the 
industry, which would be based on age verification 
by bar staff in licensed premises, would work in 
practice. 

Jackson Carlaw (West of Scotland) (Con): Did 
committee members not hold that view because 
they had been unable to see the system tested in 
practice? Would it not be sensible to see it tested 
in practice before making a judgment about it? 

Christine Grahame: The decision about 
whether to have a demonstration was a committee 
decision. We took the view that, at the time, 
sufficient evidence was not available. The 
committee was not convinced. That was a majority 
view, which I know was not supported by the 
Conservatives. 

The committee recognised that the proposals 
would inevitably have a cost for cigarette vending 
machine businesses, but noted the minister‟s 
assurances that she would hold discussions with 
the industry. 

The provisions on a register of tobacco retailers 
are of particular interest to me. The bill will 
establish a national register of all tobacco retailers. 
A retailer who is the subject of three or more 
tobacco enforcements against specified premises 
could face a ban on selling tobacco in those 
premises for up to 12 months. There are issues to 
do with the operation of such a system, which we 
have raised with the minister. The committee 
welcomed the proposal and the minister‟s 
agreement that she would reflect on our 
discussion about operators of multiple premises 
and report back to us. 

I will not discuss enforcement and fixed 
penalties so that I can move on to part 2, which 
seeks to amend legislation on the eligibility criteria 
for persons who contract or enter into 
arrangements with health boards for the provision 
of primary medical services. The bill intends to 
ensure that any person who contracts with a 
health board must, among other things, regularly 
perform or be 
“engaged in the day to day provision of, primary medical 
services”. 

The current situation is that a commercial operator 
is eligible to bid for contracts to provide primary 
medical services. That will change to avoid a 
repeat of the situation that arose in 2007, when 
Serco bid for a vacant GP practice in Harthill that 
was tendered by NHS Lanarkshire. 

Under the bill, boards will be able to make such 
arrangements only with medical practitioners, 
health care professionals, qualifying partnerships, 
limited liability partnerships and companies. The 
majority of the written evidence that we received 
was in favour of the change. The sentiment of 
supporters of the bill is encapsulated by the view 
expressed by NHS Tayside, which said that the bill 
will 
“prevent the creation of „corporate GP contracts‟ by 
commercial companies which would permit them to take 
over vacant GP Practice.” 

There were sceptical voices. Community 
Pharmacy Scotland and the Confederation of 
British Industry were sceptical. Two members of 
the committee—Mary Scanlon and Helen Eadie—
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went to Canary Wharf and Tower Hamlets to see 
two practices that are run by commercial 
providers. I am sure that they will go into more 
detail about what they saw, but it is fair to say that 
they were impressed by the level of patient 
service. I think that it is fair to say that those ladies 
are not easily impressed. 

The committee grappled with the extent to which 
GP practices, typically under the general medical 
services contract, can be differentiated from the 
commercial operations in some parts of England. 
The British Medical Association was keen to stress 
that doctors in Scotland were part of an 
“independent sector” and that that was preferable 
to a “commercial sector”. [Laughter.] Mr McLetchie 
anticipates my point. The subtleties of that 
distinction were lost somewhat on some members 
of the committee. 

What did the committee think of part 2 of the 
bill? It is fair to say that there was a range of 
views. A majority of members were in favour of the 
general principles, albeit that they wanted to re-
examine matters at stage 2. 

The bill is relatively unusual in that it is a 
comparatively small bill that covers two very 
different areas of health policy. The majority of 
committee members consider that there is merit, in 
principle, in both parts, although some committee 
members have concerns about various aspects of 
part 1 and some members—not always the same 
ones—have reservations about the rationale 
behind part 2. Those matters can be debated at 
stage 2. However, a majority of committee 
members agreed to recommend to the Parliament 
that the general principles of the bill be agreed to. 

15:16 
Dr Richard Simpson (Mid Scotland and Fife) 

(Lab): This Parliament has demonstrated its acute 
awareness of the unsatisfactory state of Scottish 
public health in respect to smoking. It introduced 
the smoking ban, which came on top of the United 
Kingdom‟s ban on advertising, and it introduced 
test purchasing. I understand that recent research 
shows that since the ban, the number of heart 
attacks in Scotland has gone down by almost 30 
per cent. Our joint commitment to improving health 
is not in question, but it remains a fact that 12 per 
cent of boys—or perhaps slightly more—and 
certainly more girls still take up smoking by the 
age of 15. Indeed, approximately 80 per cent of 
smokers start smoking when they are under the 
age of 19 and, as the minister has indicated, they 
face correspondingly higher risks. 

The bill proposes to end the display of tobacco 
in shops, to ban vending machines, to register 
tobacco outlets and to tackle enforcement. Three 
questions need to be asked about the display 

element, which I think the committee has asked. Is 
display a form of advertising? Is there evidence 
that banning display would have an effect? Are the 
actions proportionate? 

The advertising ban that came in in 2002 
resulted in the tobacco industry‟s classic response 
to any attempt to control it: companies multiplied 
the number of brand variations, with all sorts of 
justifications, and the effect was to double or triple 
the display area within shops. A question that I 
regularly ask pupils in primary 6 and 7 when they 
visit the Parliament is, “What do you see when you 
go into your local convenience store?” They refer 
to three things: sweets, alcohol and tobacco. I 
promise members that tobacco is always 
mentioned. There can be no doubt that display is a 
form of advertising. New types of colourful 
packaging, slide packs, ultra-slims, new products 
for young women and terms such as “cool”, 
“smooth” and “chill” are all being used by the 
industry to try to deliver the new generation of 
smokers who are necessary for their profits. The 
advertising issue is clear: the industry would not 
spend the money that it does on it if it was not 
successful in achieving advertising and delivering 
the new generation of smokers. 

Would a display ban work? Professor Gerard 
Hastings from the University of Stirling suggested 
in his evidence that it would in the long term 
contribute to a reduction in children taking up 
smoking. Surveys indicate that 83 per cent of 
children are very aware of smoking and feel that it 
is more likely to lead to them taking up smoking. 
The campaign by Cancer Research UK entitled 
out of sight, out of mind aims not just to 
denormalise tobacco displays but to ensure that 
those who try to give up smoking are not 
confronted with rows and rows of display when 
they go into shops. 

Is the banning of display proportionate? Is the 
cost of the ban to the small retailer, whom we all 
want to support, particularly in the economic 
climate, proportionate? Given that the evidence is 
still equivocal from Canada—I believe that the 
evidence will come only in the long term—that is 
difficult to determine, but the Irish and Canadian 
experiences give us some insight. First, in Ireland, 
shops are using cupboards for tobacco, so it is not 
kept underneath the counter. Shopkeepers raised 
the issue that having tobacco underneath the 
counter would cause difficulties, because they 
would have to bend and would not have sight of 
the shop. Those cupboards appear to be 
inexpensive. 

Secondly, the evidence from Japan Tobacco 
International was the most equivocal that I have 
heard in a committee. It said, “We don‟t think we‟ll 
support tobacco retailers.” The evidence in 
Canada and from the Gallaher Group, which is 
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part of JTI in Ireland, is that if the sales are 
sufficiently large, it will install £10,000 dispensing 
machines. The historical evidence is strong that 
the tobacco industry will do everything that it can 
to support such retailers. 

Jackson Carlaw: Was that a guarantee from 
the Labour Party that if the tobacco industry does 
not invest that £10,000 the Labour Party in 
government will, or are small retailers just to trust 
that that might happen, and if it does not just go 
out of business? 

Dr Simpson: Jackson Carlaw was not listening 
to me. I said that we need proportionate 
measures. The cupboards that are used in Ireland 
are very cheap. We need to see what discussions 
take place with the Government to determine the 
precise terms of the display ban. Once we know 
those, we will decide whether the ban is 
proportionate and we can support it. Not all small 
retailers will get the £10,000 machines. We need 
to know whether the transition arrangements are 
satisfactory. We must await the outcome of the 
discussions on that. 

Our party is much clearer on the fact that 
vending machines must be banned. Thirteen per 
cent of 13-year-olds start smoking by buying from 
tobacco vending machines. I recently heard from a 
significant pub owner in Scotland—it owns 600 
pubs—that one of its pubs, in Oban, was the 
subject of test purchasing. Of the 25 pubs that 
were tested, 23 failed on vending machine 
purchase. That is a level of test purchasing that I 
had not heard of before, and it indicates strongly 
that the vending machine ban is a small but 
necessary measure. The transition arrangements 
will be important to protect jobs. We will see what 
happens on that. 

We will support registration and the committee‟s 
views on the changes to enforcement. 

I am sorry that I do not have time to deal with 
part 2, about which we have considerable doubts. 
We would rather have seen it as a separate bill. 
We do not believe that the bill does what it says on 
the tin, and we believe that it will have unintended 
consequences. We will therefore be looking for a 
lot of clarity at stage 2. 

15:22 
Mary Scanlon (Highlands and Islands) (Con): 

I will start by addressing part 2 and primary 
medical services. The Health and Sport 
Committee‟s stage 1 report confirms that all 
members of the committee considered that 
“there is no guarantee that the existing model of general 
practice will survive in the long term.” 

Against that background, it would be wise for all 
MSPs to maintain as much flexibility and as many 

options for the future as possible rather than 
create and sustain a monopoly. 

In 2003, the SNP supported the proposals that it 
seeks to abolish today. Shona Robison stated: 

“I do not subscribe to the conspiracy theory that the SSP 
promotes that somehow the entire bill has been engineered 
to open the door to a mass influx of the private sector into 
the health service”. 

She accused the Scottish Socialist Party of 
paranoia. I agree with Ms Robison that the bill has 
not opened the door to a mass influx of the private 
sector—the bill never opened the door to a single 
private provider. Even the wise Stewart Stevenson 
confirmed: 

“The key thing is that we have private contractors in 
primary medical services … We are now in crisis”.—
[Official Report, 18 December 2003; c 4390, 4392.] 

As there are no commercial providers in 
Scotland, Helen Eadie and I visited a GP practice 
in Tower Hamlets and a walk-in centre at Canary 
Wharf. Both are run by Atos Healthcare and 
neither could operate in Scotland if the bill were 
passed. NHS London holds the contract for the 
walk-in centre at Canary Wharf, which gives 
80,000 workers in the area—as well as locals and 
visitors—simple access to primary medical 
services without disruption to their working life. 
There are now plans for seven walk-in centres in 
London, reflecting local needs and reducing the 
pressure on accident and emergency 
departments. 

Ian McKee (Lothians) (SNP): Will the member 
give way? 

Mary Scanlon: No, sorry. 

Similar services do not exist in Scotland. The 
local primary care trust discontinued the GP 
contract at Tower Hamlets, as it did not achieve 
the key performance indicators. The five-year 
contract was given to Atos, which now employs 
five GPs and staff. They told us of the better 
information that they receive from Atos in detailed 
monthly reports. The patient experience indicator 
was also linked to incentives in that practice in 
what is a deprived area of London, where more 
than 80 per cent of the population are Bengali. 
That health centre, which is run by a commercial 
provider, now has lower staff turnover, better 
continuity of care, more stability, better compliance 
with chronic disease management and an 
immunisation catch-up campaign. It takes patients 
from other practices and is now meeting all its 
targets for screening and health checks. It also 
runs seven clinics a week and is open from 8 am 
to 8 pm during the week, and 9 to 5 on Saturdays. 

Dr Simpson: Will the member give way?  

Mary Scanlon: No, I have only a short time. 
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If that company does not deliver for the 
population, the primary care trust will not renew its 
contract.  

That is an example of a first-class, 
groundbreaking service, which could be available 
in future in a modern NHS in Scotland, whether in 
community pharmacies, walk-in centres or GP 
practices. For those reasons, and the examples 
that I have given and that my colleagues will give, 
we will not support part 2 of the bill. 

We can all agree on the destructive effects of 
smoking on the health and lives of smokers—the 
premature deaths, the lung cancer and the 
coronary heart disease. However, the decision 
that we face today is whether the proposed 
measures will reduce the number of youth 
smokers. We support the strengthening of 
enforcement measures and the register for 
retailers. We also fully support the Health and 
Sport Committee‟s recommendation that the legal 
position on the proxy purchasing of tobacco be 
brought into line with the legal position on the 
proxy purchasing of alcohol. However, that 
measure was not only supported by small and 
large retailers, it was proposed by them. If the 
Government had listened to the evidence from 
Scotland‟s retailers prior to producing the bill, that 
measure would have been in the bill instead of 
having to be introduced at stage 2. The measure 
is evidence based. It is a fact that 87 per cent of 
young smokers obtain cigarettes from family and 
friends. 

However, an evidential base like the one for 
proxy purchasing is not available for the proposed 
ban on the display of tobacco products. From all 
the evidence that has been given, it is clear that 
there is no conclusive causal relationship between 
the banning of tobacco displays and the 
prevalence of youth smoking. The Health and 
Sport Committee recognised in its report 
“that the evidence base for this proposal is at an early 
stage and that the international evidence to date is 
inconclusive” 

and noted that the minister said that the ban would 
lead to more evidence—in other words, “We have 
no evidence to say that the ban will stop young 
smokers, but we will give it a try in an attempt to 
find the evidence.” That is hardly an empirical 
base for legislation.  

Shona Robison: Will the member give way?  

Mary Scanlon: I am in my last seconds. 

Much of the evidence that is used to justify the 
display ban comes from before the Tobacco 
Advertising and Promotion Act 2002, the 
restrictions on point-of-sale advertising that were 
introduced in 2004 and the ban on brand sharing 
and sponsorship in 2005, which Richard Simpson 
mentioned. 

The Canadian province of Saskatchewan has 
had a tobacco display ban since 2002. Youth 
smoking has declined there by 18 per cent. The 
trouble is that the rate of decline for the rest of 
Canada, which had no display ban, was 32 per 
cent. The New Zealand Prime Minister, a sensible 
man, recently rejected the introduction of a display 
ban for cigarettes because his Government did not 
find conclusive evidence that that is the most 
effective strategy for tackling youth smoking.  

The display ban would also undoubtedly place a 
huge financial burden on small shops, estimated 
by the Scottish Grocers Federation as £5,000 per 
store. As we all know, many of those stores are 
already struggling to cope with the imposition of 
thousands of pounds-worth of alcohol licensing.  

Scottish Conservatives will support a modern, 
flexible health service in Scotland that is focused 
on patient needs. We will not support a display 
ban on cigarettes, given that there is no credible 
evidence that it will reduce the number of young 
people smoking.  

For those reasons, we will not support the 
general principles of the bill.  

15:30 
Ross Finnie (West of Scotland) (LD): It is 

extraordinarily difficult to get our heads round this 
bill. We talk about general principles. We would 
not suggest, as a general principle, that we are in 
any sense in favour of maintaining tobacco 
smoking at its current levels; indeed, we might say 
that as a general principle, denormalising—a 
horrible word—tobacco smoking might be a good 
thing. Likewise, the sense of a massive intrusion 
of private practice into the health service is 
something that we—certainly on the Liberal 
Democrat side—are instinctively unhappy about. 
The difficulty lies in trying to translate those 
overarching objectives into the provisions in parts 
1 and 2 of the bill. 

I begin with part 2. In passing, I note, and 
slightly deprecate, the habit—which has been 
enunciated in this debate—of a closing speech by 
the minister being the only Government speech to 
address particular material; in this case, the issue 
surrounding part 2. I do not regard the introduction 
of new material in the final speech as conducive to 
the good conduct of a debate, and the Presiding 
Officer might want to reflect on that. It is not a 
personal criticism, but it has happened in the past 
and it makes the conduct of debate more difficult. 

The conclusions in paragraphs 138 to 146 of the 
Health and Sport Committee‟s stage 1 report are a 
very serious critique of the bill. The committee was 
unable collectively to believe that the bill as 
drafted was articulating and enunciating in a 
statutory form the intended provisions. In some 
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cases, we were left with the impression that the 
target had been missed and that the bill was 
taking a blanket approach to a situation that had 
not arisen in Scotland. In other cases, the bill 
seemed to seek to impose a degree of rigidity, 
which—as Mary Scanlon pointed out—might be 
wholly inappropriate as circumstances regarding 
the provision of health services change. Those are 
very serious criticisms, and, although Liberal 
Democrats are content in some senses with the 
proposals, I am bound to say that the scrutiny of 
part 2 will be very rigorous indeed. We need to 
hear the Government‟s response, not only at the 
conclusion of this debate, but well in advance of 
stage 2, so that members can properly consider 
whether further amendments might be required. 

I now turn to part 1. With regard to advertising, it 
may be asked whether a trading standards officer 
will be prancing around the shop to check whether 
my can of soup complies with the provisions of the 
advertising legislation, but I will not go there. 
There are difficulties around that issue, and I 
understand perfectly that some people are not 
concerned whether there is a body of evidence. 
The evidence is very mixed, and it is certainly not 
helpful, at this stage, to start pitting one state of 
Canada against another, because the nature of 
the evidence— 

David McLetchie: Province, not state. 

Ross Finnie: Province—I apologise. 

I do not accept that if we enact the bill there will 
be no difficulties for small retailers. The fact that 
we do not know what we are expecting them to do 
makes it all the more difficult, and we need a clear 
steer on that so that we can separate the process 
from the principles. That would be helpful for the 
small stores, of which I have visited many in my 
area. Indeed, I had the misfortune of standing in a 
queue to observe behavioural patterns and when I 
got to the front and was asked what I wanted to 
purchase my attempted plea in mitigation that I 
was only observing behavioural patterns was not 
welcomed by the local storekeeper. 

There are fundamental difficulties in that 
regard—we could give those stores a year, two 
years, three years or five years, but the 
configuration of the shop will not work if we require 
them not to make use of their existing counters. 
There must be further clarification on that, without 
muddying the detail of the bill. That is an important 
issue. I am not persuaded that those shopkeepers 
get any money at all from tobacco companies. By 
golly, the age and state of some of the advertising 
in their shops suggests that it could be 
condemned on other grounds. 

The other provisions on tobacco are important. 
However, it would be a retrograde step to provide 
a defence to a charge of selling tobacco to an 

underage person that no reasonable person could 
have suspected that they were under 18. If we are 
trying to ensure that proof of age is the issue, that 
should be the test. If a person does not attempt to 
see proof of age, they will not have acted 
reasonably. The question of responsibility of the 
under-18s requires further consideration if we are 
saying that tobacco is to be regarded as a far 
more dangerous product than alcohol. I will be 
disappointed if the minister suggests that there are 
legal reasons for saying that tobacco cannot be 
treated in the same way as alcohol is under the 
licensing provisions. 

The evidence on vending machines was much 
more persuasive than that on displays. We heard 
about the abuse of vending machines and the 
difficulties of a satisfactory approach across a 
range of outlets. Notwithstanding the enormous 
difficulties that the bill will produce for 
manufacturers of vending machines, a ban on 
those machines is justified. 

In broad terms, the stiffening of the regulation 
and the provision of a national register are helpful 
in regulating tobacco sales. However, we must 
separate out the issues of principle and process. 
At this late stage, given all the genuine questions 
that have been raised, it is not helpful that we still 
await information on how the legislation will be 
implemented. A very large number of questions 
will have to be dealt with in detail at stage 2. I 
appeal to the business managers to ensure that 
adequate time is allocated for stage 2 to allow us 
to address properly the considerable number of 
outstanding issues. 

15:37 
Kenneth Gibson (Cunninghame North) (SNP): 

I speak as the chair of the cross-party group in the 
Scottish Parliament on tobacco control. I pay 
tribute to the work of that group and in particular to 
Richard Simpson, who has made a vital 
contribution to it in the first session of Parliament 
and in the present one. In 2000, I lodged a 
proposal for a member‟s bill, which called for a 
ban on smoking in places where food is served. 
That helped to pave the way for the even more 
ambitious Smoking, Health and Social Care 
(Scotland) Act 2005, which has proved such a 
tremendous success since it came into force in 
2006. Towards the end of last year, I called for the 
sale of cigarettes by vending machine to be 
banned in a motion that gained the support of 23 
members of four political parties. I am therefore 
delighted that we intend to take further action to 
resolve the negative impact that smoking has on 
our nation by banning tobacco displays and 
vending machines. 

The Parliament has done an outstanding job in 
tackling Scotland‟s not insignificant smoking 
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problem, but much work remains to be done if the 
incidence of smoking is to diminish and, ultimately, 
fewer lives are to be lost to that vile habit. The 
bans on tobacco advertising and smoking in public 
places have had positive and direct effects on the 
health and wellbeing of our nation. 
Notwithstanding the Tories, we are right to be 
proud of that. According to the New England 
Journal of Medicine, in the year following the ban 
in 2006, the number of patients who were admitted 
to hospital for heart attacks fell by 17 per cent, 
with the figure increasing to 36 per cent after three 
years. It is widely accepted that that is a direct 
result of the 2006 ban. 

The bill is supported by the Scottish coalition on 
tobacco, which involves organisations such as 
ASH Scotland, the British Heart Foundation 
Scotland, the British Medical Association Scotland, 
Cancer Research UK, Chest, Heart and Stroke 
Scotland, Macmillan Cancer Support, the Royal 
College of Nursing Scotland, the Roy Castle Lung 
Cancer Foundation, the Royal College of 
Physicians of Edinburgh and the Royal 
Environmental Health Institute of Scotland. On the 
vending machine ban, 22 European countries 
already have such a ban, and the World Health 
Organization supports extending that to as many 
countries as possible. 

There are still 1.1 million smokers in Scotland 
and 13,000 Scots die every single year as a direct 
result of smoking. Those are disturbing figures, but 
the tobacco industry encourages more young 
Scots to take up smoking through its advertising 
and, as Richard Simpson eloquently set out, in 
not-so-subtle ways involving display and 
packaging. The measures that we can take 
through the bill will save the lives of future 
generations from the scourge of tobacco. 

Point-of-sale displays have steadily become a 
loophole that tobacco companies exploit ruthlessly 
to advertise their lethal wares and maximise their 
profits. That is particularly evident when we 
consider the growth in the number and size of 
tobacco displays in many premises—for example, 
the use of clocks, back lighting, non-standard 
shelving and specially designed towers to highlight 
specific brands. As we heard from Richard 
Simpson, brand families are expanding to such a 
point that 300 brands are now on sale in the 
United Kingdom. 

Research shows that point-of-sale display has a 
direct impact on young people‟s smoking. In 2006, 
46 per cent of UK teenagers were aware of 
tobacco displays and those professing an intention 
to smoke were far more likely to recall brands that 
they had seen at the point of sale. That is why, for 
example, BMA Scotland welcomes attempts to 
crack down on the promotion of tobacco products 
to young people and believes that the measures 

included in the bill will help to make tobacco less 
accessible to young people and prevent illegal 
sales of tobacco. 

Research in Australia and the United States has 
shown that point-of-sale display normalises 
tobacco use for children and creates a perception 
that tobacco is easily obtainable and a social 
normality. Sadly, we heard Mary Scanlon, who has 
made so many positive contributions to health 
debates, almost support the status quo. She 
should reflect with her colleagues that the Tories 
were wrong when they opposed the smoking ban 
and they are wrong today to oppose the measures 
proposed in the bill. 

What Mary Scanlon did not point out about 
Saskatchewan was that measures applied there 
have had no impact on retailers, which have not 
had to close. It is sad that JTI and other tobacco 
companies are putting scaremongering adverts 
into magazines such as the one that I am holding 
up to warn retailers that their livelihoods will be 
threatened by the measures in this positive bill that 
will improve the health of the Scottish people. 

Jurisdictions that have enforced tobacco bans at 
the point of sale have seen a marked decrease in 
smoking prevalence among young people. As the 
BMA pointed out, there has been a marked 
decrease in Iceland, for example, from 17 per cent 
to 10 per cent in only five years. 

Recent research has shown that 13 per cent of 
13-year-olds and 10 per cent of 15-year-olds 
purchase cigarettes illegally from vending 
machines. It is a disgrace that cigarette vending 
machines have been commonplace for so long 
and it is irresponsible to allow them when we 
would not allow vending machines that sold other 
deadly products such as knives or fireworks. It 
seems that a ban, which incidentally is supported 
by 56 per cent of the population, is the only way to 
curb such illegal purchases. Other systems such 
as tokens and proof-of-age cards have been found 
wanting and many youngsters have found it only 
too easy to cheat them. It is therefore essential 
that we follow many of our European neighbours. 

It is our moral duty to press forward with any and 
all measures that reduce the number of smokers 
and smoking-related deaths in Scotland. No one 
chooses to become addicted to smoking, but 
innocent and misguided experimentation is only a 
short step from an early grave. It is essential that 
we protect future generations so that the huge 
number of people who die every year from 
smoking is reduced in the future. 

15:43 
Rhoda Grant (Highlands and Islands) (Lab): I 

will highlight several issues, the first of which is the 
provision of a new defence for selling tobacco to 
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underage people, which is that no reasonable 
person could have suspected that they were 
underage. The committee‟s evidence suggested 
that that would be a retrograde step, especially for 
test purchasing. Young people grow up quickly, 
but the due process of the law takes time. A young 
person who takes part in a test purchase will look 
a great deal older when the case comes to court. 
The defence would allow the unscrupulous to 
challenge test-purchasing cases. 

The committee noted that it was not an offence 
for a person under 18 to buy or possess tobacco 
products. That is clearly out of step with the 
alcohol legislation and the balance needs to be 
redressed for the protection of both retailers and 
the young people involved. 

Shona Robison: The member says that the law 
on tobacco is out of balance with alcohol 
legislation. Does she accept that the defence that 
it is reasonable to think that someone is over 18 is 
exactly the same provision as in the licensing 
laws? To be consistent, surely the member would 
want both laws to be the same. 

Rhoda Grant: There are still test-purchasing 
issues. If the Government were to create that new 
defence the young person would be asked to turn 
up at court. We might need to look at that. I would 
be interested to see how that situation might be 
avoided in cases of test-purchasing of alcohol 
because I can foresee the same people making 
the same defence. The committee was in broad 
agreement on that issue. 

I want to focus on more contentious issues. 
First, I differed from the majority of the committee 
and from my colleagues on cigarette vending 
machines. I believe that the Scottish ministers 
should take powers to ban such machines through 
subordinate legislation if the new restrictions do 
not work. That would give the licensed trade the 
opportunity to pilot new machines and to make 
them more secure. Radio-controlled operation has 
been piloted in England, but it has not been 
properly evaluated. 

We heard in evidence that, although vending 
machines would be banned, licensees could sell 
tobacco from behind the bar as long as it was not 
on public display. Witnesses said that that would 
create a security problem. If customers and staff 
were able freely to access cigarettes behind the 
bar, that would lead to increased theft. More 
worrying would be the situation in a family-run 
pub, where children would have free access to 
those products and could take them for 
themselves or even be bullied into taking them for 
other children. 

Secondly, a large number of jobs will be at risk if 
the bill goes through and that cannot be ignored. 
The information given to the committee when we 

started our scrutiny of the bill was that a minimal 
number of jobs would be lost, but we were given 
evidence that many more would be lost. 

Thirdly, for those who live in rural areas the local 
pub can often be the only source of tobacco 
products. If it is unworkable to sell tobacco 
products behind the bar, rural areas would not 
have the same access to them, which would make 
the legislation unworkable there. For those 
reasons, I differed from other members of the 
committee. 

I turn to part 2 of the bill. There was general 
agreement to back the RCN‟s call to give the 
Scottish ministers the power to extend the range 
of medical practitioners who are able to bid for a 
GMS contract. It was felt that the original 
consultation had not been sufficient to allow the 
Government to make that change in the bill. Giving 
ministers the power to do that would allow for 
further consultation prior to implementation. If that 
consultation showed that the RCN‟s members 
were able to deliver these contracts, it would be a 
retrograde step if we had to wait for further primary 
legislation. The committee backed the RCN‟s plea 
and I hope that the minister will lodge the 
necessary amendment at stage 2. 

That leads me to the thorny issue of the GMS 
contracts and the commercial sector. I want to be 
clear: GPs are private contractors. Paragraph 124 
of the stage 1 report states: 

“Around 88% of primary medical services are delivered 
through a GMS contract; 9% through a section 17C 
contract and 3% through salaried staff working directly for 
health boards.” 

That means that 88 per cent of GPs are private 
contractors. In evidence, no one was able to show 
a clear difference between a private contractor 
and a commercial organisation. The BMA tried: 
apparently, a medical training makes someone a 
better person and better able to put patients above 
profit. That would appear to suggest that a GP 
employed by a commercial contractor was a lesser 
being—an assertion with which the BMA was 
equally uncomfortable. The BMA‟s evidence was 
poor; it smacked of a group of people who were 
keen to secure their monopoly. I suppose that, as 
a representative organisation, it was keen to 
protect the commercial interests of the majority of 
its members. However, I have a real difficulty in 
putting in place legislation that gives one profit-
making organisation a commercial advantage over 
another. 

David McLetchie: Hear, hear. 

Rhoda Grant: My preference would be that 
everyone who works for the NHS delivering front-
line patient care should be employed by the NHS. 
[Interruption.] I see that my colleagues in the 
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Conservative party are perhaps not so happy with 
that proposition. 

The negotiations over the swine flu vaccine 
should be testament to the fact that the GP 
contract is crippling the NHS. That is what 
happens when we give one commercial group a 
monopoly with no checks and balances. The 
cabinet secretary refused to give me a hearing on 
that in the committee, so I am trying again today to 
make the point. 

The committee was united in saying that, if the 
general principles of the bill were agreed, it would 
need significant amendment to allow social 
enterprises and community organisations to hold 
those contracts, too, especially in areas such as 
the Highlands and Islands, where recruitment is an 
issue. Removing solutions from our communities 
would be wrong. 

In conclusion, I want to bring home the points 
that I made quite fairly. Tobacco products should 
be subject to the same purchase controls as 
alcohol. Vending machines in pubs should have a 
stay of execution until systems have been piloted 
and assessed. Ministers should be able to use 
secondary legislation to allow nurses to hold GMS 
contracts. I look forward to stage 2 amendments 
that will deal with those important issues. 

15:49 
Michael Matheson (Falkirk West) (SNP): I will 

focus on the tobacco control aspects of the bill. 

When the Parliament legislated to ban smoking 
in public places, it took a significant step in 
tackling the 13,000 deaths that occur each year as 
a result of smoking-related illnesses. Many of the 
scare stories that were peddled when the 
Smoking, Health and Social Care (Scotland) Bill 
was being considered have never been realised. 
The accepted norm now is that pubs and other 
public places are smoke free. 

The ban on smoking in public places was not 
simply about the practicalities of banning people 
from smoking in public places; it was also about 
changing public perceptions about what smoking 
is. For too long, smoking was perceived as the 
social norm, despite the strong evidence that 
demonstrated its serious health consequences. 
Banning smoking in public places has significantly 
changed the public perception of smoking in our 
society. 

I accept that the individual has a right to choose 
to smoke or to take up smoking, but, given the 
health consequences of smoking and their impact 
on our health service, society has a responsibility 
to take action to address those consequences in 
such a way as to indicate that smoking is not the 
acceptable norm. Policies should reflect that. The 

steps relating to tobacco control that the bill 
proposes represent another opportunity to take 
further action to change tobacco‟s position in our 
society, particularly in the eyes of young people. 

The tobacco industry has strongly opposed 
banning the display of tobacco in shops. It was 
dismissive of the proposal; indeed, at times, it 
sneered at it in its oral and written evidence to the 
committee. I confess that I was rather suspicious 
of its motives, given that it was so ferocious in its 
opposition to the idea. I recognise that it must be 
able to recruit new smokers to replace the 300 
people a day who die in the United Kingdom as a 
result of smoking-related illnesses, but if we 
accept its view that tobacco displays merely let 
smokers know what is available for purchase in 
shops, it will have absolutely no objection to the 
displays being removed and shops having A4 
pieces of paper on which are listed all the tobacco 
products that are available in them. Those pieces 
of paper will serve exactly the same purpose as, 
according to the industry, the displays currently 
serve. 

That begs a question. Why have displays grown 
considerably in size in recent years? Brand 
variants come out on almost a monthly basis. If 
tobacco displays have no impact on whether 
young people take up smoking to replace those 
who die from smoking, the industry will have no 
objection to displays being banned. 

Even if we accept, despite the evidence from 
Saskatchewan and Iceland, that there is limited 
evidence on the possible benefits of a ban on 
displaying cigarettes, I believe that the evidence 
that demonstrates the benefits that will come from 
a ban will become stronger in time. It may take a 
generation for that body of evidence to become 
substantial enough to support the overwhelming 
case for a ban, but I would much prefer to be part 
of a generation that is prepared to make a 
decision on that than wait to allow the tobacco 
industry to reap more misery on people in 30 
years‟ time as a result of their taking up smoking. 
We should make a decision now and not wait for 
others to die of tobacco-related illnesses over the 
next 20 or 30 years. 

The Conservatives are very wrong about 
vending machines. The committee‟s position on 
the matter was not reached on the basis that we 
were unable to witness a practical demonstration 
of a remotely-controlled vending machine but 
because we were not persuaded that that would 
make any difference whatever. 

I welcome the announcement that the minister is 
looking into the issue of proxy purchasing and how 
to address it. That will be welcomed universally, 
not only across the industry—including retailers—
but in the Parliament. 
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My father is fighting lung cancer. It will probably 
take his life. We should take steps to ensure that 
other families in Scotland are not exposed to the 
misery that smoking can cause. The bill goes a 
significant way towards helping to ensure that that 
will happen. 

15:56 
Helen Eadie (Dunfermline East) (Lab): 

Smoking is the most important preventable cause 
of ill health and premature death in Scotland 
where, every year, there are more than 13,500 
smoking-related deaths. I am sorry to hear of 
Michael Matheson‟s situation, which is distressing 
for all of us. Our sympathies go out to him. When 
we embarked on this work in committee, I had no 
particular view one way or another on point-of-sale 
advertising and the associated matters in the bill; 
now, I support the bill‟s proposals on tobacco. 

However, I remain to be persuaded about the 
GMS elements. During our stage 1 consideration, I 
asked the Cabinet Secretary for Health and 
Wellbeing for assurances on the matter. She 
responded that she would consider the issues I 
had raised and respond at a later stage. In turn, I, 
too, will respond at a later stage to that element of 
the bill. 

There are a number of reasons for my support 
for the tobacco proposals in the bill. First, second-
hand smoke represents a substantial public health 
hazard. Each year in Scotland, as many as 1,500 
to 2,000 deaths among lifelong non-smokers and 
ex-smokers may relate to exposure to 
environmental tobacco smoke. Point-of-sale 
displays are already banned in Iceland, Thailand 
and nearly all the Canadian provinces. In Ireland, 
they have been banned from July this year and, in 
Norway, a ban is due to come into effect in 
January 2010. A number of Australian states will 
commence such a ban in 2011. 

A large part of the debate on point-of-sale 
displays is around whether they encourage young 
people to take up smoking and to continue 
smoking; and whether they make it more difficult 
for young people to give up smoking. Both sides 
refer to the significant body of evidence that 
supports their argument. Other areas of debate 
include the evidence from countries such as 
Canada that have instituted a ban, and what it 
shows; the economic effect that the ban would 
have on retailers, particularly smaller retailers; 
whether a ban would increase the illicit trade in 
tobacco; and the effect on competitiveness and 
consumer choice. 

Secondly, we know that 15 per cent of 15-year-
olds are regular smokers and that 82 per cent of 
15-year-olds who are regular smokers report 
buying cigarettes from a shop. Children who 

smoke face years of tobacco addiction that can 
lead to life-threatening diseases and premature 
death. In reaction to the restrictions on advertising, 
tobacco companies have become ever more 
creative with their branding in order to catch the 
eye of smokers while they are at the shop counter. 

In the USA, tobacco companies are known to 
pay retailers to achieve dominant display of 
company brands. Having displays at the point of 
sale normalises tobacco use, making cigarettes 
appear like an innocent commodity such as milk or 
bread. That is particularly the case given that 
tobacco products are placed next to everyday 
items such as sweets. 

Thirdly, international evidence suggests that 
adolescent exposure to tobacco brands could be 
reduced by as much as 83 per cent if packs were 
removed from sight at the point of sale. As other 
members have said, the first Canadian province to 
legislate to remove retail tobacco displays was 
Saskatchewan. Its Tobacco Control Act was 
passed in 2001. The campaign against the 
legislation made three key claims: removing point-
of-sale displays would not affect the rate of youth 
smoking; the legislation would drive small shops 
out of business; and retail businesses would see a 
reduction in safety and an increase in robbery. 

When the law came into force, the prevalence of 
smoking among Saskatchewan‟s 15 to 19-year-
olds was 29 per cent. The latest smoking rate for 
15 to 19-year-olds in Saskatchewan is just 22 per 
cent. I heard the comments of Jackson Carlaw 
and Mary Scanlon, who spoke about the wider 
position, but I was not persuaded by the points 
that they made, given the expansion of point-of-
sale display advertising in other countries across 
the world. Why would all the other countries that I 
have mentioned have banned point-of-sale 
displays if they had not been persuaded of the 
case for doing so? 

The reductions that have been recorded are 
wholly consistent with a number of academic 
studies showing that young people are 
disproportionately influenced by tobacco 
marketing activities, including in-shop displays. 
There is no evidence from Saskatchewan or any 
other jurisdiction that has outlawed retail tobacco 
displays that any shops have gone out of business 
as a result of the policy. 

Jackson Carlaw: Is the member not aware that 
in Thailand, where the ban has been implemented, 
10,000 shops have gone out of business? 
According to the Canadian Convenience Stores 
Association, since 31 May 2008, 23 convenience 
stores have closed permanently every week in 
Ontario and 12 stores have closed permanently 
every week in Quebec. Surely that is evidence of 
stores going out of business. 
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Helen Eadie: One needs to have knowledge of 
what has happened to Thailand‟s economy in the 
meantime. We need to think about the issue in a 
broader context. The closures to which the 
member refers are not attributable solely to 
tobacco legislation. Equally, there is no evidence 
of increased theft from shops that have removed 
tobacco displays; indeed, there is evidence to the 
contrary. 

Another aspect of the bill that has proved 
contentious is the proposed ban on vending 
machines. Those in favour of the ban have pointed 
to survey evidence that underage smokers are 
purchasing cigarettes from vending machines 
together. They make a number of other 
arguments: first, that no other restricted goods are 
sold in this way; secondly, that there is no effective 
way of monitoring vending machines; and thirdly, 
that age-restrictive measures can be overcome. 
Those against the ban question the evidence that 
significant numbers of underage smokers are 
using vending machines. In addition, they contend 
that, even accepting the survey data, past surveys 
indicate that the number of young smokers using 
vending machines has been falling without a ban; 
that the increase in the minimum age to 18 makes 
it easier for licensed premises owners to check 
age; that better methods of age verification are 
available; and that a ban would have a significant 
economic impact on vending machine operators. 

It is estimated that there are 6,500 vending 
machines in Scotland, selling an estimated 36 
million to 39 million cigarettes. Richard Simpson 
was right to say that the Labour Party opposes 
vending machines. I was not persuaded by the 
argument that technology would allow vending 
machines to be controlled by bar or hotel staff. In 
my view, that simply would not work. However, I 
am sympathetic to the points that have been made 
about jobs and will listen carefully to the 
discussions that will continue on the matter. My 
colleague Rhoda Grant has fought valiantly in 
committee on the jobs issue. 

I agree with everything that Rhoda Grant said 
about GMS contracts. As I said at the outset, I 
remain to be persuaded on a number of issues 
relating to the primary medical services element of 
the bill. Only nine of the responses to the 
committee‟s call for evidence gave a view on the 
proposals. That is worrying because, in effect, the 
proposals will create a monopoly for general 
practitioners, many of whom are private sector 
members of the CBI. The cabinet secretary has 
rejected the request by the Royal College of 
Nursing that the bill be amended to allow future 
regulation to permit nurses to hold general medical 
services contracts. Mary Scanlon described well 
what we found on our visit to London, and I will not 
repeat what she said. Suffice it to say that the 
operation that we saw was impressive. More care 

and attention needs to be paid to the current 
contractual arrangements for delivering primary 
care services. 

I would not want to sit down without mentioning 
community co-operatives, which are close to our 
hearts. If the cabinet secretary truly thinks about 
the word “mutual”, she will understand its 
importance in the social enterprise dictionary. 

16:04 
David McLetchie (Edinburgh Pentlands) 

(Con): The most powerful and effective trade 
union in Britain today is not Unite, Unison, the 
Communication Workers Union, the National 
Union of Rail, Maritime and Transport Workers or 
the GMB, but the British Medical Association. The 
fingerprints of that organisation and its interests 
are all over part 2 of the Tobacco and Primary 
Medical Services (Scotland) Bill. I should say at 
the outset that that is not a criticism of the BMA, 
but a compliment—it is a compliment to a union 
that it achieves good results on behalf of its 
members and plays an influential role in the 
determination of Government policy. However, we 
MSPs should not be seduced into thinking that 
self-interest and public interest are one and the 
same thing in this case, as the BMA would have 
us believe. That is most certainly not the 
experience of the past five years regarding the 
provision of primary medical services. 

To put that in perspective, the cost of providing 
those services in Scotland in 2003-04 was £488 
million; by the following year, when the new GP 
contract—negotiated by the BMA and the 
Government—had been implemented, the cost 
had soared to £628 million. The last available 
figure, for 2007-08, is £699 million. In other words, 
the cost of the service has risen by more than 
£200 million in four years; that has 
correspondingly impacted on the net income of 
GPs, which has increased by 40 per cent over the 
same period. 

I mention that because, in considering part 2 of 
the bill, it is important to understand and 
appreciate that the Primary Medical Services 
(Scotland) Act 2004, which the bill seeks to 
amend, was an integral part of a bargain that was 
made between the BMA and the Government at 
the time relative to the provision and funding of 
general medical services. Just as part of that 
bargain entailed a substantial increase in GP 
incomes, so it also made it possible for health 
boards to contract out the provision of primary 
medical services to commercial bodies. 

That might not have happened in Scotland yet, 
but the practice is used much more extensively 
south of the border. I congratulate Mary Scanlon 
and Helen Eadie on the open minds that they 
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displayed in observing, on behalf of the Health and 
Sport Committee, what can be done in practice 
when such an approach is taken. Although the 
mechanism is not being used in Scotland, it was 
nonetheless an integral part of the deal that was 
made. Moreover, the very existence of such a 
capability provides a measure of competition and 
choice, which operate to keep down overall costs 
and to provide an alternative model, which might 
be better suited to the provision of GP services in 
some parts of our country in the future. 

Those arrangements are not a legal loophole or 
an oversight, as the SNP now likes to pretend. 
The bargain, or deal, was made in an act that was 
supported by every party that is now represented 
in the Parliament, including the SNP. Members will 
recall fondly our former colleague Carolyn Leckie 
of the Scottish Socialist Party, who suggested that 
the 2004 act would open the door to a mass influx 
of the private sector into the NHS. At the time, 
Shona Robison, speaking for the SNP, dismissed 
that. She said: 

“The paranoia exhibited by Carolyn Leckie is staggering 
even by SSP standards.”—[Official Report, 18 December 
2003; c 4390.] 

Shona Robison, along with the rest of the SNP, 
voted for the Primary Medical Services (Scotland) 
Bill. However, that same paranoia is now being 
exhibited by Nicola Sturgeon and Shona Robison 
who, as ministers, are trying to elevate the modest 
change that was made in the 2004 act into some 
great issue of principle about the nature of the 
NHS. That hypocrisy is staggering even by SNP 
standards. 

The BMA, as befits any good trade union, just 
wants to reinstate a restrictive practice that will 
help to sustain the income of its members. If we 
think about it from its perspective, who can blame 
the BMA for that? 

We should not fall for the ludicrous argument 
that only traditional GP practices can provide an 
appropriate standard of patient care and that 
salaried GPs who are employed by commercial 
bodies will not; and that somehow GPs‟ standards 
will be corrupted by the profit motive—unlike the 
selfless angels in GP practices whose motives 
are, of course, wholly altruistic. That is ludicrous, 
for two reasons. First, GP practices, like all other 
businesses, will shortly turn their attention to the 
submission of their tax returns for 2008-09. When 
all the figures are crunched, there will be a 
surplus—a sizeable one, in many cases. That 
surplus will be taxed under schedule D case 1, on 
the profits of a trade, profession or vocation. The 
blunt truth is that GPs make profits out of the NHS 
and always have done since its inception in 1948. 
We must ask why profits made by a traditional GP 
partnership are somehow morally superior to 

profits made by a commercial body. The 
distinction defeats me. 

Secondly, the most insulting part of the 
argument is the suggestion that salaried GPs, 
many of whom are of course members of the 
BMA, somehow care less about their patients and 
will provide a poorer service simply because they 
are employed by commercial bodies, compared 
with GPs who are self-employed and in private 
practice on their own account. That is offensive 
nonsense. 

For those reasons, Conservatives will be 
consistent with our position in 2004. We trust that 
other parties, including the former Government 
parties who negotiated the contract in the first 
place, will likewise continue to honour all aspects 
of the agreement that was struck at that time. It 
has cost the taxpayer enough as it is, and given 
the current state of the public finances we should 
not take any step that could make the provision of 
such services even more expensive. 

16:11 
Robert Brown (Glasgow) (LD): I am grateful to 

the Health and Sport Committee for its work to 
analyse the implications of the proposals in the 
bill. I return to part 1. 

The ban on smoking in public places is one of 
the big successes of recent years. It was totemic 
and effective and it confounded many critics. I am 
glad that the Scottish Liberal Democrat party was 
the first political party to support a ban and I am 
glad that I could play a part in arguing for a ban, 
because I was policy convener of the party at the 
time. It is clear that predictions of a noticeable 
reduction not just in overall smoking levels but, 
more important, in the percentage of young people 
who start smoking, have been realised. The 
smoking ban has saved lives and reduced illness 
and will do so for many years to come. 

A key to the success of the smoking ban was 
the strong change in public mood, which swung 
strongly behind it. Smoking is no longer quite as 
cool among young people as it used to be—I 
never quite understood why it was regarded as 
cool—and has been banished much more to the 
fringes of many social activities. Smoke-free 
environments have become much more the norm 
than they were before the ban came into effect, as 
Michael Matheson was right to say. 

However, it could easily have gone the other 
way. In our consideration of the bill, we must 
approach the issues with a sense of cultural and 
practical realism. I make no bones about the fact 
that I detest tobacco and all its works. I detest the 
damage that it wreaks on so many lives. I am with 
James VI, who regarded it as a foul, noxious, 
stinking weed. Sir Walter Raleigh should have 
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been left in the Americas or barred from entry to 
the United Kingdom on his return. There is 
something particularly insidious about an industry 
that tries to attract young people and facilitate 
them in starting smoking, with all the lifelong 
addiction and illness problems that that will bring. 

The bill is important, not least in Glasgow, where 
smoking levels are high in the more deprived 
areas and issues of health inequality are very 
much to the fore. It is right to denormalise 
cigarettes to a degree. However, there is a real 
risk, which is underplayed by worthy organisations 
such as ASH and the BMA—if I dare mention the 
BMA after the previous speech—that we will cross 
a line and make cigarettes a forbidden fruit that 
young people will seek out as a right of passage, 
in an act of rebellion against parents whom they 
regard as staid and restrictive. 

There are also issues to do with the viability of 
our high streets, where many shops operate at 
marginal levels of profitability, and to do with the 
future of firms that supply the tobacco trade in 
other ways. 

I strongly support the banning of cigarette 
vending machines, which will reduce sales to 
young people and perhaps to other people to 
some extent. However I want to lay before 
members the representations that I have had from 
a constituent who runs a long-established 
business that supplies cigarette vending 
machines. He has 12 employees, whose jobs are 
in jeopardy. It is true that the business supplies 
other types of vending machine, which sell 
confectionary, snacks and canned drinks. 
However, until recently tobacco accounted for 90 
per cent of the business. The smoking ban hit the 
business badly, with a 50 per cent drop in 
turnover. That was evidence of the ban‟s success 
on the one hand and the scale of the challenge to 
my constituent on the other. The company faces 
the loss of its cigarette trade and the liability of 
having to recover 500 vending machines, bearing 
the cost of scrapping them under European waste 
electrical regulations and redundancy payments to 
the staff. My constituent is attempting to diversify 
his business but he cannot do so just like that. He 
is likely to lose business even before the vending 
machine ban formally comes into place. 

Shona Robison: I accept that we would not 
want or expect businesses to diversify just like 
that. Is that not an argument to discuss the lead-in 
times that are required? Indeed, we have been 
keen to discuss those with businesses and to 
encourage them to diversify. For example, we 
have discussed the potential for changing a 
vending machine to a dispensing machine behind 
the bar, which would perhaps deal with some of 
the security issues that other people have raised. 

Robert Brown: The minister makes a good 
point and I accept the Government‟s good will in 
that regard. However, the matter must be gone 
through and considered carefully with the trade. 
My constituent has run an entirely legitimate 
business since 1963 and it is not his fault that 
social norms—and, now, legislation—are 
changing. The minister needs to consider carefully 
the support that the Government will provide to the 
company and its employees. I am not sure 
whether compensation comes into that. 

The more difficult point-of-sale ban raises a 
somewhat similar issue, although it is not quite the 
same. I rather doubt the suggestion in the Cancer 
Research UK submission that point-of-sale 
advertising 
“is a greater risk factor than even parental smoking.” 

The statistics are difficult to interpret and we must 
be careful not to draw the wrong conclusions and 
adopt the wrong priorities. 

The committee supported on balance the 
contribution of a point-of-sale ban and I am 
prepared to go along with that, but the 
Government must consider carefully the position 
of small retailers. If the ban achieves nothing, as 
some people—usually its opponents—suggest, 
there is no problem. On the other hand, if it 
reduces sales, which is probably its main purpose, 
careful consideration must be given to how it is 
phased in, how it applies to small corner shops 
and whether other support is needed to help 
traders to cope with the change. 

I will say a word on underage and proxy 
purchasing. The wider range of powers, including 
fixed-penalty notices, is welcome. The proposals 
to ban proxy purchasing are vital but must, 
furthermore, be accompanied by a ban on 
underage purchases and be fully enforced. We 
can learn lessons from alcohol legislation on that. 
We must also have an eye on smuggling, which 
has various evil consequences, in the background. 

There is a sense that we are on the cusp of an 
historic opportunity. Cigarettes and tobacco now 
appear old fashioned, unattractive and uncool; the 
substantial health dangers are understood, and 
starting smoking or experimenting with smoking 
has stopped being the norm for teenagers. The bill 
deserves support at stage 1. Cultural fashions can 
change, and change quickly, but the Government 
must get the balance right and support the parts of 
Scottish society that are affected adversely and 
commercially by the proposed bans. 

I support the motion. 

16:18 
Ian McKee (Lothians) (SNP): The evidence 

that the Health and Sport Committee heard was 
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contradictory. How could it be otherwise when 
witnesses came from such diverse sources as the 
tobacco industry and Action on Smoking and 
Health? I am, however, convinced that the case 
was made that tobacco displays that are situated 
prominently in shops that young people patronise 
serve an advertising function that can attract them. 
For that reason, I support the section of the bill 
that will prohibit such displays. I am aware that 
retailers complain about the potential cost of 
rearranging their shops to cope with such a 
prohibition, but I would be surprised if the tobacco 
industry did not provide some form of support 
when the bill comes into force, as it has done in 
other countries. Above all, we must consider the 
health and cost to society and individuals when 
young people are persuaded to take up the 
cigarette habit. The prohibition is a step in the right 
direction. 

There is also the issue of vending machines. I 
would be more impressed with the measures that 
the industry has suggested to prevent abuse—
such as electronic control—if it had shown any 
concern for potential misuse of such machines 
before now. However, all over Scotland, one can 
see cigarette machines that are located out of the 
sight of bar staff. The hotel in which the Health 
and Sport Committee held its most recent away 
day is a prime example. There are many outlets 
for cigarette sales already; vending machines are 
an unnecessary risk and should be removed. 

I will concentrate the rest of my speech on part 2 
of the bill, which concerns primary care services. 
There is agreement around the chamber that what 
we aim for in Scotland is a mutual health service in 
which the public are not just customers but 
owners. For that to be achieved, the NHS must 
remain firmly in the public sector. That does not 
mean that a relationship between it and the private 
sector has no place: it would, for example, be 
inappropriately dogmatic not to make use of 
surplus capacity in the private sector for waiting 
list initiatives. However, it would be difficult to 
square the commitment to mutuality with the sort 
of purchaser-provider split that has caused so 
much anguish south of the border. 

A strength of primary care in this country in the 
past has been the link between general practice 
and patient, which provides continuity of care and 
a medical records base that is the envy of the 
world. I appreciate that events over the past few 
years have combined to weaken that position—no 
one regrets that more than I do. I am a former 
salaried general practitioner—David McLetchie 
might be surprised to hear that I agree with much 
of what he said about the commercial aspect. 
However, I regard that as a reason to repair the 
damage rather than to weaken the system further. 
Practices that are run by international commercial 
companies will inevitably mean less continuity and 

more fragmentation. In addition, as they are run 
for the profit of remote shareholders, they will 
ultimately drain money away from front-line 
services. 

It has been said that such developments may be 
necessary if health boards find it difficult to attract 
GPs to work in certain areas. The answer to that is 
that boards already have at their disposal an array 
of mechanisms with which to plug such gaps, 
including the ability to employ GPs directly under 
terms that will attract suitable applicants, which is 
how I was recruited. That position is little different 
from that of a commercial company, but it is 
without the drawbacks that I have mentioned. 

My concern has been expressed by witnesses; 
namely, that the bill does not go far enough. Under 
its terms, a commercial partnership can provide 
primary care services as long as all the parties to 
the agreement have sufficient involvement in 
primary care and at least one share is owned by a 
medical practitioner or other health care 
professional. It was agreed in evidence to the 
Health and Sport Committee that a person working 
for one day a week in NHS primary care would 
satisfy that criterion. Under the terms of the bill, it 
would therefore be possible for a GP or nurse 
working one day a week in Edinburgh, for 
example, to set up a company to run practices in 
Glasgow, Aberdeen or Inverness. That is not a 
hypothetical situation: the firm ChilversMcCrea 
Healthcare was set up by a doctor and nurse in 
Chelmsford in Essex in 2003, and it now manages 
about 35 practices all over England. I appreciate 
that, until now at least, the Cabinet Secretary for 
Health and Wellbeing has been happy with the 
proposal that I have described, on the ground that 
the people running such a company will have 
sufficient clinical experience. However, I assure 
members that general practice in Edinburgh is 
very different from one in Elgin or Eigg. It is 
difficult to see how health care professionals 
running such a company could offer a service 
miles away from where they work professionally 
that would be in any way different from the 
commercial service that the bill seeks to outlaw. I 
therefore hope very much that the Government will 
relent and seek to remedy that situation in stage 2 
by making clinical work in an individual practice a 
necessary pre-condition. 

I do not necessarily disagree with Rhoda Grant 
that it might be a great benefit one day to have all 
general practitioners in the health service working 
as salaried employees. We should remember that 
all employees in the health service make a profit 
out of it. I do not know of anyone who, when they 
fill in their tax returns, records that they have not 
made any money out of working for the health 
service. 
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I hope, too, that the Government will amend the 
bill to leave the door open for nurses to hold 
general medical services contracts without the 
need for further primary legislation, as that ability 
may be considered necessary in the future, if not 
now. 

Overall, however, this is a much-needed bill, and 
I strongly support it. 

16:24 
James Kelly (Glasgow Rutherglen) (Lab): I 

welcome the opportunity to take part in this 
important debate. There is no doubt that the bill is 
significant and that it will make an important 
contribution to the health and wellbeing of 
Scotland. All members will have received a 
number of submissions from different 
organisations, which shows the level of debate 
over the bill. The substantive part of the bill is 
obviously part 1, the main driver of which is to 
reduce smoking rates, which is an important policy 
driver in Scotland. 

Although significant progress has been made in 
recent years—the percentage of people who 
smoke has dropped from 45 to 25 per cent—and 
the smoking ban has clearly been a success, 
Michael Matheson was right to point out that 
13,000 deaths each year can be attributed to 
smoking, as can the high prevalence of heart and 
lung disease. 

Smoking also results in significant costs, which 
one briefing reckons amount to £409 million for the 
NHS and £837 million for the economy. At a time 
when we are struggling through an economic 
downturn, those are costs that we can ill afford. 

As Robert Brown pointed out, smoking is also a 
health inequality issue. Smoking prevalence runs 
at 43 per cent in poorer areas but at only 12 per 
cent in more affluent areas. In terms of how 
people spend their money, the poorest 10 per cent 
of households spend 2.43 per cent of their income 
on smoking, whereas the equivalent figure for 
more affluent households is only 0.52 per cent. 

From that point of view, the provisions in part 1 
are important because they seek to reduce the 
incidence of smoking, particularly among young 
people, by introducing a number of different 
measures. The first of those is the ban on the 
display of tobacco products, which has been the 
subject of some discussion in this afternoon‟s 
debate. My feeling, which is backed up by 
evidence, is that tobacco advertising displays have 
an influence on young people. One study indicates 
that young people are 38 per cent more likely to 
purchase cigarettes if they have been exposed to 
tobacco advertising. In addition, the statistics from 
Iceland show that the proportion of 15-year-olds 
who smoke has dropped from 18 to 11 per cent 

over an eight-year period. That evidence weighs in 
favour of those who argue for a ban on tobacco 
displays. I know that some members, for example 
Ross Finnie, have cited the practical difficulties 
involved in such a ban, but I am sympathetic to the 
Government‟s proposal. I hope that the minister 
can work at stage 2 to address some of the 
concerns that have been raised. 

On vending machines, Kenny Gibson was right 
to point out that 10 per cent of 15-year-olds and 13 
per cent of 13-year-olds are able to purchase 
cigarettes from vending machines. The ban on 
cigarette vending machines will curtail the ability of 
young people to purchase cigarettes and to take 
up smoking. Evidence shows that, in some council 
areas in England, 100 per cent of young people 
were able to purchase cigarettes from vending 
machines. Those statistics are very concerning. 
Although concerns have been raised about job 
losses, I hope that appropriate discussions will 
take place to address the concerns that 
constituency members have raised. 

I support the requirement to draw up a register 
of retailers, which will help to identify where sales 
of cigarettes take place. That will contribute to the 
success of schemes such as the enhanced 
tobacco sales enforcement programme, which 
aims to reduce the sale of tobacco to under-18s by 
50 per cent by 2011. Information on the incidence 
of sales and on where tobacco retailers are 
located will help the targeting of test purchases 
and visits by trading standards officers. 

The fixed penalty notices and tobacco retailing 
banning orders that the bill will introduce will also 
help because consistent breaches will result in a 
ban. 

I will touch briefly on part 2. I have concerns 
about the ability of community co-operatives and 
social enterprises to enter into contracts for 
medical services if part 2 is agreed to. 

However, in summing up, let me return to part 1. 
There is no doubt that smoking kills. Eighty per 
cent of smokers take up smoking before they 
reach the age of 19, 41 people start smoking 
every day, and 35 people die every day as a result 
of tobacco use. Those are chilling statistics, which 
should focus the minds of the ministers on putting 
in place a bill that can be supported by all parties 
at stages 2 and 3. 

The Deputy Presiding Officer (Trish 
Godman): We move to the wind-up speeches. 

16:30 
Jamie Stone (Caithness, Sutherland and 

Easter Ross) (LD): It has been an extremely 
worthy debate. The last two speeches, by James 
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Kelly and Dr Ian McKee, showed the amount of 
work that members have put in on the subject. 

It is a pleasure to speak in the debate because 
hitherto, as Shona Robison hinted at, I have had 
to stick to my role as convener of the Subordinate 
Legislation Committee, in which capacity I must 
consider the powers in the bill rather than its policy 
intent. I will enjoy the freedom. I thank Shona 
Robison for her generous acknowledgement of the 
contribution that my committee has made to 
consideration of the bill at stage 1. 

The minister gave us a good account of the 
background to why we are where we are. She 
talked about the health risks of young people 
starting to smoke and raised many of the themes 
that others have touched on. Christine Grahame 
gave us an extremely workmanlike account— 

Members: Workmanlike? 

Jamie Stone: She gave us a workwomanlike 
account of the work of the Health and Sport 
Committee thus far. I am extremely impressed by 
the amount of work that her workwomanlike 
committee has put in and by the fair-minded way 
in which she has chaired it. 

Dr Simpson got to the heart of the matter with 
his three questions—on display advertising, 
whether a ban would work and whether it is a 
proportionate measure. Those are the issues that 
lie before us. Later in the debate, Robert Brown 
mentioned his constituent who would lose 
business as a result of the bill and who might even 
be in serious trouble. I will return to that theme. 

Mary Scanlon fairly and openly said that she 
would concentrate on part 2 of the bill. My 
colleague Ross Finnie quite correctly pointed out 
that it is a difficult bill, to say the very least. He 
noted that paragraphs 138 to 146 of the 
committee‟s report are a critique of the bill, in 
which the committee raises a number of 
questions. He said that the work will be done at 
stage 2. Every member probably agrees that 
today‟s debate flags up the fact that there are 
unanswered questions. Good work has been done 
so far, but more will have to be done in the future. 

I will be categorical: at stage 1, it is my party‟s 
position to support the general principles of the 
bill. I stand by that. I also stand by the remarks of 
my colleague Ross Finnie on vending machines. 

Kenny Gibson made one of the debate‟s most 
impassioned speeches. It is quite clear that he 
feels extremely strongly. Rhoda Grant—who is no 
longer in the chamber—brought to bear her 
knowledge and posed a difficult question, which I 
trust will be addressed at stage 2. She said that, in 
her opinion, the ban on vending machines would 
best be dealt with through subordinate legislation. 
My view is that the ban is a pretty draconian 

measure to be dealt with through subordinate 
legislation and that it should be on the face of the 
bill, given the strength of the power that it will give 
to ministers. I do not understand how Rhoda 
Grant‟s view on that issue sits with her belief that 
rural pubs and whatnot should be able to supply 
tobacco. She has to square that circle. She may 
well have a solution, but we need to hear more. 

I take slight issue with Michael Matheson‟s 
assertion that smoking is no longer the social 
norm. I hope that that is the case and that it is not 
just how we in the chattering classes view the 
situation. If one goes to a dance in a town or a city 
anywhere in Scotland on a Saturday night and 
looks at what happens outside in the wee small 
hours, one will see people smoking in very great 
numbers. Let us not kid ourselves—we face a 
challenge. However, we are taking steps in the 
right direction. Michael Matheson flew the flag for 
a ban on smoking in public places at an early 
stage. He was courageous in doing so and has 
every right to be proud of that. 

David McLetchie‟s speech was impassioned, to 
say the very least, and was worth waiting for. I 
trust that the British Medical Association will read it 
with great interest. He said nothing less than the 
truth, in that the BMA is, indeed, a trade union for 
its members that is delivering the goods for those 
members. As ever with a speech from David 
McLetchie, it is advisable to allow some hours to 
elapse after the speech before deciding whether 
he is right or wrong. I sometimes feel that it is like 
playing dice. It is very easy to be charmed by Mr 
McLetchie, but in 10 years I have developed some 
experience in this matter. 

As colleagues know, until five years ago I was to 
be seen out behind the bike shed, so to speak, of 
the Parliament, puffing away. Members may say 
that it is typical of a Liberal Democrat that I started 
smoking when I was kidded by a school friend into 
smoking rolled up lettuce leaves—I assure 
members that they were perfectly disgusting. 

The point that Rhoda Grant made is valid—a 
small rural shop can depend on the trade in 
tobacco. Where there is no shop, people must go 
to the hotel or the pub. It is not so easy for many 
to give up smoking. It is, tragically, well nigh 
impossible for many—as was the case with my 
father, who died of lung cancer. We must 
remember what Rhoda Grant said, because it is 
true, about outlets in the most rural locations. 

It is right to make it harder to sell cigarettes, but 
in the case of small, remote rural shops we must 
think more widely about other ways in which we 
can support such shops and not let this rightful 
action, which is being taken for the highest of 
motives, be the straw that breaks the camel‟s 
back. It is about retaining rural post offices and it is 
about encouraging and supporting small retail 
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outlets not to sell fags but to survive and prosper 
in other ways. That is the message that I am 
getting very clearly from my constituents. I support 
from the bottom of my heart, for personal reasons, 
the general principles of the bill and I look forward 
to stage 2. 

16:36 
Jackson Carlaw (West of Scotland) (Con): As 

many have observed, the primary medical 
services provisions in the bill are unnecessary, 
prejudicial and short-sighted. Parliament must do 
better than seeking to find legislative solutions for 
which there are no known problems. What might 
come next? A bill to preclude triple-decker buses? 
A new civil aviation (Scotland) bill providing 
against the possible use of Princes Street by 
airliners? Part 2 of the bill, the necessity for which 
appears to be validated only by the standing 
ovations that have been conferred upon the 
cabinet secretary by the doctors‟ trade union, to 
which part 2 seeks to extend an absolute 
monopoly, is not needed and not wanted and is 
typical of the vanity projects in which this minority 
Government is inclined to specialise. 

As David McLetchie detailed, we remain 
pragmatic. Even as ministers issue briefing papers 
detailing the extraordinary challenges and 
demands that face the NHS in the decade ahead, 
they seek to close down possible solutions to 
those challenges via a centralised diktat. Even as 
politicians and the public wake up to the reality of 
the demographic changes that face the national 
health service and GP practices, and which arise 
from an ageing population, the Government 
moves to foreclose any ability for the independent 
sector potentially to assist in as yet unforeseen 
circumstances. Even as we appreciate the 
challenge of approximately 20 per cent of GPs 
retiring in the next five years, ministers bury their 
heads in the sands of ideological prejudice. Part 2 
of the bill is the latest in a long line of examples of 
the minority SNP Administration being more 
concerned about ideological purity than it is about 
what delivers the best care for Scottish patients. 
We hope that together with others we can make a 
common cause and remove part 2 at the earliest 
opportunity. 

Turning to part 1, I am happy to admit to being a 
lifelong non-smoker. Is that because the displays 
in small retail shops were not sufficiently eye-
catching when I was a teenager? Get real. 
Perhaps I was aware of the inherent dangers of 
smoking. I was, in fact, far less aware of them than 
teenagers today are. According to the Scottish 
schools adolescent lifestyle and substance abuse 
survey, among those aged 13 to 15 approximately 
89 per cent are fully aware that smoking can 
cause heart disease, approximately 96 per cent 

are fully aware that smoking can cause lung 
cancer, and approximately 91 per cent are fully 
aware that other people‟s smoking can harm the 
health of non-smokers. Despite that, it is 
depressing that too many young teenagers start 
smoking. 

In my case, I just did not care for it. As someone 
who can remember needing a knife and fork to cut 
through the smoke when sitting on the old bench 
seats on the top deck of the bus home from school 
and who can remember when, from the back row 
in the cinema, while pursuing altogether more 
healthy pursuits, I— 

Ross Finnie: Like smoking lettuce. 

Jackson Carlaw: Certainly not that—we could 
afford better in Newton Mearns. 

From the back row of the cinema, I watched the 
beam of the projector cut a swathe through the 
acrid smoke, so I welcome the joys of smoke-free 
public places. 

Let us be clear that the Scottish Conservatives 
are in no doubt that the Government is right to 
continue to focus on measures to reduce smoking 
and, in particular, to dissuade teenagers, whom I 
mentioned a moment ago and at whom the 
measures in the bill are specifically aimed. 

As a spokesman on public health in the 
Parliament, I find myself in the anomalous position 
of proposing that we remove a central measure 
from the bill that, superficially, appears to be 
aimed at the betterment of public health. However, 
the proposal to ban the display of tobacco on retail 
premises is misconceived. I believe that the 
measures that we introduce should not be other 
than firmly evidence based, likely to be effective 
and properly enforced once they are implemented. 

As Mary Scanlon, David McLetchie and others 
have demonstrated, the evidence just does not 
pass muster. In nearly all cases, the authors of 
reports cited in evidence clearly state that the 
claims of causation between the displaying of 
tobacco and people starting smoking should be 
made with great care. For a number of technical 
reasons, including the fact that display bans have 
been part of a range of interventions, it is not 
possible definitively to claim causation. I share that 
view, which was expressed in those very words—
reluctantly and recently—by ASH, although it does 
not appear in any briefing that MSPs received 
ahead of the debate and has since been deleted 
from the ASH website. 

Kenny Gibson referred to brand awareness 
evidence, by which I presume he means the 2006 
Wakefield/Henriksen research. That research was 
based on the old parlour game of remembering 
items on a cloth-covered tray. Teenagers were 
shown photographs and then asked which ones 
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they could remember. Being bright and willing to 
impress, they did. However, no evidence was 
subsequently produced to show that that 
encouraged them to go out and buy the things that 
they could remember. Indeed, having heard all the 
evidence, the best that the Health and Sport 
Committee could say in its report was that 
“On balance”— 

only on balance, mind— 
“the majority of Committee members consider that the 
display of cigarettes at the point of sale constitutes 
advertisement and … recognises that the evidence base for 
this proposal is at an early stage and that the international 
evidence to date is inconclusive.” 

That is hardly a ringing endorsement. 

In its report, the Health and Sport Committee 
accepted that it had not witnessed trials of radio 
frequency-controlled cigarette vending machines 
by organisations such as the National Association 
of Cigarette Machine Operators. It was an 
extraordinary admission by Christine Grahame—
emphasised by Michael Matheson with pride 
bursting from his pores—that the committee would 
rather not see those machines operate in case 
they work. Richard Simpson‟s concerns about pre-
radio-controlled machines is shared by the 
industry, hence its investment in the new 
technology to address the matter. Rhoda Grant‟s 
comments, by contrast, were much more 
constructive and worth while. 

The Government insists that the bill will not 
prove to be a burden of any consequence to small 
businesses. With due respect to the ministers 
concerned, I point out that they have not owned or 
run small businesses themselves. Small retailers 
regard themselves as the Government‟s partners 
in preventing young people from getting hold of 
cigarettes. They support enforcement actions and, 
like us, they support the new licensing proposals. 
They also expect the Government to respond to 
the Health and Sport Committee‟s view that proxy 
purchasing should be tackled—that the deliberate 
falsification of documents to obtain cigarettes from 
responsible retailers should lead to punishment 
not just for those who are deceived; those who are 
doing the deceiving should face consequences, as 
well. 

This afternoon, we have seen writ large before 
us that we have a minister for wishful thinking and 
a cabinet secretary for fantasy politics. 
Consequently, although we will support the 
measures in the bill that we believe will be 
effective, we will oppose the bill at stage 1 in the 
hope that part 2 will attract insufficient support as 
the bill progresses, and in the expectation that the 
final measures that are presented to Parliament to 
tackle and reduce youth smoking—which we will 
support—will be effective, evidence based and 

inclusive of the recommendations that have, so 
far, been ignored by the Government. 

16:43 
Dr Simpson: I should declare an interest as a 

member of the BMA, although whether I will still be 
a member at the end of this process is another 
matter. I am also a member of the Royal College 
of General Practitioners.  

I hope that Ross Finnie will forgive me, but I will 
concentrate on part 2 in my summing up. 

As other members have said, David McLetchie‟s 
speech needs to be read carefully before we can 
come to a conclusion. There is no doubt that, if the 
bill was successful and did what it purports to do, it 
would entrench in primary legislation one model of 
general medical services. That is the basic flaw in 
the bill, as we have no idea exactly what we will 
need in four or five years‟ time. At that point, if we 
need something different we will have to go back 
and amend the primary legislation. I am unhappy 
about that. 

I am also unhappy because, in practice, there 
has been only one attempt by a commercial 
company to intervene in primary care, and that 
ended up not progressing. That might be because 
the remuneration offered to that company was 
inadequate. There is some evidence from England 
that Atos and other companies are being unduly 
promoted by primary care trusts by being given 
extra rewards beyond those given to general 
practices. That approach would not therefore fulfil 
the criteria, which David McLetchie quite correctly 
set out, for the sort of competition that pushes 
prices down. In England, it might be that, in order 
to have competition, primary care trusts are 
actually paying considerably more.  

A lot more remains to be done on the bill. The 
Labour Party will be considering its position, 
depending on amendments that are lodged at 
stage 2. First, there needs to be an amendment to 
clarify the position with regard to future 
competition from other groups, such as nurses, 
that might provide general medical services. There 
also needs to be clarity on whether other groups 
might come into being, such as co-operatives, 
social enterprises and new models of community-
owned practices, which might indeed be profit-
distributing organisations.  

A number of speakers have made the point that 
general practice is a profit-making business. As a 
GP, I can tell them that that is absolutely the case. 
Profit, in this case, is not a dirty word—indeed, I 
do not think that it is ever a dirty word—but there 
is no doubt that the income that is obtained by 
general practice partners, on which they are taxed, 
is the surplus income that exists at the end of the 
year, once all the costs are met. To be frank, there 
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are bad GPs who will skimp on staff and premises 
and do the absolute minimum in order to maximise 
their profits. That is rare in Scotland, but I tell 
ministers that they are about to be confronted with 
a serious problem the likes of which we have not 
seen since the 1960s. Since the Primary Medical 
Services (Scotland) Act 2004 came into force, the 
number of partners is dropping—that is very 
evident in England—and the number of salaried 
doctors who are employed by those partners is 
increasing. The result is that there are now doctors 
who earn £150,000 or £250,000. I received an e-
mail from a doctor who moved from England to 
Scotland in which she complained bitterly that her 
income, as a salaried doctor employed by a 
partnership, is less than half what she was earning 
in England, and is less than a registrar‟s income.  

We talked about exploitation this morning in 
relation to teachers, but exploitation of doctors is 
now beginning to occur. Substantial numbers of 
qualified general practitioners are having to queue 
up as locums in order to try to get work. 

The bill is not flexible, so we need to think 
seriously about part 2.  

Already, communities such as Rannoch are 
facing particular problems. The other day, Lindsay 
Roy told me about a community in Fife that was 
having problems attracting GPs. GPs are closing 
down branch surgeries because they are no 
longer profitable or sustainable, which means that 
some people are now faced with having to travel 
considerable distances to get GP services.  

Part 2 is seriously flawed. Although the Labour 
Party will agree to the general principles of the bill 
when we vote tonight, we have serious concerns 
about the bill.  

I addressed the provisions on tobacco in detail 
earlier, but I will deal with them again briefly. 

The Conservatives opposed the ban on smoking 
in public places because they felt that the 
evidence was not clear and that that ban would be 
an unnecessary restriction on individuals. Now 
that we can see that the outcome was a 30 per 
cent reduction in heart attacks and an undoubted 
improvement in people‟s health, as well as the fact 
that Scotland has a higher standing because it led 
on the issue in the UK, will the Conservatives 
reflect on whether their opposition to that ban was 
appropriate? We did not hear today whether they 
now feel that the smoking ban was a good thing 
and that they were mistaken in their opposition to 
it. 

I raise that issue because it reminds me of the 
Conservatives‟ position on a ban on tobacco 
displays. There has been an increase in the 
number of brands that are displayed and the 
volume that there is in a particular area. The first 
thing that a shopper sees when they go into a 

supermarket is a vast array of tobacco. There is 
no doubt in my mind that the tobacco industry is 
using that as a loophole to get around the ban on 
advertising.  

As the only party that has adopted a stance of 
total opposition to a ban on tobacco displays, the 
Conservatives ask, “Will it work? Is there evidence 
that it will work?” There is partial evidence that it 
will, and the committee made clear that it felt, on 
balance, that the evidence was there. If so, the 
ban is worth pursuing. 

The fact that we do not have all the evidence is 
not a reason not to have such a ban. I promise 
members that if we always wait for the evidence, 
the tobacco industry—this is particularly the case 
with that industry—will use every means in its 
power to get around every piece of legislation that 
every country passes. When Judith Mackay, an 
Edinburgh graduate who was given the British 
Medical Journal award for her work on tobacco 
control in Asia, worked in Thailand, there was 
massive opposition to the controls on tobacco, and 
she was vilified and personally threatened by 
tobacco companies for her actions in that country. 

If 10,000 shops have closed in Thailand, that 
may simply reflect a change in economic 
circumstances. The number of businesses such as 
convenience stores in Canada that have closed 
since the ban there is no greater than the number 
that closed due to changes in purchasing patterns 
before the ban was introduced. There is no 
evidence whatsoever that a single retailer in 
Canada has closed because of the ban alone. 

Having said that, we need to ensure that what is 
being proposed is proportionate. Ross Finnie 
stated clearly that we do not know exactly what 
the Government is proposing in parts of the bill, 
and we need to be totally clear about that before 
we can support without amendment any of the bill 
at stage 2. Small retailers are entitled to measures 
that are proportionate, and interim measures—
such as cupboards or covers at first, pending a 
longer-term ban—should be examined carefully.  

The same applies to vending machines— 

The Deputy Presiding Officer: You should 
finish now, Dr Simpson. 

Dr Simpson: The results of the radio-controlled 
vending machine pilot—which we now have but 
did not when the committee produced its report—
indicate a massive increase in control of sales, but 
it still stands at only slightly more than 80 per cent. 

The test purchasing in Oban that I mentioned— 

The Deputy Presiding Officer: I am sorry, Dr 
Simpson, but you should finish now. 
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Dr Simpson: The illustration that I gave 
indicates that we must ban vending machines. 
[Applause.] 

16:52 
The Deputy First Minister and Cabinet 

Secretary for Health and Wellbeing (Nicola 
Sturgeon): I have not even started yet—I thank 
members for the applause. 

This has been a good debate, of the high quality 
that I have come to expect from any debate that 
involves the health fraternity in the Parliament. At 
the outset, Christine Grahame eloquently 
outlined—in a completely non-workmanlike way—
the key points in what I think is an excellent 
committee report, to which the Government will 
pay close attention as we progress through the 
later stages of the bill. 

I will deal with the first two parts of the bill, 
beginning with part 1. The provisions in part 1 that 
relate to tobacco build on the good work that has 
already been done by the Parliament. In his 
opening speech, Richard Simpson was right to 
point to the evidence that suggests that the ban on 
smoking in public places is already leading to a 
reduction in heart attacks. Listening to Mary 
Scanlon and Jackson Carlaw, I found that many of 
their arguments were reminiscent of the 
arguments that the Tories made against the ban 
on smoking in public places. The Tories were 
wrong then, and they are wrong now in the 
objections that they are making to part 1. 

I believe that the provisions in the bill are a 
proportionate and appropriate response to the 
scale of the problem, which we should not forget. 
Shona Robison was right to say that the 
implications of the bill for retailers or for vending 
machine companies, which the Parliament has a 
duty to consider, must be weighed against the 
immense social and economic costs that are 
associated with smoking. 

The bill makes provision to end point-of-sale 
displays in shops, and Richard Simpson rightly 
asked whether such displays are a form of 
advertising. I agree with him that they are, and I 
think that that assertion is evidenced by the effort 
that tobacco companies put into such displays. It 
is not only a form of advertising, but an extremely 
powerful marketing and advertising tool. 

I also agree with Richard Simpson that, based 
on the compelling evidence of Gerard Hastings 
and others, the ban will be effective in the long 
term. 

Ross Finnie fairly and legitimately raised the 
question whether retailers know what will be 
expected of them in complying with the bill. We 
are in discussions with retailers about simple and 

cost-effective ways of keeping tobacco out of 
sight, which is what they will be asked to do. The 
bill will not give ministers the power to tell retailers 
that they must keep tobacco under the counter. 
The bill will not impede retailers from modifying 
existing gantries in a way that keeps tobacco out 
of sight. We will continue to have discussions with 
retailers so that they have the clarity that Ross 
Finnie talked about. 

Christine Grahame, Rhoda Grant and other 
members expressed concern about retailers‟ 
defence to a charge of selling tobacco to an 
underage person that it was reasonable to believe 
that the person was over 18. It is important to 
stress that that provision will bring the law on 
tobacco into line with the law on the sale of 
alcohol. However, we will consider carefully the 
points that have been made. I am sure that the 
issue will crop up again at stage 2. 

I have not heard any good argument that we 
should allow cigarettes to be sold in vending 
machines, with the easy access that that provides 
for young people—the very people whom we are 
trying to discourage from smoking in the first 
place. The Government has suggested to the 
companies concerned that vending machines 
could well be turned into dispensing machines. It 
is for the industry to take forward that suggestion. 

I have heard considerable support for the 
registration scheme for tobacco retailers, 
notwithstanding the points that the Tories have 
made. I am sure that the details of that will occupy 
us at stage 2. 

I turn to part 2, on primary medical services. As 
Ian McKee said, the provisions in part 2 build on 
the Government‟s strong commitment to a mutual 
NHS—one that is in the public sector and run in 
the public interest. Our objective is absolutely 
clear. Some members pointed out that GPs are 
already independent contractors. Of course they 
are, but they are also directly involved in the front-
line delivery of health care. The problem with the 
existing law is that it leaves it open to a health 
board to award a contract to a body in which none 
of the individuals is a registered medical 
practitioner or health care professional. 

David McLetchie: Would the member therefore 
care to tell us why she voted for the existing law? 

Nicola Sturgeon: I am coming to that, if David 
McLetchie cares to be patient. 

A contract can be awarded to a body in which no 
party is a medical practitioner. Of course, that 
body would employ staff to provide health 
services. To respond to an earlier point that David 
McLetchie made, I do not think that doctors who 
are employed in that way care any less about their 
patients than other GPs do, but the fact remains 
that they are employed by organisations whose 
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only interest in the NHS is its potential to make 
profit for them.  

I believe that that is wrong. I do not agree with 
Jamie Stone that David McLetchie‟s speech was 
charming in any way, shape or form, but it was a 
powerful speech. He said that the law that we are 
trying to amend was part of a deal surrounding the 
negotiation of the GP contract, although I think 
that, if he checks, he will find that the contract 
does not cost less in England than it does in 
Scotland, even though commercialisation is much 
more prevalent in England. If I had been party to 
that negotiation, I would not have been party to a 
deal that paved the way for the commercialisation 
of general practice. The fact that Shona Robison 
did not think that the entire Primary Medical 
Services (Scotland) Bill was a conspiracy does not 
mean that we share David McLetchie‟s analysis of 
the situation. 

I appreciate that there is a point of principle, 
certainly for the Tories. Jackson Carlaw‟s 
pragmatism is perhaps better described as the 
Tories‟ passion for privatisation, which appears to 
know no bounds whatever. I accept that the Tories 
are much more positive about the sort of 
commercial involvement in GP services that the 
bill seeks to prevent. That is an honest 
disagreement and I respect that position. 
However, I was a wee bit surprised to hear 
members on the Labour benches make the Tory 
argument perhaps more effectively than the Tories 
did. 

Helen Eadie: Will the cabinet secretary give 
way? 

Nicola Sturgeon: No—I am in my last minute. 
However, I am about to address the member‟s 
comments. 

I do not think that the difference of principle that 
exists between the Government and the Tories 
exists between the Government and members on 
the Labour benches. A number of reasonable 
points that have been raised in the report and 
again in this debate deserve our full consideration 
as we go through the bill‟s later stages. 

The committee raised three main issues: first, 
the position of co-operatives and social 
enterprises; secondly, the amount of time that a 
practitioner would have to spend in a practice to 
meet the minimum commitment requirement, 
which is the point that Ian McKee highlighted; and 
thirdly, the ability of nurses to hold GMS contracts. 
Although the bill does not change the status quo 
around nurses, the committee has asked for an 
amendment to allow future changes to be made by 
regulation rather than through primary legislation. I 
assure members that we will consider that point—
and indeed the other points of detail—very 

carefully, and I look forward to discussing them 
further at stage 2. 
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Tobacco and Primary Medical 
Services (Scotland) Bill: 
Financial Memorandum 

17:01 
The Presiding Officer (Alex Fergusson): The 

next item of business is consideration of motion 
S3M-4467, in the name of John Swinney, on the 
financial resolution for the Tobacco and Primary 
Medical Services (Scotland) Bill. 

Motion moved, 
That the Parliament, for the purposes of any Act of the 

Scottish Parliament resulting from the Tobacco and Primary 
Medical Services (Scotland) Bill, agrees to any expenditure 
of a kind referred to in paragraph 3(b)(iii) of Rule 9.12 of the 
Parliament‟s Standing Orders arising in consequence of the 
Act.—[Nicola Sturgeon.] 

The Presiding Officer: The question on the 
motion will be put at decision time. 
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The Presiding Officer: The next question is, 
that motion S3M-4807, in the name of Nicola 
Sturgeon, on the Tobacco and Primary Medical 
Services (Scotland) Bill, be agreed to. Are we 
agreed? 

Members: No.  

The Presiding Officer: There will be a division. 
FOR 
Adam, Brian (Aberdeen North) (SNP)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Allan, Alasdair (Western Isles) (SNP)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Keith (Ochil) (SNP)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Campbell, Aileen (South of Scotland) (SNP)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
FitzPatrick, Joe (Dundee West) (SNP)  
Foulkes, George (Lothians) (Lab)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Grahame, Christine (South of Scotland) (SNP)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Harper, Robin (Lothians) (Green)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Hume, Jim (South of Scotland) (LD)  
Hyslop, Fiona (Lothians) (SNP)  

Ingram, Adam (South of Scotland) (SNP)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Tom (Hamilton South) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McMillan, Stuart (West of Scotland) (SNP)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morgan, Alasdair (South of Scotland) (SNP)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Paterson, Gil (West of Scotland) (SNP)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robison, Shona (Dundee East) (SNP)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

AGAINST 
Aitken, Bill (Glasgow) (Con)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Carlaw, Jackson (West of Scotland) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Goldie, Annabel (West of Scotland) (Con)  
Johnstone, Alex (North East Scotland) (Con)  
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Lamont, John (Roxburgh and Berwickshire) (Con)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con) 

ABSTENTIONS 
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD) 

The Presiding Officer: The result of the division 
is: For 102, Against 16, Abstentions 1. 

Motion agreed to, 
That the Parliament agrees to the general principles of 

the Tobacco and Primary Medical Services (Scotland) Bill. 

The Presiding Officer: The final question is, 
that motion S3M-4467, in the name of John 
Swinney, on the financial resolution to the 
Tobacco and Primary Medical Services (Scotland) 
Bill, be agreed to. 

Motion agreed to, 
That the Parliament, for the purposes of any Act of the 

Scottish Parliament resulting from the Tobacco and Primary 
Medical Services (Scotland) Bill, agrees to any expenditure 
of a kind referred to in paragraph 3(b)(iii) of Rule 9.12 of the 
Parliament‟s Standing Orders arising in consequence of the 
Act. 
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Dear Christine,

TOBACCO AND PRIMARY MEDICAL SERVICES (SCOTLAND) BILL
RESPONSE TO HEALTH AND SPORT COMMITTEE STAGE 1 REPORT

~~1
~ .•..

The Scottish
Government

homecomIngscotIand2009.com

I am grateful to the Committee for its careful and robust scrutiny of the Tobacco and Primary
Medical Services (Scotland) Bill and the considered conclusions in its Stage 1 report.

I undertook, at the Stage 1 debate on 24 September, to look carefully and sympathetically at
all the comments and recommendations contained in the Report, including those flagged up
by the Finance and Subordinate Legislation Committees and agreed to reporting back to the
Committee with a considered view before Stage 2. Our position is set out at Annex A.

I trust that you will find this information helpful.

SHONA ROBISON
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Annex A

TOBACCO AND PRIMARY MEDICAL SERVICES (SCOTLAND) BILL: RESPONSE TO
STAGE 1 REPORT

54. The Committee notes the argument that it would be a retrograde step to create a
defence to a charge of selling tobacco to an underage person that no reasonable
person could have suspected from the customer's appearance that the customer was
under the age of 18. A majority of the Committee is in favour of tlhe defence contained
in sub-paragraph 4(2)(b)(ii) of the Bill being removed.

Response: The Scottish Government notes the Committee's view that the defence
contained in sub-paragraph 4(2)(b)(ii) should be removed as this was seen to be a
retrograde step from the present legislative position.

The existing defence is in section 18 of the Children and Young Persons (Scotland) Act
1937. It provides "It shall be a defence for a person charged with an offence under
subsection (1) (selling tobacco to under 18s) to prove that he took all reasonable precautions
and exercised all due diligence to avoid the commission of the offence".

It is proposed in the Bill to bring the 1937 legislation up to date by bringing it in line with the
defence for the sale of alcohol to under 18s in the Licensing (ScoUand) Act 2005. Thus
section 4(2) of the Bill provides the defence to a person accused of selling tobacco to a
person under 18 that:-

(a) the accused believed the person under 18 to be aged 18or over; and
(b) either
(i) the accused had taken reasonable steps to establish the customer's age (this is then
narrowed in subsections (3) and (4) so that the only reasonable steps are for the retailer to
have been shown convincing, specified Ld documents.); or

(ii) no reasonable person could have suspected from the customer's appearance that the
customer was under the age of 18.

We do not accept that the defence in section 4(2)(b)(ii) is a retrograde step from the 1937
provision. Rather it is an improvement on that very general provision and specifies the
narrow circumstances in which a retailer will have a defence. The Committee's concern
seems to be that section 4(2)(b )(ii) will allow retailers a defence which was not available to
them under the 1937 Act. In response we would emphasise the narrowness of the defence
under section 4(2)(b)(ii). It is only available where the customer's appearance is such that
"no reasonable person could have suspected" them to be under 18. That is a stringent test.
It does not cover borderline cases where there might be opinions either way. It only covers
cases where no one could even have suspected the person to be under 18.

In our view it is just and fair that in these very limited circumstances the retailer should not
commit an offence. We also take the view that it is good law to provide for this in legislation.
Is this defence available under the 1937 provision? That provision requires the taking of
precautions and exercise of due diligence. Does an almost subconscious assessment as
being over 18 of a person apparently in their 50s who is buying tobacco meet those
requirements? We think that it does not and that, applied strictly, the 1937 provision requires
retailers to take active steps to establish the age of all customers, whatever their apparent
age. This does not happen in practice relying on the likelihood that such offences would not
be prosecuted. We do not think this is good law and that it is better to specify the limits of
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the defence in legislation.

So the defence may not be available under the 1937 provision but it is available in the way
that provision is enforced. The proposed provision in the Bill specifies the narrow limits of
the defence in legislation which is an improvement on the current position, not a retrograde
step.

If it is removed then unlike licensing law we will go back to the 1937 legal position that
retailers are required to ask for id from every customer

We also do not agree that this new form of defence could have adverse consequences for
test purchase operations and that it would increase the likelihood of test purchasers requiring
to appear in court to test it.

The first point to re-iterate is the stringency of the defence. It only covers cases where no
one could even have suspected from their appearance that the person was under 18. The
appearance of test purchasers is such that they will simply never meet that stringent
requirement for the defence to be available.

The accepted protocol in test purchasing is set out in '~ Practical Guide to Test
Purchasing" 1 produced by the Scottish Government Age-restricted Products Enforcement
Working Group in consultation with the Society of Chief Officers of Trading Standards in
Scotland, ACPOS, the Crown Office and Procurator Fiscal Service, business representatives
and health interest groups and agencies. The Guide states that the child selected must be at
least 18 months younger that the legal age for purchase and not look older than their age.
Consideration is also to be given to the clothing and any make up worn by a test purchaser
acknowledging that this can affect the determination of age.
(See paras 3.2.6 to 3.2.8)

In view of this it is highly improbable that a test purchaser for tobacco would be a person
whose appearance is such that no reasonable person would have suspected them to be
under 18. So it is equally unlikely the defence would be available in cases where test
purchasing was used.

Moreover, the agreed procedures in the Guide include specific steps to be taken to reduce
the need for a test purchaser to appear in court to give evidence. Specifically section 3.5.4
advises:-

"Colour photographs may be used in legal proceedings showing the appearance of the child
or young person. Such photographs should be taken to clearly illustrate the height of the
child or young person, perhaps against a height chart. Photos should be taken on the day of
the proposed transaction and as near to the transaction/activity time as possible, given
operational considerations. Officers may wish to consider requesting a copy of the retailer's
CCTV tape with the relevant purchase on it in addition to any other evidence, although
depending on the legislation being enforced the retailer may refuse such a request. "

In spite of these precautions it is still possible even now that a test purchaser may be called
to give evidence at ensuing court proceedings and as the Stage 1 Report suggests this could
be several months or even a year after the test purchase "failure". Inevitably the test
purchaser will look older than they did at the time of the test purChase visit, which is another
reason why a colour photograph taken on the day is an important part of the agreed

1 Published on SG website: http://www.scotland.qov.uk/Resource/Doc/201135/005373B.pdf.
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procedures as this undermines any claims by the defence that the test purchaser looked 18
or over. In these circumstances, we can see no reason why the new reasonable person
defence will increase the likelihood of test purchasers being cited simply to test the defence.

In conclusion the Scottish Government takes the view that

• the proposed provision improves the existing law from 1937 and brings it in line
with the Licensing (Scotland) Act 2005;

• the defence is necessary or the legal position is that to comply retailers will
have to ask all customers for Ld.; and

therefore the defence should remain as drafted.

55. The Committee also notes, however, that, under the Licensing (Scotland) Act
2005, it is an offence for a person aged under 18 to buy or to attempt to buy alcohol
for him or herself. The Committee believes that there needs to be a balance of
responsibility between retailers and underage purchasers and, therefore, calls upon
the Minister for Public Health and Sport to consider whether the responsibility of
minors with regard to purchasing tobacco should be brought into line with the
position in respect of alcohol.

Response: I indicated during the Stage 1 debate that the Scottish Government was content
to consider amending the Bill to bring tobacco sales law in line with the Licensing (Scotland)
Act 2005 in this respect. However, at that time I underlined that, as did not form part of our
pre-legislative consultations, we would wish to consult key interests including young people,
before proposing such a major change. These consultations are now complete, I can confirm
the Scottish Government will lodge an amendment to this effect at Stage 2.

88. The Committee welcomes the proposal for a national register of tobacco retailers.
In relation to the discussion around single operators of multiple premises, the
Committee welcome's the Minister's agreement to reflect on the matter and asks that
she report back before stage 2 of the Bill is reached.

The Scottish Government notes the Committee's view that it may be desirable to include in
the Bill a sanction against single operators of multiple premises applying for registration if
they are legally responsible for breaches in other premises. However, this would result in
the registration scheme being put on an entirely different footing than currently envisaged.
Specifically, it would mean putting vetting procedures in place for all applicants to the
register to enable Scottish Ministers to refuse an application in the specific circumstances
describe. This would effectively change the whole premise on which the registration scheme
is founded, changing it into a form of positive licensing. As the Committee is aware, one of
the main attractions of the registration scheme as proposed in the Bill - and why it has the
support of retailers- is that, although it brings all the benefits and sanctions attached to a
licensing scheme, it is administratively simple. It should also be borne in mind that the
provisions of the Bill (section 26) allows action to be taken against individuals such as
directors or managers of corporate bodies where the offences committed by the company
are attributable to those individuals. This could be used where offences are the result of
systematic or management failures across a company and may address the concerns
outlined by the Committee. In these circumstances, while we understand the
Committee's rationale for making such a request, we would propose t,o leave the Bill
as drafted but pursue with enforcement agencies administrative action which might
be taken to identify and deal with businesses who are responsible for multiple
breaches across a range of individual premises.
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104. The Committee notes the request made by ACPOS that the powers of entry
that the Bill would confer on local authority officers should equally be conferred on
the police and recommends that the Bill be amended to this effect.

Response: The Scottish Government will lodge an amendment at Stage 2 to give police
powers of entry.

105. The Committee notes that there was no opposition expressed in oral evidence
to the suggestion that fixed penalty notices should be publicly recorded on the
national register of tobacco retailers and recommends that this suggestion be
incorporated into the Bill.

Response: As indicated above, the attractiveness of a registration scheme, as opposed to a
licensing scheme, is its simplicity. If the provisions of the Bill were to be amended in this way
it would add a layer of complexity to the system which, in turn, would have resource
implications for the Scottish Government and local authorities. While we would not propose
to make provision for this in the Bill, we understand that there may be legitimate public
interest in this information. We would propose, therefore, to explore with local authorities
who will hold information on fixed penalty notices issued in their own records, how best to
make this information publicly available.

106. The Committee notes the explanation that the Bill's provisions on local authority
enforcement programmes are lifted from existing legislation; however, given that the
Scottish Government is now attaching a higher degree of severity to the issue of
smoking, the Committee believes that enforcement activity should be
commensurately more important also and therefore recommends tlhat the Bill be
amended to require local authorities to carry out annual enforcement programmes,
rather than to consider doing so.

Response: The Scottish Government will lodge an amendment at Stage 2 to this effect.

107. The Committee notes that the criminalisation of proxy purchasing was
supported across the range of witnesses. The Committee was persuaded by the
arguments in favour of introducing new measures on proxy purchasing and welcomes
the Minister's willingness to consider the issue. The Committee recommends that the
Bill be amended to criminalise proxy purchasing.

Response: I indicated during the Stage 1 debate that the Scottish Government is content
to consider amending the Bill to bring tobacco sales law in line with the Licensing (Scotland)
Act 2005 in this respect. However, at that time I underlined that, as this did not form part of
our pre-legislative consultations, we would wish to consult key interests including young
people before proposing such a major change. Our consultations are now complete and I
can confirm the Scottish Government will lodge an amendment to this effect at Stage 2.

108. The Committee also found persuasive the arguments in favour of giving the
pOlice powers comparable with those relating to alcohol, to confiscate tobacco from
under-18s; however, the Committee recognises the Minister's view that this would be
technically more difficult to achieve. The Committee therefore awaits with interest the
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outcome of further consideration given to the issue by the Minister and asks that she
report back before stage 2 of the Bill is reached
Response: We note the Committee's views on retaining the existing powers of confiscation
which are set out in section 18(3) of the Children and Young Persons (Scotland):-

"It shall be the duty of a constable and of a park keeper being in uniform to seize any
tobacco or cigarette papers in possession of any person apparently under the age of sixteen
years whom he finds smOking in any street or public place ". The provisions go on to
provide how the seized tobacco is to be disposed of.

This is an arcane provision which predates ECHR and, as far as we know, is never invoked.
It was decided, therefore, not to make a consequential amendment to the provision when the
age of purchase was raised in the Smoking, Health and Social Care (Scotland) Act 2005 nor
to transpose the provision into the new Bill. Indeed, as drafted the provision would be
repealed by Paragraph 1 of Schedule 2 when the Bill is enacted.

We remain of the view that there would be ECHR implications if we were to seek to amend
the Bill to restate confiscation powers unless the Bill is also amended to make it an offence
for under 18s to purchase or attempt to purchase tobacco (i.e. as proposed by the
Committee). As we are proposing to bring forward a Stage 2 amendment to make this an
offence, therefore, we will bring forward a Stage 2 amendment relating to confiscation. As
with all amendments, this will be subject to being cleared by the Parliamentary Authorities as
being within the scope of the Bill.

138 There are a range of views among committee members about whtether there is a
need for Part 2 of the Bill.

Response: The proposals support the government's vision of a mutua~ NHS which is publicly
owned and where providers of care have a direct involvement with and interest in patient
care, by ensuring that those who hold contracts with Health Boards for the provision of
primary medical services are committed to the clinical care of patients. This is achieved by
requiring that they are involved in such care for a minimum period of time (this is referred to
as the 'eligibility criteria').

The existing powers of Health Boards under the National Health Service (Scotland) Act 1978
enable them to "make contractual arrangements with any person" for the provision of primary
medical services. This is a very wide-ranging power but the new eligibility criteria introduced
by Part 2 of the Bill will mean that those providers who do not meet the minimum time
involvement requirement will be excluded from contracting with a Health Board. Those who
can contract with a Health Board and who must satisfy the eligibility criteria are as follows: a
medical practitioner; another health care professional (for section 17C or 2C contracts); a
qualifying partnership, limited liability partnership or company made up of individuals
including at least one medical practitioner or other health care professional (for section 17C
or 2C contracts).

139 All members of the Committee consider that there can be no guarantee that the
existing model of general practice will survive in the long term. For example, there
may come a time when a health board may struggle to secure primary medical
services for a particular community, whether that be in a rural location or a
disadvantaged urban area. One possible future development might be that a
community might wish to form a co-operative to contract for a GP practice if the
health board had been unable to secure primary medical services through any of the
currently available options
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Response: Health Boards already have a range of options for satisfying their duty to provide
primary medical services, including employing GPs directly and contracting with each other.
The provisions of the Bill do not restrict these current options, but for other future contractual
arrangements, the provisions will require a commitment from the contractor to having a day-
to-day direct involvement in patient care, and the list of those with whom the Health Board
may contract is set out above under paragraph 138. This will ensure that the key principle of
contractors being primary care professionals is maintained.
However, we will consider the merit of further potential future flexibility in the list of those
eligible to hold a primary medical services contract as set out under the response to
paragraph 141

140. Some members of the Committee consider that it is unnecessary to restrict the
eligibility criteria in the way that the Bill proposes. For these members, in the absence
of any influx of commercial providers in Scotland, Part 2 is unnecessary legislation at
this moment in time.

Response: The existing wide powers of Health Boards enable them to make contractual
arrangements with any person for primary medical services as set out in paragraph 138
above. It would be difficult to take retrospective action, if thought desirable, should
circumstances change and there was an influx of purely commercial providers into the
Scottish market. Part 2 is intended to prevent such a situation and to ensure that the key
principle of contractors being primary care professionals is maintained and that contract
holders have a commitment to the NHS by demonstrating a day to day involvement in patient
care.

141. Other members are sceptical about the effect of the legislation if, as the Bill
currently stands, groups such as community co-operatives or other social enterprises
would be prevented from contracting for primary medical services.

Response: We are further considering this issue and will carefully consider any proposed
amendments relating to community co-operatives or other social enterprise organisations.
The legal structures for such organisations can be varied and complex, and we are
considering the extent to which the current Part 2 provisions already do or could
accommodate such groups.

142. The Committee recommends that the Cabinet Secretary reflect on this situation
and consider whether the eligibility criteria need to be adjusted to allow for the
possibility of groups such as community co-operatives to also hold a GMS contract
and a section 17C contract.

Response: We would wish to ensure that the key principle of contractors being primary care
professionals is maintained and that contract holders have a commitment to the NHS by
demonstrating a day to day involvement in patient care.
However, we will carefully consider any proposed amendments relating to community co-
operatives or other social enterprise organisations.

143. Some members are of the view that there is a loophole in existing legislation that
could enable big businesses to be contracted to provide primary medical services.
For these members, this position cannot be reconciled with a vision of ,a mutual NHS
which is publicly owned and where the providers of care have a direct involvement
with an interest in patient care. Accordingly, for these members, there is a loophole in
the existing legislation that needs to be closed.
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Response: The Bill provisions mean that only those with a direct involvement in patient care,
and falling within the list of persons eligible to hold a contract, may enter into a primary
medical services contract with Health Boards. These measures remove the existing wide-
ranging powers which Health Boards currently have under existing legislation to make
contractual arrangements with any person. The Bill proposes amending the list of those with
whom a Health Board may contract to the following: a medical practitioner; another health
care professional; a qualifying partnership, limited partnership or company made up of
individuals including at least one medical practitioner or other health care professional as set
out under paragraph 138.

144. For some members of the Committee who have sympathy with the broad
rationale behind Part 2 of the Bill, there is a concern that the legislation may not be
sufficiently tightly drafted. In particular, some members of the Committee do not
consider that the Bill currently provides for a sufficiently direct link behveen a
particular medical practice and the person(s) who hold the contract to provide primary
medical services for that practice.

Response: We are considering whether the involvement criteria should be more tightly
drawn to provide a direct link between the GP practice and contract holder.

145. There was a debate in evidence about the difference between the independent
sector and the commercial sector. The Cabinet Secretary characterised independent
contractors as being health care professionals who run businesses but who have as
their primary motivation the delivery of health care. Some members of the Committee
consider that it is hard to sustain the concept of an independent sector that is
different from a (profit-motivated) commercial sector, particularly if there is no link
between a particular medical practice and the person(s) who hold the contract to
provide primary medical services for that practice.

Response: Primary medical services contractors are self-employed. However, the nature of
that employment is not purely commercial, but is centred on provision of a specific range of
patient care services as agreed by the Health Board and set within the constraints of a
government funded NHS. The general medical services contract, which makes up the vast
majority of primary medical services contracts in Scotland (around 87%), is agreed jointly on
a UK basis with any proposed annual uplift recommended by the independent Review Body
on Doctors' and Dentists' Remuneration, which covers both salaried GPs and contractors. In
making its recommendations, DDRB has regard to recruitment and retention, Government
funding and inflation targets and the overall strategy of patients being at the heart of the
NHS. This is fundamentally different from a purely commercial-driven private sector
organisation which operates without such constraints. However, we are considering whether
the involvement criteria should be more tightly drawn to provide a direct link between the GP
practice and contract holder.

146. The Committee recommends that the Cabinet Secretary clarify what constitutes
the regular performance of, or being engaged in the day-to-day provision of, primary
medical services prior to the publication of the draft regulations before Stage 2 of the
Bill, should the Parliament agree the general principles of the Bill.

Response: The details of what we are proposing in regulations for the minimum involvement
criteria are as follows:
• Performance of or engagement in the day to day provision of primary medical services for

a total of at least 10.5 hours per week
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• Periods to be disregarded in any year will include 6 weeks annual leave; 26 weeks
maternity leave/adoption leave for main carer; 2 weeks paternity/adoption leave for
parent who is not main carer; 10 weeks training/study leave; statutory sick leave
entitlement periods.

More details on this will be provided in the draft Regulations which we intend to submit to
Parliament.

However, as mentioned in paragraphs 144 and 145 above, we are also cons~dering whether
the involvement criteria should be more tightly drawn to provide a direct link between the GP
practice and contract holder.

151. The Committee considers that the position put forward by RCN is measured and
reasonable. Accordingly, the Committee requests that the Scottish Government
brings forward an amendment at Stage 2 that would enable this changle in legislation
to be made by way of regulation, rather than primary legislation, should there be a
view that the change is merited at some point in the future.

Response: We will bring forward an amendment at Stage 2 to allow for future flexibility in the
list of those eligible to hold a general medical services contract, should that be thought
necessary, to include health care professionals (other than medical practitioners). This will
be an order making power following the affirmative procedure and therefore subject to
Parliamentary debate before coming into force. The order will be able to limit the class of
health care professional, for example, to nurses only.

197. The Committee endorses the findings and recommendations of the!SLC.

Response: We note the view of the SLC that, as drafted, the power under section 17 to
modify Chapter 2 of the Bill in its application to vessels, vehicles and mov,eable structures
appears to be too wide. They recommend the Bill is amended either to make clear that this
power will be applied only where it is necessary or expedient to do so or that subordinate
legislation in this respect should be subject to affirmative procedure. We propose lodging
an amendment which will make the regulation making power in section 17 subject to
affirmative procedure.

The SLC has also recommended that subordinate legislation made under powers contained
in Schedule 1: paragraph 3 (time after which a fixed penalty cannot be given); paragraph 4
(power to prescribe the amount of fixed penalty etc) and paragraph 11(2) (power to modify
the time to pay) should be subject to affirmative procedure. Again we will lodge
amendments at Stage 2 to make these regulations subject to affirmative procedure ..
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Tobacco and Primary Medical Services (Scotland) Bill 
 

Society of Chief Officers of Trading Standards in Scotland 
 

 
Supplementary evidence at Stage 2 on: SCOTSS position with regard to 
proposal for the alignment of purchasing laws with those for alcohol, i.e. 
making it an offence for anyone under the age of 18 to buy, or attempt to buy, 
tobacco products, and making it an offence for anyone to proxy-purchase 
tobacco products for someone who is under the age of 18. 
 
The Society would see these proposed measures as a matter for Police 
enforcement and not trading standards services. Local authority officers do 
not have powers to stop or search individuals or seize tobacco products from 
young persons. (The duty under Section 18 of the Children & Young Persons 
(Scotland) Act 1937of a constable to seize tobacco products from under 16 
year olds found smoking in the street or public place is to be repealed under 
the Bill.)   
 
The Society would wish to see a similar provision in this legislation to that 
contained in Section 105 of the Licensing (Scotland) Act 2005, namely, that it 
is not an offence for a young person to make a purchase if they have been 
authorised to do so for the purpose of determining whether an offence is 
being committed. This is necessary to allow for test purchasing programmes 
to be carried out in accordance with the Crown Office / ACPOS / SCOTSS 
Guidance. We would suggest that the authorisation should be from the Chief 
Inspector of Weights & Measures (normally the Trading Standards Manager) 
for the Council area concerned as this post is a statutory appointment defined 
under the Weights & Measures Act 1985. 
 
The Society would wish to see the duty contained in Clause 18(1) on Councils 
to enforce the provisions of Chapter 1 and 2, specifically exclude these 
proposed offences of purchase by under 18s and proxy purchasing. This 
would be on a similar basis to offences relating to the possession of adult 
fireworks in public places by under 18s contained within the Fireworks 
Regulations 2004. Under these regulations the enforcement duty in Scotland 
is transferred to the Chief Constable for each police force, and every Council 
being a weights & measures authority  is relieved of the duty. This would also 
reflect the position in England & Wales in relation to the sale of alcohol where 
the duty on local authorities extends to enforcing the provisions relating to 
sale to under 18s but not the purchase by or on behalf of young persons. 
 
David Roderick 
Chairman 
Society of Chief Officers of Trading Standards in Scotland 
28 October 2009 
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Tobacco and Primary Medical Services (Scotland) Bill 
 

Scottish Grocers Federation 
 

 
Stage 2 Evidence 
 
The Scottish Grocers’ Federation (SGF) thanks you for the opportunity to provide written 
evidence on two of the recommendations contained in the Scottish Parliament’s Health 
and Sport Committee Stage 1 Report, that cover the alignment of purchasing laws with 
those of alcohol i.e. making it an offence for anyone under the age of 18 to buy, or 
attempt to buy, tobacco products, and making it an offence for any one to proxy-purchase 
tobacco products for some one who is under the age of 18. 
 
Background 
 
SGF is the trade association for the Scottish convenience store sector. It is the 
authoritative voice for the trade to both policy makers and the media. Members trade in 
town centres, neighbourhoods and rural areas across the country, providing a local and 
convenient service and a focal point for the community. The SGF brings together retailers 
throughout Scotland, from the Scottish Co-operatives, SPAR, Nisa, Keystore, Costcutter 
and local independents. 
 
Our members sell a wide selection of products and services throughout local town centre, 
rural and community stores. According to recent statistics (2007) there are just over 5,600 
convenience stores throughout Scotland, with annual sales in excess of £3.2 billion. 
 
Proxy Purchasing 
 
The single most likely way for a young person to get hold of cigarettes is through an adult.  
Currently there is no legal deterrent to adults who supply tobacco for young people.  The 
Scottish Schools Adolescent Lifestyle and Substance Use Survey (SALSUS) - National 
Report 2008 show that buying from other people and being given cigarettes is the most 
common method for young people obtaining tobacco. Knowingly buying tobacco for a 
person who is legally too young to smoke is unarguably immoral and it should be illegal.   
 
A strategy in this area that does not include a credible means of deterring adults from 
supplying tobacco to children is incomplete and likely to fail. 
 
Underage Purchasing 
 
The under-18 who attempts to buy tobacco or smoke it in a public place commits no legal 
offence. It is clearly wrong to attempt to deceive a retailer and obtain a product that 
society does not believe they are old enough to consume. 
 
The law is an important symbol, to show that smoking underage is not tolerated.  It is also 
an important symbol to retailers who are required by law makers to be the frontline police 
of society’s rules in this area. As it stands the law sets out a clear imbalance of 
responsibilities that creates an injustice. 
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Creating an offence does not automatically require tough penalties, sanctions or 
enforcement. SGF does not advocate tough penalties against under-18s. However, if an 
under-18 does attempt to buy tobacco there should be consequences. SGF supports the 
Health and Sport Committee view that there needs to be a balance of responsibility. The 
responsibility of minors with regard to purchasing tobacco must be brought into line with 
alcohol legislation. 
 
Conclusion 
 
SGF welcomes the Scottish Government’s aim to reduce the level of smoking in Scotland.  
SGF believes that if the Scottish Government were to focus on the two issues raised 
above with particular emphasis on proxy purchasing, this would be of more benefit than a 
display ban, which we oppose because it will harm our members businesses, and there is 
no proven benefit. 
 
 
John Drummond 
Chief Executive 
Scottish Grocers Federation 
30 October 2009 
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HEALTH AND SPORT COMMITTEE 

 
EXTRACT FROM THE MINUTES 

28th Meeting, 2009 (Session 3) 

Wednesday 4 November 2009 

Present: 

Ross Finnie (Deputy Convener) Christine Grahame (Convener) 

Rhoda Grant Michael Matheson 

Ian McKee Mary Scanlon 

Dr Richard Simpson 
 

 
Apologies were received from Helen Eadie. 
 
 
Tobacco and Primary Medical Services (Scotland) Bill: The Committee took 
evidence from— 

 
David Woodrow, Member, National Federation of Retail Newsagents in 
Scotland; 

Danielle Rowley, MSYP, Scottish Youth Parliament; 

David Roderick, Chairman, Society of Chief Officers of Trading Standards in 
Scotland; 

Andrew Barker, Assistant Chief Constable (Fife), and Gordon Hunter, 
Inspector - Police Licensing Section (Lothian and Borders), Association of 
Chief Police Officers in Scotland. 

 

943



2353  4 NOVEMBER 2009  2354 

 

Tobacco and Primary Medical 
Services (Scotland) Bill 

10:05 
The Convener: Item 2 is an evidence session 

ahead of our stage 2 scrutiny of the bill. Members  
will recall that, among the recommendations in the 
committee’s stage 1 report, the committee called 
on the Minister for Public Health and Sport to 
consider whether the position of minors with 
regard to purchasing tobacco should be brought  
into line with the position of minors in respect o f 
alcohol. The committee recommended that the bill  
be amended to criminalise proxy purchasing and 
found persuasive arguments in favour of giving the 
police powers—comparable with those that relate 
to alcohol—to confiscate tobacco from under-18s.  

Members have to hand the amendments on 
those matters that have been lodged for stage 2 
consideration, which appeared in yesterday ’s 
Business Bulletin. They are amendment 7, in the 
name of the minister; amendment 8, in the name 
of Michael Matheson; and amendments 9 and 10,  
in the name of the minister. We will focus on them 
today. 

The session’s sole purpose is  to take evidence 
on those amendments, now that we can see what  
the provisions might look like. There will be time to 
spare for any further amendments in the light of 
today’s session to be lodged before Friday ’s 
deadline. The deadline for all stage 2 amendments  
is 12 noon on Friday, but i f they can be lodged 
sooner—[Interruption.] I beg members’ pardon—
that is the deadline for amendments to part 1.  
What is part 2? 

Douglas Thornton (Clerk): Primary medical 
services— 

The Convener: Yes, but what is the deadline? 
[Interruption.] This is a cautionary tale about  
having the microphone on all the time. 

We will consider today only the amendments  
that I listed and I caution members that we will not  
revisit other issues that we considered and 
reported on in our stage 1 report. 

With that all said and—I hope—no more 
mistakes from the convener, I welcome David 
Woodrow, who is a member of the National 
Federation of Retail Newsagents in Scotland. He 
is standing in for James Maitland, the chairman of 
the federation’s legal and parliamentary  
committee, who has had to cancel his appearance 
because of problems with rail services from 
Aberdeen. I do not know whether cows are on the 
line, but I am sure— 
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David Woodrow (National Federation of 
Retail Newsagents in Scotland): The line is not  
there at the moment. 

The Convener: The line is not there; it is under 
water. Well, there we are—fish are on the line.  

I welcome David Rowley—I apologise; it is  
Danielle Rowley—who is a member of the Scottish 
Youth Parliament and is the deputy convener of its  
justice committee; David Roderick, who is  
chairman of the Society of Chief Officers of 
Trading Standards in Scotland; and from the 
Association of Chief Police Officers in Scotland,  
Andrew Barker, who is the assistant chief 
constable with Fife Constabulary; and Gordon 
Hunter, who is an inspector in the police licensing 
section of Lothian and Borders Police. I ask the 
witnesses to indicate to me when they want to 
respond to a member’s question and I will  call  
them. I will call everybody who wants to speak, but  
witnesses should not feel obliged to speak if they 
do not need to—I know that that will not happen.  

Mary Scanlon (Highlands and Islands) (Con): 
We have just received at the last minute a report  
from Young Scot, so I have—obviously—not read 
it all. However, I am slightly surprised that page 7 
refers to 
“a vote of the day w ith 53 percent of young people agreeing 
that young people under 18 should face criminal charges”.  

The chart on that page shows that, in another 
vote, 58 per cent of those surveyed thought that  
under-18s should face criminal charges for trying 
to buy cigarettes.  

I would have thought that the figure would be 
higher than 58 per cent. We are all  in favour of 
such a provision and we think that people 
throughout Scotland are in favour of it. I am 
surprised that only just over 50 per cent of young 
people think that the proposal is reasonable. Will 
Danielle Rowley say a bit more about that? 

Danielle Rowley (Scottish Youth Parliament):  
A lot of confusion is felt, because many young 
people think that it is already illegal for under-18s 
to purchase cigarettes. Young people thought that  
it should be illegal for under-18s to buy cigarettes  
but that the burden should not fall  entirely on 
them—it should be shared between those who try  
to buy cigarettes and those who sell cigarettes. 

Mary Scanlon: I still think that the figure should 
be much more than 58 per cent. Do young people 
understand the consequences of tobacco smoking 
at an early age and the other related issues? 

Danielle Rowley: A lot of them do, but many of 
the young people who responded to our survey 
said that they want more education. When I was at  
school, there was not enough education on 
smoking. I do not smoke, but many people of my 
age do. There is a lot of information out there 

about the dangers, but it is still not enough. Not  
enough is done to tackle smoking and show 
people that it is not difficult to avoid. 

The Convener: I want us to keep to the issue of 
whether it should be an offence. I appreciate that  
the issue of education comes into it, but I want us  
to keep our discussions focused on the 
amendments. 

Rhoda Grant (Highlands and Islands) (Lab): I 
have a brief supplementary question. You said 
that we should ensure that the responsibility is 
shared between retailers and young people. In my 
view, that is what the amendments do. At present,  
it is illegal for retailers to sell tobacco to under-18s,  
but it is clear from the evidence that we took at  
stage 1 that it  is not illegal for someone who is  
under 18 to try to buy tobacco, for them to 
possess it, or for someone to buy it on their behalf.  
Do the amendments strike the right balance or 
should we be looking at something else? 

Danielle Rowley: They strike the right balance.  
If proxy purchasing becomes illegal, that will also 
be a correct move. Adults have a responsibility to 
look after our young people and should not buy 
them cigarettes. The proposals will create a more 
even balance.  

David Woodrow: The National Federation of 
Retail Newsagents in Scotland does not want to 
criminalise young people, but, as Danielle Rowley 
said, the responsibility should be shared between 
retailers and those young people who attempt to 
purchase tobacco. We propose that the penalty for 
being charged should simply be education. The 
young person should get a package of education,  
with their parents, and that would be the penalty. 

Dr Richard Simpson (Mid Scotland and Fife ) 
(Lab): I am more interested in the practicality of 
the proposals on proxy purchasing and purchasing 
by under-18s. We probably all agree with them, 
but I am concerned about whether it will  be 
practical to confiscate paraphernalia and whether 
the criminalisation of proxy purchasing could be 
implemented effectively. 

I also have a small question on amendment 7,  
but I will come back to that. 

The Convener: Right, so the concerns that you 
mentioned are about amendments 8 and 9.  

Assistant Chief Constable Andrew Barker 
(Association of Chief Police Officers in 
Scotland): There are issues about the proxy 
purchasing of tobacco, as there are in relation to 
alcohol, but the amendments strike the right  
balance. It should be an offence to purchase 
tobacco on behalf of young people. We face 
challenges in enforcing the law on the major 
problem of the proxy purchasing of alcohol for 
young people, but we can counter the problems. If 
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there are problems with particular premises, we 
can use surveillance and other techniques to 
enforce the law. I accept your point that the 
proposals would be difficult to enforce, but that  
should not preclude our trying to pursue those who 
sell tobacco to under-18s.  

Dr Simpson: People are concerned about  
criminalising youngsters. In amendment 7,  
subsection (4) states: 

“A person guilty of an offence under subsection (1) is  
liable on summary conviction to a f ine not exceeding level 1 
on the standard scale.” 

I wonder whether, instead, we should take the 
approach that has been used in Fife in relation to 
alcohol, which diverts under-18s and requires  
them to undertake an education process instead of 
paying a fine. Would it be appropriate to lodge a 
further amendment to that effect? 

The Convener: Could I get some help on that  
from one of the witnesses from the police? When 
the amendment says 
“is liable on summary conviction to a f ine”,  

does that mean that a fine would be mandatory? 

Assistant Chief Constable Barker: A fine 
would not be an absolute requirement. As Dr 
Simpson said, there are alternatives to 
prosecution.  

The Convener: So the sheriff could decide, or 
the justice— 

10:15 
Assistant Chief Constable Barker: It is  

unlikely that it would go to a sheriff.  There is the 
alternative of fixed penalties, whether those are 
fiscal or a diversion to other forms of disposal. For 
example, there is a scheme in Fife for people who 
are issued with a fixed-penalty notice for antisocial 
behaviour. With the agreement of the Crown we 
are diverting them to an education scheme. If they 
complete it and do not offend again, the penalty  
will be waived. There are alternatives; a fine is not  
mandatory.  

The Convener: That is helpful and it takes care 
of Ian Mckee’s question about someone being 
automatically criminalised.  

Ian McKee (Lothians) (SNP): Even i f the 
penalty is waived, is the person not still 
criminalised? 

Assistant Chief Constable Barker: No. It is 
possible, particularly with antisocial behaviour, to 
issue fiscal fixed-penalty notices that are not  
necessarily a conviction; it is not a recorded 
conviction.  

Ian McKee: So the person has committed an 
offence. 

Assistant Chief Constable Barker: They have 
committed an offence, but it is dealt with in an 
alternative way.  

Ian McKee: So it does not hang around them. 

Assistant Chief Constable Barker: That is  
right.  

Ian McKee: Thank you. I do not need to ask my 
question.  

The Convener: Things like a warning letter from 
the fiscal or— 

Assistant Chief Constable Barker: It is not a 
conviction.  

The Convener: I understand that. That is the 
kind of thing that you are talking about. 

Assistant Chief Constable Barker: What I am 
saying is that, as Dr Simpson said,  there are 
alternatives. That  might  be a scheme on the 
dangers of smoking, similar to the one that we are 
using in Fife for drink. We say that we will not  
necessarily convict a person for their first offence 
related to alcohol consumption; instead, we will  
give them the option of looking at their lifestyle and 
at the damage that they are doing and, if they 
complete the course, we will not enforce the 
penalty. 

Ross Finnie (West of Scotland) (LD): I 
followed the options available to fiscals as to what  
they might do, which would avoid the trap to which 
Dr Simpson referred, but can we be absolutely  
clear that i f the fiscal brings the offence under this  
proposed new section in the Tobacco and Primary  
Medical Services (Scotland) Act, as it woul d be,  
that would not constitute a criminal offence? 

Assistant Chief Constable Barker: If the fiscal 
took it fully through to a prosecution it would be an 
offence, but there are alternatives available to the 
fiscal. 

The Convener: I think that that is the case,  
Ross. The amendment says “on summary 
conviction”, but the fiscal might not take it before 
the court; they might decide that that was not in 
the public interest. 

Ross Finnie: That is not quite an answer to Ian 
McKee’s question.  

Dr Simpson: Convener, if I may I invite the 
committee to comment as well as the witnesses. 
We are trying to explore a system that supports  
young people who are trying to purchase 
cigarettes. It should be a system that prevents  
them from purchasing cigarettes and makes it 
illegal for them to do so. However, if the young 
person is a smoker—we know that 12 per cent of 
boys aged 15 and 18 per cent of girls aged 15 
smoke—and they attempt to purchase cigarettes,  
we want to get them into smoking cessation rather 
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than criminalise them. That should be the thrust of 
what we are doing. I wonder whether Danielle 
Rowley agrees with that. Rather than the 
legislation having only a bare statement about  
summary conviction and so on—although I 
appreciate that that has to be there—the 
alternatives should be spelled out more clearly.  
Christine Grahame is the lawyer, so I bow to— 

The Convener: It is a long time since I 
practised. I do not think that the alternatives are in 
specific statute. The discretion of the justice or of 
the sheriff is always there, unless the legislation 
says “must be brought ” and “must have a 
summary conviction”, in which case it is 
mandatory. The option of bringing a case before 
the court is always available to a fiscal, particularly  
in youth offending matters. That is exactly where 
such alternatives fit in, but it is not in statute. 

Dr Simpson: I understand that, but I wonder 
whether the emphasis is wrong. We are saying,  
“The penalty is this and you may use alternatives.” 
Should we not be saying, “You should do X and if 
there are repeated offences, the penalty should be 
this”? 

Michael Matheson (Falkirk West) (SNP): From 
my experience on the Justice Committee, when it  
comes to the creation of offences, they must be 
based in the legislation, but subsequent guidance 
is issued to fiscals by the Lord Advocate on how 
they should apply that  legislation when they are 
considering a referral. The guidance could be 
clear that, for a first offence, they should be 
looking to refer on to a smoking cessation 
programme or whatever it may be, but that is not a 
matter for legislation; it is a matter for the guidance 
that is issued to the fiscals. 

The Convener: I like it when the committee 
members give each other evidence; the witnesses 
may go now.  

It is an important issue. Discretion is usually in 
the hands of whoever is on the bench and it is 
even in the hands of the police, as well as in the 
hands of the fiscal at all levels. 

David Woodrow: It is an adage in our 
federation that  young people access cigarettes  
from a variety of places. We fully support the 
message of getting young people to stop smoking. 

I will describe one situation that is relevant to 
education. If a family buys a 200 pack of cigarettes  
at the beginning of the week, how closely do they 
record where they are being used? We 
understand that a lot of young people access 
cigarettes from the home. It should not just be a 
matter of taking the young person to task; it is also 
about the people who are immediately responsible 
for them—parents, guardians or whoever—and 
they should get involved in education. If someone 
lives in a home where smoking is the norm, 
education is important. 

The Convener: We appreciate that. The 
committee is well aware of that point, but we are 
focusing on whether the amendments do what  
they say on the tin, or whether they might have 
unintended consequences. 

Mary Scanlon: I have a point about amendment 
9. I am sorry that we did not get your paper in 
advance, Danielle, as it is a good paper. It would 
have been nice to have had a wee bit time to look 
over it. On page 15, in response to the question 
whether the police should 
“have the pow er to confiscate cigarettes … from a young 

person w ho is under the age of 18”, 

53 per cent of the young people asked said no.  

The evidence from David Roderick of the 
Society of Chief Officers of Trading Standards in 
Scotland says: 

“The Society w ould see these proposed measures as a 
matter for Police enforcement and not trading standards  
services.” 

I am worried about whether that is passing the 
buck, and about how things work between one 
organisation and another. We are often told that  
the police do not take antisocial behaviour and 
various other things seriously. 

According to the bill’s financial memorandum, 
“Trading Standards Officers are responsible for reporting 
cases to the Procurator Fiscal … for selling tobacco to 
under-18s w ith a maximum fine of £2,500.”  

Is the situation not getting a bit messy? I am 
trying to imagine what happens if an under-18 
goes into a shop to buy cigarettes. How do the 
police suddenly appear to prosecute and 
confiscate? Does the shopkeeper have to close 
the shop and keep the person there until a 
policeman arrives? That could be a long time in 
the Highlands. I am trying to imagine how the 
arrangements will work, and work well. 

The Convener: Was that question about  
amendment 7 or amendment 9? 

Mary Scanlon: Amendment 9, “Confiscation of 
tobacco products from persons under 18”.  

The Convener: But that is “in a public place”,  
not in a shop.  

Mary Scanlon: Yes. I also want Danielle 
Rowley to speak about page 15 of her written  
evidence, which says that 53 per cent of under-
18s do not think that the police should have that  
power, and I am asking about the trading 
standards evidence, which says that it is  
“a matter for Police enforcement”.  

I am exploring how the two agencies will  work  
together on that issue. 
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The Convener: To make it clear, within shop 
premises, it is a matter for t rading standards; in 
public places, it is the police who would be 
involved, as it would involve a criminal offence. Is  
that correct? I am looking at Mr Roderick and Mr 
Barker. I invite Mr Roderick to clarify the matter.  

Mary Scanlon: We should look at the evidence.  

David Roderick (Society of Chief Officers of 
Trading Standards in Scotland): Trading 
standards only deals with t raders; we do not tend 
to deal with individuals, certainly when it comes to 
offences. The example that I provided in my 
written evidence shows how the situation with 
tobacco purchasing is similar to that of the 
possession of adult fireworks by an under-18 
person. That is already a police matter—local 
authorities are relieved of the duty to enforce that  
aspect. We view the proposals before us as 
similar. Trading standards will deal with the seller 
of the product, not the purchaser.  

Assistant Chief Constable Barker: I echo 
those thoughts. The proposals before us about  
possession and sale are similar to the existing 
provisions for alcohol. We have worked very well 
with trading standards officers for many years, and 
I do not see the proposals before us making things 
any different. 

The Convener: The point about harassment 
has been made on behalf of the young people’s 
organisations. In my own youth, my relationship 
with the police was not always happy. 

Members: Oh. 

The Convener: We were just noisy youngsters,  
and that is sometimes what you get. I do not know 
whether much has changed over the decades—

we will not say how many decades, Ms Rowley.  
Let us deal with your point about harassment. Do 
you wish to say something about that? I want to 
ask Mr Barker about this from a practical point of 
view. The amendment says: 

“the constable may require the person to surrender the 
tobacco product”.  

Will that cause you great  difficulties—although the 
word “may” is used, so it is discretionary—in trying 
to build relationships with young people over 
bigger things? 

Assistant Chief Constable Barker: The word 
“harassment ” is a problem for us, as we react to 
an awful lot of the behaviour you describe. Mary  
Scanlon commented that we do not take antisocial 
behaviour seriously, but I counter that: we take it  
very seriously. A huge proportion of our time is  
spent in dealing with antisocial behaviour and 
trying to address those issues, particularly in 
relation to young people and drink.  

Dealing with tobacco would not be greatly  
different to the position with regard to alcohol. If 
we are dealing with a group of young people and 
alcohol is involved, we confiscate it. If the impetus 
of the bill is to try to reduce smoking among young 
people, and we encounter young people who are 
in possession of tobacco products, we will  seize 
those products. In reality, we will probably not  
proactively seek those situations on the street, but  
if we are dealing with them, we will confiscate 
products. That is where the power becomes 
extremely useful, in the same way as the powers  
that relate to alcohol.  

Similarly, we will—as I said—proactively target  
shop premises in relation to alcohol sales if we 
have intelligence about those premises, which is  
another situation in which the confiscation powers  
become very useful. 

Danielle Rowley: The reason why a majority of 
young people disagree with the proposal is 
because it would weaken their relationship with 
the police. Perhaps the police could advise young 
people where to go to stop smoking, rather than 
just taking the cigarettes off them. 

Another point is that not everyone over the age 
of 18 carries ID on them all the time. Since I had 
my bag stolen last year, I never carry ID when I go 
to a pub. If I smoked, and happened to be stopped 
by a police officer in the street who thought that I 
was under 18—I know that I look a bit young—and 
who then confiscated my cigarettes, for which I 
had paid £5 or whatever, I would not be happy.  
The proposal might therefore be a problem for 
those who are over 18 but who look younger than 
they are.  

Mary Scanlon: With regard to Andrew Barker’s 
point, a criticism is often made that there is not  
enough enforcement of existing laws. Are you 
satisfied that the level of your partnership with 
trading standards has led to a robust level of 
prosecutions and deterrents for retailers who sell 
cigarettes and tobacco to under-18s? Is  it working 
well? 

Assistant Chief Constable Barker: At present,  
it is not unlawful— 

Mary Scanlon: I refer to existing laws, rather 
than laws that have not come into force yet. 

Assistant Chief Constable Barker: We could 
use existing laws as an example. For instance, the 
test-purchasing schemes for age-restricted 
products have been very successful. I keep 
returning to the issue of alcohol, because that is  
the best comparison; a strong relationship has 
been built in that area. I will say honestly that we 
will probably not proactively target premises 
unless we have information in that regard. That is 
something that the industry would seek—we will  
not target premises for checks unless, similarly to 
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the test-purchasing scheme for alcohol, there is  
information that those premises are offending. 

My response to Danielle Rowley ’s point is that it  
becomes a problem if we veer away from being 
able to take such action. It would take away our 
power to enforce anything, and we would not be 
able to challenge people in relation to possession 
of alcohol or whatever else. I sympathise with Ms 
Rowley on the issue of confiscating something for 
which someone might have paid £5—it is  
unfortunate if they have bought it legally—but if we 
want to enforce the law, that is the only way that  
we can go.  

Ian McKee: In amendment 9, subsection (6) 
states: 

“The constable may dispose of any tobacco product or  
cigarette papers surrendered to the constable in such 
manner as the constable considers appropr iate.” 

That seems, on the face of it, quite a wide-ranging 
provision. The constable could sell the product. 

Dr Simpson: They could smoke it. 

Assistant Chief Constable Barker: That is a 
matter that forces will have to address with regard 
to standard operating procedures. I am starting to 
sound like a broken record, but we have in place 
exactly the same type of procedures in relation to 
alcohol. When an officer seizes a large carry-out  
on the streets, the question that is always asked is  
what the officer does with it. In many cases, they 
dispose of it in front of the people who were in 
possession of it, but we have all seen the 
photographs of the large hauls of drink that have 
been taken to various police offices. Please be 
assured that we have very tight processes to 
ensure that those are properly disposed of and 
that there is no impropriety. 

The Convener: You would obviously have to 
retain the seized goods if,  as Ms Rowley said, the 
person says, “I am actually over 18 but I do not  
have ID and I challenge you on that.” They could 
come down to the police station with their ID.  

Assistant Chief Constable Barker: That is how 
it works for alcohol: we retain the goods and, if 
they can prove that they are 18, they will get the 
goods back. 

The Convener: We have exhausted the 
questions. I thank the witnesses for coming along,  
and for their written evidence. We move into 
private session for item 3.  

10:30 
Meeting continued in private until 12:00.  
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Primary Care Division 
 
 
T: 0131‐244 2305  F: 0131‐244 2621 
E: frank.strang@scotland.gsi.gov.uk 
 
 

Mr Callum Thomson 
Clerk 
Health and Sport Committee 
The Scottish Parliament 
EDINBURGH 
EH99 1SP 
 
 
16 November 2009 
 
 
Dear Mr Thomson  
 
TOBACCO AND PRIMARY MEDICAL SERVICES (SCOTLAND) BILL: DRAFT 
REGULATIONS 
 
The Committee indicated that it would be helpful to their consideration of the Bill for 
the Scottish Government to share draft regulations in advance of stage 2. Please 
find attached in Annexes A and B, copies of draft regulations that the Scottish 
Government has developed in relation to Part 2 of the Bill. 
 
The purpose of submitting these draft Regulations to the Committee at this stage is 
to allow the Committee to see the Scottish Government’s policy intention as to how 
the Regulations will be drafted. It is important to stress, however, that these are draft 
Regulations and will be subject to consultation procedure with interested parties.  
 
Background 
 
Sections 30 and 31 of the Tobacco and Primary Medical Services (Scotland) Bill 
make provision for those who hold section 17C agreements or GMS contracts to be 
required to have sufficient involvement in patient care. They also provide that the 
regular performance or day to day provision of primary medical services may be 
defined in regulations. 
 
The main regulations for primary medical services are: 
 

• The NHS (General Medical Services Contracts)(Scotland) Regulations 2004 
(SI 2004/115) (the “GMS Regulations”)(as amended) and 

• The NHS (Primary Medical Services Section 17C Agreements)(Scotland) 
Regulations 2004 (SI 2004/116) (the “17C Regulations”)(as amended) 

 
The Scottish Ministers considered it would be helpful to present the Committee with 
drafts of the significant provisions in each of the principal regulations as they will 
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appear after amendment. It is hoped that this will give a clearer picture to the 
Committee than lodging drafts of the amending instruments which would require 
reference to the principal Regulations. 
 
The purpose and effect of both sets of draft Regulations effectively mirror each other 
and this note therefore sets out the background to the provisions of the GMS 
Regulations. The background can be read across to the 17C Regulations. 
 
 
 
 
Regulations 3 and 4 
 
Conditions 
 
Regulations 3 and 4 merely update the current regulations 3 and 4 of the GMS 
Regulations so that they reflect the amendments introduced by the Bill to section 17L 
of the 1978 Act as to with whom a Health Board may enter into a GMS contract. 
Regulation 4 provides that all those who may enter into a contract must satisfy the 
conditions set down in regulations 5 and 6. Regulation 3(1) effectively serves a 
similar purpose in the 17C Regulations. 
 
Regulation 5 
 
General conditions relating to all contracts 
 
Regulation 5 remains largely the same as the current regulation 5 of the GMS 
Regulations and there are only minor amendments to bring it into line with the new 
section 17L introduced by the Bill. Regulation 5 sets out a range of requirements for 
all contractors. For example, that the contractors must not be subject to 
disqualification or suspension; that they must not have received a long prison 
sentence and that they must not be bankrupt or have fallen foul of charity law.  
 
Regulation 6 
 
Further conditions relating to all contracts 
 
Regulation 6 introduces the detail as to what is meant by regularly performing or 
being engaged in the day to day provision of primary medical services. Regulation 6 
specifies that in order to fulfil the involvement criteria, each contract holder must be 
involved in the provision of primary medical services for ‘no less than a total of 10.5 
hours in each week for the duration of the contract’. The period of time is intended to 
be the equivalent of one day per week and is based on the existing “core hours” as 
defined in the GMS Regulations1. It would be possible for a contractor to spread their 
requisite hours across the whole week and the hours need not be completed during 
core hours as defined in the Regulations. 
 

                                            
1 “Core Hours” is defined in regulation 2(1) the GMS Regulations as the period beginning at 8am and ending at 
6.30pm on any working day. 
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Regulation 6(2) 
 
(The Retirement Provision) 
 
The new section 17L(5)(b) of the 1978 Act allows regulations to provide that 
references in subsection (4) to a person who is performing or is engaged in the 
provision of services include a person who has performed or been engaged in 
providing the services within such period as may be prescribed. The period specified 
in regulation 6(2) is 6 months. 

Regulation 6(2) allows for a transitional period to be taken into account so that, for 
example, a partnership is not restricted from entering into a new contract merely 
because one of the partners has retired. The intention behind this is to take into 
account transitional periods which often exist between a partner retiring and stopping 
active practice and actually withdrawing from the partnership. Regulation 6(3) is 
currently drafted so that the transitional period permitted is 6 months but this will be 
subject to views from stakeholders as to what would be an appropriate period. 

Regulation 6(5) 

(Reasonable Absence Provisions) 

Section 17L(6) of the Bill provides that regulations may provide that a period of time 
in which a person is not performing or is not engaged in the provision of primary 
medical services is, in prescribed circumstances, to be disregarded for the purposes 
of determining whether the person regularly performs or engaged in the day to day 
provision of those services. This is to allow for periods of reasonable absence to be 
disregarded when ascertaining whether the eligibility criteria will be fulfilled. 
Regulation 6(5) provides that specified periods of absence which may be 
disregarded include periods of annual leave, maternity, paternity and adoption leave, 
study leave, periods spent as an armed forces GP or period of relevant service in the 
armed forces and periods of suspension. 

Regulations 7 and 8 

Reasons and Appeal 

Regulations 7 and 8 merely update the current GMS Regulations to bring them into 
line with the provisions of the Bill. 

Regulation 9 

Conditions relating to contracts entered into prior to [      ] 

It is not the policy intention to affect any contracts entered into prior to the Bill or the 
amending regulations coming into force and therefore we have drafted regulation 9 
as a saving provision. 

Further Amendments to Regulations 
  
We have not submitted drafts of all consequential or consolidating amendments 
which will be made to both sets of regulations. The principal regulations are 
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extensive and there are likely to be a considerable number of such amendments.  
However, in order to assist the Committee further, we considered it would be helpful 
to set out our policy intentions on how the termination provisions and sub-contracting 
provisions of the regulations will be amended. 
 
Termination Provisions  
 
There are provisions in Schedule 5, Part 8 of the GMS Regulations and Schedule 1, 
Part 8 of the 17C Regulations which set out various circumstances when a Health 
Board may terminate a contract (or agreement) with a contractor. The policy 
intention would be to build into this Part specific provision that a Health Board may 
terminate a contract with a contractor where they fail to fulfil the involvement criteria.  
 
However, the policy intention is such that a Health Board will not terminate a contract 
on the basis that a contractor is failing or has failed to fulfil the involvement criteria, 
where that contractor has retired. 
 
To this end, the termination provisions of the Regulations will specify that those who 
retire may remain as contractors for up to 5 years, without the Health Board being 
entitled to terminate the contract, where they have already served (i.e. fulfilled the 
involvement criteria) for 5 years or more. Those who have served for less than 5 
years, will only be entitled to remain as contractors for the length of time that they 
have fulfilled the involvement criteria. 
 
 
Sub-Contracting Provisions 
 
Paragraph 62 of Schedule 5 of the GMS Regulations and paragraph 32 of Schedule 
1 of the 17C Regulations deal with the sub-contracting of clinical matters. The policy 
intention is that the involvement criteria should also apply to any sub-contractor, with 
the possibility of derogating from that position where such application of the 
involvement criteria would be impractical and of no real benefit.  
 
 
 
Yours sincerely 
 
 
FRANK STRANG 
Deputy Director, Primary Care Division 
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ANNEX A 

NOTE: All footnotes are in draft form. 

National Health Service (General Medical Services Contracts)(Scotland) 
Regulations 2004 

PART 2 
CONTRACTORS 

Conditions: general 

3. A Health Board may only enter into a contract if the conditions set out in regulations 4, 5 and 
6 are met. 

Conditions: 

4.—(1) In the case of a contract to be entered into with a medical practitioner, that practitioner 
must be a general medical practitioner who satisfies the conditions in regulations 5 and 6. 

(2) In the case of a contract to be entered into with a partnership— 
(a) at least one partner (who must not be a limited partner) must be a general medical practitioner; 
(b) all the other partners must be individuals; and 
(c) all the partners must satisfy the conditions in regulations 5 and 6. 

 (3) In the case of a contact to be entered into with a limited liability partnership— 
(a) at least one member must be a general medical practitioner; 
(b) all the other members must be individuals; and 
(c) all the members must satisfy the conditions in regulations 5 and 6. 

 (4) In the case of a contract to be entered into with a company— 
(d) at least one member of company must be a general medical practitioner; 
(e) all other members must be individuals;  
(f) all the members must satisfy the conditions in regulations 5 and 6, and  
(g) any director or secretary of the company must satisfy the conditions in regulation 5. 

 (5) In paragraph (1), (2)(a), (3)(a) and (4)(a), “general medical practitioner” does not include— 
(a) a medical practitioner whose name is included in the General Practitioner Register by virtue of— 

(i) paragraph 1(a) of Schedule 6 to the General and Specialist Medical Practices (Education, 
Training and Qualifications Order 2003 (“the 2003 Order”) by virtue of that person having 
been a restricted services principal included in a list specified in that paragraph; 

(ii) paragraph 1(d) of that Schedule; or 
(iii) article 11(2) of that Order(2) because of an exemption under regulation 5(1)(d) of the 

regulations specified in paragraph (6); 

 (6) The regulations referred to in paragraph (5)(a)(iii) are the National Health Service 
(Vocational Training for General Medical Practice) (Scotland) Regulations 1998(3), the National 

                                            
(2) [Article 11 was amended by S.I. 2004/865, 1016 and 1947]. 
(3) [Regulation 5 is amended by S.I. 2003/3148 and was modified by S.S.I. 2004/163 and 372]. 
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Health Service (Vocational Training for General Medical Practice) Regulations 1997(4) and the 
Medical Practitioners (Vocational Training) Regulations (Northern Ireland) 1998(5). 

(7) In paragraph (5) “restricted services principal” has the same meaning as in the 2003 
Order.[(6)] 

 

[DN – Paragraphs (5) and (7) will have to be amended when the 2003 Order is revoked by the 
General and Specialist Medical Practice (Education, Training and Qualifications) Order 2010] 

General conditions relating to all contracts 

5.—(1) It is a condition in the case of a contract to be entered into— 
(a) with a medical practitioner, that the medical practitioner; 
(b) with a partnership, that any member of the partnership, or the partnership; 
(c) with a limited liability partnership that any member of the limited liability partnership or the 

limited liability partnership; and 
(d) with a company, that— 

(i) the company, 
(ii) any member of the company, and 

(iii) any director or secretary of the company, 
must not fall within paragraph (2). 

(2) A person falls within this paragraph if— 
(a) the person has been disqualified or suspended by direction of the Tribunal made pursuant to 

section 32A(2) (applications for interim suspension) or 32B(1) (suspend pending appeal) of the 
Act, or under any provisions in force in England, Wales or Northern Ireland corresponding 
thereto; 

(b) subject to paragraph (3), the person is disqualified or suspended (otherwise than by an interim 
suspension order or direction pending an investigation) from practising by any licensing body 
anywhere in the world; 

(c) within the period of 5 years prior to the signing of the contract or commencement of the contract, 
whichever is the earlier, the person has been dismissed (otherwise than by reason of redundancy) 
from any employment by a health service body, unless the person has subsequently been 
employed by that health service body or another health service body and, where the person has 
been employed as a member of a health care profession any subsequent employment has also been 
as a member of that profession, or that dismissal was the subject of a finding of unfair dismissal 
by any competently established tribunal or court; 

(d) within the period of 5 years prior to signing the contract or commencement of the contract, 
whichever is the earlier, the person has been disqualified from a list anywhere in the United 
Kingdom unless the person’s name has subsequently been included in such a list; 

(e) the person has been convicted in the United Kingdom of murder; 
(f) the person has been convicted in the United Kingdom of a criminal offence, other than murder, 

and has been sentenced to a term of imprisonment of over six months; 
(g) subject to paragraph (4), the person has been convicted elsewhere of an offence which would, if 

committed in Scotland, constitute— 

                                            
(4) [S.I. 1997/2817; regulation 5 is amended by S.I. 2003/3148 and modified by S.I. 2004/865.  The whole 
regulations are prospectively revoked by S.I. 2003/1250]. 
(5) [S.R. 1998/13; regulation 5 is amended by S.I. 2003/3148 and modified by S.R. 2004/156.  The whole 
regulations are prospectively revoked by S.I. 2003/1250]. 
(6) [Paragraphs (4), (5) and (6) were inserted by S.S.I. 2005/337, regulation 3]. 
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(i) murder; or 
(ii) a criminal offence, other than murder, and been sentenced to a term of imprisonment of over 

six months; 
(h) the person has been convicted of an offence referred to in Schedule 1 to the Criminal Procedure 

(Scotland) Act 1995(7) (offences against children under the age of 17 years to which special 
provisions apply) or Schedule 1 to the Children and Young Persons Act 1933(8) (Offences against 
children and young persons with respect to which special provisions apply); 

(i) the person has— 
(i) had sequestration of the person’s estate awarded or been adjudged bankrupt unless (in either 

case) the person has been discharged or the bankruptcy order has been annulled; 
(ii) been made the subject of a bankruptcy restrictions order or an interim bankruptcy restrictions 

order under Schedule 4A to the Insolvency Act 1986(9) unless that order has ceased to have 
effect or has been annulled; or 

(iii) made a composition or arrangement with, or granted a trust deed for, the person’s creditors 
unless the person has been discharged in respect of it; 

(j) an administrator, administrative receiver or receiver is appointed in respect of it; 
(k) the person has been— 

(i) removed under section 34 of the Charities and Trustee Investment (Scotland) Act 2005 
(asp 10) (powers of the Court of Session to deal with management of charities)(10), from 
being concerned in the management or control of any body; or 

(ii) removed from the office of charity trustee or trustee for a charity by an order made by the 
Charity Commission for England and Wales or the High Court on the grounds of any 
misconduct or mismanagement in the administration of the charity for which the person was 
responsible or to which the person was privy, or which the person by that person’s conduct 
contributed to or facilitated; 

(l) the person is subject to a disqualification order under the Company Directors Disqualification Act 
1986(11), the Companies (Northern Ireland) Order 1986(12) or to an order made under section 
429(2)(b) of the Insolvency Act 1986(13) (failure to pay under county court administration order); 
or 

(m) the person would fall within regulation 5(2)(d) of the National Health Service (General Medical 
Services Contracts) Regulations 2004(14). 

(3) A person shall not fall within paragraph (2)(b) where the Health Board is satisfied that the 
disqualification or suspension from practising is imposed by a licensing body outside the United 
Kingdom and it does not make the person unsuitable to be— 

(a) a contractor; 
(b) a partner, in the case of a contract with a partnership; 
(c) a member, in the case of a contract with a limited liability partnership; 
(d) in the case of a contract with a company— 

                                            
(7) 1995 c.46. 
(8) 1933 c.12, as amended by the Criminal Justice Act 1988 (c 33), section 170, Schedule 15, paragraph 8 
and Schedule 16, paragraph 16 and the Sexual Offences Act 1956 (c.69), sections 48 and 51 and Schedules 3 
and 4; and as modified by the Criminal Justice Act 1988, section 170(1), Schedule 15, paragraph 9. 
(9) 1986 c.45.  Schedule 4A was inserted by section 257 of and Schedule 20 to the Enterprise Act 2002 
(c.40). 
(10) [Words substituted by Charities and Trustee Investment (Scotland) Act 2005, asp 10, Schedule 4, 
Part 2, paragraph 18(a).] 
(11) 1986 c.46 as amended by the Insolvency Act 2000 (2000 c.39). 
(12) S.I. 1986/1032 (N.I.6). 
(13) 1986 c.45 as amended by the Insolvency Act 2000. 
(14) S.I. 2004/291. 
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(i) a member of the company, or 
(ii) a director or secretary of the company, 
as the case may be. 

(4) A person shall not fall within paragraph (2)(g) where the Health Board is satisfied that the 
conviction does not make the person unsuitable to be— 

(a) a contractor; 
(b) a partner, in the case of a contract with a partnership; 
(c) a member in the case of a contract with a limited liability partnership; 
(d) in the case of a contract with a company— 

(i) a member of the company; or 
(ii) a director or secretary of the company, 

as the case may be. 

(5) In this regulation, “health service body” does not include any person who is to be regarded 
as a health service body in accordance with regulation 10. 

Further conditions relating to all contracts 

6.—(1) For the purposes of section 17L(4) of the Act (eligibility to be contractor under general 
medical services contract), a person regularly performs or is engaged in the day to day provision 
of primary medical services where, subject to paragraphs (2) and (3), that person so performs or 
is so engaged or will so perform or so engage for no less than a total of 10.5 hours in each week 
for the duration of the contract (15). 

(2) The period prescribed for the purposes of section 17L(5)(b) of the Act is 6 months. 

 (3)  For the purposes of section 17L(6) of the Act, periods of time in which a person is not 
performing or is not engaged in the provision of primary medical services which are to be 
disregarded for the purposes of determining whether the person regularly performs or is engaged 
in the day to day provision of those services are— 

(a) periods of annual leave, of up to a maximum of six weeks annual leave in any leave year, 
as determined by the period of annual leave entitlement of the said person, during which weeks 
that person shall not be required to comply with the provisions of paragraph (1); 

(b) a period of up to a maximum of 26 weeks, where a person is on ordinary maternity leave or 
ordinary adoption leave as the parent who is the main care provider, during which weeks that 
person shall not be required to comply with the provisions of paragraph (1);  

(c) a period of up to a maximum of 2 weeks, where a person is on paternity leave or adoption 
leave as the parent who is not the main care provider, during which weeks that person shall not 
be required to comply with the provisions of paragraph (1);   

(d) a period of up to a maximum of 28 weeks in any 3 years, where a person has taken 
sickness leave, during which weeks that person shall not be required to comply with the 
provisions of paragraph (1); 

(e) a period of up to a maximum of 12 months, where a person is taking study leave, during 
which months that person shall not be required to comply with the provisions of paragraph (1);  

(f) a period of service as a medical practitioner employed on a contract of service by the 
Ministry of Defence, whether or not as a member of the armed forces of the Crown, provided that 
the medical practitioner is an eligible general medical practitioner pursuant to paragraph 22 of 

                                            
(15)  The 10.5 hours has been taken from the definition of ‘Core hours’ in regulation 2(1) of the National 
Health Service (General Medical Services Contracts) (Scotland) Regulations 2004 (S.S.I. 2004/115). “Core 
hours” means the period beginning at 8am and ending at 6.30pm on any working day. 
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Schedule 8 to the 2003 Order, other than by virtue of having an acquired right under 
paragraph 1(d) of Schedule 6 to that Order; 

(g) a period of whole time service in the armed forces of the Crown in a national emergency, as 
a volunteer or otherwise, or a compulsory whole time service in those forces, including any 
service resulting from any reserve liability, or any equivalent service by a person liable for 
compulsory whole-time service in these forces; 

 (h) any period during which the person has been suspended by a professional regulatory 
body, a health board or the NHS Tribunal where that person was suspended after the contract 
with the Health Board was entered into.  

Reasons 

7.—(1) Where a Health Board is of the view that the conditions in regulations 4, 5 or 6 for 
entering into a contract are not met, it shall notify in writing the person intending to enter into the 
contract of its view and its reasons for that view and of that person’s right of appeal under 
regulation [8]. 

(2) The Health Board shall also notify in writing of its view and its reasons for that view— 
(a) any partner in the partnership that is notified under paragraph (1); 
(b) any member of a limited liability partnership that is notified under paragraph (1); 
(c) any member, or a director or secretary of, a company that is notified under paragraph (1) where its 

reasons for that view relates to that person or persons. 

Appeal 

8. A person who has been served with a notice under regulation [7(1)] may appeal to the 
Scottish Ministers against the decision of the Health Board by giving notice in writing to the 
Scottish Ministers within the period of 28 days beginning on the day that the Health Board served 
its notice. 

Conditions relating to contracts entered into prior to [    ] 

9. In respect of contracts entered into prior to [    ] the following conditions shall apply— 
(a) contractors must comply with the conditions specified in section 17L of the Act, as enacted at [   

]; 
(b) in the case of a contract entered into with a medical practitioner, that practitioner must be a 

general medical practitioner; 
(c) in the case of a contract entered into with a partnership— 

(i) at least one partner (who must not be a limited partner) must be a general medical 
practitioner; and 

(ii) any other partner who is a medical practitioner must— 
(aa) be a general medical practitioner, or 
(bb) be employed, in Scotland, by a Health Board, in England and Wales, by a Primary 

Care trust, Local Health Board, NHS trust, a NHS Foundation trust, or, in Northern 
Ireland, by a Health and Social Care Trust. 

(d) In the case of a contract entered into with a company limited by shares— 
(i) at least one share in the company must be legally and beneficially owned by a general 

medical practitioner; and 
(ii) any other share or shares in the company that are legally and beneficially owned by a medical 

practitioner must be so owned by— 
(iii) a general medical practitioner, or 
(iv) a medical practitioner who is employed, in Scotland, by a Health Board, in England and 

Wales, by a Primary Care Trust, Local Health Board, NHS trust, or a NHS foundation trust, 
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or in Northern Ireland, by a Health and Social Care Trust.  [DN – This appears in current regs 
as “Health and Social Services Trust.  Please confirm this change should be made]. 

(e) In paragraphs (b) and (c) and (d), “general medical practitioner” does not include— 
(i) a medical practitioner whose name is included in the General Practitioner Register by virtue 

of— 
(aa) paragraph 1(a) of Schedule 6 to the 2003 Order by virtue of having been a 

restricted services principal included in a list specified in that paragraph; 
(bb) paragraph 1(d) of that Schedule; or 
(cc) article 11(2) of the 2003 Order(16) because of an exemption under 

regulation 5(1)(d) of the regulations specified in sub-paragraph (f); 
(f) The regulations referred to in sub-paragraph (e)(i)(cc) are the National Health Service (Vocational 

Training for General Medical Practice) (Scotland) Regulations 1998(17), the National Health 
Service (Vocational Training for General Medical Practice) Regulations 1997(18) and the Medical 
Practitioners (Vocational Training) Regulations (Northern Ireland) 1998(19); 

(g) in sub-paragraph (e)(i)(aa) “restricted services principal” has the same meaning as in the 2003 
Order.][(20)] 

(h) the period prescribed for the purposes of section 17L(6) of the Act (eligibility to be contractor 
with general medical services contract) as enacted at [   ] is six months; 

(i) where a person has been employed as a member of a health care profession, any subsequent 
employment must be as a member of that profession. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                            
(16) [Article 11 was amended by S.I. 2004/865, 1016 and 1947]. 
(17) [Paragraph 22 of Schedule 8 is amended by S.I. 2004/865, 1016, 2261 and 3038]. 
(18) [Regulation 5 is amended by S.I. 2003/3148 and was modified by S.S.I. 2004/163 and 372]. 
(19) [S.I. 1997/2817; regulation 5 is amended by S.I. 2003/3148 and modified by S.I. 2004/865.  The whole 
regulations are prospectively revoked by S.I. 2003/1250]. 
(20) [S.R. 1998/13; regulation 5 is amended by S.I. 2003/3148 and modified by S.R. 2004/156.  The whole 
regulations are prospectively revoked by S.I. 2003/1250]. 
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ANNEX B 

NOTE: All footnotes are in draft form. 

The National Health Service (Primary Medical Services Section 17C 
Agreements)(Scotland) 2004 

PART 2 
PROVIDERS 

General conditions relating to providers 

3.—(1) A Health Board may only make an agreement with one or more of the persons falling within 
section 17CA(1) and (2) of the Act(21), where- 

 (a) if a person is an individual, the individual; 

 (b) if a person is a partnership, any partner of the partnership, and the partnership; 

 (c) if a person is a limited liability partnership, any member of that limited liability  partnership, 
and the limited liability partnership;  

 (d) if a person is a company- 

  (i) the company; and 

   (ii) any member of the company, 

satisfies the conditions set out in paragraph (2) and Regulation 4; 

 (e) if a person is a company, any director or secretary of the company satisfies the  conditions 
set out in paragraph (2). 

(2) It is a condition that the person must not- 

 (a) have been disqualified or suspended by direction of the Tribunal made pursuant to 
 section 32A(2) (application for interim suspension) or 32B(1) (suspend pending appeal)  of 
the Act, or under any provisions in force in England, Wales or Northern Ireland  corresponding 
thereto; 

 (b) subject to paragraph (3), be disqualified or suspended (otherwise than by an interim 
 suspension order or direction pending an investigation) from practising by any licensing 
 body anywhere in the world; 

 (c) within the period of 5 years prior to the signing of the agreement or commencement of  the 
agreement, whichever is the earlier, have been dismissed (otherwise than by reason of  redundancy) 
from any employment by a health service body unless the person has  subsequently been employed 
by that health service body or another health service body  and, where the person has been employed as a 
member of a health care profession any  subsequent employment has also been as a member of that 
profession, or that dismissal  was the subject of a finding of unfair dismissal by any competently 
established  tribunal or court;  

                                            
(21)  1978, c.29. Section 17CA(1) and (2) was inserted by the Tobacco and Primary Medical Services Act 
2010 (c.   ), section 30. 
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 (d) within the period of 5 years prior to signing the agreement or commencement of the 
 agreement, whichever is the earlier, have been disqualified form a list unless the person’s 
 name has subsequently been included in such a list; 

 (e) have been convicted in the United Kingdom of murder; 

 (f) have been convicted in the United Kingdom of a criminal offence, other than murder,  and 
been sentenced to a term of imprisonment of over 6 months; 

 (g) subject to paragraph (4), have been convicted elsewhere of an offence which would  if 
committed in Scotland, constitute- 

  (i) murder; or 

  (ii) a criminal offence other than murder, and been sentenced to a term of   
 imprisonment of over 6 months; 

 (h) have been convicted of an offence referred to in Schedule 1 to the Criminal Procedure 
 (Scotland) Act 1995(22) (offences against children under the age of 17 years to which 
 special  provisions apply) or Schedule 1 to the Children and Young Persons Act 1933 (23) 
 (offences against children and young persons with respect to which special provisions 
 apply); 

 (i) have- 

  (i) had sequestration of the person’s estate awarded or been adjudged bankrupt  
 unless (in either case) the person has been discharged or the bankruptcy order has  
 been annulled; 

  (ii) been made the subject of a bankruptcy restrictions order or an interim   
 bankruptcy restrictions order under Schedule 4A to the Insolvency Act 1986 (24)  
 unless that order has ceased to have effect or has been annulled; or 

  (iii) made a composition or arrangement with, or granted a trust deed for, the  
 person’s creditors unless the person has been discharged in respect of it; 

 (j) have an administrator, administrative receiver or receiver appointed in respect of the 
 person; 

 (k) have been- 

  (i) removed under section 34 of the Charities and Trustee Investment (Scotland)  
 Act 2005 (asp 10)(25)(powers of Court of Session), from being concerned in the  
 management or control of any body; or 

  (ii) removed from the office of charity trustee or trustee for a charity by an order  
 made by the Charity Commissioners or the High Court on the grounds of any  
 misconduct or mismanagement in the administration of the charity for which the  
 person was responsible or to which the person was privy, or which the person by   that 
person’s conduct contributed to or facilitated; 

                                            
(a) 1995 c.46. 
(b) 1933 c.12 as amended by the Sexual Offences Act 1956 (c.69), sections 48 and 51 and Schedules 3 and 
4 and the Criminal Justice Act 1988 (c.33) (“the 1988 Act”), section 170, Schedule 15, paragraph 8 and 
Schedule 16, paragraph 16; and as modified by the 1988 Act, section 170(1) Schedule 15, paragraph 9. 
(24)  1986 c.45. Schedule 4A was inserted by section 257 of and Schedule 20 to the Enterprise Act 2002 
(c.40). 
(25)  Words substituted by Charities and Trustee Investment (Scotland) Act 2005, asp 10, Schedule 4, Part 2, 
paragraph 18(a).  
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 (l) be subject to a disqualification order under the Company Directors Disqualification  Act 
1986 (26) or to an order made under section 429(2)(b) of the Insolvency Act  1986(27) (failure to 
pay under county court administration order); or 

 (m) fall within regulation 5(2)(m) of the GMS Contracts Regulations. 

 (3) A person shall not fall within paragraph (2)(b) where the Health Board is satisfied that the 
disqualification or suspension from practising is imposed by a licensing body outside the United Kingdom 
and it does not make the person unsuitable to be— 

(a) a party to the agreement; 
(b) in the case where the person is a partner in a partnership that is a proposed party to the agreement, 

a partner in that partnership; 
(c) in the case where the person is a member of a limited liability partnership that is a proposed party 

to the agreement, a member of that limited liability partnership; 
(d) in the case where the person is— 

(i) a member of a company that is a proposed party to the agreement, or 
(ii) a director or secretary of a company that is a proposed party to the agreement, 
a member of that company, or a director or secretary of that company (as the case may be). 

 (4) A person shall not fall within paragraph (2)(g) where the Health Board is satisfied that the conviction 
does not make the person unsuitable to be— 

(a) a party to the agreement; 
(b) in the case where the person is a partner in a partnership that is a proposed party to the agreement, 

a partner in that partnership; 
(c) in the case where the person is a member of a limited liability partnership that is a proposed party 

to the agreement, a member of that limited liability partnership; 
(d) in the case where the person is— 

(i) a member of a company that is a proposed party to the agreement; or 
(ii) a director or secretary of a company that is a proposed party to the agreement, 

a member of that company, or a director or secretary of that company (as the case may be). 

(5) In this regulation, “health service body” does not include any person who is to be treated as health 
service body in accordance with regulation [   ] (Health Service Body Status). 

Further conditions relating to all agreements 

4.—(1) For the purposes of section 17CA(4) of the Act (Primary medical services: persons with whom 
agreements can be made), a person regularly performs or is engaged in the day to day provision of primary 
medical services where, subject to paragraphs (2) and (3), that person so performs or is so engaged for no 
less than a total of 10.5 hours in each week for the duration of the agreement (28). 

(2) The period prescribed for the purposes of section 17CA(5)(b) of the Act is six months. 

(3)  For the purposes of section 17CA(6) of the Act, periods of time in which a person is not performing 
or is not engaged in the provision of primary medical services which are to be disregarded for the purposes 
of determining whether the person regularly performs or is engaged in the day to day provision of those 
services are— 

                                            
(26) S.I. 1986/1032 (N.I. 6)  
(27) 1986 c.46 as amended by the Insolvency Act 2000 (c.39) 
28  The 10.5 hours has been taken from the definition of ‘Core hours’ as defined in regulation 2 of the 
National Health Service (Primary Medical Services Section 17C Agreements) (Scotland) Regulations 2004 
(S.S.I. 2004/116). “Core hours” means the period beginning at 8am and ending at 6.30pm on any working day. 
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(a) periods of annual leave, of up to a maximum of six weeks in any leave year, as determined by the 
period of annual leave entitlement of the said person, during which weeks that person will not be required 
to comply with the provisions of paragraph (1); 

(b) a period of up to a maximum of 26 weeks, where a person is on ordinary maternity leave or ordinary 
adoption leave as the parent who is the main care provider, during which weeks that person will not be 
required to comply with the provisions of paragraph (1);  

(c) a period of up to a maximum of 2 weeks, where a person is on paternity leave or adoption leave as 
the parent who is not the main care provider, during which weeks that person will not be required to 
comply with the provisions of paragraph (1);   

(d) a period of up to a maximum of 28 weeks in any 3 years, where a person has taken sickness leave, 
during which weeks that person will not be required to comply with the provisions of paragraph (1); 

(e) a period of up to a maximum of 12 months, where a person is taking study leave, during which 
months that person will not be required to comply with the provisions of paragraph (1);  

(f) a period of service as a medical practitioner employed on a contract of service by the Ministry of 
Defence, whether or not as a member of the armed forces of the Crown, provided that the medical 
practitioner is an eligible general medical practitioner pursuant to paragraph 22 of Schedule 8 to the 2003 
Order, other than by virtue of having an acquired right under paragraph 1(d) of Schedule 6 to that Order; 

(g) a period of whole time service in the armed forces of the Crown in a national emergency, as a 
volunteer or otherwise, or a compulsory whole time service in those forces, including any service resulting 
from any reserve liability, or any equivalent service by a person liable for compulsory whole-time service 
in these forces; 

 (h) any period during which the person has been suspended by a professional regulatory body, a health 
board or the NHS Tribunal where that person was suspended after the agreement with the Health Board 
was entered into.  

Reasons 

7.—(1) Where a Health Board is of the view that a person does not satisfy the conditions in regulations 3 
or 4, it shall notify in writing the person intending to make an agreement of the Health Board’s view and 
its reasons for that view, and of that person’s right of appeal under regulation 8. 

(2) The Health Board shall also notify in writing of its view and its reasons for that view— 
(a) any other persons intending to make the agreement; 
(b) any partner in a partnership that is notified under paragraph (1); 
(c) any member of a limited liability partnership that is notified under paragraph (1); and 
(d) any member, or director or secretary of, a company that is notified under paragraph (1) where its 

reasons for that view relates to that person or persons. 

Appeal 

8. A person who has been served with a notice under regulation 7(1) may appeal to the Scottish 
Ministers against the decision of the Health Board by giving notice in writing to the Scottish Ministers 
within the period of 28 days beginning on the day that the Health Board served its notice. 

Conditions relating to agreements entered into prior to [   ] 

9. In respect of agreements entered into prior to [    ] the following conditions shall apply— 
(a) Regulation 4 does not apply;  
(b) the period prescribed for the purposes of section 17D(3) of the Act (persons with whom 

agreements may be made) as enacted at [   ] is 6 months; 
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(c) where a person has been employed as a member of a health care profession, any subsequent 
employment must be as a member of that profession. 
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Tobacco and Primary Medical Services (Scotland) Bill 
 

1st Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Sections 1 to 20 Schedule 1 
Sections 21 to 33 Schedule 2 

Sections 34 and 35 Long Title 
 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Section 1 

Ian McKee 
 

11 In section 1, page 1, line 15, leave out <or fixed to the outside of the premises of> 

Mary Scanlon 
 

12 Leave out section 1 

After section 1 

Mary Scanlon 
 

43 After section 1, insert–– 

<Compensation for certain affected businesses 

(1) The Scottish Ministers must by order make a scheme for the making of payments by 
them to— 

(a) persons carrying on a tobacco business only from–– 

(i) a single premises, or 

(ii) a number of premises within the same locality, 

(b) such other persons carrying on a tobacco business as are specified in the order, 

in respect of any loss or expense of the kind described in subsection (2). 

(2) That loss or expense is any loss or expense incurred by a person carrying on a tobacco 
business in respect of alterations to any premises with a relevant floor area of less than 
280 square metres made in order to prevent the commission of an offence under section 
1. 

(3) A scheme under subsection (1) must in particular make provision about—  

(a) the procedure to be followed (including the time within which claims must be 
made and matters relating to the provision of information) in respect of claims 
under the scheme and for the determination of such claims, 

SP Bill 22-ML1  Session 3 (2009) 
 

1
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(b) the amounts of payments to be made or the basis on which such amounts are to be 
calculated, 

(c) how any dispute about entitlement to a payment under the scheme or the amount 
of such a payment is to be settled. 

(4) Before making a scheme under subsection (1), the Scottish Ministers must consult–– 

(a) such persons as they consider may be entitled to payment under the scheme, and 

(a) such organisations as appear to them to represent such persons. 

(5) In subsection (2), “relevant floor area” means so much of the floor area of a shop as is 
used for making retail sales or for the display of goods in connection with such sales.> 

Section 2 

Mary Scanlon 
 

13 Leave out section 2 

After section 2 

Kenneth Gibson 
 

6 After section 2, insert–– 

 <Storage of tobacco products 

(1) A person who carries on a tobacco business must, in any part of any premises where that 
business is carried on which is visible or accessible to members of the public, keep 
tobacco products and smoking related products only in containers or dispensers that 
comply with subsection (3). 

(2) Subsection (1) does not apply to the premises of a specialist tobacconist. 

(3) A container or dispenser complies with this subsection if its contents are neither visible 
nor accessible at any time to any person (other than in the course of a person’s carrying 
on, or employment in, the tobacco business). 

(4) A person who fails to comply with subsection (1) commits an offence. 

(5) A person guilty of an offence under subsection (4) is liable on summary conviction to a 
fine not exceeding level 4 on the standard scale. 

(6) In subsection (2), “specialist tobacconist” has the meaning given by section 6(2) of the 
Tobacco Advertising and Promotion Act 2002 (c.36).> 

Section 3 

Shona Robison 
 

20 In section 3, page 2, line 23, leave out <prohibition or> 

Mary Scanlon 
 

14 Leave out section 3 

 2
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Section 4 

Dr Richard Simpson 
 

44 In section 4, page 2, line 39, leave out <18> and insert <21> 

Dr Richard Simpson 
 

45 In section 4, page 3, line 1, leave out from <either> to end of line 4 and insert <the accused had 
taken reasonable steps to establish the customer’s age.> 

Dr Richard Simpson 
 

46 In section 4, page 3, line 14, leave out <to a fine not exceeding level 4 on the standard scale> and 
insert–– 

<(  ) on first conviction for such an offence, to a fine not exceeding level 4 on the 
standard scale, 

(  ) on any subsequent conviction for such an offence, to a fine not exceeding level 5 
on the standard scale.>  

After section 4 

Shona Robison 
 

7 After section 4, insert— 

<Purchase of tobacco products by persons under 18 

(1) A person under the age of 18 who buys or attempts to buy a tobacco product or cigarette 
papers commits an offence. 

(2) It is not an offence under subsection (1) for a person under the age of 18 to buy or 
attempt to buy a tobacco product or cigarette papers if the person is authorised to do so 
by a council officer or a constable for the purpose of determining whether an offence is 
being committed under section 4. 

5 

10 
(3) A council officer or a constable may authorise a person under the age of 18 to buy or 

attempt to buy a tobacco product or cigarette papers only if satisfied that all reasonable 
steps have been or will be taken to avoid any risk to the welfare of the person. 

(4) A person guilty of an offence under subsection (1) is liable on summary conviction to a 
fine not exceeding level 1 on the standard scale.>  

Dr Richard Simpson 
 

7A As an amendment to amendment 7, line 13, at end insert— 

<(5) Subsection (6) applies where a person is— 

(a) given a fixed penalty notice because an enforcement officer believes that the 
person has committed an offence under subsection (1), or 

(b) liable to a fine by virtue of being convicted of an offence under that subsection. 

(6) The fixed penalty or, as the case may be, fine need not be paid if the person undertakes a 
smoking cessation course approved by the Scottish Ministers for the purposes of this 
section. 

 3
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(7) The Scottish Ministers may by regulations— 

(a) specify types of cases in which subsection (6) does not, or ceases to, apply,  

(b) make such other provision as they consider necessary for the purpose of giving 
full effect to subsection (6) (which may include provision modifying enactments 
(including schedule 1 to this Act)).> 

Michael Matheson 
Supported by: Dr Richard Simpson 
 

8 After section 4, insert— 

<Purchase of tobacco products on behalf of persons under 18 

(1) A person aged 18 or over who knowingly buys or attempts to buy a tobacco product or 
cigarette papers on behalf of a person under the age of 18 commits an offence. 

(2) A person guilty of an offence under subsection (1) is liable on summary conviction to a 
fine not exceeding level 4 on the standard scale.>  

5 

5 

Dr Richard Simpson 
 

8A As an amendment to amendment 8, line 5, leave out <to a fine not exceeding level 4 on the 
standard scale> and insert–– 

<(  ) on first conviction for such an offence, to a fine not exceeding level 4 on the 
standard scale, 

(  ) on any subsequent conviction for such an offence, to a fine not exceeding level 5 
on the standard scale.>  

Dr Richard Simpson 
 

47 After section 4, insert— 

<Purchase of tobacco products for sale or supply to persons under 18 

(1) A person aged 18 or over who knowingly buys or attempts to buy a tobacco product or 
cigarette papers with the intention of selling or supplying the product or papers to a 
person under the age of 18 commits an offence. 

(2) A person guilty of an offence under subsection (1) is liable on summary conviction to a 
fine not exceeding level 4 on the standard scale.>  

Dr Richard Simpson 
 

47A As an amendment to amendment 47, line 6, leave out <to a fine not exceeding level 4 on the 
standard scale> and insert–– 

<(  ) on first conviction for such an offence, to a fine not exceeding level 4 on the 
standard scale, 

(  ) on any subsequent conviction for such an offence, to a fine not exceeding level 5 
on the standard scale.>  

Shona Robison 
 

9 After section 4, insert— 
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<Confiscation of tobacco products from persons under 18 

(1) Where a constable has reasonable grounds for suspecting that a person in a public 
place— 

(a) is under the age of 18, and 5 

10 

15 

20 

25 

(b) is in possession of a tobacco product or cigarette papers, 

the constable may require the person to surrender the tobacco product or, as the case 
may be, the cigarette papers to the constable. 

(2) A constable making a requirement under subsection (1) may also require the person to 
supply the constable with the person’s name and address. 

(3) Where a constable makes a requirement under subsection (1) the constable must inform 
the person concerned— 

(a) of the constable’s suspicion, and 

(b) of the fact that failure to comply with a requirement made under subsection (1) or 
(2) is an offence. 

(4) A person who fails to comply with a requirement made under subsection (1) or (2) 
commits an offence. 

(5) A person guilty of an offence under subsection (4) is liable on summary conviction to a 
fine not exceeding level 2 on the standard scale. 

(6) The constable may dispose of any tobacco product or cigarette papers surrendered to the 
constable in such manner as the constable considers appropriate. 

(7) In this section “public place” includes— 

(a) any place to which the public have access for the time being (whether on payment 
of a fee or otherwise), and 

(b) any place to which the public do not have access but to which the person 
mentioned in subsection (1) has unlawfully gained access.>  

Dr Richard Simpson 
 

9A As an amendment to amendment 9, line 15, at end insert— 

<(  ) A constable may arrest without warrant any person who fails to comply with a 
requirement made under subsection (1).> 

Section 6 

Rhoda Grant 
 

15 In section 6, page 3, line 31, at beginning insert <The Scottish Ministers may by regulations 
provide that> 

Mary Scanlon 
 

48 In section 6, page 3, line 32, at end insert— 

<(1A) A person does not commit an offence under subsection (1) if the vending machine is— 

(a) located within licensed premises, and 
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(b) disabled from dispensing tobacco products except through the use of a system of 
remote control operated by the person having management and control of the 
premises or another person employed in the premises. 

5 

(1B) For the purposes of section 4, a person who operates a system of remote control so as to 
dispense a tobacco product from a vending machine to another person sells the tobacco 
product dispensed to that other person.>  

Dr Richard Simpson 
 

48A* As an amendment to amendment 48, line 9, at end insert— 

<(1C) Subsection (1D) applies where a person is— 

(a) given a fixed penalty notice (which is not subsequently withdrawn) because an 
enforcement officer believes that the person has committed an offence under 
subsection (1), or 

(b) convicted of an offence under that subsection. 

(1D) Subsection (1A) ceases to apply in relation to the premises to which the fixed penalty 
notice or, as the case may be, the conviction relates.> 

Dr Richard Simpson 
 

48B As an amendment to amendment 48, line 9, at end insert— 

<(  ) The Scottish Ministers may by order repeal subsections (1A) to (1D).> 

Mary Scanlon 
 

49 In section 6, page 3, line 36, at end insert— 

 <“licensed premises” has the meaning given by section 147(1) of the Licensing 
(Scotland) Act 2005 (asp 16)> 

Section 8 

Mary Scanlon 
 

50 In section 8, page 4, line 22, after <must> insert <, within 21 days of the receipt of the 
application,> 

Section 9 

Dr Richard Simpson 
 

51 In section 9, page 5, line 4, at end insert— 

<(2) A certificate issued under subsection (1) must be displayed in the premises to which the 
certificate relates— 

(a) from no later than one week after its receipt by the applicant, and 

(b) in proximity to the notice required to be displayed under section 5(1). 

(3) A person carrying on a tobacco business who fails, without reasonable excuse, to 
comply with subsection (2) commits an offence. 
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(4) A person guilty of an offence under subsection (3) is liable on summary conviction to a 
fine not exceeding level 3 on the standard scale.> 

Section 11 

Mary Scanlon 
 

52 In section 11, page 5, line 15, at end insert— 

<(  ) Any correction made following notification under section 10 must be made within 21 
days of the notification being received by the Scottish Ministers.> 

Mary Scanlon 
 

53 In section 11, page 5, line 24, after <must> insert <as soon as reasonably practicable> 

Mary Scanlon 
 

54 In section 11, page 5, line 25, at end insert <, and 

(  ) if it is appropriate to do so, issue at the same time to the person a revised 
certificate of registration.> 

Section 12 

Shona Robison 
 

21 In section 12, page 6, leave out lines 5 to 7 and insert— 

<(  ) the person has been the subject of 3 or more relevant enforcement actions in 
respect of each premises specified in the order, 

(  ) at least one of the actions occurred in the period of 2 months ending on the date 
the application was made, 5 

(  ) the conduct to which the actions relate took place within a period of 2 years, and> 

Dr Richard Simpson 
 

21A As an amendment to amendment 21, line 2, leave out <3> and insert <2> 

Dr Richard Simpson 
 

55 In section 12, page 6, line 6, leave out <3> and insert <2> 

Dr Richard Simpson 
 

56 In section 12, page 6, line 13, leave out <(not exceeding 12 months)> 

Dr Richard Simpson 
 

57 In section 12, page 6, line 14, at end insert— 

<(  ) The period specified in the order— 
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(a) in a case where the person against whom the order is made has not previously had 
a tobacco retailing banning order made against them, must not exceed 12 months, 

(b) otherwise, may be such period as the sheriff thinks fit.>  

Shona Robison 
 

22 In section 12, page 6, line 15, leave out subsections (6) to (9) 

After section 12 

Shona Robison 
 

23 After section 12, insert— 

<Tobacco retailing banning orders: ancillary orders 

(1) This section applies where— 

(a) a council has applied for a tobacco retailing banning order in respect of a person 
(“P”), or 

(b) a tobacco retailing banning order has been made in respect of P. 

(2) A council may apply to the sheriff for an ancillary order— 

(a) banning P from— 

(i) being connected to a person carrying on a tobacco business at the specified 
premises, 

(ii) seeking to control a person carrying on a tobacco business at the specified 
premises, 

(b) where P is not an individual, banning any person connected to P from— 

(i) carrying on a tobacco business at the specified premises, 

(ii) being connected to a person carrying on a tobacco business at the specified 
premises, 

(iii) seeking to control a person carrying on a tobacco business at the specified 
premises. 

(3) A sheriff may make the ancillary order if— 

(a) the sheriff is satisfied, on the balance of probabilities, that the order is necessary 
to prevent the commission of further offences under Chapter 1 or 2, and 

(b) where this section applies by virtue of subsection (1)(a), the sheriff makes the 
tobacco retailing banning order. 

(4) An ancillary order made under this section ceases to have effect when the tobacco 
retailing banning order to which it relates ceases to have effect. 

(5) In subsection (2), “the specified premises” means the premises specified in the tobacco 
retailing banning order to which the ancillary order relates. 

(6) For the purposes of this section, a person is connected to a partnership, a limited liability 
partnership, a company or other body (whether incorporated or unincorporated) if the 
person— 

(a) in the case of a partnership, is a partner, 
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(b) in the case of a limited liability partnership, is a member, 

(c) in the case of a company— 

(i) is a director, or 

(ii) has control of the company, 

(d) in any other case, is concerned in the management or control of the body. 

(7) For the purposes of subsection (6)(c)(ii), a person is taken to have control of a company 
if— 

(a) any of the directors of the company, or of any other company having control of 
the company, is accustomed to act in accordance with the person’s directions or 
instructions, or 

(b) the person is entitled to exercise, or to the control the exercise of, at least one third 
of the voting power at any general meeting of the company or of any other 
company having control of the company.> 

Shona Robison 
 

24 After section 12, insert— 

<Tobacco retailing banning orders etc.: appeals 

(1) A person against whom a tobacco retailing banning order or an ancillary order under 
section (Tobacco retailing banning orders: ancillary orders) is made may appeal to the 
sheriff principal, whose decision is final. 

(2) An appeal under this section must be made within 21 days of the order being made. 

(3) Where the appeal is against a tobacco retailing banning order, the sheriff principal may 
determine the appeal by— 

(a) quashing the order (and any ancillary order under section (Tobacco retailing 
banning orders: ancillary orders) relating to the order), 

(b) substituting for the period specified in the order under section 12(5) such other 
period of effect (ending no later than 12 months after the day the order was 
granted) as the sheriff principal considers appropriate, or 

(c) refusing the appeal. 

(4) Where the appeal is against an ancillary order under section (Tobacco retailing banning 
orders: ancillary orders), the sheriff principal may determine the appeal by— 

(a) quashing the order, or 

(b) refusing the appeal.> 

Shona Robison 
 

25 After section 12, insert— 

<Tobacco retailing banning orders etc.: notification to Scottish Ministers 

(1) On making a tobacco retailing banning order or an ancillary order under section 
(Tobacco retailing banning orders: ancillary orders), the sheriff must notify the 
Scottish Ministers. 
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(2) On determining an appeal under section (Tobacco retailing banning orders etc.: 
appeals), the sheriff principal must notify the Scottish Ministers.> 

Christine Grahame 
 

42 After section 12, insert— 

<Display of tobacco retailing banning order statements 

(1) Subsection (2) applies where a person against whom a tobacco retailing banning order 
has been made has management or control of premises which are specified in the order. 

(2) The person must, in accordance with subsections (3) and (4), display a notice stating— 

(a) that the premises have been specified in such an order, and 

(b) the period for which the order has effect. 

(3) The notice must be displayed— 

(a) within 21 days of the tobacco retailing banning order being made, 

(b) until the end of the period for which the order has effect. 

(4) The notice must be displayed in a prominent position in the premises where the 
statement is readily visible to persons at the former point of sale of tobacco products. 

(5) A person who fails, without reasonable excuse, to comply with subsection (2) commits 
an offence. 

(6) A person guilty of an offence under subsection (2) is liable on summary conviction to a 
fine not exceeding level 3 on the standard scale. 

(7) The Scottish Ministers may prescribe the dimensions of the notice to be displayed in 
accordance with this section and the size of the statement to be display on it.> 

Section 13 

Shona Robison 
 

26 In section 13, page 6, line 34, at end insert— 

<(3A) A person who breaches a tobacco retailing banning order or an ancillary order made 
under section (Tobacco retailing banning orders: ancillary orders) commits an 
offence.> 

Shona Robison 
 

27 In section 13, page 6, line 36, leave out <or (2)> and insert <, (2) or (3A)> 

Before section 14 

Mary Scanlon 
 

16 Before section 14, insert— 

<Charging for registration 

The Scottish Ministers must not require any person to pay any charge in respect of 
anything done  under section 8, 9 or 11.> 
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Before section 18 

Dr Richard Simpson 
 

58 Before section 18, insert–– 

<Display of enforcement action statements 

Display of enforcement action statements 

(1) Subsection (2) applies where a person carrying on a tobacco business is— 

(a) issued with a fixed penalty notice under section 20, or 

(b) convicted of an offence under Chapter 1 or 2. 

(2) The person must display a notice in accordance with subsection (3) in any premises 
where that business is carried on. 

(3) The notice must— 

(a) state the offence in respect of which the fixed penalty notice was issued or, as the 
case may be, of which the person has been convicted, and 

(b) be displayed in a prominent position in the premises where the statement is readily 
visible to persons at the point of sale of the tobacco products. 

(4) A person who fails, without reasonable excuse, to comply with subsection (2) commits 
an offence. 

(5) A person guilty of an offence under subsection (4) is liable on summary conviction to a 
fine not exceeding level 3 on the standard scale. 

(6) The Scottish Ministers may prescribe the dimensions of the notice to be displayed in 
accordance with this section and the size of the statement to be displayed on it.> 

Section 19 

Shona Robison 
 

28 In section 19, page 8, leave out lines 9 to 13 and insert <, at least once in every period of 12 
months, carry out a programme of enforcement action in its area.> 

Section 20 

Shona Robison 
 

10 In section 20, page 8, line 23, at end insert— 

<(  ) But a person may be given a fixed penalty notice only if the person is aged 16 or over.> 

Schedule 1 

Dr Richard Simpson 
 

29 In schedule 1, page 17, line 35, at end insert— 

<(  ) Regulations under sub-paragraph (1) may provide for the amount to be different 
depending on whether, during a prescribed period, the offender has been— 
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(a) issued with a fixed penalty notice or notices in respect of any offence or offences 
of a prescribed description, or 

(b) convicted of any offence or offences of a prescribed description.> 

Shona Robison 
 

30 In schedule 1, page 18, line 18, leave out <(or continued if they have already been commenced)> 

Shona Robison 
 

31 In schedule 1, page 18, leave out lines 23 and 24 

Shona Robison 
 

32 In schedule 1, page 19, line 3, leave out <or continued> 

After section 24 

Shona Robison 
 

33 After section 24, insert— 

<Powers of entry: constables 

(1) A constable who suspects with reasonable cause that any person is committing or has 
committed an offence under Chapter 1 or 2 may enter any premises (other than premises 
used only as a private dwelling house) for the purpose of obtaining evidence of the 
offence. 

(2) A right to enter any premises conferred by subsection (1) may be exercised only at a 
reasonable time. 

(3) A sheriff may by warrant authorise a constable authorised to exercise the power 
conferred by subsection (1) to do so (if necessary using reasonable force) in accordance 
with the warrant. 

(4) A warrant may be granted under subsection (3) only if the sheriff is satisfied, by 
evidence on oath, that there are reasonable grounds for suspecting that an offence under 
Chapter 1 or 2 is or has been committed on the premises.> 

Section 25 

Mary Scanlon 
 

34 In section 25, page 10, line 21, leave out <1 or> 

Mary Scanlon 
 

35 In section 25, page 10, line 22, leave out <displayed or> 

Mary Scanlon 
 

36 In section 25, page 10, line 25, leave out <display or> 
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Section 28 

Shona Robison 
 

37 In section 28, page 12, line 15, leave out <(3)> and insert <(2)> 

Section 29 

Mary Scanlon 
 

1 Leave out section 29 

Section 30 

Mary Scanlon 
 

2 Leave out section 30 

Section 31 

Mary Scanlon 
 

3 Leave out section 31 

Section 32 

Dr Richard Simpson 
 

59 In section 32, page 16, line 4, at end insert— 

 <section (Purchase of tobacco products by persons under 18)(7)> 

Rhoda Grant 
 

17 In section 32, page 16, line 4, at end insert— 

 <section 6> 

Shona Robison 
 

38 In section 32, page 16, line 4, at end insert— 

 <section 17> 

Shona Robison 
 

39 In section 32, page 16, line 8, leave out <10 and 11(1)(b)> and insert <3, 4, 10, and 11> 

Schedule 2 

Ian McKee 
 

18 In schedule 2, page 20, line 9, at end insert— 
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  <In section 6(1)(a) of the Tobacco Advertising and Promotion Act 2002 (c.36), the words 
“, or fixed to the outside of the premises of,” are repealed.> 

Mary Scanlon 
 

40 In schedule 2, page 20, line 10, leave out paragraph 3 

Ian McKee 
 

19 In schedule 2, page 20, line 10, leave out <the Tobacco Advertising and Promotion Act 2002 
(c.36)> and insert <that Act> 

Mary Scanlon 
 

4 In schedule 2, page 20, line 18, leave out paragraphs 5 and 6  

Long Title 

Mary Scanlon 
 

41 In the long title, page 1, line 2, leave out <prohibiting the display of tobacco products and> 

Mary Scanlon 
 

5 In the long title, page 1, line 3, leave out from first <to> to <1978;> in line 4  
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Tobacco and Primary Medical Services (Scotland) Bill 
 

1st Groupings of Amendments for Stage 2 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

• the text of amendments to be debated on the first day of Stage 2 
consideration, set out in the order in which they will be debated.  THIS 
LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH 
SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH 
THEY WILL BE DISPOSED OF. 

 
 

Groupings of amendments 
 

Prohibition of tobacco displays etc.: specialist tobacconists 
11, 18, 19 
 
 Notes on amendments in this group 
 Amendment 19 is pre-empted by amendment 40 (in the next group) 

Prohibition of tobacco display etc.  
12, 13, 14, 34, 35, 36, 40, 41 
 
 Notes on amendments in this group 
 Amendment 40 pre-empts amendment 19 (in the previous group) 

Compliance with prohibition of tobacco displays etc.: compensation 
43 

Storage of tobacco products 
6 

Minor drafting corrections 
20, 37 

Sale of tobacco products to persons under 18: defence  
44, 45 

Persons under 18 obtaining tobacco products: penalties, additional offences, 
confiscation  
46, 7, 7A, 8, 8A, 47, 47A, 9, 9A, 10, 59  

Prohibition of vending machines for the sale of tobacco 
15, 48, 48A, 48B, 49, 17 
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Register of tobacco retailers: timescale for approval of applications, making of 
corrections etc. 
50, 52, 53, 54 

Requirement to display certificates of registration and other statements  
51, 42, 58 

Tobacco retailing banning orders: criteria for granting 
21, 21A, 55 
 
 Notes on amendments in this group 
 Amendment 21 pre-empts amendment 55 

Tobacco retailing banning orders: period of effect 
56, 57 

Tobacco retailing banning orders: ancillary orders and appeals 
22, 23, 24, 25, 26, 27 

Register of tobacco retailers: registration to be free 
16 

Programmes of enforcement 
28  

Fixed penalties: amount of penalty 
29 

Fixed penalties: payment after deadline 
30, 31, 32 

Police powers of entry 
33 

Eligibility to provide primary medical services: retention of current criteria 
1, 2, 3, 4, 5 

Regulations applying provisions on Register to vehicles and moveable structures: 
procedure  
38 

Regulations about fixed penalties: procedure  
39 
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HEALTH AND SPORT COMMITTEE 

 
EXTRACT FROM THE MINUTES 

29th Meeting, 2009 (Session 3) 

Wednesday 11 November 2009 

Present: 

Helen Eadie Ross Finnie (Deputy Convener) 

Christine Grahame (Convener) Rhoda Grant 

Michael Matheson Ian McKee 

Mary Scanlon Dr Richard Simpson 

Also present: Kenneth Gibson, Shona Robison (Minister for Public Health and Sport).  

 
Tobacco and Primary Medical Services (Scotland) Bill: The Committee 
considered the Bill at Stage 2 (Day 1). 

The following amendments were agreed to (without division): 11, 20, 45, 7, 8, 9A, 9. 

The following amendments were disagreed to (by division)-- 

12 (For 1, Against 7, Abstentions 0) 
48A (For 3, Against 4, Abstentions 1) 
48B (For 3, Against 4, Abstentions 1) 
48 (For 2, Against 6, Abstentions 0) 
49 (For 2, Against 6, Abstentions 0). 

The following amendments were moved and, with the agreement of the Committee, 
withdrawn: 43, 6, 44, 46 and 15. 

The following amendments were not moved: 13, 14, 7A, 8A, 47 (and, as a 
consequence, amendment 47A). 

Sections 2, 5, 6 and 7 were agreed to without amendment. 

Sections 1, 3 and 4 were agreed to as amended. 

The Committee ended its consideration of the Bill for the day section 7 having been 
agreed to. 

 

992



2365  11 NOVEMBER 2009  2366 

 

Tobacco and Primary Medical 
Services (Scotland) Bill: Stage 2 

10:17 
The Convener: This is day 1 of stage 2 

consideration of amendments to the Tobacco and 
Primary Medical Services (Scotland) Bill. I remind 
members and people in the public gallery to switch 
off mobile phones and other electronic equipment.  
No apologies have been received. I welcome the 
Minister for Public Health and Sport and her team.  

Section 1—Prohibition of tobacco displays etc 

The Convener: Amendment 11, in the name of 
Ian McKee, is grouped with amendments 18 and 
19. I draw members‟ attention to the pre-emption 
note on the groupings. If amendment 40, in the 
next group, is agreed to, amendment 19 cannot be 
called. Those amendments will be disposed of at  
next week‟s meeting.  

Ian McKee (Lothians) (SNP): Amendment 11 is  
to leave out from section 1 
“or f ixed to the outs ide of the premises of” 

in line 15 on page 1 of the bill. The reason for the 
amendment is that advertising fixed to the outside 
of premises of a specialist tobacconist can be 
seen by young people who do not go inside the 
building and can, therefore, constitute a form of 
advertising that is visible by them. In the spirit of 
the bill, the provision should be removed. 

I move amendment 11. 

The Convener: Do you want to speak to any of 
the other amendments in the group? 

Ian McKee: Amendment 18 follows the same 
philosophy, so I do not want to add to what I have 
said. Amendment 19 is a technical amendment. 

The Minister for Public Health and Sport 
(Shona Robison): The display ban exemption for 
specialist tobacconists is lifted directly from the 
Tobacco Advertising and Promotion Act 2002. The 
bill as drafted exempts specialist tobacconists 
from the display ban if a display  

“(a) is in or f ixed to the outside of the premises of a 

specialist tobacconist,  

(b) does not inc lude cigarettes or hand-rolling tobacco,” 

and complies with any other requirements. 

Although I do not think that anyone believes that  
specialist tobacconists are places frequented by 
children, concerns were expressed that allowing 
such shops to display and advertise tobacco in 
their shop window would undermine what we are 
trying to do through the display ban. I understand 
that specialists have concerns about the impact of 
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amendment 11, but we will work with them while 
drafting regulations to ensure that the impact on 
their business is minimised. On that basis, I do not  
oppose amendments 11, 18 and 19.  

Amendment 11 agreed to. 

The Convener: Amendment 12, in the name of 
Mary Scanlon, is grouped with amendments 13,  
14, 34 to 36, 40 and 41. I remind members that, i f 
amendment 40 is agreed to, amendment 19 in the 
previous group cannot be called.  

Mary Scanlon (Highlands and Islands) (Con): 
Amendment 12 is a critical amendment, because it  
relates to the main point of the bill. We can all  
agree on the link between smoking and poor 
health and on the fact that the younger people 
start smoking, the more acute their health 
problems in later life are likely to be.  

Today we are faced with a decision about  
whether to ban the visual display of cigarettes to 
address the problem. The truth appears in 
paragraph 47 of the committee‟s stage 1 report,  
which states: 

“The Committee notes that strong view s w ere advanced 
on both sides of the debate. The Committee also 
recognises that the evidence base for this proposal is at an 
early stage and that the international evidence to date is  
inconclusive. The Committee notes the Minister‟s  

comments that action such as the proposed ban w ould 
itself lead to … more conc lusive evidence over t ime.” 

The Government is banning visual displays in 
the hope that that will produce an evidence base 
in support of the argument that the measure will  
reduce smoking. There is not yet conclusive 
evidence that the measure will achieve what it sets 
out to achieve. The claim in the policy  
memorandum that banning visual displays of 
cigarettes will  
“protect children and young people from the impact of 

tobacco smoking”  

is, therefore, not true.  

The policy memorandum also states that the bill  
will  
“reduce the attractiveness and availability of tobacco 
products to children and young people”.  

I cannot think of anything less attractive than what  
is stated on the packet that I am holding up.  
Although a ban on visual displays will put cigarette 
packets out of sight, there is no doubt that the 
Government needs to consider many other 
measures to make the policy successful. I can 
think of nothing less attractive than a product that  
states “Smoking kills”. I see no benefit in repeating 
the arguments on both sides that  we have heard 
and read about. 

I move amendment 12. 

Michael Matheson (Falkirk West) (SNP): 
Given that Mary Scanlon quoted directly from the 
committee‟s stage 1 report in relation to this issue,  
it is important to state for the record that, in the 
end, the report came down in favour of what is 
intended in the bill. We are at an early stage of 
gathering international evidence on the link  
between the types of displays in shops and young 
people taking up smoking, but it is clear that the 
committee is taking a precautionary approach on 
the issue and has supported what the Government 
intends to do. It is important that we recognise that  
the committee has supported the proposals to ban 
advertising smoking in places where tobacco is  
sold. 

Helen Eadie (Dunfermline East) (Lab): The 
general principles of the bill, which include a ban 
on tobacco displays, have been supported not just  
by the committee but by the Parliament. 

The arguments in the written and oral evidence 
that was submitted to the committee were 
especially compelling, particularly the convincing 
evidence from international sources and the World 
Health Organization on the display bans that have 
been introduced elsewhere in the world. Some of 
the issues that Mary Scanlon has raised can be 
tackled in other ways, and I strongly reject her 
amendments. 

Dr Richard Simpson (Mid Scotland and Fife ) 
(Lab): I, too, want to speak against these 
amendments for a number of reasons. First, the 
evidence from Professor Hastings in particular on 
the effects on young people clearly demonstrates  
that the removal of such displays from shops is, 
over time, likely to lead to a reduction in the 
number of children who take up smoking. 

Secondly, the Scottish Youth Parliament and the 
various youth groups that have been consulted 
also support the ban.  

Thirdly, the fact is that, since the 2002 act came 
in, the number of these displays has increased 
hugely. If the displays are not advertising, why do 
we have a proli feration of brands that are only tiny  
variations of existing brands? There is no variation 
in the cigarette itself, only in its packaging and 
form. The displays have become a powerful form 
of advertising and apart from a couple of 
dissenters the committee and the Parliament are 
unanimous in the view that they need to be 
significantly curtailed, if not eliminated.  

Shona Robison: Amendments 12 to 14, 34 to 
36, 40 and 41 seek to delete the provisions 
banning the display of tobacco products that are at  
the heart of the bill. 

Although I understand the concern about the 
ban on displays, I feel that a great deal of it is 
being driven by those who naturally seek to 
protect their own business interests, namely the 
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tobacco industry. However, as the Minister for 
Public Health and Sport, it is my business to 
protect future generations from the harmful effects 
of tobacco. I thank the committee for its boldness 
in supporting this measure, particularly in the face 
of such opposition. 

Although the advertising ban has been a 
success in reducing overall awareness of tobacco 
promotion and branding among young people, the 
marketing of tobacco products persists, as 
members have said, through prominent displays at  
the point of sale in thousands of supermarkets, 
newsagents and petrol stations. I accept that  
evidence can be produced on both sides of the 
argument. Those who do not want a display ban 
will produce certain evidence to prove their case,  
while those who want a ban will produce a 
different set of evidence. The question, then, is  
whose evidence is more compelling. 

For me, a more fundamental issue is the 
message that we send our children when we tell  
them that cigarettes are dangerous and then they 
find that the most prominent thing on display  is lit -
up packets of the product. The messages are 
mixed. If we tell children that cigarettes are 
dangerous, they will simply ask why, if that is the 
case, the packets are displayed in lights. We need 
to put an end to that. 

Although she has not really articulated it this 
morning, I understand the concern that Mary  
Scanlon has previously expressed about the cost  
of the measure to business. However, through our 
work with retailers and, of course, by giving them  
an additional two years to comply with the 
provisions, I believe that we have gone a long way 
towards addressing concerns about costs and 
indeed would argue that they are now unfounded.  

On that basis, I ask Mary Scanlon to withdraw 
amendment 12 and not to move amendments 13,  
14, 34 to 36, 40 and 41.  

Mary Scanlon: In response to Michael 
Matheson, I point out that the committee‟s stage 1 
report said that the evidence was “inconclusive”.  
Indeed, the minister has just said that there is  
evidence on both sides of the argument. Because 
the evidence base itself is not conclusive, we 
cannot  say for certain that banning visual displays 
will in itself reduce the incidence of smoking in 
young people. We are not yet at that point. That  
said, I hope that i f the bill goes through—and I 
have no doubt that it will—it will reduce smoking 
among young people. I know that we all agree with 
that. 

Helen Eadie made a good point, because there 
are many other ways in which to tackle the issue,  
including others that are in the bill—for example,  
the measures on proxy purchasing and the 
establishment of the register. I certainly fully  

support other ways of trying to reduce the 
incidence of smoking not just in young people but  
in people of all ages. The bill‟s emphasis is on 
young people smoking, which is a huge problem, 
but I would like to see a reduction in the incidence 
of smoking in people of all ages.  

10:30 
As far as the minister‟s comments are 

concerned, it is easy to say that the objections 
come from the tobacco industry, but I certainly  
have no connections with the tobacco industry. I 
looked at the evidence base and have put it  
forward.  

I reiterate my main point, which is that the claim 
in the policy memorandum that the banning of 
visual displays will 

“protect children and young people from the impact of 
tobacco smoking”  

is simply not true. It may do that, but we do not  
have the evidence base to claim that it will. We 
have all, including the minister, said that the 
banning of visual displays will  lead to an evidence 
base. I am just looking for a bit of transparency 
and honesty. I hope that the ban will achieve what  
it sets out to achieve, but I think that it is wrong to 
claim that a reduction in smoking will happen,  
because we simply do not have the evidence to 
support that. I will therefore press amendment 12.  

The Convener: The question is, that  
amendment 12 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  
FOR 
Scanlon, Mary (Highlands and Islands) (Con)  

AGAINST 
Eadie, Helen (Dunfermline East) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Matheson, Michael (Falkirk West) (SNP)  
McKee, Ian (Lothians) (SNP)  
Simpson, Dr  Richard (Mid Scotland and Fife) (Lab)  

The Convener: The result of the division is: For 
1, Against 7, Abstentions 0. 

Amendment 12 disagreed to. 

Section 1, as amended, agreed to.  

After Section 1 

The Convener: Amendment 43, in the name of 
Mary Scanlon, is in a group on its own.  

Mary Scanlon: I say to the minister that I did not  
mention costs in my first three amendments  
because they are covered in amendment 43—I am 
sure she will understand that.  
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Amendment 43 sets out a scheme for making 
payments to the small businesses that are most  
likely to be affected by the display ban. I 
appreciate that the timetable for complying with 
the ban has been extended for such businesses. 

The financial memorandum estimates that the 
cost of the display ban for the smallest retailer will  
be in the region of £1,200. Others have estimated 
that refitting costs for small retailers will be 
between £2,000 and £5,000. In its report, the 
committee accepted  
“that there w ould be a cost to business arising from the 
proposed ban, namely in relation to the reconfiguration of 
retail space, and w elcomes the discussions that the 
Scottish Government is undertaking to facilitate the 
adjustment for smaller retailers.” 

The intention behind amendment 43 is to gain a 
clearer record of discussions about what can be 
done to assist small retailers in Scotland to comply  
with the legislation.  

We received a briefing from the Scottish Retail  
Consortium this morning—it is a wee bit  late, but  
never mind—which refers to 
“The very misleading reference to a compliance cost for 

mater ials of £20: in any busy retail outlets larger than the 
very smallest, compliant gantry modif ications w ill need to 
be signif icantly more durable, professional, costly and 
disruptive than implied by this assertion”.  

I lodged amendment 43 to get more clarity, 
because there is no doubt that businesses are not  
entirely clear about what the costs will be and 
what exactly they will have to do to comply with 
the legislation. 

I move amendment 43. 

Helen Eadie: I do not agree with what  
amendment 43 proposes; in fact, I am strongly  
against it. There is no doubt that the proposed ban 
can help to reduce smoking. There may be a cost 
from the ban for some sectors of society, but there 
will also be savings for our public health generally,  
which will benefit everyone, including small 
businesses. 

We took photographic evidence from other parts  
of the world that showed the Rolls-Royce solution 
to provide what will be required and the 
inexpensive solutions. Although a cost will be 
incurred, I was convinced that, on balance, the 
bigger cost is the public health cost to society from 
the potential loss of life. 

We must make a judgment. My judgment is that 
valuing people‟s lives is more important. I 
understand and sympathise with businesses‟ 
concerns about costs, but we must make a 
judgment.  

Michael Matheson: I strongly support Helen 
Eadie‟s comments about the social cost of 

smoking and the financial cost to our health 

service and other services, which must pick up the 
pieces of the problems that are associated with 
tobacco. However, I recognise the difficulties for 
businesses in the present economic climate, so it  
is important for the Government to take the 
opportunity to work with businesses where it can 
to introduce a manageable scheme. I know from 
ministerial evidence that much work has been 
done to try to achieve that. 

We are reaching the end of our budget  
consideration. It would be interesting to know from 
which budget heading Mary Scanlon would like 
funding to be taken to introduce a compensation 
scheme for businesses in the form that she would 
like. 

Rhoda Grant (Highlands and Islands) (Lab): I 
was concerned about the cost for small 
businesses in particular of complying with the bill,  
but I was reassured by the prototypes and 
solutions for businesses that I saw, which are 
affordable. If the amendment were agreed to, it  
could cost the public purse a huge amount,  
because people could use such a scheme to fund 
the unnecessary refitting of their shops and the 
like. 

I have been reassured about the costs of 
implementing the bill. I know that  some people 
who support the bill are unhappy with the simple 
adaptations that can be made, but the right  
balance has been struck. Given that, I will not  
support the amendment.  

Shona Robison: The Scottish ministers have 
been mindful from the outset that a ban on 
displays will affect businesses—particularly small 
businesses. We have worked closely with retailers  
to draft legislation that will allow them to comply at  
a very low cost, which I believe is the best way to 
address the impact on business. 

I have shared with members the solution that the 
National Federation of Retail Newsagents  
suggested to hide tobacco from display, which 
could cost as little as £20 per gantry. The 
federation—not the Scottish Government—made 
that proposal. The Scottish ministers will also give 
small businesses until 2013 to comply with the bill.  
Taken in the round, all that means that we can 
have a solution that does not have an unfair 
impact on small businesses and which achieves 
the bill‟s aims. On that basis, I ask Mary Scanlon 
to withdraw amendment 43.  

Mary Scanlon: I welcome the enterprising £20 
invention, which looks competent to me. However,  
as I said, I lodged the amendment with the 
intention of gaining a clear record of discussions 
about what can be done to assist small retailers.  

Michael Matheson made a good point about  
working with businesses to find a manageable 
solution. Members will agree that, when I spoke to 
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the amendment, I emphasised clarity. That was 
because I was a bit surprised to receive briefing 
papers from organisations such as the Scottish 
Retail Consortium today, when the committee is to 
discuss amendments. 

I will not repeat what I said previously, but the 
Scottish Retail Consortium‟s paper talks about  

“The unresolved need to understand exactly w hat solutions  

w ill comply and become the most common in a typical 
store, and w hat they w ill mean in practice for staff having to 
reach behind facings/panels/f laps/draw ers to retrieve 
packets w hich they, like the customer, can no longer see.”  

I am looking for positive and constructive solutions 
and a good partnership with all retailers in the 
current economic climate. We all want to achieve 
the same end, which is a reduction in smoking.  

I would like an assurance from the minister that  
she will work with the Scottish Retail Consortium 
and the Scottish Grocers Federation on the issue.  
I know that the small newsagents are in favour of 
the £20 solution, but if I could get an assurance 
from the minister I would be minded not  to press 
amendment 43.  

Shona Robison: I hope that I can give that  
assurance. We have had a lot of discussions, and 
officials have met the Scottish Retail Consortium 
and the Scottish Grocers Federation on a number 
of occasions to discuss ways forward. The model 
that I shared with members is one example.  
Clearly, there will be other models, and we are 
working closely with those groups to find cost-
effective solutions. We will continue to have that  
dialogue. I hope that that reassures the member.  

The Convener: Does Mary Scanlon wish to 
withdraw amendment 43? 

Mary Scanlon: I sought clarity, and I feel that  
we have been given some clarity today.  

Amendment 43, by agreement, withdrawn.  

Section 2—Displays which are also 
advertisements 

Amendment 13 not moved.  

Section 2 agreed to.  

After section 2 

The Convener: Amendment 6 is in the name of 
Kenny Gibson.  

Welcome to the committee, Kenny. I cannot  
quite remember the full title of the cross-party  
group that you chair.  

Kenneth Gibson (Cunninghame North) (SNP): 
It is the cross-party group on tobacco control. I am 
speaking as the chair of the cross-party group 
rather than in any party political sense. 

Amendment 6 has the support  of ASH Scotland,  
the British Medical Association and Cancer 
Research UK. As the bill is currently drafted,  
tobacco products may not be displayed in the 
place where they are offered for sale, and 
regulations will specify the requirements that  
retailers must meet to comply with that. However,  
the bill  does not set out in detail  the manner in 
which products must be stored to fit best with the 
spirit of the law.  

Amendment 6 would require tobacco to be 
stored in a closed container, whose contents must  
remain out of sight of or facing away from the 
customer. It closely mirrors the Irish legislation,  
which has been successfully implemented since 
July 2009. However, it also learns lessons from 
loopholes that have been exploited in Ireland. I am 
circulating some graphic displays of that and the 
solutions in other countries. 

The Convener: It is your inaugural visit and 
here you are inaugurating something. Mary  
Scanlon has displayed a cigarette packet so I do 
not see why you cannot do something similar.  

Kenneth Gibson: Endorsement of the general 
principles in chapter 1 of part 1 of the bill  
acknowledges that point-of-sale displays of 
tobacco products constitute a form of advertising 
designed to generate interest in and encourage 
the use of tobacco products. The spirit and 
intention of the law is to remove that influence 
entirely for the principal reasons of preventing 
children and young people from taking up smoking 
and reducing the future harm that smoking uptake 
inevitably causes. By not specifying conditions of 
tobacco storage, the bill as currently drafted is  
open to future exploitation that will seek to adhere 
to the letter of the law while violating its spirit, as  
has happened in Ireland.  

Inevitable moves by the tobacco industry to seek 
and exploit loopholes in the law should be pre -
empted now to ensure that the passage of the bill  
creates meaningful tobacco control legislation that  
will not need to be returned to in the near future,  
and to plug gaps that allow the industry room to 
manoeuvre. Many other countries are considering 
similar legislation and will look to Scotland to get it  
right.  

The tobacco gantry remains a focal point in the 
everyday retail environment and, while the 
covering of existing gantries will mean in most  
cases that tobacco branding is concealed, the 
gantry itself will generate attention and interest in 
its contents and serve to attract attention to the 
tobacco as a whole. That effect has been 
capitalised on in Ireland, which implemented its  
display ban in July. Multiple, oversized, “No ID—

No Sale!” signs provided by the industry are used 
to emphasise the contents of the now-covered 
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tobacco gantries while still complying with the 
letter of the law.  

10:45 
Historically, the tobacco industry has been at the 

forefront of adapting to and circumventing 
regulation that has been designed to curtail its 
marketing practices. If we allow a system in which 
retailers must open doors or shutters facing the 
consumer in order to access products for sale, that  
is certain to generate a window of opportunity in 
which tobacco products will be visible during the 
transaction. In Ireland, tobacco companies supply  
retailers with sealed cartons of cigarettes with 
prominent branding primarily intended not for sale 
but for grabbing attention during the t ransaction 
window while the product is temporarily on view in 
the gantry. Display solutions that have been 
proposed and supported by the industry will be 
designed to comply with the bare minimum of the 
law while maximising the remaining promotional 
opportunities through design.  

Numerous other problems could arise in 
allowing existing gantries to be covered.  Those 
include: the covers of doors  accidentally being left  
open after sales, restocking, cleaning or 
maintenance; the dimensions of the existing 
gantry meaning that large amounts of branding are 
visible when covers need to be opened in order to 
process a sale; and the addition of brand names 
or brand-suggestive imagery, such as the use of 
well-established brand colours without any 
reference to the brand name.  

The commentary on the draft  regulations under 
part 1 of the bill suggests that the cheapest  
solution to comply with the legislation would be to 

“install a w hite plastic fronting to each row  on the gantry.” 

However, as Helen Eadie said in comments that I 
found heartening, the important issue is the health 
message that the bill will deliver and the protection 
that it will afford to our young people. Promoting 
such a solution for compliance demonstrates a 
weakness in the bill as currently drafted. Such 
solutions are likely to compromise the spirit of the 
bill. The emphasis of the legislation should be not  
on finding the lowest-cost solution but on 
balancing the cost to retailers with the need to 
protect public health by limiting tobacco marketing 
to the fullest extent possible. 

Storing tobacco products in closed containers  
out of sight of, or facing away from, customers will  
be simpler for both retailers and consumers. The 
equivalent English tobacco control legislation has 
been made so complex that there is now 
confusion about the practical methods of 
implementation and it has been suggested that,  in 
any case, existing gantries might be unable to be 
modified to make them compliant. The equivalent  

draft Scottish regulations that will be made under 
the bill appear to share many of those 
weaknesses. That strengthens the case for robust, 
clear primary legislation.  

In order to prevent large areas of tobacco 
branding being exposed during a sale, the 
Department of Health‟s draft regulations stipulate 

that an area of only 1,500cm2
—about the size of 

an A3 sheet of paper—should be visible at any 
one time. The draft regulations under the bill  show 
that the Scottish ministers plan to limit the area 
exposed in a similar manner to that of the English 
regulations but with as yet unspecified 
dimensions. That is troubling, as early estimates 
indicate that a typical small shop might need to fit  
at least 20 doors or coverings to its existing point-
of-sale unit in order to comply. A representative 
from the Association of Convenience Stores 
concludes that, to comply with the regulations, the  

“technical challenge in f itt ing a solution to ex isting units  

could be insurmountable.” 

We must be clear that the storage of tobacco 
products must always be in closed containers out  
of sight of, or facing away from, customers. That  
would eliminate confusion among retailers and 
provide clarity for the consumer. Amendment 6 
would make it clear that, aside from infrequent  
necessary procedures such as restocking,  
cleaning or maintenance, tobacco products should 
always be kept out of sight. The amendment will  
also make it clear to the adult customer that it is  
not permissible for the coverings to be lifted 
temporarily for the purposes of brand perusal.  

There is also a business case for storing 
tobacco products out of sight. Covering existing 
point-of-sale displays will mean in effect that prime 
retail space—most commonly, the large expanse 
behind the counter that provides high brand 
exposure to any customer making a purchase—is  
wasted.  

Tobacco has been called a sunset industry, as  
sales have been in decline for an extended period.  
With the sufficient lead-in time that is being 
provided, the bill could present retailers with a 
significant opportunity to use the space provided 
by the departure of traditional tobacco displays to 
market other high-margin items, as has been done 
by many forward-looking retailers in Iceland and 
Canada. That can be seen from the photographs 
that I have provided.  

Finally, experience in countries that have 
already enacted similar legislation shows that  
there are many solutions, which can be adapted to 
fit a wide variety of shop designs. Amendment 6 
offers retailers continued flexibility in the way that  
they comply with the legislation to fit individual 
store layouts. In Iceland, Tasmania and Canada,  
cigarettes are now stored in drawers next to the 
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retail check-out or in overhead storage units that  
are accessible only to the retailer.  

Amendment 6 would tighten the provisions in the 
bill and, I hope, mean that they will not need to be 
revisited in future. 

I move amendment 6.  

The Convener: I thank Kenny Gibson for that  
very full submission.  

Ross Finnie (West of Scotland) (LD): I very  
much support Kenneth Gibson‟s amendment 6. He 

is right: if we are going to be consistent, we have 
to ensure that no opportunities for advertising are 
overlooked. What Kenneth Gibson is proposing,  
on behalf of the cross-party group, is correct and 
consistent. I will therefore support the amendment.  

Can the clerk clarify the extent to which 
parliamentary draftsmen are able to tidy up the bill  
after a committee has agreed an amendment? 
Proposed subsection (6), which amendment 6 
would insert, refers to the definition of “specialist  
tobacconist”. If the amendment is agreed to, the 
definition will appear in the new subsection (6), but  
it will already appear in section 1(3). Can that  
definition subsequently be put in the definition 
section, which is section 27, to tidy up the bill?  

The Convener: We will perhaps see if the 
minister can answer that. The clerk will come back 
to it at the end. 

Ross Finnie: It is only a minor matter.  

Rhoda Grant: I seek clarification on two points.  
First, would amendment 6 prevent someone from 
storing tobacco products in a different room that is  
not on view to the general public? It would prevent  
people from having to buy specialised containers if 
the tobacco products were stored out of view in a 
different room. A lot of small retailers will have a 
stock room where they keep tobacco supplies  
before they put them up on the gantry.  

Secondly, would the amendment interfere with 
the solution proposed by ministers? It refers to “a 
container”, but my understanding is that the 

solution proposed by ministers is a cover rather 
than a container. I would be concerned if the 
amendment had an unintended consequence. If it  
does, perhaps it should be withdrawn and 
redrafted to ensure that that does not happen. 

Mary Scanlon: The previous amendment 43 
was seeking clarity, which is understandable.  

Kenny Gibson referred to robust, clear primary  
legislation. We are not  privy to the discussions 
between the ministerial team and retailers. Is  
amendment 6 necessary? 

We have heard from the minister that people wil l  
be able to do stocktakes and so on of tobacco 
products in the shop. One of the briefing papers  

from retailers states that Kenny Gibson‟s  

amendment 6 is 
“impractical for retailers given that they need to restock 

products, usually several times a day, as w ell as be able to 
serve customers w ith w hat is, after all, a legal product.”  

That is a reasonable thing to say. 

Before Kenny Gibson sums up, I would be 
pleased to hear what the minister has to say. Has 
she discussed the issue with retailers? Has she 
discussed how they are able to restock? Do they 
have to close the shop if they want to restock 
products? That would be impractical, so I would 
like a bit more clarity. 

Dr Simpson: I understand the purpose of 
amendment 6. If we were starting from scratch 
and tobacco products were new products, it is 
exactly the sort of provision that we would bring in.  
My concern is that it is not proportionate at  
present. I presume that, if the amendment were 
agreed, the draft regulations, which have already 
been discussed, and the compromise that has 
already been reached would no longer be 
effective. In fact, we would have to go back to 
square one in discussing all that. I would like that  
to be confirmed.  

There are concerns that the tobacco industry,  
which is undoubtedly one of the most powerful 
industries in terms of its capacity to avoid or evade 
legislation—I do not know which is the correct  
legal term to use without being libellous. The 
industry is adept at getting around legislation.  
Therefore, we must be sure that we will be able 
rapidly to amend regulations to address those 
attempts at getting round legislation and 
developing loopholes. Provided that we can do 
that, I am minded not to support this amendment,  
as it imposes a burden on retailers that might be 
excessively damaging to some small retailers. 

As I said, if we had been starting from scratch 
with a new product, I would certainly have 
supported the amendment. At the moment,  
however, I think that we need time, although I will  
support the proposal if it can be shown that we are 
not in a position to make rapid changes to the  
regulations and close loopholes that develop in the 
compromise that is proposed in the current draft  
regulations. 

Helen Eadie: Kenny Gibson has opened our 
eyes to some aspects that might not have been 
evident previously. However, it is important for us  
to hear what the minister is going to say in her 
response. As Richard Simpson said, we do not  
want  to do anything that will  undermine the 
legislation. Although I am sympathetic to the 
points and the arguments that have been made—

[Interruption.]  

The Convener: As you have just heard, we wil l  
shortly observe the two minutes‟ silence. I propose 
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that we do so in public session. Members of the 
committee will stand to observe the silence, and I 
ask all those in the public area to do so as well—I 
am sure that I did not need to say that. 

Helen Eadie: As I was saying, I am sympathetic  
to the arguments that have been made, but it is 
important to hear what the minister has to say, as 
her arguments might deal with the points that  
Kenny Gibson has made.  

The Convener: Just to tidy things up, with 
regard to the point that Ross Finnie made, if 
Kenny Gibson‟s amendment is accepted by the 
committee, the bill could still be amended at stage 
3—with an amendment proposed by a member or 
by the Government—i f some technical change 
needs to be made. It is not really a problem.  

In order to avoid the minister being interrupted 
when she responds, I will suspend the meeting for 
a few minutes and come back into public session 
in order to observe the two minutes‟ silence.  

10:57 
Meeting suspended.  

11:00 
On resuming— 

The Convener: The committee is back in public  
session. We will now hold the two minutes‟ 
silence. 

11:02 
The Convener: I thank the committee members  

and those in the public gallery. 

We now move on, so that the minister can 
answer the issues that  Kenny Gibson and other 
members have raised.  

Shona Robison: Amendment 6 proposes to 
prescribe how retailers should store tobacco 
products. Kenny Gibson and I agree that there is  
no place in modern Scotland for the promotion of 
tobacco in our shops, and I pay tribute to him for 
his long-standing drive to expose the tobacco 
industry for what it really is. 

However, a key point, which relates to our 
previous discussion, is that we are living in difficult  
economic times. We have therefore been mindful 
of the impact of the policy on small business. I 
believe that a number of members, including Ross 
Finnie, share our concerns about the cost to small 
business. My job as a minister in the Scottish 
Government is to weigh up all the issues and 
interests and take account of all interested parties‟ 
views in order to reach a final decision.  

Although I firmly believe that there can be no 
compromise in protecting our children and young 

people from the harm of tobacco, I also believe 
that our solution is proportionate.  The solutions 
that are emerging will protect children and young 
people from the promotion of tobacco in our 
shops, while minimising the impact on businesses. 
We set out from the start to work with retailers to 
find solutions that comply with the legislation 
rather than prescribe exactly how tobacco is to be 
stored, which we want to avoid. 

I will answer directly some of the points that  
members have raised. Rhoda Grant asked about  
containers. Containers are an alternative to 
modification of the gantry: shops can either keep 
the gantry and modify it or store tobacco in 
containers. We believe, and I have said to 
retailers, that the gantry should be allowed to 
remain and that modifications to it can be made,  
so there are two very different solutions. The cost  
of requiring retailers to store tobacco in such 
containers is going to be fairly prohibitive,  
particularly to small retailers. 

Convener, you have dealt with Ross Finnie‟s  

question about the technical amendments that  
would be required at stage 3.  

To Richard Simpson I say that the legislation 
contains the facility for rapid changes to 
regulations to close any loopholes that might  
emerge. I hope that I have given reassurance on 
that. 

I have a few things to say about the handout that  
Kenneth Gibson gave out. Retailers will have to 
comply with the advertising ban and limits on the 
size and content of warning notices. For example,  
if they use a door solution in their gantry, they will  
not be allowed to leave the door open. Also, I 
suspect that the display of lighters would not be 
allowed under the advertising ban because of their 
association with tobacco products. As the bill 
stands, we should not be concerned about  
loopholes in that area, but i f some emerge the 
legislation will give us the ability to revisit them. 

On the allowed dimensions of the opening, we 
will not allow anything like the 1,500cm2. We are 
talking about the maximum size of a packet of 20 
cigarettes, which would be no more than 150cm2.  
Any solutions will have to meet that requirement. 

On maintenance and cleaning, exemptions are 
allowed for the normal course of business, but that  
is exactly what is meant, and any flouting or 
misuse of that exemption will be quickly identified 
and clamped down on by trading standards 
through enforcement of the legislation. To answer 
Mary Scanlon‟s point, we will allow maintenance 

and cleaning to be done during opening hours, but  
any abuse will  be clamped down on quickly. It  
would not be in retailers‟ interests to abuse that  

exemption given that they will know that we could 
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require them to do the work outwith opening 
hours. 

In short, we are making a judgment call about  
what is a proportionate response. In the current  
climate, we must listen to the views of retailers,  
particularly small retailers. I have no doubt that the 
big retailers will come up with a solution—we know 
that they are working on something like a 
dispensing machine that will meet the legislation‟s  
requirements, but they can afford that. Medium -
sized retailers will be looking at various options 
such as openings, drawers and so on. We need to 
give our attention to what happens in the small 
retailers such as corner shops. If we give them the 
flexibility to come up with solutions to comply with 
the legislation, they will be able to remove tobacco 
products from display and meet the costs of doing 
so. 

On the basis of all that I have said, I ask  
Kenneth Gibson to withdraw his amendment. 

Kenneth Gibson: In Canada, when legislation 
was introduced, the tobacco industry‟s support for 

retailers increased from $74 million to $108 million 
per year, so it is likely that the tobacco industry will  
meet some of the costs. 

I am slightly disappointed by the minister‟s  
response, although I am heartened by what Ross 
Finnie said. I hope that other committee members  
will reflect on today‟s discussions before stage 3. 

I note Richard Simpson‟s concern that we 
should be able to change legislation quickly so 
that we can eliminate any potential loopholes,  
although I hope that the legislation will eliminate 
the number of potential loopholes from the off.  
That is really the point of my amendment.  

I hope that the minister and her colleagues wil l  
check whether there are other loopholes that could 
be closed as we approach stage 3. I do not think  
that we want to find ourselves in a situation in 
which we have to continue to revisit the legislation.  
That would not be in the interests of retailers, the 
public at large or the health of the people of 
Scotland.  

I emphasised the importance of adhering to the 
spirit of the law, which I do not think that the 
minister mentioned in her summing up. We must 
ensure that the spirit of the law is covered. That is  
why we must minimise potential loopholes in the 
bill. 

Rhoda Grant had a couple of points of 
clarification, one of which was dealt with by the 
minister. The other was about whether 
amendment 6 would apply to people‟s storage 

areas as well as to the front part of the shop. It  
would apply only to the front part of the shop. If 
amendment 6 was agreed to, activities such as 
restocking and stocktaking could be carried out in 

the same manner as they could be under the bill  
as it stands. Regulations will  state what is allowed 
and what is not allowed during stocktaking. Having 
a requirement to keep tobacco products out of 
sight through the use of containers or dispensers  
is likely to make it easier for proprietors to adhere 
to the law and not inadvertently breach it during 
restocking.  

In the light of members‟ comments, I will not  
press amendment 6, but I might want to revisit it at 
stage 3. 

Amendment 6, by agreement, withdrawn.  

Section 3—Regulation of display of prices 

The Convener: Amendment 20, in the name of 
the minister, is grouped with amendment 37. 

Shona Robison: Amendment 20 seeks to 
delete from section 3(3) the words “prohibition or”.  
Section 3(1) allows the Scottish ministers to make 
regulations to “impose requirements” in relation to 

price lists. However, section 3(3) states that a 
person commits an offence if the display of prices 
is in breach of “a prohibition or requirement”. The 

amendment will correct that inconsistency. 

Amendment 37 seeks to correct a reference in 
section 28, subsection (4) of which should relate to 
subsection (2) rather than subsection (3).  

I move amendment 20. 

Amendment 20 agreed to. 

Amendment 14 not moved.  

Section 3, as amended, agreed to.  

Section 4—Sale of tobacco products to 
persons under 18 

The Convener: Amendment 44, in the name of 
Richard Simpson, is grouped with amendment 45.  

Dr Simpson: Section 4 deals with the sale of 
tobacco products to persons who are under the 
age of 18. There is a big debate about how to 
identify people who are under 18. Section 4(3) 
deals clearly with the documentation involved, but  
I do not think that section 4(2), which deals with 
the age that someone appears to be, is sufficiently  
clear.  

Best practice in the industry is moving towards a 
challenge 21, i f not a challenge 25, approach. The 
provision that says that 
“the accused believed the person under the age of 18 („the 

customer‟) to be aged 18 or over”  

should be amended to say that the accused 
believed them to be aged 21 or over. An 
alternative would be to say, “such age as may be 
prescribed in regulations”, which would allow us to 

move from 21 to 25, i f that becomes the industry  
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standard. At present, the minimum level of best  
practice should be that the person should appear 
to be over the age of 21.  

Section 4(2)(b)(ii) says that 

“no reasonable person could have suspected from the 
customer‟s appearance that the customer w as under the 
age of 18”.  

Amendment 45 seeks to delete that provision 
because I am deeply concerned that because test  
purchasing involving children of approximately 16 
and a half is now under way, some of those 
children would be called before the court in order 
to establish whether they appeared to be over the 
age of 18. That is not something that we can 
entertain, so section 4(2)(b)(ii) should be deleted.  

I move amendment 44. 

11:15 
Ross Finnie: I oppose Richard Simpson‟s  

amendment 44, but I support his amendment 45.  
There is a difficulty in setting an offence in relation 
to an age that is not established as a criminal age.  
Although a person in a shop might wish to 
challenge somebody as to their age and say that  
they are not 21, 25 or whatever, they do so for the 
purposes of establishing whether they are 
breaking the law as it stands. The law as it stands 
is that the customer must be 18. The whole 
purpose of establishing that age and entering a 
defence must be related to the law. It would not be 
proper and correct to specify that a person 
working in a shop should believe that the customer 
was 21 or over. They can believe that if they like,  
but what they are trying to establish is that they 
are not breaking the law.  Although I understand 
the intention of amendment 44 and I support  
wholly schemes such as challenge 21, that is not  
the purpose of the person working in the shop—

their purpose is to establish whether they are 
breaking the law. Therefore, it would not be 
correct and proper to introduce in statute a 
challenge 21 proposition, although I understand 
perfectly where Richard Simpson is coming from.  

On amendment 45, I am bound to say to the 
minister that the three or four paragraphs of great  
length that she devoted to the defence in section 
4(2)(b)(ii) in a response to the committee had a 
slight touch of, “Methinks the minister doth protest  
too much.” I was obliged to the minister for telling 
the committee that our belief that  the measure is  
regressive was not correct and that in fact it might  
be progress. I accept that small chastisement, but 
I do not accept the proposition that is contained 
within it. It does not seem to me that the provision 
advances how we deal with people. In a t rial,  
clever counsel might want to point to someone 
and to argue that no person could have suspected 
that they were under 18.  

That takes me back to the first point. We now 
use opportunities to challenge people who are 
under 21. If the customer produces evidence that  
they are over 18, that is the defence for the person 
working in the shop and that remains the case if 
they are subsequently charged. Amendment 45 
would retain the words: 

“the accused had taken reasonable steps to establish the 
customer‟s age”.  

That is sensible and it is what we should require.  
Richard Simpson‟s amendment would do just that.  

Shona Robison: The purpose of amendment 
44 is to require retailers to seek ID from any 
person who is under 21. However, unless we raise 
the age of purchase to 21, the amendment would 
mean that i f a retailer believed a person who 
purchased tobacco to be 18 or over and had been 
shown valid ID confirming that, a defence would 
not be available. That could have the unintended 
consequence that retailers would not sell tobacco 
to under-21s for fear of prosecution, despite their 
being presenting with valid ID. We believe that the 
best way of achieving the purpose of the 
amendment is by working with retailers and 
advising them on how to avoid selling tobacco to 
under-18s by, for example, asking for ID from all 
customers who appear to be under 25. It is a 
matter for retail policy, rather than legislation.  
Ross Finnie laid that out very well. On that basis, I 
ask Richard Simpson to seek to withdraw 
amendment 44.  

On amendment 45, we believe that the no 
reasonable person defence is a stringent test. It  
does not cover borderline cases in which there 
might be opinions either way on a person‟s  
appearance and it is in line with the licensing 
legislation. In our view, it is just and fair that, in 
those very limited circumstances, the retailer 
should not be held to commit an offence. We also 
take the view that it is preferable to provide for the 
defence in legislation. If it was removed from the 
bill, unlike licensing law, we would return to the 
1937 position under which, in strict legal terms,  
retailers would be required to ask for ID from every  
customer.  

I appreciate that there are concerns that young 
people who are involved in test purchase 
operations might have to appear in court. We 
believe that the strict guidance that is in place on 
test purchase operations gives young people 
enough protection and should prevent them from 
being called to give evidence in court. However,  
we have rehearsed the arguments with the 
committee before—Ross Finnie eloquently alluded 
to that—and I believe that members are still not  
convinced. On that basis, my judgment is not to 
oppose amendment 45.  
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Dr Simpson: The arguments have been 
adequately rehearsed. I take Ross Finnie‟s point  
and I will not press amendment 44, but I remain 
unconvinced in relation to amendment 45, so I 
intend to move that. 

Amendment 44, by agreement, withdrawn.  

Amendment 45 moved—[Dr Simpson]—and 
agreed to. 

The Convener: Amendment 46, in the name of 
Richard Simpson, is grouped with amendments 7, 
7A, 8, 8A, 47, 47A, 9, 9A, 10 and 59. 

Dr Simpson: I will speak to my amendments 46,  
7A, 8A, 47A and 9A. The other amendments, I 
think, are in the name of the minister, so I will  
allow her to lead on those—sorry, if the convener 
permits that. 

The Convener: A bit of deference at last. 

Dr Simpson: In essence, amendments 46, 7A,  
8A and 47A propose an escalator within the fee 
system to increase the fine from level 4 to level 5 
in the event of a second offence. I believe that the 
fines at levels 4 and 5 are currently £2,500 and 
£5,000 respectively, although the minister might  
correct me on that. The amendments allow for a 
progression in the event of a second offence. 

I lodged amendment 9A more as a testing 
amendment, to find out from the minister what will  
happen when the police try to confiscate tobacco 
products from an individual who is under 18 and 
they refuse to comply with the constable‟s request  
to surrender the product. The amendment 
proposes that  

“A constable may arrest w ithout w arrant any person w ho 

fails to comply w ith a requirement made under subsection 
(1)”. 

I lodged it to find out what will happen if the person 
does not comply. 

I move amendment 46. 

The Convener: I call the minister to speak to 
amendment 7 and the other amendments in the 
group, after which I will call Michael Matheson to 
speak to amendment 8. 

Shona Robison: I will speak to my 
amendments 7, 9 and 10 and the non-Government 
amendments in the group: 7A, 8, 8A, 9A, 46, 47,  
47A and 59. This  is a big group of amendments, 
so I hope that the convener will forgive me if I take 
a little time to go through them.  

Amendments 7 to 10 respond to 
recommendations in the committee‟s stage 1 
report. The committee took evidence on them last  
week. As members know, the bill rationalises and 
updates the statutory framework for the sale of 
tobacco in Scotland, which dates back to 1937. In 
framing the bill‟s proposals, and specifically the 

new retailer registration scheme, we mirrored 
much of the legislative framework that exists for 
alcohol. However, there is a clear desire both 
within and outwith the Parliament for the law on 
tobacco sales to be brought even further into line 
with alcohol regulation, and specifically for more of 
a balance of statutory responsibility to be created 
between tobacco retailers and underage 
purchasers or those who facilitate the purchase of 
tobacco for underage people. Amendments 7 to 
10 do just that.  

Amendment 7 makes it an offence for someone 
who is under 18 to buy or attempt to buy a tobacco 
product or cigarette papers unless they are 
specifically authorised to do so by a council officer 
or constable as part of a test purchasing 
programme. Of course, we do not take lightly the 
idea of criminalising young people, but it is unfair 
for the onus for complying with the law to rest  
entirely on the shoulders of retailers. 

Amendment 7A and the consequential 
amendment 59 amend the penalty provisions in 
amendment 7 to provide that a penalty charge or 
fine need not be paid if the person agrees to go on 
a smoking cessation course. The amendments  
also give the Scottish ministers regulation-making 
powers in that respect. 

Although I appreciate the sentiments of Richard 
Simpson‟s amendments, I am afraid that they are 
fundamentally flawed. First, they do not work  
technically. There is a fixed period for payment of 
a penalty charge and the amendment is at odds 
with that. Introducing that option by the time that a 
penalty or fine had been imposed would be too 
late. Secondly, it is inappropriate for alternative 
disposals to criminal penalties to be specifically  
provided for in individual pieces of legislation.  
Recent reviews of the summary and regulatory  
justice system in Scotland have resulted in far 
greater emphasis across the board on alternatives 
to prosecution,  such as fixed-penalty notices, 
enforcement authority warnings, fiscal fines and 
community disposals that could include smoking 
cessation courses if that was deemed to be 
appropriate.  

Those arrangements apply now to the whole 
ambit of Scottish criminal law, and any specific  
rules or guidelines that are felt to be necessary for 
dealing with offences in relation to specific  
legislation are set out in guidance. In some cases,  
that guidance will come from the Lord Advocate; in 
others, it will be set out in enforcement protocols  
that have been developed by enforcement and 
other relevant agencies, including the Crown 
Office and Procurator Fiscal Service, and that are 
published by the Scottish Government. That is the 
approach that we have taken,  for example, in 
enforcing the smoking ban and for test purchasing,  
and I propose that it should be adopted in relation 
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to the bill. In the circumstances, I invite Richard 
Simpson not to move amendment 7A. 

Likewise, Michael Matheson‟s amendment 8 will  
address the problem of adults seeking to 
circumvent the spirit  of the law by knowingly  
purchasing tobacco for underage young people. I 
know, from my discussion with retailers, that that 
is something with which they are often faced. They 
are frustrated by the fact that, although they are 
held to account for their actions through ever -
increasing enforcement activity, there is no 
recourse to the law to prevent someone from 
buying cigarettes on behalf of young people.  
Amendment 8 will create a new proxy purchase 
offence, making it illegal for someone aged 18 or 
over knowingly to buy or attempt to buy tobacco 
products or cigarette papers for someone who is  
under the age of 18. The Government supports  
the amendment and I urge the committee to vote 
in favour of it. 

Richard Simpson‟s amendment 8A proposes to 
amend the proxy purchase offence provisions that  
are proposed in amendment 8 to provide for 
penalties for second or subsequent offences to be 
pitched at a higher maximum level. His  
amendment 46 proposes a similar approach for 
the main offence, which is provided for in section 
4, of selling to underage young people. We believe 
that that is inappropriate. As a general rule, it is 
not the policy to provide different maximum 
penalties for first and subsequent offences in 
Scottish statute. Those were abolished or allowed 
to wither away by paragraph 4 of schedule 1 to the 
Criminal Procedure (Consequential Provisions) 
(Scotland) Act 1995. The legislation sets out the 
maximum level of penalty. In practice, it is highly  
unlikely that a sheriff would impose the maximum 
penalty for a first offence unless there were very  
special circumstances. We therefore need to 
determine whether the maximum level of fine that  
is currently set is appropriate. I have given the 
matter a great deal of consideration and I am 
prepared to concede that we should raise the 
maximum penalty for the offence of proxy 
purchase to level 5. I therefore invite Dr Simpson 
not to move amendment 8A or amendment 46. I 
will lodge a Scottish Government amendment at  
stage 3 to raise the maximum penalty for proxy 
purchase to level 5.  

Richard Simpson‟s amendment 47 is a variation 
on the proposed new proxy purchase offence that  
is provided for in amendment 8 and would make it  
an offence for someone aged over 18 to buy or 
attempt to buy tobacco products or cigarette 
papers with the intention of selling or supplying 
them to a person aged under 18. We believe that  
that is unnecessary, as selling to under-18s is  
already covered by the bill and supplying without  
selling seems unlikely. The real harm—buying on 
behalf of a person who is aged under 18—is  

tackled in amendment 8. The provisions in 
amendment 8 match those that are provided for 
alcohol in the Licensing (Scotland) Act 2005.  
Amendment 47 is, therefore, superfluous and I 
invite Richard Simpson not to move it and not to 
move the related amendment 47A.  

My amendment 9 updates the existing power of 
confiscation, which has been in existence since 
1937. That sends out a very clear message to 
underage young people that tobacco is a 
dangerous product that should be avoided at all  
costs. 

11:30 
Richard Simpson‟s amendment 9A proposes to 

give the police powers to arrest without warrant a 
person under 18 who refuses to surrender on 
request a tobacco product or cigarettes. As the 
provision matches that for alcohol, I am prepared 
to support the amendment. 

My amendment 10 is a consequential 
amendment arising from the proposed new 
offences of underage purchase, set out in 
amendment 7, and of failing to comply with a 
request to surrender a tobacco product or 
cigarette papers, set out in amendment 9. As all  
offences in chapters 1 and 2 may be subject to 
fixed-penalty notices, the amendment seeks to 
ensure that such notices are not issued to 
someone under 16 who breaches the law by 
buying or attempting to buy cigarettes. In reality, of 
course, the enforcement authorities will use the 
range of alternative disposals, such as warnings 
and so on. 

I have almost reached the end of my comments,  
convener. I stress to members that the 
amendments on underage purchase, proxy 
purchase and confiscation represent substantive 
changes to the bill. As those matters were not  
covered in pre-legislative consultations, we 
consulted key stakeholders, including young 
people, before agreeing to lodge the amendments, 
and the consultations suggest that there is a 
strong level of support for strengthening the bill  as  
proposed. 

I ask Richard Simpson to withdraw amendment 
46 and not to move amendments 7A, 8A, 47, 47A 
and 59.  

The Convener: Thank you, minister. You may 
rest for a moment. 

Michael Matheson: I am grateful to the minister 
for explaining my amendment. [Laughter.] As 
members will recognise, amendment 8 is in line 
with the recommendation in the stage 1 report  to 
make it a criminal offence for a person over 18 to 
knowingly purchase or attempt to purchase 
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tobacco with the intention of passing it on to a 
person under 18.  

I welcome the fact that the Government 
consulted a range of organisations before lodging 
some of the other amendments to this section. A 
Scottish Youth Parliament representative made it  
clear to us that a majority of young people support  
the proposal to make proxy purchasing illegal. The 
measure is also widely supported by the retail  
sector and, as the minister mentioned, ensures 
that the approach to tobacco control will be similar 
to the approach to alcohol. 

I hope that members will support amendment 8.  

Ross Finnie: Like Michael Matheson, I am 
grateful to the minister for explaining everything,  
as it means that we will not have to go back over 
those points. 

However, I have very real concerns about  
Richard Simpson‟s amendment 46, which seeks to 

differentiate between the punishment for first  
convictions and that for second and subsequent  
convictions, and his amendment 7A, which seeks 
to specify  how a court  should decide whether a 
person goes on a smoking cessation course. The 
amendments might well affect the application of 
Scots law in a number of very important ways and,  
indeed, will have severe ramifications for every  
other piece of legislation on the statute book. If we 
prescribe in law sentencing policy for a first  
offence and, in a separate provision, set out how a 
court should dispose of second and subsequent  
offences, we will severely bind the judiciary‟s  

hands. 

I have heard no evidence during consideration 
of the bill that leads me to support such a move. I 
know that the Government is considering such 
proposals for other legislation and that it has been 
suggested in other submissions. However, on this  
matter, I have to confess that I prefer the evidence 
provided by the Law Society of Scotland on a 
piece by the former Lord Justice General, Lord 
Cullen, who emphasised the need for the judiciary  
to have discretion. After all, it is the judiciary who 
hear the case, look at the facts and consider the 
accused‟s particular circumstances.  

I perfectly understand Richard Simpson‟s  
motives for lodging these amendments, but the 
fact is that they raise an important matter of 
principle that is applicable not only to this bill. If we 
accept the principle in this case, it could easily be 
applied to other, similar legislation. I am therefore 
opposed to tying the hands of the judiciary in that  
way, and I am bound to say that I wholly support  
the minister‟s conclusion. We should be 
concerned about whether the maximum fine that  
Parliament sets is appropriate in the 
circumstances, and we can then delegate to the 
bench the decision about the appropriate point of 

the scale at which to fine the person. So the 
minister‟s willingness to amend the maximum level 
of fine for proxy purchasing illustrates perfectly the 
principle that ought to apply. If Parliament is 
unhappy about the maximum level of fine, that is  
the matter that it should address. We should not  
attempt to tie the hands of the judiciary by setting 
the exact penalty. 

How the court applies the levels of fine is also 
important. If we suggest that level 3 is to be used 
only for a first offence and level 4 is to be used for 
a second or subsequent offence, the implication is  
that for a second offence the court could only set a 
penalty that is in excess of the current level 3 
penalty. That is an extraordinary position for the 
court to be in, not having heard the evidence or 
circumstances of the individual case. As it is a 
matter of principle, as opposed to making the 
legislation bear down heavily on those who 
commit offences through the sale of tobacco, I 
hope that Richard Simpson will not press his  
amendments. 

On smoking cessation courses, I make the same 
point. As the minister has made clear, the issue is  
covered by the Lord Advocate‟s guidance; the 

point has been raised. Amendment 7A falls into 
the category that I discussed and is therefore 
inappropriate. If the amendments are not  
withdrawn, I will oppose them.  

Mary Scanlon: I do not wish to repeat what the 
eloquent Mr Finnie has just said, but I agree that  
we should not be prescriptive about the levels of 
fines; that is a basic principle. 

However, I want to put on the record the fact  
that the policy memorandum says of proxy 
purchasing that 
“A child w ho starts smoking at 14 or younger is 5 times  
more likely to die of lung cancer than someone w ho starts 
to smoke at age 24 or over”.  

It is worth putting it on the record that all retailers  
support the measure, and it was proposed by 
retailers, so we should thank them for that. It is an 
excellent point and it illustrates the strong dialogue 
between us and how we have responded to such 
a positive suggestion for tackling smoking among 
young people.  

Helen Eadie: I have a fundamental and 
pragmatic question for the minister. I hear what  
she says about the criminalisation of young 
people, and that the Lord Advocate will issue 
guidance. Has the minister had discussions with 
the court system, particularly the Crown Office and 
Procurator Fiscal Service, about whether they 
have the capacity to enforce the legislation and 
charge the individuals concerned? Taking into 
account the Crown Office‟s current workload, does 
it have the resources to attend to that? That is an 
important consideration. 
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I have no qualms about supporting Dr Simpson‟s  

amendments 7A and 47, and Michael Matheson‟s  
amendment 8, although that obviously depends on 
whether they decide to press the amendments, 
given what the minister has said.  

I am keen to support  amendment 9 in the 
minister‟s name, because it will ensure that the 
police will continue to have the power to confiscate 
tobacco from those who are under 18. That is 
currently the case under the Children and Young 
Persons (Scotland) Act 1937, although the 
provision will be repealed by this bill. By giving 
police officers the power to confiscate tobacco 
products or cigarette papers from anyone who is  
under the age of 18, tobacco is being brought into 
line with alcohol and fireworks, which are also age 
restricted. I also support amendment 9A, in the 
name of Richard Simpson, and amendment 10, in 
the name of Shona Robison.  

Shona Robison: I will respond to Helen Eadie‟s  
point as well as I can. The main thrust of the bill is  
to provide a range of alternatives to disposal 
before a case goes to court, which will mean that  
cases can be dealt with much more swiftly and 
robustly than has been the case to date. The 
Crown Office and Procurator Fiscal Service sits on 
an enforcement group that will monitor the 
implementation of the legislation and be able to 
pick up issues of concern relating to how cases 
that come to court are handled. I do not think that I 
have any further comments. 

The Convener: If anything comes to mind, I wil l  
let you back in. 

Shona Robison: I have made my main point.  

The Convener: Richard Simpson is at the 
starting gate.  

Dr Simpson: I apologise for not speaking to 
amendments 7A and 47; I will do so when winding 
up. My purpose in lodging the amendments that  
introduce an escalating scale of penalties was not  
to undermine the Scottish judicial system or 
judiciary, but to suggest that level 4 is an 
inadequate level of penalty. I wrote the 
amendments in a way that would allow the 
judiciary to choose a fine anywhere between zero 
and £5,000 on the second offence and zero and 
£2,500 on the first offence. Having listened to the 
minister and my colleague Ross Finnie and having 
been assured that we will move to level 5 for 
everything, I can withdraw or not move the 
amendments that deal with escalating fines.  

Ross Finnie: That is not correct. 

Dr Simpson: I am sorry? 

The Convener: Please continue.  

Dr Simpson: In amendment 7A, my aim was, in 
part, to put on record the need for smoking 

cessation. Mary  Scanlon was right to say that, the 
younger children are when they commence 
smoking, the more likely it is that they will develop 
complications. We should seek not to punish 
people financially but to encourage them to give 
up smoking. Having heard the minister‟s  
arguments and having been assured that the Lord 
Advocate will issue guidance to ensure that we 
follow through on the basic principles of 
amendment 7A, I will not move the amendment.  

The purpose of amendment 47 was to ensure 
that people could not supply product. Amendment 
8, which I support, indicates that if someone is  
outside a shop, is  asked to purchase, goes in and 
purchases, they are committing an offence. The 
amendment gives the individual the strength in law 
to say that they do not wish to do that because 
they would be committing an offence. However,  
others who are slightly older may purchase 
product on behalf of mates under the age of 18 
and then supply it. 

I take the minister‟s point about selling;  

amendment 47 as drafted may not be appropriate,  
because the bill covers that question. I was 
concerned about the selling of single cigarettes,  
which does occur—someone may buy a packet of 
cigarettes and sell them singly to people under the 
age of 18. From the minister‟s summation, I 
understand that that would be banned under the 
bill. However, supply of the product to someone 
who has not sought overtly to obtain it by getting 
someone to proxy-purchase it for them—in other 
words, by giving them the money to buy it on their 
behalf—would not be prohibited. I will not move 
amendment 47 but may return to the issue at  
stage 3, depending on the minister‟s response.  

Ross Finnie: I seek clarification of a particular 
point. When Richard Simpson was summing up,  
he indicated that he would not move amendment 
47 on the ground that the minister had undertaken 
to raise the level of offence from level 4 to level 5.  
I seek clarification on that because, unless I 
misheard the minister, I understood that, having 
considered the matter,  she suggested only that  
she would lodge an amendment so that the level 
of offence referred to in subsection (2) of 
amendment 8, on proxy purchasing, would 
increase from level 4 to level 5. I think that that is 
an important distinction, and I seek clarification on 
it. 

11:45 
Shona Robison: I, too, was going to try to 

clarify that point, because it is important that we all  
understand it. What  I proposed was the lodging of 
an amendment at stage 3 to raise the level of 
offence for proxy purchasing to level 5. I was not  
suggesting that the same should happen for the 
main offence of selling to underage young people 
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that is provided for in section 4 of the bill. I believe 
that the level 4 penalty is proportionate,  
particularly as the retailer can ultimately face a 
banning order for breaches. I believe that, unlike 
for proxy purchasing, other, far-reaching disposals  
can come into play for offences relating to retailers  
selling to underage young people. It is important  
that the committee understands that the 
commitment to a stage 3 amendment is in relation 
to proxy purchasing only. 

The Convener: Thank you, minister. I ask  
Richard Simpson to clarify that he wants to  
withdraw amendment 46.  

Dr Simpson: Yes, I do. 

Amendment 46, by agreement, withdrawn.  

Section 4, as amended, agreed to.  

After section 4 

Amendment 7 moved—[Shona Robison]. 

Amendment 7A not moved.  

Amendment 7 agreed to.  

Amendment 8 moved—[Michael Matheson].  

Amendment 8A not moved.  

Amendment 8 agreed to.  

Amendment 47 not moved.  

Amendment 47A not moved.  

Amendment 9 moved—[Shona Robison]. 

Amendment 9A moved—[Dr Simpson]—and 
agreed to. 

Amendment 9, as amended, agreed to. 

Section 5 agreed to. 

Section 6—Prohibition of vending machines 
for the sale of tobacco products 

The Convener: Amendment 15, in the name of 
Rhoda Grant, is grouped with amendments 48,  
48A, 48B, 49 and 17. 

Rhoda Grant: My purpose in lodging 
amendment 15 was to allow the new system of 
radio-controlled vending machines to be tested to 
ascertain whether it worked. We received 
evidence that a huge number of jobs would be 
affected if vending machines were banned. In my 
opinion, vending machines are safe and secure 
ways in which to sell tobacco products, because 
the alternative is that pubs and the like would have 
to store tobacco products behind the bar and out  
of sight. Amendment 15 would give ministers the 
power to ban vending machines at a later date 
through subordinate legislation. That power would 
then put the onus on operators and licensed 
premises to make the new radio-controlled system 

work; otherwise, they would face a ban that would 
be introduced through subordinate legislation.  

Amendments 48, 48A, 48B and 49 seek to 
achieve the same purpose as amendment 15.  
Although I will move amendment 15, I am keen to 
listen to the debate on the other amendments  
because, in my opinion, they may better achieve 
what I set out to achieve in amendment 15. I will  
therefore listen to the debate and, depending on 
the issues raised in it, consider thereafter whether 
to press amendment 15 and move amendment 17.  

I move amendment 15. 

Mary Scanlon: Amendment 48 proposes to 
exempt from the ban vending machines that are 
remote controlled—including those that are radio 
controlled—and based in licensed premises.  

The committee‟s stage 1 report states: 
“The Committee notes the arguments that a ban on 

cigarette vending machines may have an economic impact 
on the licensed trade but recognises equally the opposing 
arguments”. 

Tobacco vending machine sales account for less  
than 1 per cent—it is estimated to be 0.8 per 
cent—of tobacco sales in Scotland. 

As a Highlands and Islands MSP, I am 
concerned about the impact of the proposed ban 
throughout Scotland, especially in remote and 
rural areas and on the islands. The proposed ban 
has raised concerns particularly because of the 
closure of many filling stations, small village shops 
and post offices and the huge reduction in 
applications for licensed premises. In Orkney and 
Shetland, the number of such applications has 
reduced by more than 30 per cent. All those 
developments put more pressure on the licensed 
premises that remain open.  

Staff t raining on the sale of alcohol is now 
probably the best that it has ever been, given the 
provisions of the Licensing (Scotland) Act 2005 
that came into force on 1 September. The same 
staff would judge both whether a person was of an 
age to buy cigarettes from a vending machine and 
whether a person was old enough to be sold 
alcohol.  

Scotland has 14 independent vending machine 
companies, which operate on 1,500 sites and 
employ 28 staff. By contrast, the explanatory notes 
on the bill state: 

“The Scottish Government is aw are of only one company  
operating in Scotland”. 

They go on to state: 
“all staff employed in Scotland, totalling 14, w ould have 

to be made redundant.”  

Therefore, the estimated total number of job 
losses resulting from the bill is around 42. 
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On average, cigarettes purchased from a 
vending machine are 36 per cent more expensive 
than those purchased from a shop. Therefore, it is  
unlikely that young people with limited disposable 
income will choose to purchase from a vending 
machine.  

Amendment 48 proposes that remote-controlled 
vending machines should be allowed, but only in 
licensed premises. The device will be 
demonstrated in Parliament—not until tomorrow, 
unfortunately—although it is not yet available in 
Scotland. After the customer has provided proof of 
age, staff would use a remote-control device, or 
radio-frequency control system, to send a signal 
that would activate the machine to permit a single 
vend. As I said, the system will be demonstrated in 
Parliament tomorrow, so I hope that MSPs from all 
parties will take the opportunity to see it in 
operation prior to stage 3 of the bill. 

In written evidence, the largest Scottish 
independent company providing tobacco vending 
machines states: 

“Banning vending machines w ill just put me out of  

business and make my staff unemployed w ithout making 
any real difference to young people smoking.” 

The company goes on to state its disappointment  
that the Scottish Government is not  prepared to 
consider alternative ways of preventing underage 
smokers from purchasing from vending machines,  
such as through the use of the remote-controlled 
or radio-controlled machines that Rhoda Grant  
and I have highlighted. 

The vending machines that are operated by 
such companies are located in licensed premises 
such as pubs, social clubs, golf clubs and bowling 
clubs, where the clientele is generally over the age 
of 18. Remote-controlled vending machines are 
used in several European countries, including 
Spain and Portugal. 

Amendment 48 would ensure that the bill gave 
the same consideration to the needs of people in 
all communities throughout Scotland, particularly  
those in remote and rural areas.  

Dr Simpson: I lodged amendments 48A and 
48B in case the committee chose to agree to 
amendment 48, which is in the name of Mary  
Scanlon. If amendment 48 is agreed to, it should 
be made much tougher. One default should be 
enough for the machine to be removed.  
Amendment 48B would allow the minister to 
repeal the provisions on remote-controlled 
machines completely and institute the ban that  
was originally intended.  

I start from the premise that I completely support  
the ban on vending machines. We are considering 
the potential for allowing a period of time to elapse 
to allow people to make adaptations. It seems to 
me that we are faced with a choice of having a 

rather lengthy period before the ban comes in or 
allowing the experiment with remote-controlled 
machines to proceed.  

I listened to Mary Scanlon. To say that golf clubs 
do not have young people in them— 

Mary Scanlon: I used the word “generally”.  

Dr Simpson: In the spirit of our pathways into 
sport report, we hope that there will be many 
young people in golf clubs. I have been in the 
premises of clubs to which I belonged as a junior 
on many occasions. Therefore, I am not sure that I 
can accept what was said.  

I do not support Rhoda Grant‟s amendment 15,  

unless it allowed the minister, if she wished, to do 
the whole thing by regulation. I would prefer to 
include the ban in the bill.  

The Convener: We will not inquire about your 
handicap in the past or your current handicap—
that would be too much information. 

Helen Eadie: I, too, start from the premise of 
supporting a total ban on vending machines. The 
committee has already agreed to the general 
principles of the bill, as members did during the 
stage 1 debate in the Parliament, and those 
principles include a ban on cigarette vending 
machines. We heard strong arguments in the 
stage 1 debate in support of a ban on cigarette 
vending machines, which are a big source of 
cigarettes for young people. By banning them, we 
can reduce the availability of cigarettes to young 
people.  

Various figures have been bandied around. I 
remember the evidence that we heard from the 
tobacco companies. They said that they had not  
been consulted, but the Government said that they 
had. At the end of the day, we were convinced that  
there was a communication problem with the 
tobacco companies.  

I recall that 56 jobs throughout Scotland are 
involved. That was the last figure that I read.  

As with everything in life, a value judgment 
about what we prize most highly must be made.  
Do we value most highly people‟s lives, which are 
being put at risk through the availability of 
cigarettes? On Mary Scanlon‟s point about  
remote-controlled vending machines, at the 
Edinburgh Playhouse and other big, busy theatres  
around Scotland, a person can wait in a queue 
three or four deep to be served. How can we 
possibly expect busy bar-tending staff to check the 
veracity of someone‟s age in such circumstances?  

If I am available tomorrow, I will go along to see 
the remote-controlled machine, but it is a great pity  
that we have not able to see it before now. That  
said, I am not inclined to support any moderation 
of the ban on vending machines. There should be 
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a total ban on them. I am listening to the 
arguments, but I feel strongly about the matter.  

The Convener: I am interested in your 
confession about waiting in long queues for drinks. 
I am delighted that we are finding out interesting 
little nuggets about people during a very technical 
and businesslike committee meeting.  

Ian McKee: I support the arguments for a total 
ban on vending machines that Richard Simpson 
and Helen Eadie have made. Perhaps I would be 
a little more sympathetic to the other arguments if 
there was not an enormous amount of evidence 
from throughout Scotland that the people who 
have vending machines in their premises and 
those who supply them are not in the slightest bit  
interested in keeping them away from young 
people. I have been in many premises in Scotland,  
including in the Highlands and Islands, in which 
the vending machine has been totally out of sight  
of the bar and young people could therefore 
purchase from it. Some young people have a 
considerable amount of money available to 
purchase things, and we have already agreed that  
many of them purchase single cigarettes. I think  
that people who sell single cigarettes put quite a 
high premium on them. 

I also agree with Helen Eadie about the use of 
radio-controlled vending machines. It is not just a 
question of a young person queuing up and 
proving their age before the button is pressed to 
allow one packet of cigarettes to come out,  
because what is to stop an even younger person 
hanging by the machine until the button is  
pressed? The machine could easily be out of sight  
of the bar staff i f a lot of people were in the bar,  
and the person who had given evidence of their 
age could say to the staff, “Look, I didn‟t get my 
packet. I want it now.” There is plenty of scope for 

deception. The only answer is to take the vending 
machines away, and I support doing that. 

12:00 
Shona Robison: I will speak to amendments  

15, 17, 48, 48A and 48B.  

I was pleased to note from the committee‟s  

stage 1 report that most members of the 
committee agree with an outright ban on the sale 
of cigarettes and other tobacco products from 
vending machines. As I made clear to the 
committee before, I have a fundamental problem 
with a dangerous and addictive age-restricted 
product such as tobacco being sold from a self-
service machine. Therefore, although I certainly do 
not take any job losses lightly, we conclude that a 
complete ban is the only way to be sure that  
under-18s do not access cigarettes from that  
source.  

Mary Scanlon suggested that vending machine 
cigarettes are too expensive for young people and 
that the fact that the machines are in licensed 
premises prohibits young people from accessing 
them. That is not the finding of the survey this year 
in Oban, in which 23 sales from 25 machines 
based in licensed premises were found to have 
been to people under 18. That suggests to me that  
young people have no difficulty in accessing 
vending machine cigarettes.  

I remain convinced that an outright ban is the 
right approach and see no justification for watering 
down our proposals as the amendments in the 
group would do. We are talking to vending 
machine companies about lead-in times and I am 
sympathetic to giving them the longest possible 
time to explore diversification.  

Amendments 15 and 17 propose that the 
Scottish ministers take a power to regulate on 
cigarette vending machines, rather than the bill  
banning the sale of tobacco products from such 
machines outright. Amendment 48 takes a slightly 
different tack and proposes that vending machines 
that are fitted with remote-control disabling 
mechanisms be permitted if they are sited in 
licensed premises and are operable only by  
remote control by the person managing the 
premises or a member of staff. Amendments 48A 
and 48B appear to want to reduce the impact of 
amendment 48, including by giving Scottish 
ministers powers to repeal the provisions by 
negative resolution.  

The easiest and cleanest way takes us back to 
the committee‟s judgment that a complete ban 
was the right way forward. Continuing to allow 
vending machine sales would undermine the shift  
in cultural attitudes to smoking that we all want to 
achieve. Therefore, I ask Rhoda Grant to withdraw 
amendment 15 and not to move amendment 17;  
Mary Scanlon not to move amendments 48 and 
49; and Richard Simpson not to move 
amendments 48A and 48B.  

The Convener: Normally, I would ask only the 
member who has the lead amendment—in this  
case, Rhoda Grant—to wind up. However, as  
Mary Scanlon also made some substantive points, 
I will let her make some further comments and will  
then ask Rhoda to wind up.  

Mary Scanlon: The minister referred to self-
service machines, but the machines to which 
amendment 48 refers would not be self-service 
machines. I do not wish to go over the points that I 
have explained.  

Ian McKee makes a good point. Many vending 
machines that are in corridors, for example, are 
not within sight of the bar. If the onus is on the 
bartender to make the judgment, the machine 
should be within their sight, so I accept that point. 
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We have been told about the remote-control 
system, which sounds excellent. Some of my 
colleagues have seen it in operation when they 
were on holiday, and I believe that it was 
demonstrated at a Holyrood conference recently. It  
is unfortunate that committee members have not  
been able to see the radio-controlled device in 
operation. 

Given that we are all in favour of making the 
proxy purchasing of cigarettes an offence, I 
suggest in response to Ian McKee and Helen 
Eadie that someone who purchases cigarettes  
from a vending machine and hands them over to 
someone who is under age is, in fact, committing 
that offence. 

I would still like to go ahead and move my 
amendments—at the appropriate time, of course.  

The Convener: I will come to that, Mary. 

Rhoda Grant: I might not have made this clear 
enough in my opening remarks, but the fact is that, 
in many licensed premises, the alternative to 
vending machines is to stock cigarettes behind the 
bar, which under the bill would not be illegal as  
long as they were kept out of sight. My concern is  
that, in family-run pubs, such a system puts a 
temptation in front of the young people of the 
family who might have direct access to those 
cigarettes. Of course, they might not take them for 
themselves, but they might be open to peer 
pressure and bullying and there would be simply  
no check on the matter. On the other hand,  
vending machines are very secure and young 
people cannot access them without someone to 
operate the radio control or put the money in. 

I understand and respect the views and opinions 
of other committee members on this issue. All I am 
asking is that  we look at and test these machines.  
The amendments that have been lodged by Mary  
Scanlon and Richard Simpson would still allow the 
minister to introduce a ban through subordinate 
legislation, so the onus would be on the industry to 
get its house in order and make the system work.  
If it failed to do so and young people were still 
accessing cigarettes through radio-controlled 
vending machines, the minister could then ban 
them. 

I understand what the committee is doing, but I 
want to make it clear that these amendments  
would still allow vending machines to be banned if 
there were no substantial changes to their 
operation. 

The Convener: So you are pressing 
amendment 15.  

Rhoda Grant: I seek leave to withdraw 
amendment 15 in favour of amendments 48, 48A, 
48B and 49.  

Amendment 15, by agreement, withdrawn.  

Amendment 48 moved—[Mary Scanlon]. 

Amendment 48A moved—[Dr Simpson]. 

The Convener: The question is, that  
amendment 48A be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  
FOR 
Eadie, Helen (Dunfermline East) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Simpson, Dr  Richard (Mid Scotland and Fife) (Lab)  

AGAINST 
Finnie, Ross (West of Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
McKee, Ian (Lothians) (SNP)  

ABSTENTIONS  
Scanlon, Mary (Highlands and Islands) (Con)  

The Convener: The result of the division is: For 
3, Against 4, Abstentions 1. 

Amendment 48A disagreed to. 

Amendment 48B moved—[Dr Simpson]. 

The Convener: The question is, that  
amendment 48B be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  

FOR 
Eadie, Helen (Dunfermline East) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Simpson, Dr  Richard (Mid Scotland and Fife) (Lab)  

AGAINST 
Finnie, Ross (West of Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
McKee, Ian (Lothians) (SNP)  

ABSTENTIONS  
Scanlon, Mary (Highlands and Islands) (Con)  

The Convener: The result of the division is: For 
3, Against 4, Abstentions 1. 

Amendment 48B disagreed to. 

The Convener: The question is, that  
amendment 48 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  
FOR 
Grant, Rhoda (Highlands and Islands) (Lab)  
Scanlon, Mary (Highlands and Islands) (Con)  

AGAINST 
Eadie, Helen (Dunfermline East) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
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McKee, Ian (Lothians) (SNP)  
Simpson, Dr  Richard (Mid Scotland and Fife) (Lab)  

The Convener: The result of the division is: For 
2, Against 6, Abstentions 0. 

Amendment 48 disagreed to. 

Amendment 49 moved—[Mary Scanlon]. 

The Convener: The question is, that  
amendment 49 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  
FOR 
Grant, Rhoda (Highlands and Islands) (Lab)  
Scanlon, Mary (Highlands and Islands) (Con)  

AGAINST 
Eadie, Helen (Dunfermline East) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
McKee, Ian (Lothians) (SNP)  
Simpson, Dr  Richard (Mid Scotland and Fife) (Lab)  

The Convener: The result of the division is: For 
2, Against 6, Abstentions 0. 

Amendment 49 disagreed to. 

Section 6 agreed to. 

Section 7 agreed to. 

The Convener: We have done quite well this  
morning. As previously agreed, we move into 
private for items 4 and 5.  

12:09 
Meeting suspended until 12:14 and thereafter 

continued in private until 12:30.  
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Tobacco and Primary Medical Services (Scotland) Bill 
 

2nd Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Sections 1 to 20 Schedule 1 
Sections 21 to 33 Schedule 2 
Section 34 and 35 Long Title 

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

Section 8 

Mary Scanlon 
 

50 In section 8, page 4, line 22, after <must> insert <, within 21 days of the receipt of the 
application,> 

Section 9 

Dr Richard Simpson 
 

51 In section 9, page 5, line 4, at end insert— 

<(2) A certificate issued under subsection (1) must be displayed in the premises to which the 
certificate relates— 

(a) from no later than one week after its receipt by the applicant, and 

(b) in proximity to the notice required to be displayed under section 5(1). 

(3) A person carrying on a tobacco business who fails, without reasonable excuse, to 
comply with subsection (2) commits an offence. 

(4) A person guilty of an offence under subsection (3) is liable on summary conviction to a 
fine not exceeding level 3 on the standard scale.> 

Section 11 

Mary Scanlon 
 

52 In section 11, page 5, line 15, at end insert— 

<(  ) Any correction made following notification under section 10 must be made within 21 
days of the notification being received by the Scottish Ministers.> 

Mary Scanlon 
 

53 In section 11, page 5, line 24, after <must> insert <as soon as reasonably practicable> 

SP Bill 22-ML2  Session 3 (2009) 
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Mary Scanlon 
 

54 In section 11, page 5, line 25, at end insert <, and 

(  ) if it is appropriate to do so, issue at the same time to the person a revised 
certificate of registration.> 

Section 12 

Shona Robison 
 

21 In section 12, page 6, leave out lines 5 to 7 and insert— 

<(  ) the person has been the subject of 3 or more relevant enforcement actions in 
respect of each premises specified in the order, 

(  ) at least one of the actions occurred in the period of 2 months ending on the date 
the application was made, 5 

(  ) the conduct to which the actions relate took place within a period of 2 years, and> 

Dr Richard Simpson 
 

21A As an amendment to amendment 21, line 2, leave out <3> and insert <2> 

Dr Richard Simpson 
 

55 In section 12, page 6, line 6, leave out <3> and insert <2> 

Dr Richard Simpson 
 

56 In section 12, page 6, line 13, leave out <(not exceeding 12 months)> 

Dr Richard Simpson 
 

57 In section 12, page 6, line 14, at end insert— 

<(  ) The period specified in the order— 

(a) in a case where the person against whom the order is made has not previously had 
a tobacco retailing banning order made against them, must not exceed 12 months, 

(b) otherwise, may be such period as the sheriff thinks fit.>  

Shona Robison 
 

22 In section 12, page 6, line 15, leave out subsections (6) to (9) 

After section 12 

Shona Robison 
 

23 After section 12, insert— 

<Tobacco retailing banning orders: ancillary orders 

(1) This section applies where— 

 2
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(a) a council has applied for a tobacco retailing banning order in respect of a person 
(“P”), or 

(b) a tobacco retailing banning order has been made in respect of P. 

(2) A council may apply to the sheriff for an ancillary order— 

(a) banning P from— 

(i) being connected to a person carrying on a tobacco business at the specified 
premises, 

(ii) seeking to control a person carrying on a tobacco business at the specified 
premises, 

(b) where P is not an individual, banning any person connected to P from— 

(i) carrying on a tobacco business at the specified premises, 

(ii) being connected to a person carrying on a tobacco business at the specified 
premises, 

(iii) seeking to control a person carrying on a tobacco business at the specified 
premises. 

(3) A sheriff may make the ancillary order if— 

(a) the sheriff is satisfied, on the balance of probabilities, that the order is necessary 
to prevent the commission of further offences under Chapter 1 or 2, and 

(b) where this section applies by virtue of subsection (1)(a), the sheriff makes the 
tobacco retailing banning order. 

(4) An ancillary order made under this section ceases to have effect when the tobacco 
retailing banning order to which it relates ceases to have effect. 

(5) In subsection (2), “the specified premises” means the premises specified in the tobacco 
retailing banning order to which the ancillary order relates. 

(6) For the purposes of this section, a person is connected to a partnership, a limited liability 
partnership, a company or other body (whether incorporated or unincorporated) if the 
person— 

(a) in the case of a partnership, is a partner, 

(b) in the case of a limited liability partnership, is a member, 

(c) in the case of a company— 

(i) is a director, or 

(ii) has control of the company, 

(d) in any other case, is concerned in the management or control of the body. 

(7) For the purposes of subsection (6)(c)(ii), a person is taken to have control of a company 
if— 

(a) any of the directors of the company, or of any other company having control of 
the company, is accustomed to act in accordance with the person’s directions or 
instructions, or 

(b) the person is entitled to exercise, or to the control the exercise of, at least one third 
of the voting power at any general meeting of the company or of any other 
company having control of the company.> 
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Shona Robison 
 

24 After section 12, insert— 

<Tobacco retailing banning orders etc.: appeals 

(1) A person against whom a tobacco retailing banning order or an ancillary order under 
section (Tobacco retailing banning orders: ancillary orders) is made may appeal to the 
sheriff principal, whose decision is final. 

(2) An appeal under this section must be made within 21 days of the order being made. 

(3) Where the appeal is against a tobacco retailing banning order, the sheriff principal may 
determine the appeal by— 

(a) quashing the order (and any ancillary order under section (Tobacco retailing 
banning orders: ancillary orders) relating to the order), 

(b) substituting for the period specified in the order under section 12(5) such other 
period of effect (ending no later than 12 months after the day the order was 
granted) as the sheriff principal considers appropriate, or 

(c) refusing the appeal. 

(4) Where the appeal is against an ancillary order under section (Tobacco retailing banning 
orders: ancillary orders), the sheriff principal may determine the appeal by— 

(a) quashing the order, or 

(b) refusing the appeal.> 

Shona Robison 
 

25 After section 12, insert— 

<Tobacco retailing banning orders etc.: notification to Scottish Ministers 

(1) On making a tobacco retailing banning order or an ancillary order under section 
(Tobacco retailing banning orders: ancillary orders), the sheriff must notify the 
Scottish Ministers. 

(2) On determining an appeal under section (Tobacco retailing banning orders etc.: 
appeals), the sheriff principal must notify the Scottish Ministers.> 

Christine Grahame 
 

42 After section 12, insert— 

<Display of tobacco retailing banning order statements 

(1) Subsection (2) applies where a person against whom a tobacco retailing banning order 
has been made has management or control of premises which are specified in the order. 

(2) The person must, in accordance with subsections (3) and (4), display a notice stating— 

(a) that the premises have been specified in such an order, and 

(b) the period for which the order has effect. 

(3) The notice must be displayed— 

(a) within 21 days of the tobacco retailing banning order being made, 

(b) until the end of the period for which the order has effect. 
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(4) The notice must be displayed in a prominent position in the premises where the 
statement is readily visible to persons at the former point of sale of tobacco products. 

(5) A person who fails, without reasonable excuse, to comply with subsection (2) commits 
an offence. 

(6) A person guilty of an offence under subsection (2) is liable on summary conviction to a 
fine not exceeding level 3 on the standard scale. 

(7) The Scottish Ministers may prescribe the dimensions of the notice to be displayed in 
accordance with this section and the size of the statement to be display on it.> 

Section 13 

Shona Robison 
 

26 In section 13, page 6, line 34, at end insert— 

<(3A) A person who breaches a tobacco retailing banning order or an ancillary order made 
under section (Tobacco retailing banning orders: ancillary orders) commits an 
offence.> 

Shona Robison 
 

27 In section 13, page 6, line 36, leave out <or (2)> and insert <, (2) or (3A)> 

Before section 14 

Mary Scanlon 
 

16 Before section 14, insert— 

<Charging for registration 

The Scottish Ministers must not require any person to pay any charge in respect of 
anything done  under section 8, 9 or 11.> 

Before section 18 

Dr Richard Simpson 
 

58 Before section 18, insert–– 

<Display of enforcement action statements 

Display of enforcement action statements 

(1) Subsection (2) applies where a person carrying on a tobacco business is— 

(a) issued with a fixed penalty notice under section 20, or 

(b) convicted of an offence under Chapter 1 or 2. 

(2) The person must display a notice in accordance with subsection (3) in any premises 
where that business is carried on. 

(3) The notice must— 
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(a) state the offence in respect of which the fixed penalty notice was issued or, as the 
case may be, of which the person has been convicted, and 

(b) be displayed in a prominent position in the premises where the statement is readily 
visible to persons at the point of sale of the tobacco products. 

(4) A person who fails, without reasonable excuse, to comply with subsection (2) commits 
an offence. 

(5) A person guilty of an offence under subsection (4) is liable on summary conviction to a 
fine not exceeding level 3 on the standard scale. 

(6) The Scottish Ministers may prescribe the dimensions of the notice to be displayed in 
accordance with this section and the size of the statement to be displayed on it.> 

Section 19 

Shona Robison 
 

28 In section 19, page 8, leave out lines 9 to 13 and insert <, at least once in every period of 12 
months, carry out a programme of enforcement action in its area.> 

Section 20 

Shona Robison 
 

10 In section 20, page 8, line 23, at end insert— 

<(  ) But a person may be given a fixed penalty notice only if the person is aged 16 or over.> 

Schedule 1 

Dr Richard Simpson 
 

29 In schedule 1, page 17, line 35, at end insert— 

<(  ) Regulations under sub-paragraph (1) may provide for the amount to be different 
depending on whether, during a prescribed period, the offender has been— 

(a) issued with a fixed penalty notice or notices in respect of any offence or offences 
of a prescribed description, or 

(b) convicted of any offence or offences of a prescribed description.> 

Shona Robison 
 

30 In schedule 1, page 18, line 18, leave out <(or continued if they have already been commenced)> 

Shona Robison 
 

31 In schedule 1, page 18, leave out lines 23 and 24 

Shona Robison 
 

32 In schedule 1, page 19, line 3, leave out <or continued> 
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After section 24 

Shona Robison 
 

33 After section 24, insert— 

<Powers of entry: constables 

(1) A constable who suspects with reasonable cause that any person is committing or has 
committed an offence under Chapter 1 or 2 may enter any premises (other than premises 
used only as a private dwelling house) for the purpose of obtaining evidence of the 
offence. 

(2) A right to enter any premises conferred by subsection (1) may be exercised only at a 
reasonable time. 

(3) A sheriff may by warrant authorise a constable authorised to exercise the power 
conferred by subsection (1) to do so (if necessary using reasonable force) in accordance 
with the warrant. 

(4) A warrant may be granted under subsection (3) only if the sheriff is satisfied, by 
evidence on oath, that there are reasonable grounds for suspecting that an offence under 
Chapter 1 or 2 is or has been committed on the premises.> 

Section 25 

Mary Scanlon 
 

34 In section 25, page 10, line 21, leave out <1 or> 

Mary Scanlon 
 

35 In section 25, page 10, line 22, leave out <displayed or> 

Mary Scanlon 
 

36 In section 25, page 10, line 25, leave out <display or> 

Section 28 

Shona Robison 
 

37 In section 28, page 12, line 15, leave out <(3)> and insert <(2)> 

Section 29 

Mary Scanlon 
 

1 Leave out section 29 
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Section 30 

Dr Richard Simpson 
 

74 In section 30, page 13, line 5, at end insert <, or 

(g) a community co-operative (or other social enterprise) of a prescribed 
type.> 

Nicola Sturgeon 
 

60 In section 30, page 13, line 19, leave out <share in> and insert <member of> 

Nicola Sturgeon 
 

61 In section 30, page 13, line 19, leave out <legally and beneficially owned by> 

Nicola Sturgeon 
 

62 In section 30, page 13, leave out lines 21 and 22 and insert— 

<(  ) all other members are individuals.> 

Dr Richard Simpson 
 

75 In section 30, page 13, line 23, leave out <such an agreement> and insert <an agreement with a 
party or parties of a type mentioned— 

(  ) in paragraphs (a) to (f) of subsection (1)> 

Ian McKee 
 

81 In section 30, page 13, line 25, at end insert <in that Health Board area> 

Dr Richard Simpson 
 

76 In section 30, page 13, line 25, at end insert— 

<(  ) in paragraph (g) of that subsection if the Board is satisfied that the 
community co-operative (or other social enterprise)— 

(i) has sufficient links, and pursues purposes beneficial, to the 
community for which the primary medical services are to be 
provided, and  

(ii)  operates on a not-for-profit basis.> 

Nicola Sturgeon 
 

63 In section 30, page 13, line 30, leave out <member or, as the case may be, shareholder> and insert 
<or, as the case may be, member> 

Dr Richard Simpson 
 

77 In section 30, page 14, line 17, at end insert— 
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<(2) In section 105(3) of the 1978 Act, after “under” where first occurring insert “section 
17CA(1)(g)”.> 

Mary Scanlon 
 

2 Leave out section 30 

Section 31 

Nicola Sturgeon 
 

64 In section 31, page 14, line 23, at end insert— 

<(ab) such other health care professional as may be prescribed,> 

Dr Richard Simpson 
 

78 In section 31, page 14, line 26, at end insert <, or 

(e) a community co-operative (or other social enterprise) of a prescribed 
type.> 

Nicola Sturgeon 
 

65 In section 31, page 14, line 30, at end insert <or other health care professional prescribed under 
subsection (1)(ab),> 

Nicola Sturgeon 
 

66 In section 31, page 14, line 34, at end insert <or other health care professional prescribed under 
subsection (1)(ab),> 

Nicola Sturgeon 
 

67 In section 31, page 14, line 38, leave out <share in> and insert <member of> 

Nicola Sturgeon 
 

68 In section 31, page 14, line 38, leave out <legally and beneficially owned by> 

Nicola Sturgeon 
 

69 In section 31, page 14, line 39, at end insert <or other health care professional prescribed under 
subsection (1)(ab),> 

Nicola Sturgeon 
 

70 In section 31, page 14, leave out lines 40 and 41 and insert— 

<(  ) all other members are individuals.> 

Dr Richard Simpson 
 

79 In section 31, page 15, line 1, after <contract> insert <with a contractor of a type mentioned— 
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(  ) in paragraphs (a) to (d) of subsection (1)> 

Ian McKee 
 

82 In section 31, page 15, line 2, at end insert <in that Health Board area> 

Dr Richard Simpson 
 

80 In section 31, page 15, line 2, at end insert— 

<(  ) in paragraph (e) of that subsection if the Board is satisfied that the 
community co-operative (or other social enterprise)— 

(i) has sufficient links, and pursues purposes beneficial, to the 
community for which the primary medical services are to be 
provided, and  

(ii)  operates on a not-for-profit basis.> 

Nicola Sturgeon 
 

71 In section 31, page 15, line 4, after <practitioner> insert <or other health care professional 
prescribed under subsection (1)(ab),> 

Nicola Sturgeon 
 

72 In section 31, page 15, line 6, leave out <member or, as the case may be, shareholder> and insert 
<or, as the case may be, member> 

Nicola Sturgeon 
 

73 In section 31, page 15, line 29, at end insert— 

<(  ) In this section, “health care professional” means a member of a profession 
which is regulated by a body mentioned (at the time the contract in question is 
made) in section 25(3) of the National Health Service Reform and Health Care 
Professions Act 2002.”. 5 

(  ) In section 105(3) of the 1978 Act, after “under” where first occurring insert “section 
17L(1)(ab)”.>

Dr Richard Simpson 
 

73A As an amendment to amendment 73, line 6, leave out from <“under”> to end of line 7 and insert 
<“section 17CA(1)(g)” (as inserted by section 30(2) of this Act) insert “or 17L(1)(ab) or (e)”.> 

Mary Scanlon 
 

3 Leave out section 31 

Section 32 

Dr Richard Simpson 
 

59 In section 32, page 16, line 4, at end insert— 
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 <section (Purchase of tobacco products by persons under 18)(7)> 

Rhoda Grant 
 

17 In section 32, page 16, line 4, at end insert— 

 <section 6> 

Shona Robison 
 

38 In section 32, page 16, line 4, at end insert— 

 <section 17> 

Shona Robison 
 

39 In section 32, page 16, line 8, leave out <10 and 11(1)(b)> and insert <3, 4, 10, and 11> 

Schedule 2 

Ian McKee 
 

18 In schedule 2, page 20, line 9, at end insert— 

  <In section 6(1)(a) of the Tobacco Advertising and Promotion Act 2002 (c.36), the words 
“, or fixed to the outside of the premises of,” are repealed.> 

Mary Scanlon 
 

40 In schedule 2, page 20, line 10, leave out paragraph 3 

Ian McKee 
 

19 In schedule 2, page 20, line 10, leave out <the Tobacco Advertising and Promotion Act 2002 
(c.36)> and insert <that Act> 

Mary Scanlon 
 

4 In schedule 2, page 20, line 18, leave out paragraphs 5 and 6  

Long Title 

Mary Scanlon 
 

41 In the long title, page 1, line 2, leave out <prohibiting the display of tobacco products and> 

Mary Scanlon 
 

5 In the long title, page 1, line 3, leave out from first <to> to <1978;> in line 4  
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Tobacco and Primary Medical Services (Scotland) Bill 
 

2nd Groupings of Amendments for Stage 2 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

• a list of any amendments already debated; 
• the text of amendments to be debated on the second day of Stage 2 

consideration, set out in the order in which they will be debated.  THIS 
LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH 
SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH 
THEY WILL BE DISPOSED OF. 

 
Groupings of amendments 

 

Register of tobacco retailers: timescale for approval of applications, making of 
corrections etc. 
50, 52, 53, 54 

Requirement to display certificates of registration and other statements 
51, 42, 58 

Tobacco retailing banning orders: criteria for granting 
21, 21A, 55 
 
 Notes on amendments in this group 
 Amendment 21 pre-empts amendment 55 

Tobacco retailing banning orders: period of effect 
56, 57 

Tobacco retailing banning orders: ancillary orders and appeals 
22, 23, 24, 25, 26, 27 

Register of tobacco retailers: registration to tbe free 
16 

Programmes of enforcement 
28 

Fixed penalties: amount of penalty 
29 

Fixed penalties: payment after deadline 
30, 31, 32 

SP Bill 22-G2  Session 3 (2009) 
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Police powers of entry 
33 

Eligibility to provide primary medical services: retention of current criteria 
1, 2, 3, 4, 5 

Eligibility to provide medical services: types of legal person 
74, 60, 61, 62, 75, 76, 63, 77, 78, 67, 68, 70, 79, 80, 72, 73A 

Eligibility to provide primary medical services: involvement in patient care in 
area of contracting Health Board 
81, 82 

Eligibility to be contractor under general medical services contract: other health 
care professionals 
64, 65, 66, 69, 71, 73 

Regulations applying provisions on Register to vehicles and movable structures: 
procedure 
38 

Regulations about fixed penalties: procedure 
39  

 
Amendments already debated 

 
Persons under 18 obtaining tobacco products: penalties, additional offences, 
confiscation 
With 46 – 10, 59 
 
Prohibition of tobacco displays etc.  
With 12 – 34, 35, 36, 40, 41 
 
 Notes on amendments in this group 
 Amendment 40 pre-empts amendment 19 in the group Prohibition of 
 tobacco displays etc.: specialist tobacconist.  
 
Minor drafting corrections 
With 20 – 37 
 
Prohibition of vending machines for the sale of tobacco 
With 15 – 17 
 
Prohibition of tobacco displays etc.: specialist tobacconists  
With 11 – 18, 19 
 
 Notes on amendments in this group 
 Amendment 19 is pre-empted by amendment 40 in the group Prohibition of 
 tobacco displays etc.  
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HEALTH AND SPORT COMMITTEE 

 
EXTRACT FROM THE MINUTES 

30th Meeting, 2009 (Session 3) 

Wednesday 18 November 2009 

Present: 

Helen Eadie Ross Finnie (Deputy Convener) 

Joe FitzPatrick (Committee Substitute) Christine Grahame (Convener) 

Rhoda Grant Ian McKee 

Mary Scanlon Dr Richard Simpson 

Also present: Shona Robison, Minister for Public Health and Sport; Nicola Sturgeon, 
Cabinet Secretary for Health and Wellbeing 

Apologies were received from Michael Matheson. 

 
Tobacco and Primary Medical Services (Scotland) Bill: The Committee 
considered the Bill at Stage 2 (Day 2). 

The following amendments were agreed to (without division): 53, 54, 21, 22, 23, 24, 
25, 26, 27, 28, 10, 29, 30, 31, 32, 33, 37, 38, 39, 18 and 19.  

The following amendment were agreed to (by division)— 

60, 61 and 62 (en bloc) (For 7, Against 1, Abstentions 0) 
63 (For 7, Against 1, Abstentions 0) 
64 (For 7, Against 0, Abstentions 1) 
65, 66, 67, 68, 69 and 70 (en bloc) (For 7, Against 0, Abstentions 1) 
71 (For 7, Against 0, Abstentions 1) 
72 (For 7, Against 1, Abstentions 0)  
73 (For 7, Against 0, Abstentions 1).  
The following amendments were disagreed to (by division)— 
21A (For 3, Against 5, Abstentions 0) 
56 (For 3, Against 5, Abstentions 0) 
1 (For 1, Against 7, Abstentions 0) 
73A (For 3, Against 5, Abstentions 0).  

The following amendments were moved and, with the agreement of the Committee, 
withdrawn: 50, 51, 16, 74 and 81.  

The following amendments were not moved: 52, 57, 42, 58, 34, 35, 36, 75, 76, 77, 2, 
78, 79, 82, 80, 3, 59, 17, 40, 4, 41 and 5.  

Amendment 55 was pre-empted.  
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Sections 8, 9, 10, 14, 15, 16, 17, 18, 21, 22, 23, 24, 25, 26, 27, 29, 33, 34 and 35 and 
the long title were agreed to without amendment.  

Sections 11, 12, 13, 19 and 20, schedule 1, sections 28, 30, 31 and 32 and schedule 
2 were agreed to as amended.  

The Committee completed Stage 2 consideration of the Bill. 
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Tobacco and Primary Medical 
Services (Scotland) Bill: Stage 2 

10:07 
The Convener: Agenda item 2 is day 2 of our 

consideration of amendments to the Tobacco and 
Primary Medical Services (Scotland) Bill at stage 
2. I welcome the Minister for Public Health and 
Sport, Shona Robison MSP. 

Section 8—Application for registration and 
addition of premises etc 

The Convener: Amendment 50, in the name of 
Mary Scanlon, is grouped with amendments 52 to 
54.  

Mary Scanlon (Highlands and Islands) (Con): 
The policy memorandum states that the 
registration scheme is being kept “administratively  
simple”. As long as an application is in the correct  
format, as specified in section 8, no other checks 
will need to be carried out, unlike in the licensing 
regime. There should therefore be no reason why 
an application cannot be granted and then 
confirmed to the applicant as quickly as possible.  
A timeframe of 21 days is considered to be 
reasonable. A delay could be a serious 
inconvenience. There could be a commercial loss  
to a legitimate trader who is carrying on an 
existing business or who wishes to trade in a new 
business or premises.  

It is considered that inserting a set timescale into 
section 9 rather than into the relevant subsections 
of section 8 neatly implies that the granting of the 
application under section 8(3), the changes to the 
register under sections 8(4) and 8(5) and the 
issuing of the certificates under section 9 should 
all take place within the 21-day period from receipt  
of a properly completed application. The effect of 
amendment 52 would be to set a similar timescale 
when a registered person applied for changes to 
be made to their registration details. 

Amendment 53 would insert the words:  

“as soon as reasonably practicable”.  

That would ensure that changes to the register 
were automatically and simultaneously  
accompanied by due notification to the registered 
trader. If that were not the case and the possibility 
of any delay was allowed, there would be a risk  
that traders would unwittingly be caught out by  
changes or deregistrations of which they were not  
aware.  

The final amendment in the group is amendment 
54. As it stands, section 11 does not appear to 
specify that a new registration certi ficate should be 
issued when the Scottish Government corrects or 
amends registration details. Amendment 54 is 
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designed to remove the possibility that the trader 
could be left holding an inaccurate certificate.  

The Scottish Retail Consortium and the Scottish 
Grocers Federation support the amendments. 

I move amendment 50. 

The Minister for Public Health and Sport 
(Shona Robison): The retail sector has made 
representations and is concerned that, without  
amendment 50, retailers might have to wait a 
great deal longer to have their applications 
granted. As Mary Scanlon said, we have 
developed the tobacco sales registration scheme 
to ensure that it is administratively simple for 
retailers and the Scottish ministers. As members  
will know from the draft regulations that we shared 
with the committee last week, retailers will  be 
required to provide only the most basic of 
information. In addition, when considering an 
application, ministers will have to check only  
whether the requested information has been 
provided and whether the applicant is banned from 
selling tobacco in any premises that are specified 
in the application. It will be a simple process to 
check that and, if appropriate, grant an application.  
Moreover, ministers are already to be under a duty  
to grant an application if the conditions are met 
and, as a public body, they will have to do that  
within a reasonable timeframe. Therefore, it is not 
necessary to put a legal duty on ministers to grant  
an application within a set deadline, as  
amendments 50 and 52 would do.  

However, I would be happy to set out in 
guidance a time period within which retailers  
should expect decisions on their applications to be 
considered. I should point out that such a timeline 
might not be achievable during the transition 
period, when all 11,000 tobacco retailers will apply  
to be on the register. Any transitional provisions 
that we make will reflect that. However, I am 
happy to have in the guidance a timeframe for the 
normal course of events. On that basis, I ask Mary  
Scanlon to seek to withdraw amendment 50 and 
not to move amendment 52.  

The Scottish ministers will of course notify a 
person within a reasonable time when they have 
altered the person‟s entry in the register, but I am 
content for that to be set out in the bill, as  
proposed in amendment 53. On amendment 54,  
the only circumstances in which it will be 
appropriate to issue a revised certificate are when 
the register is corrected following a change in a 
retailer‟s name or address. Section 11(4) already 
ensures that the retailer will receive notification of 
such a correction. However, I am content for the 
bill to require a revised certificate to be issued in 
those cases. 

The Convener: I ask Mary Scanlon to wind up.  

Mary Scanlon: That  was very helpful,  
minister— 

The Convener: I beg your pardon, Mary. I see 
that Rhoda Grant wants to speak. 

Rhoda Grant (Highlands and Islands) (Lab): I 
seek clarification from the minister. She said that  
there will be a transitional period during which it  
might not be possible to meet  the timeframe that  
Mary Scanlon suggests. What effect will that have 
on retailers? Will they be prohibited from selling 
tobacco products during that period or will there be 
a period before the legislation comes into force 
during which people can apply for licences, so that  
nobody is affected? 

Shona Robison: Basically, there will have to be 
a transition period during which all the retailers are 
registered and the certi ficates are issued.  
However, that will be a one-off period at the start  
of the process. The guidance will make it clear that  
the requirement  that Mary Scanlon seeks for a 
timeframe will  kick in after that t ransition period.  
We can make that clear to retailers.  

Mary Scanlon: The minister‟s response was 
helpful. I am sure that she understands that part of 
the background to the debate is the landlord 
registration scheme. I appreciate that it was set up 
before her party came into government, but there 
have been considerable delays in that scheme for 
one reason or another, so the experience has not  
been good. More recently, under the new alcohol 
licensing scheme, licensees are required to 
undertake a considerable amount of work to apply.  
I do not know whether the fault is on the part of the 
licensees or the local authorities, but there have 
been considerable delays. The background is  
therefore the experience of similar schemes. 

I am delighted that the minister accepts  
amendment 53 and that, in relation to amendment 
54, she is content for the provision of the revised 
certificate to be covered in guidance. What time 
period are you considering setting out in guidance 
for the period following the t ransition period, which 
Rhoda Grant mentioned, in which there will  
obviously be a huge influx of applications? 

10:15 
Shona Robison: I see the guidance being 

issued around six months before the registration 
scheme comes into force. Retailers should have 
that period to prepare. The guidance will set out  
clearly the expectation in relation to the certi ficate 
being issued, along with all the other issues that it  
will cover. The registration scheme will come into 
force in 2011.  

Mary Scanlon: In that case, I will not press 
amendment 50.  

Amendment 50, by agreement, withdrawn.  
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Section 8 agreed to. 

Section 9—Certificates of registration 

The Convener: Amendment 51, in the name of 
Dr Richard Simpson, is grouped with amendments  
42 and 58.  

Dr Richard Simpson (Mid Scotland and Fife ) 
(Lab): At the moment, the display of prices is  
covered in section 3 and the display of warning 
statements is covered in section 5. Amendments  
51, 42 and 58 seek to increase the level of display  
to the public, so that there is an immediate 
awareness of the selling of tobacco. Of course,  
that may be obvious if the prices are clearly  
marked and clearly indicate a relationship with 
tobacco, but at the moment there is no way—
except by looking on the web—that a person will  
know that the trader is registered. Amendment 51  
seeks to ensure that the registration document is  
displayed, I hope in a way that the minister will  
determine by regulation or in guidance.  

I support amendment 42, in the name of 
Christine Grahame, which would allow for the 
display of a banning order when it is made. It 
seems reasonable that if a shop is banned from 
selling tobacco, it should have to display a notice 
to that effect in due course.  

Amendment 58 would require a business to 
display a notice when an offence had been 
committed or a fixed-penalty notice had been 
issued. That would indicate to the public that the 
shop had previously committed an offence in 
relation to the sale of tobacco. That would support  
the trader, because they would in effect be saying 
that they had committed an offence under the 
act—perhaps because they had been misled by 
someone who was under 18, who would also have 
committed an offence—which would reinforce their 
ability to ask for identification. 

That would fulfil ASH Scotland‟s wishes.  
Paragraph 92 of our stage 1 report on the bill  
states: 

“ASH Scotland … called for the information about 

enforcement activities and penalties issued to be made 
public”.  

I presume that, as the bill stands, that information 
would be put on the website, but it would not be 
displayed in the shop.  

I am interested to hear the minister‟s response 
to the amendments.  

I move amendment 51. 

The Convener: I will speak to amendment 42. It  
is already the position in the bill that all tobacco 
retailers will have to display prominently in their 
shop a sign that states: 

“It is illegal to sell tobacco products to anyone under the 
age of 18”.  

Such a sign will act as an important reminder of 
the laws prohibiting the sale of tobacco to 
underage customers. It will also remind customers 
that tobacco is available in that shop. Displaying a 
notice of equal prominence that a retail  premises 
is banned from selling tobacco will ensure that  
customers and the community know immediately  
that that is  the case, which will  mean that i f they 
witness any contraventions of the law, they can 
report them to the authorities. In addition, such a 
notice will distinguish shops that have chosen not  
to sell tobacco, such as Lidl stores in Scotland, 
from those that are prevented from doing so by a 
banning order. It will also act as a name-and-
shame-style deterrent for any subsequent  
breaches. Of course, under my amendment 42,  
the penalty for breaching the requirement to 
display a notice could be summary conviction, so it 
is not a trivial matter.  I am interested to hear what  
the minister has to say in response to my 
comments. 

Ross Finnie (West of Scotland) (LD): I support  
amendment 51, in the name of Richard Simpson.  
If we are to have a system of registration, it is 
appropriate that certificates should be prominently  
displayed. I also support amendment 42, in the 
name of Christine Grahame. Given that banning 
orders will refer to premises, it is appropriate that  
banning notices should be displayed to persons 
who use those premises, who may wonder why 
tobacco is not available there. 

However, I draw a distinction between 
amendment 42 and amendment 58, in the name of 
Dr Richard Simpson, which seems to introduce an 
entirely new principle. Amendment 58 provides for 
statements to be made both against persons who 
have been convicted and have a criminal record 
and against those to whom penalty notices have 
been issued and who do not, therefore, have a 
criminal record. It is a new departure for us to 
have public notices displaying the fact that  
persons have convictions. I do not wish to sound 
absurd, but the logical conclusion of that approach 
would be for a notice to be placed around the neck 
of every person leaving a district court, a sheriff 
court or the High Court, to display to other persons 
the nature of their conviction. The provision is  
disproportionate to the offences that we are 
creating.  

With all due respect, I take issue with Richard 
Simpson‟s assertion that amendment 58 would 
support a retailer who had been misled. The fact  
that a retailer believed that they had been misled 
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would have been advanced to the court as a 
defence. If they were found guilty, the court will  
have decided that they were not misled but were 
guilty of the offence with which they were charged.  
I do not see how the provision could provide 
support to retailers. The evidence that has been 
given to the committee does not support our 
entering the completely new territory of displaying 
convictions against individuals. Notwithstanding 
the fact that ASH Scotland called for such a 
provision, we heard no evidence in support of it  
from any legal source. I will, therefore, oppose 
amendment 58.  

Shona Robison: I understand that the aim of 
the amendments is to make the public aware of 
the behaviour of their local shops, thereby 
introducing an additional deterrent to committing 
an offence. The register of tobacco retailers will, of 
course, be made public, so members of the public  
will be able to find out whether their local shop has 
been banned from selling tobacco. Members will  
recall that we have also committed ourselves to 
looking at how we can make the public aware of 
any convictions or fixed-penalty notices that are 
issued in relation to tobacco sales offences. As 
part of that, we could consider how best to publish 
statistics to make members of the public aware of 
how shops in their locality are performing. I remind 
the committee that trading standards is of the view 
that the public are generally unaware of notices 
that are displayed in shops. 

I have been advised that there are some minor 
but important drafting problems with each of the 
amendments, so I cannot support them in their 
present form. However,  I am sympathetic to the 
aims of the amendments, so I would like to 
consider the issues further and come back to the 
Parliament with proposals at stage 3. At this stage, 
I am inclined to propose a scheme that is most  
similar to the one proposed by Christine Grahame, 
as that would enable members of the public to 
know whether their retailer had been banned from 
selling tobacco and could act as a further deterrent  
to breaking the law.  

On that basis, I ask Richard Simpson to 
withdraw amendment 51 and not to move 
amendment 58. Similarly, I ask Christine Grahame 
not to move amendment 42.  

Dr Simpson: On amendment 58, I entirely  
accept Ross Finnie‟s point that the court would 
have decided whether a person had or had not  
been misled and convicted accordingly. Perhaps I 
did not express myself properly, but I was trying to 
say that, notwithstanding his conviction, the 
shopkeeper might still feel that he had been 
misled and had not taken sufficient precautions to 
ensure that he would not be convicted in court. In 
such cases, I feel that notice of the enforcement 
action would be appropriate.  

I am not proposing that we hang a sign around 
the neck of everyone who comes out of a district 
court, and it is ludicrous to suggest that that would 
be the result of my amendment. However, with 
every step we take, we must ensure that this  
dangerous substance is managed and controlled 
in the most effective way. That is simply what I am 
seeking to do with my amendments. 

That said, I accept the minister‟s commitment to 
consider the amendments and come back with 
something at stage 3. I await with interest what will  
emerge, and I will decide at that point whether to 
pursue my amendments. 

Amendment 51, by agreement, withdrawn.  

Sections 9 and 10 agreed to.  

Section 11—Changes to and removal from 
Register 

Amendment 52 not moved.  

Amendment 53 moved—[Mary Scanlon]—and 
agreed to. 

The Convener: Amendment 54, in the name of 
Mary Scanlon, has already been debated with 
amendment 50. Mary, do you wish to move the 
amendment? [Interruption.] 

Mary Scanlon: I was so delighted and ecstatic 
at having an amendment agreed to that— 

The Convener: We will just pause while Mary  
gathers herself after her victory.  

Mary Scanlon: I am sorry, convener. I got  
carried away; it is such an unusual event. 

The Convener: Is there a doctor in the house? 

Mary Scanlon: I did say to Helen Eadie that I 
might dance on the table, but I will refrain from 
doing so. 

The Convener: You can do it when we are in 
private session.  

Mary Scanlon: I beg your pardon, convener. I 
will bring myself back to order.  Did you ask me 
about amendment 54? 

The Convener: Indeed. Are you moving it? 

Mary Scanlon: No. [Interruption.] Oh, sorry—I 
think that I am moving it.  

Ross Finnie: The minister is supporting it ! 

The Convener: Are you moving it, Mary? 

Mary Scanlon: Yes. 

The Convener: I can tell that you have been 
overwhelmed. That was an unusual slip for you.  

Amendment 54 moved—[Mary Scanlon]—and 
agreed to. 
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Section 11, as amended, agreed to. 

Section 12—Tobacco retailing banning orders 

The Convener: Amendment 21, in the name of 
the minister, is grouped with amendments 21A 
and 55. I draw members‟ attention to the fact that  
if amendment 21 is agreed to, amendment 55 
cannot be called.  

Shona Robison: I am aware from stage 1 
discussions of the desire for the banning order 
scheme to be as robust as possible. Having 
listened to those discussions and taken 
subsequent soundings, we propose a number of 
changes to section 12. The first is amendment 21;  
related amendments 22 to 27 will be considered 
shortly. 

At present under the bill, a person can be 
banned from selling tobacco products if they 
receive three enforcement actions in two years. A 
relevant enforcement action can be either a 
criminal conviction or a fixed-penalty notice for 
offences under chapters 1 and 2. Where one of 
those enforcement actions is a conviction, there 
will be a period of time between the offence being 
committed and a conviction being obtained, and 
concern has been expressed that the time delay  
could lead to the conviction falling outwith the two-
year period and therefore no longer counting 
towards a banning order. The system could be 
circumvented by, for example, a refusal to pay a 
fixed-penalty notice, which would trigger criminal 
proceedings that might last longer than the two-
year period that counts towards the banning order.  

Amendment 21 seeks to address that by altering 
the current provisions to allow courts to issue a 
banning order i f a person receives three 
enforcement actions, at least one of which is  
within the two months preceding the council‟s 
application for a banning order and where the 
conduct to which the actions relate took place 
within a two-year period. The changes will  
strengthen the bill by closing a loophole and 
delivering the policy that three offences within a 
two-year period makes a person liable to be 
banned. 

10:30 
While I understand the sentiments behind 

amendments 21A and 55, I believe that it is  
inappropriate and, indeed, disproportionate to 
reduce the number of enforcement actions that will  
trigger a banning order from three to two in a two-
year period. As drafted, the bill matches similar 
banning order provisions that are in place 
elsewhere in the United Kingdom. The changes 
that I propose in amendment 21, coupled with  
Richard Simpson‟s proposed amendment 
providing for escalating fixed-penalty notices, are 

proportionate and address the concerns that were 
expressed during stage 1. The bottom line is that  
the combined measures will ensure that a person 
who breaches the law does not go unpunished.  
Accordingly, I will move amendment 21, and I ask 
Richard Simpson not to move amendments 21A 
and 55.  

I move amendment 21. 

Dr Simpson: The committee was certainly of 
the view that the punishment provisions in the bill  
as introduced were inadequate. The concern was 
that someone could repeatedly offend over a 
period of time that would allow them to continue 
committing offences at regular intervals without  
being banned. That seemed unreasonable. I 
accept that the minister‟s amendment 21 tightens 
the position somewhat, but I am uncertain about  
whether it tightens it sufficiently. The third 
paragraph that amendment 21 seeks to insert in 
section 12(3) means that the three relevant  
enforcement actions must take place within a 
period of two years. That still means that someone 
could commit three offences in the space of two 
years and one month, and not be banned. That is 
my understanding; the minister will correct me if I 
am wrong. We need to have tough enforcement.  
As I said in discussing previous amendments, the 
retailer might feel aggrieved about a conviction on 
the first offence. However, in my view, if a second 
offence is committed, there is no excuse and the 
individual should not be selling tobacco. That is 
why I will move amendment 21A.  

As the convener indicated, amendment 55 wil l  
fall if amendment 21 is agreed to. Amendment 55 
was lodged in order to amend the original 
provision. If amendment 21 is defeated, I hope 
that amendment 55 will be agreed to.  

Shona Robison: The line must be drawn 
somewhere, and we must agree where. I believe 
that what we have set out in amendment 21 is a 
proportionate response that will ensure that those 
who breach the provisions are punished. I ask  
members to support amendment 21.  

Amendment 21A moved—[Dr Simpson]. 

The Convener: The question is, that  
amendment 21A be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  
FOR 
Eadie, Helen (Dunfermline East) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Simpson, Dr  Richard (Mid Scotland and Fife) (Lab)  

AGAINST 
Finnie, Ross (West of Scotland) (LD)  
FitzPatr ick, Joe (Dundee West) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
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McKee, Ian (Lothians) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  

The Convener: The result of the division is: For 
3, Against 5, Abstentions 0. 

Amendment 21A disagreed to. 

Amendment 21 agreed to. 

The Convener: Amendment 55 is pre-empted.  
Amendment 56, in the name of Dr Richard 
Simpson, is grouped with amendment 57. 

Dr Simpson: As the minister indicated, the 
amendments in this group fit with previous 
amendments that I have moved. However, they 
would allow the sheriff greater flexibility. 
Amendment 56 would delete the phrase “(not  
exceeding 12 months)” from section 12(5), which 
would leave the decision up to the sheriff. The 
effect of amendment 57 would be to make it clear 
that the penalty on the first offence should not  
exceed 12 months and that, beyond that, the 
sheriff could decide. It would be an escalating 
process—i f a second offence took place, the 
sheriff could decide on the length of the ban that  
would be imposed, rather than being limited to 12 
months, which would be the case if section 12(5) 
remained as it is. 

I move amendment 56. 

Ross Finnie: I am all in favour of sheriffs having 
discretion within a band, but Richard Simpson 
seems to believe that the band should be infinite—
although I am not sure that that is what he is  
saying and I do not want to put words in his  
mouth. It might be normal to say that the upper 
limit for an offence should be two or three years,  
or whatever, and then to allow the sheriff to decide 
on the appropriate penalties for first and 
subsequent offences.  

If we agreed to amendments 56 and 57, we 
would delete an upper limit and leave the length of 
the ban entirely to the sheriff‟s discretion. The 
sheriff could hand down a ban of three years, five 
years or 10 years. That seems to leave sentencing 
for this offence open to a great deal of 
inconsistency, and I am not sure that I think that  
that is desirable. If a trader were to lose the right  
to sell for a period of 12 months, that would be 
pretty serious, and there might an issue about  
whether a trader would be able to return to trading 
normally after that period of time, having lost his or 
her clientele.  

The 12-month period is proportionate to what  
the legislation seeks to do, and amendment 56 
would leave the situation open ended. It would 
provide too much discretion for sentencing for the 
offence, without specifying the nature of the 
sentence. I therefore have difficulty in supporting 
amendments 56 and 57.  

Shona Robison: I assume that the intention 
behind amendments 56 and 57 is to give sheriffs  
the power in granting a banning order for a second 
or subsequent time to specify a period greater 
than the maximum period of 12 months that is  
proposed in the bill. Notwithstanding the fact that I 
think that a maximum period of 12 months for a 
banning order is proportionate, the amendments  
are technically flawed and would not achieve that  
effect. First, they would allow the sheriff to impose 
a period of less than 12 months. Secondly, as the 
provisions relate only to the person, they would 
have the effect that conduct in one premises might  
affect the carrying on of business at another.  
Again, that would be disproportionate if it involved 
a chain of shops in which the conduct of tobacco 
sales was without fault. 

The amendments that I have proposed that  
relate to banning orders will strengthen the 
scheme, so amendments 56 and 57 are 
unnecessary. I ask Richard Simpson to withdraw 
amendment 56 and not to move amendment 57.  

Dr Simpson: The suggestion that sheriffs would 
not act in a proportionate matter is interesting,  to 
say the least. As the bill is drafted, an order can be 
specified for a period “not exceeding 12 months”,  
so the sheriff has the power to make an order of 
less than 12 months if they so wish; I do not  
accept the minister‟s point that there is a 
difference between what she says and paragraph 
(a) of the new subsection that amendment 57 
would insert. A sheriff would still be allowed to 
make a ban of less than 12 months. 

However, if an individual were to get a second 
banning order—which would mean that they had 
committed another series of offences—they 
should no longer be allowed to sell tobacco. We 
really have to treat that substance with severity  
and differently from other commodities. Ross 
Finnie‟s implication that tobacco is just like any 
other retail commodity is not correct. [Interruption.] 

The Convener: Bear with me a minute, Richard.  
I will let Ross Finnie speak after you have finished;  
I will let the minister respond, too, because the 
issue should be aired.  

Dr Simpson: I will press amendment 56 and I 
intend to move amendment 57. Tobacco is such a 
serious commodity that anyone who reaches the 
point of being given a second banning order—
which means that there have been six offences—

should not be allowed to sell tobacco again.  

Ross Finnie: Tobacco is not being rendered an 
illegal substance by the bill. I have commented 
previously that that might be the more appropriate 
route to go down. The provisions apply to offences 
related to selling tobacco—i f tobacco were an 
illegal substance, I would have more sympathy 
with the point, but we have got ourselves into 
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difficulty by trying to control how tobacco is sold. 
Only tobacco and alcohol are controlled in this  
way. 

The Convener: We will leave the discussion at  
that. The question is, that amendment 56 be 
agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  
FOR 
Eadie, Helen (Dunfermline East) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Simpson, Dr  Richard (Mid Scotland and Fife) (Lab)  

AGAINST 
Finnie, Ross (West of Scotland) (LD)  
FitzPatr ick, Joe (Dundee West) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
McKee, Ian (Lothians) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  

The Convener: The result of the division is: For 
3, Against 5, Abstentions 0. 

Amendment 56 disagreed to. 

Amendment 57 not moved.  

The Convener: Amendment 22, in the name of 
the minister, is grouped with amendments 23 to 
27.  

Shona Robison: This group of amendments  
arises from our desire to block a potential loophole 
in the banning order scheme, which is provided for 
in section 12. The Society of Chief Officers of 
Trading Standards in Scotland has expressed 
concern that there is nothing in the bill as drafted  
to prevent a person who is subject to a banning 
order from handing over the tobacco retailing 
premises to, for example, a family member, while,  
at the same time, continuing to be involved in its  
day-to-day running. Two of the amendments in the 
group are of a substantive nature; the others are 
technical and consequential amendments that  
arise from the proposed changes.  

I will speak first to the substantive changes that  
are proposed. Amendment 23 seeks to close the 
potential loophole that has been identified by 
creating a new section that will allow local 
authorities to apply to the court for an ancillary  
order to ban a person who is subject to a banning 
order from being connected to or having control 
over a person carrying on a tobacco business in 
the premises to which the ban applies. 

Amendment 24 creates a new section for 
provisions that currently sit in subsections (6) to 
(9) of section 12. The provisions are updated to 
include appeals against the proposed new 
ancillary orders. They also address the concerns 
that have been raised about potential abuse of the 
appeal system, by allowing a sheriff principal to 
vary the banning order period, rather than only to 

reduce it. That means that the length of the 
banning order and of any associated ancillary  
order could be extended if the sheriff principal felt  
that it was justified. That might act as a deterrent  
to vexatious appeals. 

Amendments 26 and 27 create a new offence of 
breaching a banning order or ancillary order. It  
carries the same penalty as carrying on a tobacco 
business while unregistered. 

I turn briefly to the technical and consequential 
amendments in the group.  Amendment 22 will  
delete the banning scheme appeal provisions that  
are set out in subsections (6) to (9), which we 
propose to move to a new section under 
amendment 24. Amendment 25 inserts a further 
new section after section 12, restating and 
updating the provisions that are currently made in 
section 12(9) requiring ministers to be notified if a 
tobacco banning order or an ancillary order is  
made and to be notified of the outcome of any 
appeal to the sheriff principal. 

Taken together, the amendments strengthen the 
provisions of the bill.  

I move amendment 22. 

Amendment 22 agreed to. 

Section 12, as amended, agreed to. 

After section 12 

Amendments 23 to 25 moved—[Shona 
Robison]—and agreed to.  

The Convener: In light of what the minister has 
said regarding stage 3, I am not of a mind to move 
amendment 42. I reserve my position until stage 3.  
The minister has mentioned technical deficiencies. 

Amendment 42 not moved.  

Section 13—Offences relating to the Register 

Amendments 26 and 27 moved—[Shona 
Robison]—and agreed to.  

Section 13, as amended, agreed to. 

Before section 14 

10:45 
The Convener: Amendment 16, in the name of 

Mary Scanlon, is in a group on its own. Mary will  
have recovered by now, so I ask her to speak to 
and move her amendment. 

Mary Scanlon: On the registration scheme, the 
financial memorandum states: 

“Costs to the industry w ill … involve the one-off labour  
cost needed to f ill in a simple registration form.”  
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We discussed the process earlier. In moving my 
amendment, I simply seek clarity that there will be 
no charge for registration.  

I move amendment 16. 

Shona Robison: We made it clear from the 
outset that, in establishing a national register of 
tobacco retailers, our intention is to keep the 
registration process administratively simple by 
allowing tobacco retailers to register free of charge 
either online or through a simple, paper-based 
system. In drafting the bill, therefore, no provision 
was made to give Scottish ministers the authority  
to charge for registration. Any future 
Administration that wished to levy a charge would 
require to amend the legislation to give them a 
statutory basis on which to do so. In those 
circumstances, the proposed change to the bill is  
unnecessary and I therefore ask Mary Scanlon to 
withdraw her amendment. 

Mary Scanlon: Thank you. That was helpful. I 
lodged my amendment to seek clarity, so I am 
pleased that that is on the record. I am also 
pleased to note the confirmation that ministers will  
have no authority to charge for registration. I 
therefore think that the amendment is  
unnecessary and I seek leave to withdraw it.  

Amendment 16, by agreement, withdrawn.  

Sections 14 to 17 agreed to.  

Before section 18 

Dr Simpson: I will not move amendment 58 but,  
again, I might return to the matter at stage 3. 

Amendment 58 not moved.  

Section 18 agreed to.  

Section 19—Programmes of enforcement 

The Convener: Amendment 28, in the name of 
the minister, is in a group on its own.  

Shona Robison: Amendment 28 responds to 
recommendations in the stage 1 report. The 
provisions in section 19 restate the existing 
statutory duty on local authorities to consider 
annually whether to carry out a programme of 
enforcement action. However, I appreciate that  
concern has been expressed that  the provisions 
might give councils too much discretion over the 
matter. Rather than their being required to 
consider annually whether to carry out an 
enforcement programme, the amendment simply  
requires them to do so. In view of the increased 
emphasis on enforcement, that change is  
undoubtedly justified, particularly when we 
consider that local authorities have been given 
specific additional resources of £1.5 million a year 
to support their efforts under the enhanced 
tobacco sales enforcement programme, which 

was officially launched in February. COSLA has 
indicated that it has no objection to the change.  

I move amendment 28. 

Dr Simpson: I did not lodge an amendment to 
section 19 because the minister gave an 
undertaking to come back on the matter. I 
welcome her amendment, but I do not believe that  
it goes far enough. It is important that the 
Government has a central role in monitoring 
enforcement programmes. Ministers should be 
notified of such programmes so that they can 
ascertain whether they are adequate. The minister 
should also have powers by way of regulation to 
order a local authority to carry out a more robust  
enforcement programme.  

The amendment improves matters considerably,  
but it leaves it to local authorities to decide what  
constitutes a reasonable enforcement programme. 
That could prove to be inadequate. We have had 
problems with the test purchasing of alcohol,  
which is highly variable—I for one am certainly not  
satisfied with the programmes that have been 
carried out, which are clearly constrained by local 
authorities‟ budgets. I will support amendment 28,  
but I give notice that I will wish to lodge 
amendments at stage 3 to tighten the 
requirements further.  

Shona Robison: All that I will say is that we 
have agreed with COSLA a monitoring process for 
the targets that local authorities are to achieve and 
SCOTSS is reporting to us every six months on 
progress towards achieving those targets. That is  
a proportionate and appropriate way to proceed. It  
is not helpful or a requirement for us to 
micromanage every local authority. The 
expectation about what should be achieved from 
the resource is clear. Amendment 28 will ensure 
that councils are under no illusion about what is  
required of them, as that will be in statute. That is  
proportionate. 

Amendment 28 agreed to. 

Section 19, as amended, agreed to. 

Section 20—Fixed penalties 

Amendment 10 moved—[Shona Robison]—and 
agreed to. 

Section 20, as amended, agreed to. 

Schedule 1 
FIXED PENALTIES  

The Convener: Amendment 29, in the name of 
Dr Richard Simpson, is in a group on its own.  

Dr Simpson: Amendment 29 attempts to 
provide flexibility over the amount of the fixed 
penalty. It would amend schedule 1 at line 35 on 
page 17 of the bill to say that  
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“Regulations … may provide for the amount to be different 
depending on w hether, during a prescribed period, the 
offender has been … issued w ith a f ixed penalty notice or  

… convicted of any offence”. 

The amendment would allow regulations to 
prescribe the amounts in greater detail. 

I move amendment 29. 

Shona Robison: I thank Richard Simpson for 
raising the issue with me. Amendment 29 would 
strengthen the fixed-penalty notice scheme by 
allowing ministers to raise the fixed-penalty level 
according to the number of offences that had been 
committed. Members know that our draft  
regulations provide for increasing the fixed penalty  
by £200 for every offence that is committed in a 
year. Retailers and t rading standards officers have 
been consulted on that and are content with our 
proposals. I am happy to support the amendment. 

Amendment 29 agreed to. 

The Convener: Amendment 30, in the name of 
the minister, is grouped with amendments 31 and 
32.  

Shona Robison: The amendments will  
strengthen the fixed-penalty notice scheme. 
Without amendments 30 and 31, the chance 
would always exist for a council to take a late 
payment, even when court proceedings had 
started, which would reduce the incentive to pay 
the fixed penalty on time. The Scottish 
Government believes that it is appropriate to 
commence criminal proceedings against a retailer 
that has failed to pay a fixed-penalty notice on 
time. 

Amendment 32 is a technical amendment to 
remove an unnecessary provision in paragraph 
8(3)(b) of schedule 1. The words are not required 
because,  if proceedings have commenced, the 
penalty notice will have been withdrawn under 
paragraph 9.  

I move amendment 30. 

Amendment 30 agreed to. 

Amendments 31 and 32 moved—[Shona 
Robison]—and agreed to.  

Schedule 1, as amended, agreed to. 

Sections 21 to 24 agreed to.  

After section 24 

The Convener: Amendment 33, in the name of 
the minister, is in a group on its own.  

Shona Robison: Amendment 33 is another 
amendment that responds to a recommendation in 
the stage 1 report. As they are now, local 
authorities will be the principal enforcement 
authorities for tobacco sales law. However, the 
police have of course a general responsibility for 

enforcing the law. I accept ACPOS ‟s view that it  
would be valuable for the police to have similar 
powers of entry to those that the bill provides for 
local authorities. 

Amendment 33 will therefore insert a new 
section to grant the police powers of entry  to 
premises other than private dwelling-houses 
where they have reason to believe that an offence 
is being committed under tobacco sales law. If 
they cannot gain entry with that power, the police 
will be able to apply to a sheriff for a warrant to 
enter that could allow them to use reasonable 
force to gain entry. Before granting a warrant, the 
sheriff would have to be satisfied that reasonable 
grounds existed for suspecting that the tobacco 
sales laws had been breached.  

I move amendment 33. 

Amendment 33 agreed to. 

Section 25—Presumption as to contents of 
container 

Amendments 34 to 36 not moved. 

Section 25 agreed to.  

Sections 26 and 27 agreed to.  

Section 28—Crown application 

Amendment 37 moved—[Shona Robison]—and 
agreed to. 

Section 28, as amended, agreed to. 

The Convener: After the suspension, we wil l  
move on to part 2, which the Cabinet Secretary for 
Health and Wellbeing will deal with.  

10:55 
Meeting suspended.  

11:03 
On resuming— 

Section 29—Contractual arrangements for the 
provision of primary medical services 

The Convener: We move on to part 2 of the bill.  
I welcome the Cabinet Secretary for Health and 
Wellbeing. 

Amendment 1, in the name of Mary Scanlon, is  
grouped with amendments 2 to 5. 

Mary Scanlon: I find myself supporting Labour,  
the SNP and the Liberal Democrats by proposing 
to delete part 2 of the bill. All parties in the 
Parliament, apart from the Scottish Socialist Party, 
not only supported the inclusion of measures for 
commercial providers in the Primary Medical 
Services (Scotland) Act 2004, but robustly 
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defended those measures. I am sure that the 
Labour Party will equally robustly support my 
amendment, which seeks to retain the 
commonsense approach of the bill that the 
Parliament passed six years ago. 

The first point to make is that, despite the ability  
of commercial providers to set up shop, so to 
speak, in Scotland,  none has chosen to do so to 
date. The British Medical Association has 
confirmed that the demand for GP services is  
increasing. Our ageing population, the increasing 
availability of treatments and increasing public  
expectations all result in increasing demand for 
GP services year on year. Despite the 
acknowledgement of increased need, the BMA 
and the Scottish Government propose a measure 
that is designed to prevent the possibility of 
alternative sources of provision.  

Community Pharmacy Scotland stated in its  
written submission: 

“There is no guarantee that the existing practice model 
w ill survive for another 10, let alone 60 years and w ithout 
the possibility of alternative methods of provision the 
situation could ar ise w here medical services could not be  
provided for people living in „hard to doctor‟ areas such as  
remote and rural regions or in areas of deprivation w ithin 
our cities.” 

If part 2 of the bill were deleted and the existing 
legislation were allowed to remain, it would be 
possible for GPs to hold surgeries in pharmacies,  
with a salaried GP being employed by the 
pharmacy. 

The Confederation of British Industry submission 
highlights that the majority of the European states  
with the most respected and successful health  
care systems have developed successful 
partnerships with the private and voluntary  
sectors. In France, Spain, the Netherlands and 
Switzerland, public-private partnerships have been 
successful not only in providing general medical 
services but in tackling public health issues. 

As there are no commercial providers in 
Scotland, my colleague Helen Eadie and I visited 
a walk-in centre at Canary Wharf and a health 
centre in Tower Hamlets, both of which are run by 
the independent company Atos Origin. The walk-in 
centre is open from 7 am to 7 pm and serves the 
80,000 employees at Canary Wharf as well as  
local people and tourists in London. It has reduced 
the time and financial cost of work absenteeism by 
reducing preventable ill health, and it allows 
accessible attendance at GP appointments during 
the working day. There has also been a significant  
reduction in the number of people who present to 
local accident and emergency units. Surveys show 
that 97 per cent of patients find the care good or 
excellent. The primary care trust has a seat on the 
Atos board to ensure good working relations.  

In Tower Hamlets, which is the second most  
deprived area in London, the primary care trust  
discontinued the contract for the health centre 
GPs because they did not meet key performance 
indicators and did not serve the needs of the 
community, more than 30 per cent of whom are 
Bengali. Atos has been given a five-year contract  
to provide general medical services and there is  
no doubt that, if it does not achieve the standards,  
it will lose the contract. 

Helen Eadie and I spoke to managers of the 
primary care trust as well as to doctors who have 
worked in the health centre before and after the 
Atos contract was awarded. The primary care trust  
confirmed that Atos has better software and better 
attention to detail. It gives monthly reports to NHS 
London and has better data management. The 
health centre regularly meets the key performance 
indicators on issues such as complaint response 
and generic prescribing. Many GPs continued to 
work in the centre after the contract was awarded.  
There is now greater focus on addressing health 
inequalities, better marketing, reduced staff 
turnover and better continuity of care with a more 
stable provision of doctors. The centre meets all  
its targets for health checks, immunisation and 
screening, and there has been a considerable 
improvement in the management of chronic  
disease. The practice now attracts patients from 
elsewhere in London.  

Should the opportunities for different types of 
provision not remain and should the Parliament  
ban commercial providers of GP services, we will  
deny patients throughout Scotland access to 
modern health services that are accessible during 
the working day. Rhoda Grant has stated that, like 
me, she covers 
“an area w here GPs  have opted out of delivering services  
and w here it has fallen to nurses and f irst responders to 
deliver them.”—[Official Report, Health and Sport 
Committee, 3 June 2009; c 2063.]  

Atos or another private company could not opt out,  
as it would lose its contract. 

I could also go on about Tom McCabe and the 
support that he gave for the Primary Medical 
Services (Scotland) Bill, but I will leave that.  
Shona Robison and Stewart Stevenson gave their 
full support to commercial providers at the time of 
that bill. The BMA said that the changes that it 
would facilitate would 

“revitalise general practice in Scotland.”  

I fully support the independent contracting of GP 
services in Scotland and commend the excellent  
work that is done every day in GP practices 
throughout Scotland. There is no patient  gain in 
access or care from creating a monopoly of 
provision in the sector, but there is much to lose in 
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flexibility and a modern approach to GP services 
and potential walk-in centres.  

I move amendment 1.  

The Convener: Thank you for that very ful l  
submission. 

Dr Simpson: I have some sympathy for Mary  
Scanlon‟s position, not least because the previous 
bill proved to be adequate, and as far as I know it  
has been tested in respect of private services on 
only one occasion—although the minister may 
correct me on that. I understand that the Harthill  
situation was the only one in which anything close 
to a private operator has sought to provide general 
practice services. 

It seems to me that, within the basic principle of 
a mutual NHS and according to the principle that  
is espoused by the Government and my party—
that we should focus on the patient—the primary  
issue is that there must be provision of primary  
care services, rather than how they are provided. I 
ask the cabinet secretary to indicate what she 
would do if a general practice could not be 
provided under the proposed legislation, because 
under those circumstances the exclusion of a 
possible private model might mean that patients  
could not have access to a service.  

I agree that that scenario is probably as unlikely  
as the occurrence of a private sector application 
has been in the Scottish context since the Primary  
Medical Services (Scotland) Act 2004 was passed 
but, nevertheless, such situations may arise 
because the pattern of general practice is 
undoubtedly changing. In the past few years, there 
has been a substantial shift from partnerships  
towards more sessional doctors. The pattern has 
not been as severe in Scotland as it has been in 
England, but it may only be a matter of time. In 
England, the number of sessional doctors  
employed in the primary care services has risen 
from 5 per cent to 20 per cent. We must recognise 
that we are moving away from a partnership 
arrangement. 

My concerns relate to rural areas and to small 
towns and villages where branch surgeries  
perhaps never existed. The population is ageing,  
so people are less likely to be able to use public  
transport, which is often inadequate anyway, to 
get to surgeries in time. They therefore require 
services to be provided much closer to them.  

Another point in favour of Mary Scanlon‟s 
amendments is that, particularly around Edinburgh 
and Glasgow, people often have fairly lengthy 
commuting distances. Therefore, even with the 
extended hours that the cabinet secretary has 
brought in to provide improved access to general 
practice—correctly, in my view—individuals may 
not get back to the practice in time. 

In general practice we have, in effect,  
abandoned the Saturday morning surgery, which 
was something to which those individuals used to 
have recourse. Certainly, in my own practice—I 
am going back 10 or 15 years, and Dr McKee 
probably has the same experience—the only days 
that we closed were Christmas day, boxing day 
and new year‟s day. We then introduced an Easter 
holiday but we did not close on the other public  
holidays, because we had a substantial 
commuting population and staying open meant  
that those patients could come to the practice, 
perhaps for management of their chronic  
condition, at a time of their convenience.  

That has all  been abandoned: I do not think that  
any practices now have such working hours, and 
Saturday morning surgeries have also been 
abandoned, in effect, to be replaced by an out-of-
hours service. The issue therefore arises of the 
provision of the service for commuters that is 
becoming increasingly prevalent in England.  
Would such a service be provided by a GMS 
contract or a section 17C service? I would like the 
minister to answer that question.  

Against Mary Scanlon‟s amendments is the fact  
that the model that she looked at—the Atos 
model—is a London model. London has some 
very peculiar problems in relation to general 
practice: it still has a far higher proportion of 
single-handed practitioners, many of those 
practitioners are working out of dismal practice 
premises, and there are serious problems in 
recruiting general practitioners. Therefore, a 
pragmatic solution adopted by the UK Government 
to introduce both polyclinics and the sort  of 
services that Atos offers is entirely appropriate to 
the circumstances in London. Such services have 
not been introduced in Scotland because we do 
not have a shortage of general practitioners.  
Therefore, we do not have the same need for such 
solutions, apart perhaps from in the circumstances 
that I have described.  

11:15 
Another concern is that there is some 

evidence—I gather that a committee of MPs is 
looking at this issue—that differential funding is  
available for such private contractors. Evidence 
suggests that their operations are considerably  
more expensive, but they are favoured in the 
present situation. That is inappropriate and does 
not allow for reasonable competition. 

My other concern about the restrictions under 
part 2 of the bill is that they will not tackle the 
problems of accident and emergency services,  
which are under massive strain. Indeed, as the 
cabinet secretary will know, NHS Lanarkshire and 
NHS Ayrshire and Arran have recently sought an 
extension to the derogation from the European 
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working time directive. I know that A and E 
services account for only part of that pressure, but  
that nevertheless displays the significant  
pressures that they face.  

We know that growth in demand for A and E 
services is huge. It is a serious issue that we 
should tackle. A and E consultants whom I talk to 
certainly indicate clearly that they now see a 
disproportionate number of people who should 
really be seen in general practice. If the bill tackled 
that issue, that would be fine, but I suspect that we 
might hem ourselves in if we go for the total 
elimination of private companies that might be 
able to provide a supporting service. 

At the moment, my view is that I will not support  
the amendments in the name of Mary Scanlon. I 
will listen to the cabinet secretary, but I will reserve 
my position until stage 3 of the bill before making a 
final decision on whether to vote to delete part 2.  

Ian McKee (Lothians) (SNP): I agree with many 
of Richard Simpson‟s points. Indeed, when I 
started in general practice many years ago, our 
first debate was whether to continue the habit of 
holding surgeries on Christmas day. We decided 
that times had moved on and that such a practice 
was no longer appropriate—I would certainly not  
suggest returning to that—but we still held evening 
surgeries every night of the week, which went on 
till about 7.30 and provided a valuable service to 
working people. Indeed, the authorities at the time 
came down very heavily on any GP practice that  
tried to discontinue evening surgeries, as that was 
seen as a failure to provide a proper service to the 
people whom the practice was supposed to look 
after. For a variety of reasons, the pendulum 
seems to have swung far too far the other way,  
given that we now have a substantial number of 
people, especially commuters, who cannot see 
their registered GP at the time that they wish.  

I have no information on what Atos does in 
Tower Hamlets, but I know something about its 
activities in Canary Wharf. I know as a matter of 
fact that every person who attends the Canary  
Wharf walk-in facility has already been paid for by  
the NHS, because other doctors are being paid to 
provide a service to look after them. Those who 
attend the facility are either commuters—who 
have a registered GP in their home town who is  
paid to look after them but cannot do so because 
they are not in the locality—or people who live 
locally. Indeed, half of those who attend the 
Canary Wharf walk-in centre are registered with a 
local doctor. It is not surprising that slightly higher 
standards of service can be obtained if we pay 
double for every patient, but that cannot be 
regarded as an efficient way of providing health 
services.  

I strongly believe that the solution to the 
problems that have developed due to the 

diminishing hours of availability of GPs can be 
solved in a mutual health service that is owned by 
the people of Scotland rather than a service in 
which the people of Scotland are just consumers.  
We should sort out that problem within the health 
service.  

Health boards already have all sorts of 
mechanisms for dealing with situations in which 
conventional general medical services cannot be 
provided. When I worked as a general practitioner 
in an area of deprivation, the way in which the 
health service was organised meant that GPs who 
practised in such areas earned much less money.  
The issue came to a head when we looked for 
another GP to join our list but could find no one 
because the money being offered was too little. 
The situation was resolved by entering into an 
arrangement with the health board whereby we 
became employees. In any part of Scotland, it is 
within the ability of the health board to overcome 
difficulties in finding general practitioners by  
seeking solutions that are suitable for the area.  

I believe that elected health boards will be more 
sensitive to the needs of people in communities,  
because they will have to answer to the people 
who elected them. 

I do not support Mary Scanlon‟s proposals,  
because they would mean that we would do more 
damage to a mutual health service by trying to 
repair something that can be repaired within a 
national health service of which we can all be 
proud.  

Helen Eadie (Dunfermline East) (Lab): We 
must remember that the vast majority of people 
have private sector GPs, many of whom are 
members of the CBI—the CBI volunteered that  
information to us—and that there are precious few 
salaried GPs. We will  create a distortion in the 
marketplace by following the cabinet secretary ‟s 
position without having any safeguards. I will hear 
what she has to say later about a community co-
operative approach to the mutual sector and her 
views on the Royal College of Nursing‟s lobbying 
of the committee, which was important.  

It is fundamental that patients are at the 
forefront—that is crucial to the point that Richard 
Simpson made. Patients are being denied 
treatment in Scotland‟s modern society: patients in 
Fife are being denied bariat ric surgery and 
patients are being denied infertility services 
without any possibility of appeal. In a modern 
society, there is almost a need for a European 
convention on human rights approach to the 
matter. I do not know about any right to treatment  
under that convention, but a right to treatment  
should exist. 

Our national health service is unique in Europe.  
It is funded in a way that is different from how 
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other health services in Europe are funded.  
Fundamentally, patients must have a right to 
treatment. If that treatment cannot be provided in 
the health service, we must think about how it can 
be provided. 

Even if we disagree to Mary Scanlon‟s 
amendments, which we may do, private sector 
companies will still be able to become involved in 
a limited way in a structure that is different from 
that which we saw in London. It is not just London 
that has walk-in centres—there are such centres  
in Manchester and Liverpool. Indeed, I think that  
there are six such centres altogether in the United 
Kingdom. Richard Simpson was right: they were 
set up for specific reasons to address specific  
issues. It is not the way forward to suggest that it 
would be appropriate to have them in Scotland,  
because our demographics are very different and 
because of our different -sized cities. We must 
think about that. 

Ian McKee made a point about double 
payments. The fundamental point is that NHS 
money should always follow the patient. In 
Norway, for example, the standard is that it does 
not matter whether the private sector or the state 
provides the health service for people—it is the 
state that must always pay. I agree that double 
payments must never be made. Patients in 
Scotland have a right to treatment and they should 
not be denied it. I have mentioned only two 
examples in that context, but I am sure that others  
can mention cases in which no treatment is  
possible. It is criminal for any member to put up 
with that. We should address that issue first and 
foremost. 

I reserve my position until I hear what the 
cabinet secretary has to say about the issues that 
I have raised and issues that  the Royal College of 
Nursing raised. RCN professionals are the sort  
who could be engaged in establishing the type of 
company that we have agreed. Establishing 
community co-operatives in rural and hard-to-
doctor areas would address the point that was 
made about those areas. That would be a way 
forward, provided that, once a GP arrives in the 
co-operative, he or she becomes a member of its  
management committee.  

Ross Finnie: Mary Scanlon referred to the 
position of the parties and the position that we are 
now in. I am bound to say that, as private 
competition has emerged in England and Wales, I 
have not been attracted by what I have seen. As 
always, we get back to the rather difficult position 
that the private sector has not provided additional 
doctors or resource but has created competition 
within an existing level of provision. The private 
sector might have developed interesting models,  
but that is not the only way that they could be 
delivered. I have been disappointed that the 

national health service in England has not  
responded to some of the improvements. 

That is not quite the position in which we find 
ourselves in Scotland. I am nervous, because we 
do not make use of the current contractual 
provisions. I have taken steps to pursue that  
matter with ministers. There is nothing to prevent  
slightly different models of collaborative activity, 
although there is a nervousness among doctors  
about having to resile from their existing contract  
in order to enter into different arrangements. That  
might be unfortunate, but perhaps practices could 
provide a service in a better way by entering into 
collaborative arrangements with other practices, 
especially in rural areas. It seems odd that they do 
not have the confidence to establish different  
working arrangements, which are perfectly 
permissible within the existing legislation. The one 
requirement is that doctors would have to give up 
their individual contract. 

As Ian McKee said, the matter is capable of 
being resolved within the health service as it  
stands. This debate has highlighted that we are 
perhaps not imaginative enough in making use of 
the contractual arrangements under the existing 
regulations to solve problems that arise.  

A different issue arises with Richard Simpson‟s 
proposals on introducing different forms of 
contractor, which it is difficult to separate out from 
the debate. However, we will explore that when we 
get to the relevant amendments, so I will not cover 
it now.  

On Mary Scanlon‟s amendments 1 to 5, the 
patient  experience might have been improved for 
those in Canary Wharf, but we have to consider 
the generality of those who are operating in 
competition, which is now absolutely established 
in England and Wales—the health service there is  
a very different animal. I am bound to say that I 
am not convinced about simply setting up 
competition within a finite resource. If someone 
suddenly introduces 2,000 new doctors by magic,  
by waving a private sector banner, that is fine.  
That is a different proposition, but it is not what is 
happening in England and Wales. I find it difficult  
to support the amendments. 

The Deputy First Minister and Cabinet 
Secretary for Health and Wellbeing (Nicola 
Sturgeon): This has been a considered debate 
and I have taken a lot of notes. I will try to respond 
to as many of the points raised as possible—I 
hope that I will be able to read my handwriting.  

I will continue in the spirit of consensus. I 
understand the sincerity with which Mary Scanlon 
lodged amendments 1 to 5 and I appreciate that  
an important and complex debate lies behind 
them. As members know, amendments 1 to 5 
would remove the whole of part 2, on primary  
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medical services. In doing so, they would 
undermine our objective of ensuring that any 
holder of a PMS contract, as the first and 
sometimes the only point of contact with patients, 
is directly involved in the NHS. The bill expects 
contract holders to demonstrate that through the 
involvement of a medical practitioner or, in the 
case of section 17C contracts, another health care 
professional, as well as through involvement in the 
clinical care of patients or in the running of 
services on a day-to-day basis. Part 2 also 
proposes to clarify and amend the list of persons 
who are eligible to contract with health boards for 
the provision of primary medical services. It will  
remove the current, very wide power that boards 
have to make contractual arrangements with any 
person. 

11:30 
I will start by addressing one of Helen Eadie‟s 

points. I put up my hands and concede that, in the 
past, I might have contributed to the simplistic 
view that the debate is purely about public versus 
private. At the moment, general practitioners are,  
in the main, independent contractors. A better way 
of characterising the discussion is that it is a 
debate about whether contractors are directly 
involved in the running of health services or 
whether they have a more arm‟s length 
relationship with the NHS. 

The bill expressly does not prevent companies 
from holding contracts; it specifies certain criteria 
that those companies must fulfil, which include the 
involvement of a medical practitioner or other 
health care professional and the requirement to do 
with involvement in clinical care or the running of 
services. The bill and the amendments that we will  
debate in a later group include some important  
flexibilities that would allow us to respond to 
changes in the current model of general practice. 
In that regard, I listened extremely carefully to the 
comments that the committee made at stage 1.  

Mary Scanlon cited a number of countries where 
what she described as the public-private 
relationship works well. She is entitled to do so,  
and she is correct to a great extent, but I urge a 
degree of caution, because other countries have 
different models of primary care. In some of the 
countries that she cited, it is common to pay to see 
a GP, so there are important differences, and it is 
not possible or helpful to try to draw precise 
analogies.  

I will not knock what is happening at Canary  
Wharf or in Tower Hamlets because, unlike Helen 
Eadie and Mary Scanlon, I have not observed it at  
close quarters. However, some important points  
about that have already been made by Richard 
Simpson and echoed by Ross Finnie. The 
organisations in question exist in London, where 

there are particular and very peculiar 
circumstances, which it cannot be said are 
replicated here in Scotland.  

That said, from what I have heard there are  
flexibilities around how the contracts in question 
work that have much to commend them. Mary  
Scanlon mentioned flexibilities around the 
treatment of long-term conditions and access, both 
of which I aspire to achieve. I simply take the view 
that, as Ross Finnie said, it is not the case that  
those flexibilities and those improvements in how 
we deliver general practice can be delivered only  
through that commercial model. I believe that we 
can deliver them within the NHS by developing the 
model that we have. 

I accept that there is work still to do on long-term 
conditions, but the quality and outcomes 
framework has already considerably improved the 
management of long-term conditions in primary  
care and general practice. I am on record as 
saying, and have said on many occasions, that I 
want improved access to general practice. The 
extended hours that Richard Simpson referred to 
have gone some way towards providing that, but I 
have a strong appetite for working with general 
practice to further improve access for patients, 
because, as a matter of principle, we should make 
access to primary care and general practice as 
convenient for the patient as possible. I agree with 
Richard Simpson that the patient should be at the 
centre of all the discussions on that. I do not  
disagree that some of the service developments  
and flexibilities that Mary Scanlon talked about are 
desirable; I simply dispute that we need 
commercial contracts in order to deliver them.  

Richard Simpson made a considered and valid 
contribution and I agree with many of his points. 
He asked how, if the bill is passed, the law would 
cater for the situation in which a health board 
could not deliver GP services in what are known 
as hard-to-doctor areas. He rightly and fairly  
acknowledged that that is a highly unlikely  
scenario, given that we do not have a shortage of 
GPs in Scotland, and that, if such a scenario did 
arise, it would be more likely to do so in rural 
areas. The answer to his question is that health 
boards would have the option of employing 
salaried GPs. If other amendments that we will  
discuss later are passed, the bill will give ministers  
the power,  by way of regulation, to allow health 
care professionals other than medical practitioners  
to hold general medical services contracts as well 
as section 17C contracts, as is already possible.  
We will discuss other amendments later that are 
about social enterprises being involved in holding 
contracts. 

Finally, I question whether we could guarantee 
that, in really hard-to-doctor areas, the private 
sector, by which I mean the commercial sector,  
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would be willing and ready to fill the gaps at the 
extreme end of the market. I question whether the 
economics would stack up. I acknowledge the 
points that have been made, but I question 
whether the magic—or not so magic—solution to 
those problems is  necessarily the kind of model 
that we see south of the border.  

Richard Simpson‟s point about A and E was well 
made. There is an issue about how we ensure that  
patients do not  end up in A and E when they 
should be seen in primary care. Frankly, that 
remains a challenge, almost regardless of the 
contractual arrangements that we arrive at through 
the bill. 

I hope that that is an exposition of my position 
as well as a brief response to some of the points  
that have been made. I ask Mary Scanlon to 
withdraw amendment 1 and not to move her other 
amendments. However, on the suspicion that she 
might not agree, I encourage members to vote 
against her amendments. We will discuss other 
amendments later that I think will address some of 
the points that members made. Of course, I 
remain willing to continue to work with the 
committee during stage 3 to address, as far as we 
can, some of the legitimate points that have been 
made.  

Mary Scanlon: I thank all committee members  
and the cabinet secretary. The amendments  
stimulated an important and interesting debate,  
not just on the amendments but on wider issues 
such as A and E, to which all members contributed 
enormously. 

I say to Richard Simpson that I think that the 
commuting question is a genuine issue. As a 
commuter from Inverness who stays in a different  
place for three days a week, I know that  
commuting is difficult. It is  difficult  to get a 
prescription or to see doctors  at certain times. We 
should not  assume that everyone who commutes 
between Edinburgh and Glasgow has easy access 
to a doctor.  

People often do not  present  early for diagnosis  
of medical problems. I emphasise to the men on 
the other side of the committee table that men in 
particular tend not to present early. A walk-in 
centre provides an opportunity to avoid taking a 
day off work and to present early. 

Everybody has talked about the London model,  
but that was all that Helen Eadie and I could see in 
the time that we had. We asked the clerk whether 
it was possible to see the mobile units that operate 
down in Devon and Cornwall. However, given the 
time constraints, it was simply not possible to do 
that. I apologise for mentioning only the London 
model, but that was all that we had time to see,  
given that there are no commercial providers in 
Scotland. It was important that we made the visit, 

although I regret the fact that we were unable to 
see the Atos mobile units that go around rural 
areas. They would be important in and relevant to 
the area that I represent. 

Richard Simpson‟s point about A and E was first  
class. I reiterate that there was a significant  
decrease in the number of presentations at the 
local A and E because of the walk-in centre at  
Canary Wharf. Ian McKee said that people were 
paying twice—actually, there was a saving at A 
and E because considerably fewer people 
presented there.  

I share Ian McKee‟s view: I am very proud of our 
health service. I do not wish to deny that. I 
commend each and every person who works in 
that service.  

When Helen Eadie and I were asking about the 
people who presented at the walk-in centre, we 
found that quite a few of them had gone along for 
a second opinion. That is an important point.  
Some people were not quite sure that their 
diagnosis was right, so they sought a second 
opinion. It could be said that their service is  
therefore paid for twice, but I believe that many 
patients are entitled to a second opinion. I am not  
sure about that, but quite a lot of people did ask 
for one. 

I thank Helen Eadie for her excellent contribution 
to the debate, and for making the point about  
patients being at the forefront. The right to 
treatment is based on a right to access. Helen 
Eadie mentioned infertility and bariat ric surgery,  
which is a huge issue, but there must be a right of 
access in order to have a right to treatment in the 
NHS.  

There are six walk-in centres in England, not just  
one. I agree with Helen Eadie that NHS money 
follows the patient. I appreciate the fact that Ross 
Finnie is not attracted to what has happened in 
England and Wales, but the competition that he 
mentioned was certainly not what I saw—although 
I cannot speak for Helen Eadie. I did not see that  
at Tower Hamlets. The doctors who worked in that  
service had the same NHS contract but a different  
employer. Private doctors did not appear out of 
nowhere by magic; they were the same doctors  
who had worked for the primary care t rust; they 
just moved on to another employer.  

The cabinet secretary talked about an arm ‟s-
length relationship. I had thought that the private 
provider would be distant from the NHS but, as I 
said earlier, a member of the primary care trust  
that awarded the contract sits on the provider‟s 
board. The NHS and Atos Healthcare—that is the 
only example that I can give, because it was the 
only one that I saw—work together very closely. 

I accept that different countries have different  
models, and that none is quite identical to ours. I 
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thank the cabinet secretary for acknowledging the 
issues that have been raised by the committee.  
The points that have been raised—by our doctors‟  
party and others—have been measured and 
considered.  

The Convener: There is a new party. 

Mary Scanlon: There is a new party, yes. I can 
base my comments only on what Helen Eadie and 
I were able to see at first hand. I will not repeat  
what I said earlier about how impressed I was by 
the chronic disease management, the treatment of 
long-term conditions, access, screening and 
immunisation. 

On hard-to-doctor areas and the commercial 
sector, and referring to the existence of 
pharmacies with consulting rooms on every high 
street and in pretty well every village in Scotland, it 
appears from the submission by Community  
Pharmacy Scotland that it would be standing by 
and willing—should it prove necessary—to have a 
GP practising within high street pharmacies. That  
might be one model; I did mention it. 

11:45 
Nicola Sturgeon: Listening to Mary Scanlon 

extol the virtues of walk-in centres in England, we 
should not  lose sight of the fact that there are 
different models of primary care service around 
Scotland. In every part of the country, there are 
health centres and community hospitals with GPs 
that are co-located with minor injuries units, social 
work services, dentists and other aspects of 
primary care. Let us not falsely claim that all those 
exciting things are happening in England through 
commercial involvement and that none of them is  
happening in Scotland. Within the NHS model in 
Scotland, there is much of that innovation and 
better integration in primary care, which I believe 
is a good thing. 

The Convener: I invite Mary Scanlon to press or 
withdraw her amendment. 

Mary Scanlon: I press the amendment,  
convener.  

The Convener: The question is, that  
amendment 1 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  
FOR 
Scanlon, Mary (Highlands and Islands) (Con)  

AGAINST 
Eadie, Helen (Dunfermline East) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
FitzPatr ick, Joe (Dundee West) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Grant, Rhoda (Highlands and Islands) (Lab)  

McKee, Ian (Lothians) (SNP)  
Simpson, Dr  Richard (Mid Scotland and Fife) (Lab)  

The Convener: The result of the division is: For 
1, Against 7, Abstentions 0. 

Amendment 1 disagreed to.  

Section 29 agreed to.  

The Convener: I do not mean to be patronising,  
but I thank members for the quality of that debate. 

Section 30—Section 17C arrangements: 
persons with whom agreements can be made 

The Convener: Amendment 74, in the name of 
Dr Simpson, is grouped with amendments 60, 61,  
62, 75, 76, 63, 77, 78, 67, 68, 70, 79, 80, 72 and 
73A. 

Dr Simpson: Apart from amendment 73A, the 
amendments address the issue of how to effect  
the wish of the committee that is expressed in 
paragraph 139 of its stage 1 report. The report  
states: 

“All members of the Committee consider that there can 
be no guarantee that the exist ing model of general practice 
w ill survive in the long term. For example, there may come 
a time w hen a health board may struggle to secure primary  
medical services for a particular community, w hether that 
be in a rural location or a disadvantaged urban are a. One 
possible future development might be that a community  
might w ish to form a co-operative to contract for a GP 
practice if the health board had been unable to secure 
primary medical services through any of the currently  
available options”. 

Amendment 74 seeks to open the door to 
community co-operatives and other social 
enterprises.  

Amendment 75 is a technical amendment to 
allow such bodies to come in and the agreements  
to be with the party represented by the co-
operative or social enterprise.  

Amendment 76 seeks to define the co-
operatives, basically saying that  their purposes 
should be beneficial to the communities and that  
they should operate on a not-for-profit basis. I 
foresee that situation occurring in the not-too-
distant future. Indeed, co-operatives have been 
established in England that are working extremely  
well. The bill should allow the opportunity for such 
co-operatives to be established in Scotland, as an 
alternative structure.  

Amendments 77, 78 and 79 are technical.  

Amendment 80 requires the board to satisfy  
itself about the links, beneficial purposes and not-
for-profit operation of such organisations. 

Amendment 73A is slightly different in that it  
seeks to ensure that there is an affirmative 
resolution so that the matter can be discussed by 
the committee in full when alternative forms are 
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proposed or when it  is proposed that alternative 
health professionals should run GMS contracts. 

I move amendment 74. 

Nicola Sturgeon: The Government‟s 
amendments in the group seek to respond to the 
committee‟s comments at stage 1. They seek to 
provide further flexibility in defining those who are 
eligible to hold a primary medical services 
contract, by expanding the current definition of a 
qualifying company. As currently defined, a 
qualifying company is restricted to a company 
limited by shares. These amendments expand that  
definition to mean any company.  

That will allow many social enterprises to 
become holders of primary medical services 
contracts, provided that they also meet the 
existing criteria of having a medical practitioner or,  
for section 17C contracts, a health care 
professional, as one member of the company, and 
that all other members are individuals. All 
members of any such company will have to meet  
the criteria for involvement in patient care.  

I have informally consulted some voluntary  
sector representative bodies, and they have 
broadly welcomed the amendments. CEiS co-
authored a paper that was sent to the committee 
by Senscot social enterprise network and it has 
also indicated informally that it is content with the 
amendments. Obviously I do not speak for those 
organisations, and the committee might want to 
speak to them directly, but the representatives of 
the bodies to whom we spoke welcomed the 
amendments because they will provide further 
flexibility. 

Richard Simpson‟s amendments would 
introduce additional groups into the list of those 
who are eligible to hold a primary medical services 
contract, namely community co-operatives and 
other social enterprises. I have some sympathy 
with the amendments as they broadly seem to be 
trying to do what the Government amendments  
seek to do, but they do not define community co-
operatives and other social enterprises, nor do 
they require the members of those organisations 
to meet the criteria for involvement in patient care.  
For those two reasons I am not able to support  
Richard Simpson‟s amendments. 

I have some sympathy with the intention behind 
the amendments, but the flexibility offered by the 
Government amendments to the types of legal 
person able to hold a contract, together with my 
amendments to be debated in a later group that  
will allow nurses or other prescribed health care 
professionals to hold GMS contracts, will mean in 
practice that many social enterprise organisations 
that might wish to become contractors in primary  
medical services will be able to do so. Of course,  
members of such organisations will still need to 

meet the involvement criteria, but that is an 
important condition. 

For those reasons, I hope that Richard Simpson 
will acknowledge that we have gone some way 
towards addressing the committee‟s points, and I 
ask him to consider withdrawing his amendment 
74 and supporting the Government amendments, 
which, if they are all taken together, will deliver the 
flexibility that he is looking for. 

Rhoda Grant: I support the amendments in this 
group, particularly Richard Simpson‟s amendment 
on community co-ops, because that is important to 
the bill. 

The other amendments insist that a GP should 
be involved in the company that is delivering the 
service, and that is not feasible for a community  
co-op. The Office of the Scottish Charity Regulator 
rules mean that each co-op would probably be set  
up as a charity, which would not allow an 
employee to sit on the board. That is different from 
what the Government amendments are saying.  
However, it could not be argued that a community  
co-op has no interest in the delivery of medical 
services, because it would be made up of people 
from the community to which the services would 
be delivered, so there would be an interest there,  
even if the GP could not  sit on the board because 
that is against charity regulation. 

I come from a rural area, and know that there is  
good practice out there, when GPs who might be 
looking for people to share in their practice or who 
want  to sell their practice involve the local 
community in recruiting a new GP. That has been 
very helpful. It is important to take the extra step,  
especially in communities in which co-ops have 
taken the lead in community development. It is  
important to allow them to recruit their GP to meet  
the needs of their community. 

Aside from that, allowing community co-ops to 
be involved would have a beneficial impact on 
communities in hard-to-doctor areas in inner cities  
and so on, because it would grow stronger 
communities in areas where there may be 
community breakdown. We have not really spoken 
or thought about that issue, but it would be a 
knock-on benefit. We need to include in the bill a 
provision that deals with community co-ops, as 
they are quite distinct from the other categories  
listed in the bill. 

Ross Finnie: I will address first the cabinet  
secretary‟s amendments, which are helpful. I was 
concerned that companies limited by guarantee 
were not covered by the bill, as they have no 
shareholders. As the cabinet secretary said, the 
amendments extend to a number of other 
organisations that are constructed in that way. I 
have pursued with her the other arrangements that  
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might be entered into under existing contractual 
operations. 

I have some sympathy with what Richard 
Simpson is trying to do. In his amendments, he is 
trying to keep matters relatively simple and 
provide greater clarity than was evident in the 
general discussion that took place at stage 1. I am 
not trying to be clever, as I might not have come 
up with anything better, but amendment 76 would 
insert two new subparagraphs in the 1978 act. The 
reference to community co-operatives having links  
or pursuing purposes beneficial  
“to the community for w hich the primary medical services  
are to be provided”  

is interesting but, unfortunately, the amendment 
does not necessarily link community co-operatives 
to the provision of those services. There is a slight  
disjunction in the flow of the provision, which is a 
little awkward. That is important because,  
notwithstanding the important points that Rhoda 
Grant made in relation to charity law, there should 
be a more direct link to the purpose of community  
co-operatives. I know that that is  difficult—Rhoda 
Grant made the point well—but I do not think that  
subparagraph (i) of the new paragraph that would 
be inserted by amendment 76 gives quite the 
same coverage as other provisions in the bill.  
When winding up, Richard Simpson may want to 
consider the suggestion by the cabinet secretary  
and others that he lodge the amendment again in 
a form that fits more naturally with the other 
categories listed in new section 17CA(2) but  
affords a form of arrangement for community co-
operatives that is very different from those 
prescribed in paragraphs (a) to (f). 

Helen Eadie: I refer members to my entry in the 
register of interests, as in the past I have been 
sponsored by the Co-operative Party. I am a 
lifelong supporter of the co-op ideology, so it is 
with great pleasure that I support Richard 
Simpson‟s amendments this morning. We should 
keep in mind the fact that there are many forms of 
social enterprise. The memoranda and articles of 
association that can be drafted and designed 
provide for a variety of community co-operatives 
and social enterprises. We should not get too 
hung up on the use of the term “community co-op”.  
It is fundamental that we accept that co-ops are at  
the heart of mutuality—they gave birth to that idea.  

I am pleased that the cabinet  secretary has 
responded so positively to what the committee has 
been trying to achieve,  but  it is important  to 
include in the bill the definitions that Richard 
Simpson sets out in amendments 74 and 76,  
because there is always a danger that someone 
may try to establish a social enterprise that does 
not correspond to what we understand a 
community co-operative or social enterprise to be.  

It is important to require that the community co-
operative 
“has suff icient links, and pursues purposes beneficial, to 
the community”,  

because there is a danger that, otherwise, a 
company could come along in disguise and try to 
set up a community co-op. 

The cabinet secretary made the point that the 
community co-operative or company limited by 
guarantee would have to have a medical 
practitioner as a member of the board. We have to 
approach that with a degree of caution, given what  
is normal in many social enterprises. I hear what  
Rhoda Grant says, but in many social 
enterprises—I have been involved in setting up 
many—there is another issue that needs to be 
taken into account: in a rural setting, or even in a 
big city, there might not be such a professional on 
the board in the beginning, but once someone has 
been appointed they can become a member of it.  
The issue would be the danger of not allowing 
something to happen. I do not know whether I am 
getting my point over, or whether the cabinet  
secretary understands the point I am making.  

The cabinet secretary is saying that if a GP is  
not a member of the board to begin with, the 
community enterprise cannot exist, but once a GP 
has been appointed it would satisfy the criteria.  
The danger is that an enterprise in a rural area of 
the Highlands and Islands might not have that  
person in the beginning, but it would satisfy the 
criteria later on. I hope that amendments that we 
agree to today or at stage 3 ensure that there is  
provision for that, because it is important to 
provide for it. 

12:00 
Mary Scanlon: I, too, would like to put on the 

record the excellent work of community co-
operatives and social enterprises, some of which 
were present in the Parliament‟s garden lobby last  
night.  

I am concerned about the issues that are raised 
by this group of amendments. There is a proposed 
extension to community co-operatives and social 
enterprises, but it is limited to one type of 
organisation: those that have a medical 
practitioner involved in patient care. That is not  
flexible enough. I will give two examples from the 
Highlands to illustrate why.  

This morning, we received the guidance on the 
retirement provision and the reasonable absence 
provision. I hope that I have taken in the 
information in the short time that we have had. My 
first example is a retired GP—I know one—who 
wants his practice to be taken over by a family  
member but has to wait until they graduate. Such 
a GP might retire from the practice and employ 
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another doctor to run it in the interim until his  
daughter can take over, but under the new 
arrangements he would be given a retirement  
period of only six months, so it would not be 
allowed. The proposals appear to have unintended 
consequences and they are restrictive. 

My second example is a disabled GP who is  
unable to commit to providing medical services but  
still has a commitment to his or her patients and 
the NHS and wishes to maintain their practice by 
employing another doctor. 

The proposals limit the provision of general 
medical services too much, so I will not support  
the cabinet secretary‟s amendments. They are not  
flexible enough in terms of patient access, patient  
care and the setting up of a diverse structure of 
organisations. 

Nicola Sturgeon: The six-month period that  
Mary Scanlon refers to relates to new contracts. In 
established contracts, the transitional period for a 
GP retiring is five years. I hope that that deals with 
her concern.  

I think that, Mary Scanlon aside, there is a fair 
degree of consensus on what we are trying to 
achieve here. I certainly hope that members will  
back the Government amendments, because I 
believe that they take us in the right direction.  

Although, as I said at the outset, I have 
sympathy with the motive behind Richard 
Simpson‟s amendments, they contain certain key 
terms such as “community co-operative”, “social 
enterprise”, “not-for-profit basis” and, indeed,  
“community” that are not defined anywhere in law.  
I take Helen Eadie‟s point that there are different  
forms of community co-operative, but the fact is  
that we are trying to pass legislation and need to 
provide a legal definition of such terms. 

As I said earlier, I believe that the Government 
amendments provide a large proportion of the 
flexibility that members are looking for. If Richard 
Simpson agrees to withdraw amendment 74 and 
not move the others in this group, I will be happy 
to continue the discussion to see whether we can 
do anything more to close the gap between the 
Government‟s position and the views of committee 
members, certainly Labour committee members. I 
cannot give an absolute guarantee that we will be 
successful in that, but I am certainly willing to 
continue to discuss the matter and see what is  
possible.  

Dr Simpson: We have had another very useful 
debate and I welcome and support the 
Government amendments, which provide greater 
flexibility with regard to the form of the companies 
that might be involved. However, there is still a 
debate about whether the requirement for a 
medical practitioner—or, i f the other amendments  
are agreed to, some other health professional—to 

be involved in the company, in whatever form it  
takes, still excludes community co-operatives that  
do not have any health professionals and prevents  
them from playing a role. There might well be 
communities, particularly in villages, where no 
health professionals are in residence or where the 
health professional does not want to be part of the 
co-operative.  

I will withdraw amendment 74 not because of 
any assurance that the Government will lodge 
similar amendments at stage 3 but because of the 
assurance that  we can discuss where my initial,  
perhaps slightly ham-fisted, attempt to define 
these things is inadequate. I accept that it is 
necessary to define these matters properly. In 
view of the Government‟s undertaking to work with 
us to reach an agreement on amendments that  
either the Government or I can lodge at stage 3, I 
will withdraw amendment 74 and not move 
amendments 75 to 80.  

I will take the convener‟s advice about what to 
do with amendment 73A, because it links to 
amendment 73 about eligibility. 

The Convener: You do not need to deal with 
amendment 73A at the moment.  

Dr Simpson, we would never call you ham-
fisted, but you do have to ask the committee‟s 
permission to withdraw your amendment. 

Dr Simpson: I got a lot of help from our support  
staff, but perhaps I did not make things as tight as  
I might have done.  

The Convener: The point is that you cannot just  
withdraw your amendments; you have to seek 
leave to withdraw them.  

Amendment 74, by agreement, withdrawn.  

The Convener: And that is subject to 
amendment 73A still being live. [Interruption.] The 
clerk tells me that we will come on to that. I believe 
that that is a technical expression.  

Amendments 60 to 62 moved—[Nicola 
Sturgeon].  

The Convener: Do members object to a single 
question being put on these amendments? 

Members: No. 

The Convener: The question is, that  
amendments 60 to 62 be agreed to. Are we 
agreed? 

Members: No. 

The Convener: There will be a division.  
FOR 
Eadie, Helen (Dunfermline East) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
FitzPatr ick, Joe (Dundee West) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
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Grant, Rhoda (Highlands and Islands) (Lab)  
McKee, Ian (Lothians) (SNP)  
Simpson, Dr  Richard (Mid Scotland and Fife) (Lab)  

AGAINST 
Scanlon, Mary (Highlands and Islands) (Con)  

The Convener: The result of the division is: For 
7, Against 1, Abstentions 0. [Interruption.]  

The clerk is saying that we should vote on 
amendments 60 to 62 individually. Do members  
wish to vote for them individually or en bloc? 

Members: En bloc. 

The Convener: We have voted for them en 
bloc. I love correcting the clerks for a change. 

Amendments 60 to 62 agreed to. 

Amendment 75 not moved.  

The Convener: Amendment 81, in the name of 
Ian McKee, is grouped with amendment 82. 

Ian McKee: I agree with the cabinet secretary  
that, whatever institution is providing patient care,  
it must demonstrate involvement in patient care.  
Further, I believe that that involvement must take 
place in the community in which that care is being 
provided.  

Under the bill as it stands, it is possible for a 
health care professional who provides a minimal 
service in primary care—as little as one day a 
week for something like 42 weeks a year—to 
provide that service anywhere in the national 
health service in the United Kingdom. That means 
that a health care professional who provides a 
service in London could apply to provide a health 
care service in Wick. However, even within 
Scotland—i f we leave the issue of the UK aside for 
the moment—there are great differences between 
primary care practices. 

I was inclined at first to lodge an amendment 
that said that the health care professional who is  
involved in patient care should be a member of the 
practice in question but, through discussions with 
colleagues, I realised that, especially in deprived 
areas, some practices come up with innovative 
solutions within their mini-area or community and 
that the law of unintended consequences could 
mean that such an amendment would prevent  
such developments.  

Nevertheless, I see no reason why we should 
agree that a health care professional who works in 
the health service only one day a week should be 
able to provide services all over the country. That  
is not a hypothetical situation: in England, one 
organisation runs between 35 and 40 practices 
throughout the United Kingdom. I feel that if such 
a situation were to occur in Scotland there would 
be little difference between that and an ordinary  
commercial company providing a service, which is  

something the cabinet secretary has said she 
wishes to discourage.  

Amendment 82 deals with the same principle as  
amendment 81.  

I move amendment 81. 

Dr Simpson: The restrictions and definitions 
that the cabinet secretary has laid down in the 
paper are adequate. I would be slightly concerned 
if the provision limited doctors to only one health 
board area, as lots of practices go across two or 
three health board areas. If a doctor were working 
in only one section of such a practice, they would 
not be able to contract with the health board for 
the other part of the service.  

The way in which the bill is written assures me 
that we have sufficient restrictions with regard to 
involvement. I do not think that amendment 82 is  
necessary and I will oppose it.  

The Convener: It is rather nice to see our two 
doctors opposing each other for a change. They 
were getting too pally for a while— 

Dr Simpson: It  is because you said that we 
were in the doctors‟ party. 

The Convener: You were setting up your own 
sub-group, I know.  

Ross Finnie: I share Richard Simpson‟s view 
but I have a question for Ian McKee. I am 
concerned that the amendments might have the 
unintended consequence of preventing a 
newcomer from being employed in a different  
health board area. For example, some person 
might decide that they want to establish a practice 
in the Highlands although they are currently  
employed by NHS Greater Glasgow and Clyde 
and all their experience has been within that  
health board. Perhaps Ian McKee or the cabinet  
secretary could clarify that.  

12:15 
Mary Scanlon: As Ian McKee was speaking, I 

was thinking not  just about the scenario that Ross 
Finnie has outlined but about locum doctors. Many 
self-employed, independent contracting GPs find 
themselves working as locum doctors, providing 
an out -of-hours service in various parts of 
Scotland. As Rhoda Grant will be aware, the out-
of-hours service in the Highlands is so difficult  to 
staff that it has been known for doctors to come 
from Poland and Germany for a weekend shift. I 
appreciate what Ian McKee is saying, but I am 
concerned that the amendments would have 
unintended consequences. 

Nicola Sturgeon: Amendments 81 and 82 
introduce an additional requirement that  
contractors to a primary medical services contract  
with a health board must have sufficient  
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involvement in patient care not just anywhere, but  
in the specific health board area. In responding to 
the committee‟s stage 1 report, I said that I would 
consider whether the involvement criteria should 
be more tightly drawn. Amendments 81 and 82 
would certainly do that. However, as we have 
heard from committee members today, another 
view is that we should not be any more restrictive 
in drafting the involvement criteria.  

As on many other aspects of the bill, there is  
fierce debate on the issue. Notwithstanding that,  
there are technical issues about the drafting of the 
amendments. For that reason I ask Ian McKee not  
to press them today, although I give him an 
undertaking that we will have further discussions 
with him and other members of the committee with 
a view to lodging at stage 3 amendments that  
specify further the involvement criteria that will  
require to be met.  

Ian McKee: I thank those members who have 
taken part in the debate on my amendments. They 
have given me cause to reflect. The principle 
behind the amendments is the most important  
thing: I feel that unless some modification is made 
to the bill it will open the door to commercial 
intrusion in a way that we do not want in the rest of 
the bill, but I appreciate that I have perhaps been 
a little ham-fisted.  

Dr Simpson: You, too? 

The Convener: Join the ham-fisted club.  

Ian McKee: I am glad that my concerns have 
been taken on board and happily seek leave to 
withdraw amendment 81.  

Amendment 81, by agreement, withdrawn.  

Amendment 76 not moved.  

Amendment 63 moved—[Nicola Sturgeon].  

The Convener: The question is, that  
amendment 63 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  
FOR 
Eadie, Helen (Dunfermline East) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
FitzPatr ick, Joe (Dundee West) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Grant, Rhoda (Highlands and Islands) (Lab)  
McKee, Ian (Lothians) (SNP)  
Simpson, Dr  Richard (Mid Scotland and Fife) (Lab)  

AGAINST 
Scanlon, Mary (Highlands and Islands) (Con)  

The Convener: The result of the division is: For 
7, Against 1, Abstentions 0. 

Amendment 63 agreed to. 

Amendment 77 not moved.  

Amendment 2 not moved.  

Section 30, as amended, agreed to. 

Section 31—Eligibility to be contractor under 
general medical services contract 

The Convener: Amendment 64, in the name of 
the cabinet secretary, is grouped with 
amendments 65, 66, 69, 71 and 73.  

Nicola Sturgeon: The amendments in this  
group will enable the Scottish Government to react  
quickly to any future changes in circumstances 
that might require more flexibility in the way in 
which health boards contract for primary medical 
services. I am grateful to the committee for 
highlighting the issue at stage 1.  

The amendments propose the introduction of a 
regulation-making power that will allow Scottish 
ministers to amend the list of those who are 
eligible to hold a general medical services 
contract. Such regulations will have the effect of 
extending the list to health care professionals  
other than medical practitioners, and could be 
used to permit only a particular type of health care 
professional to hold a contract. For example, it  
would be possible for future regulations to apply  
only to nurses or more generally, depending on 
the circumstances at the time and on what is  
decided to be appropriate. The amendments also 
decree that the regulations will be subject to the 
affirmative procedure.  

I move amendment 64. 

Dr Simpson: I thank the minister for lodging 
amendment 64 and for the way in which it is  
phrased. It refers to “health care professional”,  
which means that we need to discuss, debate and 
define that term. 

The RCN raised the point, and in its stage 1 
report the committee concluded that the RCN‟s 
position was “measured and reasonable”. We 
requested the amendment that the Government 
has now lodged, but there are other groups to 
which the provision might apply in future. I am 
thinking particularly of physician assistants, whose 
role is growing in England. As circumstances 
change, the provision could apply to them. As 
drafted, the amendments in the group will be 
extremely helpful in allowing for the potential 
extension of the role, depending on how general 
practice develops. I therefore support the 
amendments. 

Mary Scanlon: I put it on record that many 
nurses and health care professionals are more 
than capable of holding a GMS contract, but I still 
think that what is being proposed is too restrictive.  
I do not think that the bill gives sufficient  flexibility, 
as I have said previously, and I do not support the 
amendments. 
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Nicola Sturgeon: Richard Simpson is  
absolutely right. As drafted, the amendments will  
allow a future Government to make regulations 
that allow nurses and a range of different health 
professionals to hold GMS contracts. The 
amendments will give ministers flexibility to restrict 
the application of such regulations to nurses or to 
any other group. The amendments therefore 
provide the additional flexibility that the committee 
asked for at stage 1.  

It is for Mary Scanlon to vote as she sees fit, but  
given that the thrust of her objection to the bill  
seems to be that it does not provide enough 
flexibility, it is a bit strange for her to vote against  
amendments that will  deliver more flexibility. That  
is just a passing observation. 

The Convener: The question is, that  
amendment 64 be agree to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  
FOR 
Eadie, Helen (Dunfermline East) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
FitzPatr ick, Joe (Dundee West) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Grant, Rhoda (Highlands and Islands) (Lab)  
McKee, Ian (Lothians) (SNP)  
Simpson, Dr  Richard (Mid Scotland and Fife) (Lab)  

ABSTENTIONS  
Scanlon, Mary (Highlands and Islands) (Con)  

The Convener: The result of the division is: For 
7, Against 0, Abstentions 1. 

Amendment 64 agreed to. 

Amendment 78 not moved.  

Amendments 65 to 70 moved—[Nicola 
Sturgeon].  

The Convener: As no member objects to a 
single question being put on amendments 65 to 
70, the question is, that amendments 65 to 70 be 
agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  

FOR 
Eadie, Helen (Dunfermline East) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
FitzPatr ick, Joe (Dundee West) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Grant, Rhoda (Highlands and Islands) (Lab)  
McKee, Ian (Lothians) (SNP)  
Simpson, Dr  Richard (Mid Scotland and Fife) (Lab)  

ABSTENTIONS  
Scanlon, Mary (Highlands and Islands) (Con)  

The Convener: The result of the division is: For 
7, Against 0, Abstentions 1. 

Amendments 65 to 70 agreed to. 

Amendments 79, 82 and 80 not moved.  

Amendment 71 moved—[Nicola Sturgeon].  

The Convener: The question is, that  
amendment 71 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  

FOR 
Eadie, Helen (Dunfermline East) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
FitzPatr ick, Joe (Dundee West) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Grant, Rhoda (Highlands and Islands) (Lab)  
McKee, Ian (Lothians) (SNP)  
Simpson, Dr  Richard (Mid Scotland and Fife) (Lab)  

ABSTENTIONS  
Scanlon, Mary (Highlands and Islands) (Con)  

The Convener: The result of the division is: For 
7, Against 0, Abstentions 1. 

Amendment 71 agreed to. 

Amendment 72 moved—[Nicola Sturgeon].  

The Convener: The question is, that  
amendment 72 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  
FOR 
Eadie, Helen (Dunfermline East) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
FitzPatr ick, Joe (Dundee West) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Grant, Rhoda (Highlands and Islands) (Lab)  
McKee, Ian (Lothians) (SNP)  
Simpson, Dr  Richard (Mid Scotland and Fife) (Lab)  

AGAINST 
Scanlon, Mary (Highlands and Islands) (Con)  

The Convener: The result of the division is: For 
7, Against 1, Abstentions 0. 

Amendment 72 agreed to. 

Amendment 73 moved—[Nicola Sturgeon].  

Amendment 73A moved—[Dr Richard Simpson]. 

The Convener: The question is, that  
amendment 73A be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  
FOR 
Eadie, Helen (Dunfermline East) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Simpson, Dr  Richard (Mid Scotland and Fife) (Lab)  

AGAINST 
Finnie, Ross (West of Scotland) (LD)  
FitzPatr ick, Joe (Dundee West) (SNP)  
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Grahame, Christine (South of Scotland) (SNP)  
McKee, Ian (Lothians) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  

The Convener: The result of the division is: For 
3, Against 5, Abstentions 0. 

Amendment 73A disagreed to. 

The Convener: The question is, that  
amendment 73 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  

FOR 
Eadie, Helen (Dunfermline East) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
FitzPatr ick, Joe (Dundee West) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Grant, Rhoda (Highlands and Islands) (Lab)  
McKee, Ian (Lothians) (SNP)  
Simpson, Dr  Richard (Mid Scotland and Fife) (Lab)  

ABSTENTIONS  
Scanlon, Mary (Highlands and Islands) (Con)  

The Convener: The result of the division is: For 
7, Against 0, Abstentions 1. 

Amendment 73 agreed to. 

Amendment 3 not moved.  

Section 31, as amended, agreed to. 

Section 32—Orders and regulations 

Amendments 59 and 17 not moved. 

The Convener: Amendment 38, in the name of 
the minister, is in a group on it own.  

Nicola Sturgeon: Amendment 38 changes from 
negative to affirmative the procedure under which 
the Scottish ministers may make regulations in 
relation to section 17. Section 17 allows ministers  
to make regulations to provide for the provisions in 
the bill relating to the register of tobacco retailers  
to apply to 

“vessels, vehicles and other moveable structures subject to 
such modif ications as they consider necessary or 
expedient.”  

We lodged amendment 38 in response to 
recommendations made by the Subordinate 
Legislation Committee and endorsed by the Health 
and Sport Committee. We have drafted 
regulations that will allow retailers who sell 
tobacco from vehicles and moveable structures to 
apply to be on the register of tobacco retailers.  
The regulations are in line with the street traders  
scheme. No regulations have been drafted yet in 
relation to vessels, as initial consultation did not  
indicate that tobacco was sold from such outlets. 
However, as Rhoda Grant said earlier, there may 
well be a need to regulate in that way. 

I move amendment 38. 

Amendment 38 agreed to. 

The Convener: Amendment 39, in the name of 
the minister, is in a group on its own.  

Nicola Sturgeon: Amendment 39 requires al l  
regulations made in relation to the fixed-penalty  
notice scheme under schedule 1 to the bill to be 
subject to affirmative procedure. Schedule 1 
includes powers to allow ministers to make 
regulations setting the amount of the fixed penalty, 
the period in which the fixed penalty can be given 
and the deadlines for payment. The bill currently  
allows ministers to make some regulations under 
schedule 1 by negative procedure and some by 
affirmative procedure. Amendment 39 is in 
response to recommendations that were made by 
the Subordinate Legislation Committee and 
endorsed by the Health and Sport Committee. 

I move amendment 39. 

Amendment 39 agreed to. 

Section 32, as amended, agreed to. 

Section 33 agreed to.  

Schedule 2 
MINOR AND CONSEQUENTIAL MODIFICATIONS 

Amendment 18 moved—[Ian McKee]—and 
agreed to. 

12:30 
The Convener: Amendment 40, in the name of 

Mary Scanlon, has already been debated with 
amendment 12. If amendment 40 is agreed to, I 
cannot call amendment 19, as it will be pre -
empted.  

Amendment 40 not moved.  

Amendment 19 moved—[Ian McKee]—and 
agreed to. 

Amendment 4 not moved.  

Schedule 2, as amended, agreed to. 

Sections 34 and 35 agreed to.  

Long Title 

Amendments 41 and 5 not moved.  

Long title agreed to.  

The Convener: That is grand. That ends stage 
2 consideration of the bill. We were racing towards 
the end there. I thank the cabinet secretary for 
attending and for some interesting debate.  
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Amendments to the Bill since the previous version are indicated by sidelining in the right 
margin. Wherever possible, provisions that were in the Bill as introduced retain the original 

numbering. 
 
 
 
 
 

Tobacco and Primary Medical Services 
(Scotland) Bill 

[AS AMENDED AT STAGE 2] 
 
 
 
 
An Act of the Scottish Parliament to make provision about the retailing of tobacco products, 
including provision prohibiting the display of tobacco products and establishing a register of 
tobacco retailers; to amend the criteria for eligibility to provide primary medical services under 
the National Health Service (Scotland) Act 1978; and for connected purposes. 
 
 

PART 1 5 

TOBACCO PRODUCTS ETC. 

CHAPTER 1 

DISPLAY AND SALE OF TOBACCO PRODUCTS 

Display of tobacco products etc. 

1 Prohibition of tobacco displays etc. 10 

(1) A person who in the course of business displays or causes to be displayed tobacco 
products or smoking related products in a place where tobacco products are offered for 
sale commits an offence. 

(2) A person does not commit an offence under subsection (1) if the display— 

(a) is in a specialist tobacconist, 15 

(b) does not include cigarettes or hand-rolling tobacco, and 

(c) complies with any prescribed requirements. 

(3) A person does not commit an offence under subsection (1) if— 

(a) the tobacco products or smoking related products are displayed in the course of a 
business involving the sale of tobacco products only to persons who carry on a 20 
tobacco business (or their employees), and 

(b) the display complies with any prescribed requirements. 
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(4) The Scottish Ministers may provide in regulations that no offence is committed under 
subsection (1) in relation to a display of tobacco products or smoking related products 
which complies with requirements specified in the regulations. 

(5) A person guilty of an offence under subsection (1) is liable on summary conviction to a 
fine not exceeding level 4 on the standard scale. 5 

(6) For the purposes of subsection (1), a website is not a place. 

(7) In subsection (2), “specialist tobacconist” has the meaning given by section 6(2) of the 
Tobacco Advertising and Promotion Act 2002 (c.36). 

 
2 Displays which are also advertisements 

The Scottish Ministers may by regulations provide that a display of tobacco products or 10 
smoking related products which also amounts to an advertisement is to be treated for the 
purposes of offences under this Act and the Tobacco Advertising and Promotion Act 
2002— 

(a) as an advertisement and not as a display, or 

(b) as a display and not as an advertisement.  15 

 
3 Regulation of display of prices 

(1) The Scottish Ministers may by regulations impose requirements in relation to the display 
in the course of business of prices of tobacco products or smoking related products in a 
place where tobacco products are offered for sale.  

(2) For the purposes of subsection (1), a website is not a place but the regulations may 20 
otherwise provide for the meaning of “place” in that subsection. 

(3) A person who displays or causes to be displayed prices of tobacco products or smoking 
related products in breach of a requirement contained in the regulations commits an 
offence. 

(4) A person guilty of an offence under subsection (3) is liable on summary conviction to a 25 
fine not exceeding level 4 on the standard scale. 

(5) The regulations may provide that a display of prices which also amounts to an 
advertisement is to be treated for the purposes of offences under this Act and the 
Tobacco Advertising and Promotion Act 2002— 

(a) as an advertisement and not as a display of prices, or 30 

(b) as a display of prices and not as an advertisement. 

 
Sale of tobacco products etc. 

4 Sale of tobacco products to persons under 18 

(1) A person who sells a tobacco product or cigarette papers to a person under the age of 18 
commits an offence. 35 

(2) It is a defence to a charge in proceedings against a person (“the accused”) under 
subsection (1) that— 

(a) the accused believed the person under the age of 18 (“the customer”) to be aged 
18 or over, and  
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(b) the accused had taken reasonable steps to establish the customer’s age. 

(3) For the purposes of subsection (2)(b)(i), the accused is to be treated as having taken 
reasonable steps to establish the customer’s age if and only if— 

(a) the accused was shown any of the documents mentioned in subsection (4), and 

(b) that document would have convinced a reasonable person as to the customer’s 5 
age. 

(4) The documents referred to in subsection (3)(a) are any document bearing to be— 

(a) a passport, 

(b) a European Union photocard driving licence, or 

(c) such other document, or a document of such description, as may be prescribed. 10 

(5) A person guilty of an offence under subsection (1) is liable on summary conviction to a 
fine not exceeding level 4 on the standard scale. 

 
4A Purchase of tobacco products by persons under 18 

(1) A person under the age of 18 who buys or attempts to buy a tobacco product or cigarette 
papers commits an offence. 15 

(2) It is not an offence under subsection (1) for a person under the age of 18 to buy or 
attempt to buy a tobacco product or cigarette papers if the person is authorised to do so 
by a council officer or a constable for the purpose of determining whether an offence is 
being committed under section 4. 

(3) A council officer or a constable may authorise a person under the age of 18 to buy or 20 
attempt to buy a tobacco product or cigarette papers only if satisfied that all reasonable 
steps have been or will be taken to avoid any risk to the welfare of the person. 

(4) A person guilty of an offence under subsection (1) is liable on summary conviction to a 
fine not exceeding level 1 on the standard scale. 

 
4B Purchase of tobacco products on behalf of persons under 18 25 

(1) A person aged 18 or over who knowingly buys or attempts to buy a tobacco product or 
cigarette papers on behalf of a person under the age of 18 commits an offence. 

(2) A person guilty of an offence under subsection (1) is liable on summary conviction to a 
fine not exceeding level 4 on the standard scale. 

 
4C Confiscation of tobacco products from persons under 18 30 

(1) Where a constable has reasonable grounds for suspecting that a person in a public 
place— 

(a) is under the age of 18, and 

(b) is in possession of a tobacco product or cigarette papers, 

the constable may require the person to surrender the tobacco product or, as the case 35 
may be, the cigarette papers to the constable. 

(2) A constable making a requirement under subsection (1) may also require the person to 
supply the constable with the person’s name and address. 
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(3) Where a constable makes a requirement under subsection (1) the constable must inform 
the person concerned— 

(a) of the constable’s suspicion, and 

(b) of the fact that failure to comply with a requirement made under subsection (1) or 
(2) is an offence. 5 

(3A) A constable may arrest without warrant any person who fails to comply with a 
requirement made under subsection (1). 

(4) A person who fails to comply with a requirement made under subsection (1) or (2) 
commits an offence. 

(5) A person guilty of an offence under subsection (4) is liable on summary conviction to a 10 
fine not exceeding level 2 on the standard scale. 

(6) The constable may dispose of any tobacco product or cigarette papers surrendered to the 
constable in such manner as the constable considers appropriate. 

(7) In this section “public place” includes— 

(a) any place to which the public have access for the time being (whether on payment 15 
of a fee or otherwise), and 

(b) any place to which the public do not have access but to which the person 
mentioned in subsection (1) has unlawfully gained access. 

 
5 Display of warning statements 

(1) A person who carries on a tobacco business must display a notice in accordance with 20 
subsection (2) in any premises where that business is carried on. 

(2) The notice must— 

(a) contain the following statement— 

“It is illegal to sell tobacco products to anyone under the age of 18”, and 

(b) be displayed in a prominent position in the premises where the statement is readily 25 
visible to persons at the point of sale of the tobacco products. 

(3) A person who fails, without reasonable excuse, to comply with subsection (1) commits 
an offence. 

(4) A person guilty of an offence under subsection (3) is liable on summary conviction to a 
fine not exceeding level 3 on the standard scale. 30 

(5) The Scottish Ministers may prescribe the dimensions of the notice to be displayed in 
accordance with this section and the size of the statement to be displayed on it.  

 
6 Prohibition of vending machines for the sale of tobacco products 

(1) A person who has the management or control of premises on which a vending machine 
is available for use commits an offence. 35 

(2) A person guilty of an offence under subsection (1) is liable on summary conviction to a 
fine not exceeding level 4 on the standard scale. 

(3) In this section, “vending machine” means an automatic machine for the sale of tobacco 
products (regardless of whether the machine also sells other products). 

1058



Tobacco and Primary Medical Services (Scotland) Bill 5 
Part 1—Tobacco products etc. 
Chapter 2—Register of tobacco retailers 
 
 

CHAPTER 2 

REGISTER OF TOBACCO RETAILERS 

Establishment 

7 Register of tobacco retailers 

(1) The Scottish Ministers must keep a register of persons carrying on a tobacco business 5 
(referred to in this Part as “the Register”). 

(2) In this Part, “registered” means entered in the Register, and “unregistered” is to be 
construed accordingly. 

 
Registration 

8 Application for registration and addition of premises etc. 10 

(1) A person may apply to the Scottish Ministers— 

(a) to be registered, or 

(b) to add further premises to the person’s entry in the Register. 

(2) The application must— 

(a) state the name and address of the applicant, 15 

(b) where it is an application under subsection (1)(a), state the addresses of all 
premises at which the applicant proposes to carry on a tobacco business, 

(c) where it is an application under subsection (1)(b), state the address of the further 
premises at which the applicant proposes to carry on a tobacco business, 

(d) contain such other information as is prescribed, and  20 

(e) be made in such form and manner as is determined by the Scottish Ministers. 

(3) The Scottish Ministers must grant the application unless— 

(a) it does not comply with the requirements in subsection (2), or 

(b) at the time the application is made, the applicant is banned, under a tobacco 
retailing banning order, from carrying on a tobacco business at any premises 25 
specified in the application. 

(4) On granting an application under subsection (1)(a), the Scottish Ministers must enter the 
following information in the Register— 

(a) the name and address of the applicant, 

(b) the addresses of the premises at which the applicant proposes to carry on a 30 
tobacco business, and 

(c) any other information which the Scottish Ministers consider appropriate. 

(5) On granting an application under subsection (1)(b), the Scottish Ministers must amend 
the applicant’s entry in the Register so as to include the address of the further premises 
at which the applicant proposes to carry on a tobacco business. 35 
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9 Certificates of registration 

On granting an application under section 8(3) the Scottish Ministers must issue to the 
applicant a certificate of registration in respect of each premises stated in the 
application. 

 
Changes to register 5 

10 Duty to notify certain changes 

(1) A registered person must give the Scottish Ministers notice of— 

(a) a change in the person’s name or address, 

(b) the fact that the person is no longer carrying on a tobacco business at an address 
noted in the person’s entry in the Register. 10 

(2) A notice under subsection (1) must be given within 3 months of the date of the change 
to which it relates. 

 
11 Changes to and removal from Register 

(1) The Scottish Ministers may correct the Register (following notification under section 10 
or otherwise) as they consider appropriate. 15 

(2) Where a tobacco retailing banning order is made against a registered person, the Scottish 
Ministers must amend the person’s entry in the Register so as to remove references to 
the premises specified in the order. 

(3) The Scottish Ministers may remove a person’s entry from the Register if— 

(a) as a result of a correction or amendment under subsection (1) or (2), there are no 20 
premises noted in the person’s entry in the Register, or 

(b) they are not satisfied that the person is carrying on a tobacco business. 

(4) Where the Scottish Ministers correct, amend or remove a person’s entry in the Register 
under this section, they must— 

(a) as soon as reasonably practicable notify the person of the correction, amendment 25 
or, as the case may be, removal, and 

(b) if it is appropriate to do so, issue at the same time to the person a revised 
certificate of registration. 

(5) The Scottish Ministers must reinstate a person’s entry in the register if— 

(a) the entry was removed under subsection (3)(b), and 30 

(b) the person notifies them no later than 28 days after notice of the removal is given 
under subsection (4)(a) that the person is still carrying on a tobacco business. 

(6) A notice under subsection (4)(a) may be given— 

(a) by delivering it to the person, 

(b) by leaving it at the person’s usual or last known address, 35 

(c) by sending it by post to the person at that address. 

 

1060



Tobacco and Primary Medical Services (Scotland) Bill 7 
Part 1—Tobacco products etc. 
Chapter 2—Register of tobacco retailers 
 

Tobacco retailing banning orders 

12 Tobacco retailing banning orders 

(1) A council may apply to the sheriff for an order banning a person from carrying on a 
tobacco business from premises within the council’s area. 

(2) An application under subsection (1) must specify the premises from which the person is 5 
to be banned from carrying on a tobacco business. 

(3) The sheriff may make an order banning the person from carrying on a tobacco business 
at the premises specified in the order if satisfied, on the balance of probabilities, that— 

(aa) the person has been the subject of 3 or more relevant enforcement actions in 
respect of each premises specified in the order, 10 

(ab) at least one of the actions occurred in the period of 2 months ending on the date 
the application was made, 

(ac) the conduct to which the actions relate took place within a period of 2 years, and 

(b) the making of the order is necessary to prevent the commission of further offences 
under Chapter 1 or 2. 15 

(4) A person is the subject of a relevant enforcement action if the person is— 

(a) issued with a fixed penalty notice (which is not subsequently withdrawn), or 

(b) convicted of an offence under Chapter 1 or 2. 

(5) An order made under this section has effect for the period (not exceeding 12 months) 
specified in the order beginning with the day the order is granted. 20 

(10) In this Part, an order made under this section is referred to as a “tobacco retailing 
banning order”. 

 
12A Tobacco retailing banning orders: ancillary orders 

(1) This section applies where— 

(a) a council has applied for a tobacco retailing banning order in respect of a person 25 
(“P”), or 

(b) a tobacco retailing banning order has been made in respect of P. 

(2) A council may apply to the sheriff for an ancillary order— 

(a) banning P from— 

(i) being connected to a person carrying on a tobacco business at the specified 30 
premises, 

(ii) seeking to control a person carrying on a tobacco business at the specified 
premises, 

(b) where P is not an individual, banning any person connected to P from— 

(i) carrying on a tobacco business at the specified premises, 35 

(ii) being connected to a person carrying on a tobacco business at the specified 
premises, 
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(iii) seeking to control a person carrying on a tobacco business at the specified 
premises. 

(3) A sheriff may make the ancillary order if— 

(a) the sheriff is satisfied, on the balance of probabilities, that the order is necessary 
to prevent the commission of further offences under Chapter 1 or 2, and 5 

(b) where this section applies by virtue of subsection (1)(a), the sheriff makes the 
tobacco retailing banning order. 

(4) An ancillary order made under this section ceases to have effect when the tobacco 
retailing banning order to which it relates ceases to have effect. 

(5) In subsection (2), “the specified premises” means the premises specified in the tobacco 10 
retailing banning order to which the ancillary order relates. 

(6) For the purposes of this section, a person is connected to a partnership, a limited liability 
partnership, a company or other body (whether incorporated or unincorporated) if the 
person— 

(a) in the case of a partnership, is a partner, 15 

(b) in the case of a limited liability partnership, is a member, 

(c) in the case of a company— 

(i) is a director, or 

(ii) has control of the company, 

(d) in any other case, is concerned in the management or control of the body. 20 

(7) For the purposes of subsection (6)(c)(ii), a person is taken to have control of a company 
if— 

(a) any of the directors of the company, or of any other company having control of 
the company, is accustomed to act in accordance with the person’s directions or 
instructions, or 25 

(b) the person is entitled to exercise, or to the control the exercise of, at least one third 
of the voting power at any general meeting of the company or of any other 
company having control of the company. 

 
12B Tobacco retailing banning orders etc.: appeals 

(1) A person against whom a tobacco retailing banning order or an ancillary order under 30 
section 12A is made may appeal to the sheriff principal, whose decision is final. 

(2) An appeal under this section must be made within 21 days of the order being made. 

(3) Where the appeal is against a tobacco retailing banning order, the sheriff principal may 
determine the appeal by— 

(a) quashing the order (and any ancillary order under section 12A relating to the 35 
order), 

(b) substituting for the period specified in the order under section 12(5) such other 
period of effect (ending no later than 12 months after the day the order was 
granted) as the sheriff principal considers appropriate, or 

(c) refusing the appeal. 40 
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(4) Where the appeal is against an ancillary order under section 12A, the sheriff principal 
may determine the appeal by— 

(a) quashing the order, or 

(b) refusing the appeal. 

 
12C Tobacco retailing banning orders etc.: notification to Scottish Ministers 5 

(1) On making a tobacco retailing banning order or an ancillary order under section 12A, 
the sheriff must notify the Scottish Ministers. 

(2) On determining an appeal under section 12B, the sheriff principal must notify the 
Scottish Ministers. 

 
Offences 10 

13 Offences relating to the Register 

(1) An unregistered person who carries on a tobacco business commits an offence. 

(2) A registered person who carries on a tobacco business at premises other than those noted 
in the person’s entry in the Register commits an offence. 

(3) A person who fails, without reasonable excuse, to comply with section 10(1) (duty to 15 
notify certain changes) commits an offence. 

(3A) A person who breaches a tobacco retailing banning order or an ancillary order made 
under section 12A commits an offence. 

(4) A person guilty of an offence under— 

(a) subsection (1), (2) or (3A) is liable on summary conviction to— 20 

(i) a fine not exceeding £20,000, 

(ii) imprisonment for a term not exceeding 6 months, or 

(iii) both, 

(b) subsection (3) is liable on summary conviction to a fine not exceeding level 2 on 
the standard scale. 25 

 
Register of tobacco retailers: miscellaneous and supplementary 

14 Public inspection of Register 

(1) On the basis of information contained in the Register, the Scottish Ministers must make 
available for public inspection a list of premises at which tobacco businesses are carried 
on or proposed to be carried on. 30 

(2) The list must be made available free of charge at all reasonable times. 

 
15 Council access to Register 

(1) The Scottish Ministers must make available to councils the information contained in the 
Register. 

(2) Information disclosed under subsection (1) may by used by councils only for the 35 
purpose of enabling or assisting them to perform their functions under this Part. 
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16 Delegation of functions relating to Register 

(1) The Scottish Ministers may, to such extent and subject to such conditions as they think 
appropriate, delegate any of their functions under this Chapter (other than excepted 
functions) to such person as they may determine. 

(2) An excepted function is a function relating to— 5 

(a) the making of regulations, or 

(b) the determination under section 8(2)(e) of the form and manner of an application. 

(3)  A delegation under subsection (1) may be varied or revoked at any time. 

 
17 Vehicles, vessels and moveable structures 

The Scottish Ministers may by regulations provide for this Chapter to apply in relation 10 
to vessels, vehicles and other moveable structures subject to such modifications as they 
consider necessary or expedient.  

 
CHAPTER 3 

ENFORCEMENT AND FIXED PENALTIES 

Enforcement 15 

18 Enforcement 

(1) It is the duty of a council to enforce within its area the provisions of Chapters 1 and 2 
and regulations made under them. 

(2) The Scottish Ministers may direct, in relation to a particular case or cases of a particular 
description, that any duty imposed on a council by subsection (1) is to be discharged by 20 
the Scottish Ministers and not by the council. 

(3) Where a direction has effect under subsection (2), sections 20 to 24 apply, in relation to 
the particular case, or cases of the description, specified in the direction— 

(a) as if references to a council officer were references to a person acting on behalf of 
the Scottish Ministers, and 25 

(b) with references to a person’s area being read in accordance with any 
modifications specified in the direction. 

 
19 Programmes of enforcement 

(1) A council must, at least once in every period of 12 months, carry out a programme of 
enforcement action in its area. 30 

(2) For the purposes of subsection (1), a programme of enforcement action is a programme 
involving one or both of the following— 

(a) the investigation of complaints in respect of alleged offences under Chapter 1 or 
2, 

(b) the taking of other measures intended to reduce the incidence of offences under 35 
those Chapters. 
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Fixed penalties 

20 Fixed penalties 

(1) An enforcement officer may give a person a fixed penalty notice if the officer has reason 
to believe that the person has committed an offence under Chapter 1 or 2. 

(1A) But a person may be given a fixed penalty notice only if the person is aged 16 or over. 5 

(2) An enforcement officer is— 

(a) a council officer for the area in which the offence is believed to have been 
committed, or 

(b) a constable. 

(3) Schedule 1 makes further provision about fixed penalties. 10 

 
Powers of entry etc. 

21 Powers of entry etc. 

(1) For the purpose of carrying out a council’s functions under this Part, a council officer is 
entitled to— 

(a) enter any premises (other than premises used only as a private dwelling house), 15 

(b) inspect and examine the premises, 

(c) require the production of any book, document, data, record (in whatever form it is 
held) or product and inspect it, and take copies of or extracts from it, 

(d) take possession of any book, document, data, record (in whatever form it is held) 
or product which is on the premises and retain it for as long as the officer 20 
considers necessary, 

(e) require any person to give the officer such information, or afford the officer such 
facilities and assistance, as the officer considers necessary. 

(2) A person is not required by subsection (1) to answer any question or produce any 
document which the person would be entitled to refuse to answer or produce in 25 
proceedings in a court in Scotland. 

 
22 Warrants for entry 

(1) A sheriff may by warrant authorise a council officer to enter (if necessary using 
reasonable force) any premises (other than premises used only as a private dwelling 
house) for the purpose of carrying out a council’s functions under this Part. 30 

(2) A warrant may be granted under subsection (1) only if the sheriff is satisfied by 
evidence on oath— 

(a) that there are reasonable grounds for entering the premises in question, and 

(b) that— 

(i) entry to the premises has been or is likely to be refused and that notice of 35 
intention to apply for a warrant under this section has been given to the 
occupier,  
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(ii) a request for entry, or the giving of such notice, would defeat the object of 
the entry, 

(iii) the premises are unoccupied, or 

(iv) the occupier is temporarily absent and it might defeat the object of the entry 
to await the occupier’s return. 5 

(3) A warrant granted under this section continues in force until the end of the period of one 
month beginning with the date on which it is granted. 

 
23 Powers of entry and warrants for entry: supplementary 

(1) A council officer entering any premises under section 21 or in accordance with a 
warrant granted under section 22 may take on to the premises such other persons and 10 
such equipment as the officer considers necessary. 

(2) A right to enter any premises conferred by section 21 may be exercised only at a 
reasonable time. 

(3) A council officer exercising a right conferred by section 21 must, if required to do so, 
produce written evidence of the officer’s authorisation to exercise that right. 15 

(4) On leaving any premises which a council officer is authorised to enter by a warrant 
granted under section 22, the officer must, if the premises are unoccupied or the 
occupier is temporarily absent, leave the premises as effectively secured against 
trespassers as the officer found them. 

(5) A council officer who takes possession of any item under section 21(1)(d)  must leave a 20 
statement on the premises from which the item was removed— 

(a) giving particulars of what has been taken, and 

(b) stating that the officer has taken possession of it. 

 
24 Obstruction, etc. of council officers 

(1) A person who— 25 

(a) intentionally obstructs a council officer who is acting in the proper exercise of the 
officer’s functions under this Part, or 

(b) without reasonable cause fails to comply with any requirement made by such an 
officer who is so acting, 

commits an offence. 30 

(2) A person who, in giving any information which is properly required by a council officer, 
makes a statement which is false in a material particular commits an offence. 

(3) A person does not commit an offence under subsection (2) if— 

(a) the person did not know the material particular was false, and 

(b) the person had reasonable grounds to believe that it was true. 35 

(4) A person guilty of an offence under subsection (1) or (2) is liable on summary 
conviction to a fine not exceeding level 3 on the standard scale. 
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24A Powers of entry: constables 

(1) A constable who suspects with reasonable cause that any person is committing or has 
committed an offence under Chapter 1 or 2 may enter any premises (other than premises 
used only as a private dwelling house) for the purpose of obtaining evidence of the 
offence. 5 

(2) A right to enter any premises conferred by subsection (1) may be exercised only at a 
reasonable time. 

(3) A sheriff may by warrant authorise a constable authorised to exercise the power 
conferred by subsection (1) to do so (if necessary using reasonable force) in accordance 
with the warrant. 10 

(4) A warrant may be granted under subsection (3) only if the sheriff is satisfied, by 
evidence on oath, that there are reasonable grounds for suspecting that an offence under 
Chapter 1 or 2 is or has been committed on the premises. 

 
CHAPTER 4 

MISCELLANEOUS AND SUPPLEMENTARY 15 

25 Presumption as to contents of container 

(1) This section applies for the purpose of any trial in proceedings for an alleged offence 
under section 1 or 4. 

(2) Any substance displayed or sold in a container (whether sealed or not) is presumed to 
conform to the description of the substance on the container. 20 

(3) At the trial, any party to the proceedings may rebut the presumption mentioned in 
subsection (2) by proving that, at the time of its display or sale, the substance in the 
container did not match the description on the container. 

(4) However, a party may lead evidence for the purpose of rebutting the presumption only if 
the party has, not less than 7 days before the date of the trial, given notice of the 25 
intention to do so to the other parties. 

 
26 Offences by bodies corporate etc.  

(1) Where— 

(a) an offence under this Act has been committed by— 

(i) a body corporate, 30 

(ii) a Scottish partnership, or 

(iii) an unincorporated association other than a Scottish partnership, and 

(b) it is proved that the offence was committed with the consent or connivance of, or 
was attributable to any neglect on the part of— 

(i) a relevant individual, or 35 

(ii) an individual purporting to act in the capacity of a relevant individual, 

that individual (as well as the body corporate, partnership or, as the case may be, 
unincorporated association) commits the offence and is liable to be proceeded against 
and punished accordingly. 
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(2) In subsection (1), “relevant individual” means— 

(a) in relation to a body corporate (other than a limited liability partnership)— 

(i) a director, manager, secretary or other similar officer of the body, 

(ii) where the affairs of the body are managed by its members, a member, 

(b) in relation to a limited liability partnership, a member, 5 

(c) in relation to a Scottish partnership, a partner, and 

(d) in relation to an unincorporated association other than a Scottish partnership, a 
person who is concerned in the management or control of the association. 

 
27 Interpretation of Part 1 

(1) In this Part— 10 

“area”— 

(a) in relation to a council, means the local government area for which the 
council is constituted, 

(b) in relation to a council officer, means the area of the council which 
authorised the officer, 15 

“council” means a council constituted under section 2 of the Local Government 
etc. (Scotland) Act 1994 (c.39), 

“council officer” means a duly authorised officer of a council, 

“fixed penalty notice” is to be construed in accordance with section 20 and 
schedule 1, 20 

“premises” includes any place and any vehicle, vessel, or moveable structure, 

“prescribed” means prescribed in regulations made by the Scottish Ministers (and 
“prescribe” is to be construed accordingly), 

“registered” and “unregistered” have the meaning given in section 7(1), 

“tobacco business” means a business involving the sale of tobacco products by 25 
retail, 

“tobacco product” means a product consisting wholly or partly of tobacco and 
intended to be smoked, sniffed, sucked or chewed, 

“tobacco retailing banning order” has the meaning given in section 12(10). 

(2) For the purposes of this Part, the following are smoking related products— 30 

cigarette papers 

cigarette tubes 

cigarette filters 

apparatus for making cigarettes 

cigarette holders 35 

pipes for smoking tobacco products. 
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(3) The Scottish Ministers may by order modify the list in subsection (2) as they consider 
appropriate. 

 
28 Crown application 

(1) This Part binds the Crown. 

(2) No contravention by the Crown of any provision made by or under this Part makes the 5 
Crown criminally liable. 

(3) But the Court of Session may, on the application of the council in whose area the 
contravention is alleged to have taken place, declare unlawful any act or omission of the 
Crown which constitutes such a contravention. 

(4) Despite subsection (2), any provision made by or under this Part applies to persons in 10 
the public service of the Crown as it applies to other persons. 

 

PART 2 

PRIMARY MEDICAL SERVICES 

29 Contractual arrangements for the provision of primary medical services 

In section 2C of the National Health Service (Scotland) Act 1978 (c.29) (referred to in 15 
this Part as “the 1978 Act”)— 

(a) in subsection (2), omit the words from “(and” to “person)”, 

(b) after subsection (2), insert— 

“(2A) But any contractual arrangement which a Health Board makes in pursuance of 
subsection (2) (other than an NHS contract) must be an agreement under 20 
section 17C, a general medical services contract or a contract which meets the 
requirement in subsection (2B). 

(2B) The requirement is that, were the contract an agreement under section 17C, the 
parties to the contract (other than the Board) would be persons with whom the 
Board could enter into such an agreement by virtue of section 17CA.”. 25 

 
30 Section 17C arrangements: persons with whom agreements can be made 

After section 17C of the 1978 Act, insert— 

“17CA Primary medical services: persons with whom agreements can be made 

(1) A Health Board may, subject to such conditions as may be prescribed, make an 
agreement under section 17C under which primary medical services are 30 
provided with— 

(a) a medical practitioner, 

(b) a health care professional (other than a medical practitioner), 

(c) a qualifying partnership, 

(d) a qualifying limited liability partnership, 35 

(e) a qualifying company, or 

(f) two or more of the persons mentioned in paragraphs (a) to (e). 
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(2) For the purposes of subsection (1)— 

(a) a qualifying partnership is a partnership that satisfies both of the 
following conditions— 

(i) at least one partner is a medical practitioner or other health care 
professional, 5 

(ii) all other partners are individuals, 

(b) a qualifying limited liability partnership is a limited liability partnership 
that satisfies both of the following conditions— 

(i) at least one member is a medical practitioner or other health care 
professional, 10 

(ii) all other members are individuals, 

(c) a qualifying company is a company which satisfies both of the following 
conditions— 

(i) at least one member of the company is a medical practitioner or 
other health care professional, 15 

(ii) all other members are individuals. 

(3) A Health Board may only make such an agreement if the Board is satisfied that 
all the other parties to the agreement (“the contractors”) have sufficient 
involvement in patient care. 

(4) A contractor has sufficient involvement in patient care if— 20 

(a) where the contractor is a medical practitioner or a health care 
professional,  the contractor, or 

(b) where the contractor is a partnership, limited liability partnership or a 
company, each partner or, as the case may be, member of the contractor, 

 regularly performs, or is engaged in the day to day provision of, primary 25 
medical services in accordance with section 17C arrangements, a general 
medical services contract or any other arrangement made in pursuance of 
section 2C(2) (or will so perform or be so engaged by virtue of the agreement 
in question). 

(5) Regulations may— 30 

(a) make provision as to what constitutes the regular performance of, or 
being engaged in the day to day provision of, primary medical services 
for the purposes of subsection (4), 

(b) provide that references in subsection (4) to a person who is performing 
or is engaged in the provision of services include a person who has 35 
performed or been engaged in providing the services within such period 
as may be prescribed. 

(6) Regulations under subsection (5)(a) may, in particular, provide that a period of 
time in which a person is not performing or is not engaged in the provision of 
primary medical services is, in prescribed circumstances, to be disregarded for 40 
the purposes of determining whether the person regularly performs or is 
engaged in the day to day provision of those services. 
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(7) In relation to an agreement under section 17C under which primary medical 
services are provided which is entered into with a partnership, regulations may 
make provision as to the effect on the agreement of a change in membership of 
the partnership. 

(8) In this section, “health care professional” means a member of a profession 5 
which is regulated by a body mentioned (at the time the agreement in question 
is made) in section 25(3) of the National Health Service Reform and Health 
Care Professions Act 2002 (c.17).”. 

 
31 Eligibility to be contractor under general medical services contract 

(1) For section 17L of the 1978 Act substitute— 10 

“17L Eligibility to be contractor under general medical services contract 

(1) A Health Board may, subject to such conditions as may be prescribed, enter 
into a general medical services contract with— 

(a) a medical practitioner, 

(ab) such other health care professional as may be prescribed, 15 

(b) a qualifying partnership,  

(c) a qualifying limited liability partnership, or 

(d) a qualifying company. 

(2) For the purposes of subsection (1)— 

(a) a qualifying partnership is a partnership that satisfies both of the 20 
following conditions— 

(i) at least one partner is a medical practitioner or other health care 
professional prescribed under subsection (1)(ab), 

(ii) all other partners are individuals, 

(b) a qualifying limited liability partnership is a limited liability partnership 25 
that satisfies both of the following conditions— 

(i) at least one member is a medical practitioner or other health care 
professional prescribed under subsection (1)(ab), 

(ii) all other members are individuals, 

(c) a qualifying company is a company which satisfies both of the following 30 
conditions— 

(i) at least one member of the company is a medical practitioner or 
other health care professional prescribed under subsection (1)(ab), 

(ii) all other members are individuals. 

(3) A Health Board may only enter into a general medical services contract if the 35 
Board is satisfied that the contractor has sufficient involvement in patient care. 

(4) The contractor has sufficient involvement in patient care if— 

(a) where the contractor is a medical practitioner or other health care 
professional prescribed under subsection (1)(ab), the contractor, or 
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(b) where the contractor is a partnership, limited liability partnership or a 

company, each partner or, as the case may be, member of the contractor, 

 regularly performs, or is engaged in the day to day provision of, primary 
medical services in accordance with a general medical services contract,  
section 17C arrangements or any other arrangement made in pursuance of 5 
section 2C(2) (or will so perform or be so engaged by virtue of the contract in 
question). 

(5) Regulations may— 

(a) make provision as to what constitutes the regular performance of, or 
being engaged in the day to day provision of, primary medical services 10 
for the purposes of subsection (4), 

(b) provide that references in subsection (4) to a person who is performing 
or is engaged in the provision of services include a person who has 
performed or been engaged in providing the services within such period 
as may be prescribed. 15 

(6) Regulations under subsection (5)(a) may, in particular, provide that a period of 
time in which a person is not performing or is not engaged in the provision of 
primary medical services is, in prescribed circumstances, to be disregarded for 
the purposes of determining whether the person regularly performs or is 
engaged in the day to day provision of those services. 20 

(7) In relation to a general medical services contract under which primary medical 
services are provided which is entered into with a partnership, regulations may 
make provision as to the effect on the contract of a change in membership of 
the partnership. 

(8) In this section, “health care professional” means a member of a profession 25 
which is regulated by a body mentioned (at the time the contract in question is 
made) in section 25(3) of the National Health Service Reform and Health Care 
Professions Act 2002.”. 

(2) In section 105(3) of the 1978 Act, after “under” where first occurring insert “section 
17L(1)(ab)”. 30 

 

PART 3 

GENERAL PROVISION 

32 Orders and regulations 

(1) Any power of the Scottish Ministers under this Act to make an order or regulations is 
exercisable by statutory instrument. 35 

(2) Any such power includes a power to make— 

(a) such incidental, consequential, transitional, transitory or saving provision as the 
Scottish Ministers consider appropriate, 

(b) different provision for different purposes. 

(3) Unless subsection (4) makes contrary provision, a statutory instrument containing an 40 
order (other than an order made under section 35) or regulations made under this Act is 
subject to annulment in pursuance of a resolution of the Scottish Parliament. 
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(4) An order or regulations must not be made under any of the following provisions unless a 
draft of the statutory instrument containing the order or, as the case may be, the 
regulations has been laid before, and approved by a resolution of, the Scottish 
Parliament— 

section 17 5 

section 27(3) 

section 34 (but only if the order contains provisions which add to, replace or omit 
any part of the text of an Act) 

paragraphs 3, 4, 10, and 11 of schedule 1. 

 
33 Minor and consequential modifications 10 

Schedule 2 has effect. 

 
34 Ancillary provision 

(1) The Scottish Ministers may by order make— 

(a) such incidental or consequential provision, or 

(b) such transitional, transitory or saving provision, 15 

as they consider appropriate for the purposes of, or in connection with, or for the 
purposes of giving full effect to, any provisions of this Act. 

(2) An order under subsection (1) may modify any enactment, instrument or document. 

 
35 Short title and commencement  

(1) This Act may be cited as the Tobacco and Primary Medical Services (Scotland) Act 20 
2009. 

(2) This Part comes into force on Royal Assent. 

(3) The remaining provisions of this Act come into force on such day as the Scottish 
Ministers may by order appoint. 
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SCHEDULE 1 
(introduced by section 20) 

FIXED PENALTIES 

Preliminary 

1 In this schedule, unless the context requires otherwise— 5 

“notice” means a fixed penalty notice given under section 20(1), 

“the council” means the council in whose area the offence was alleged to have 
been committed, 

“the offence” means the offence to which the notice relates. 

 
Content of fixed penalty notice 10 

2 (1) A notice must give reasonable particulars of the circumstances alleged to constitute the 
offence. 

(2)  A notice must also contain the following information— 

(a) the amount of the fixed penalty, 

(b) the payment deadline, 15 

(c) the discounted amount and the discounted payment deadline, 

(d) the name of the council (or the person acting on the council’s behalf) to which 
payment should be made, 

(e) the address at which payment should be made, 

(f) the method by which payment should be made. 20 

(3) A notice must state the following— 

(a) any liability to conviction of the offence is discharged if the person makes 
payment of— 

(i) the fixed penalty before the payment deadline, or 

(ii) the discounted amount before the discounted payment deadline, 25 

(b) the payment of a fixed penalty is not a conviction nor may it be recorded as such, 

(c) no proceedings may be commenced against the person in respect of the offence 
unless the payment deadline has passed and the fixed penalty has not been paid. 

 
Period in which notice can be given 

3 A notice may not be given after such time relating to the offence as may be prescribed.  30 

 
Amount of penalty 

4 (1) The— 

(a) amount of the fixed penalty, and 

(b) discounted amount, 

are such amounts as may be prescribed. 35 
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(2) Regulations under sub-paragraph (1) may provide for the amount to be different 
depending on whether, during a prescribed period, the offender has been— 

(a) issued with a fixed penalty notice or notices in respect of any offence or offences 
of a prescribed description, or 

(b) convicted of any offence or offences of a prescribed description. 5 

 
Deadlines for payment 

5 (1) The payment deadline is the first working day at least 28 days after the day on which the 
notice is given. 

(2) But the council may extend the payment deadline in any particular case after the notice 
is given if it considers it appropriate to do so. 10 

(3) On extending the payment deadline under sub-paragraph (2), the council must notify the 
recipient of the fixed penalty notice. 

(4) The discounted payment deadline is the first working day at least 14 days after the day 
on which notice is given. 

 
Method of payment 15 

6 The fixed penalty (and the discounted payment amount) is payable— 

(a) to the council or the person acting on its behalf specified in the notice, 

(b) at the address specified in the notice, 

(c) by the method specified in the notice. 

 
Restriction on proceedings and effect of payment 20 

7 (1) The earliest date that proceedings for the offence may be commenced is the day after the 
payment deadline. 

(2) But no such proceedings may be commenced against a person if— 

(a) the person makes payment of the discounted amount on or before the discounted 
payment deadline, or 25 

(b) the person makes payment of the fixed penalty on or before the payment deadline. 

(3) In proceedings for the offence, a certificate which— 

(a) purports to be signed by or on behalf of a person having responsibility for the 
financial affairs of the council, and 

(b) states that payment of an amount specified in the certificate was or was not 30 
received by a date so specified, 

is sufficient evidence of the facts stated. 

 
Withdrawal of fixed penalty notice 

8 (1) A recipient of a notice may make representations to the council as to why the notice 
ought not to have been given. 35 
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(2) If, having considered any representations made under sub-paragraph (1), the council 
considers that a fixed penalty notice ought not to have been given, it may give to the 
person a notice withdrawing the fixed penalty notice. 

(3) Where a notice under sub-paragraph (2) is given— 

(a) the council must repay any amount which has been paid in pursuance of the fixed 5 
penalty notice, and 

(b) no proceedings are to be commenced against the person for the offence. 

 
Effect of prosecution on fixed penalty notice 

9 Where proceedings for an offence in respect of which a notice has been given are 
commenced, the notice is to be treated as withdrawn. 10 

 
General and supplemental 

10  The Scottish Ministers may make regulations about— 

(a) the application by councils of payments received under this schedule, 

(b) the keeping of accounts, and the preparation and publication of statements of 
account, in relation to payments received under this schedule.  15 

 
11 (1) The Scottish Ministers may prescribe— 

(a) the form of notices, 

(b) the circumstances in which notices may not be given, and 

(c) the method or methods by which fixed penalties may be paid.  

(2) The Scottish Ministers may by regulations modify sub-paragraphs (1) and (4) of 20 
paragraph 5 so as to substitute a different deadline for the deadline for the time being 
specified there. 

 

SCHEDULE 2 
(introduced by section 33) 

MINOR AND CONSEQUENTIAL MODIFICATIONS 25 

PART 1 

TOBACCO PRODUCTS ETC. 

Children and Young Persons (Scotland) Act 1937 (c.37) 

1 Section 18 of the Children and Young Persons (Scotland) Act 1937 is repealed. 

 
Children and Young Persons (Protection from Tobacco) Act 1991 (c.23) 30 

2 The Children and Young Persons (Protection from Tobacco) Act 1991 is amended as 
follows— 

(a) sections 2 and 4 are repealed, 
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(b) in section 6— 

(i) in subsection (1)(a), for the word from “18” to “4” substitute “3”, 

(ii) in subsection  (2), for “provisions” substitute “provision”, 

(iii) in subsection (2)(a), for “those provisions” substitute “that provision”, 

(iv) in subsection (2)(b), for “those provisions” substitute “that provision”, 5 

(v) subsection (2)(c) is repealed, 

(c) in section 8— 

(i) in subsection (3), the words “or 2” are repealed, 

(ii) in subsection (4), the words “or 2” are repealed, 

(iii) in subsection (5), in the definition of “the relevant provision”, paragraph 10 
(b) is repealed. 

 
Tobacco Advertising and Promotion Act 2002 (c.36) 

2A   In section 6(1)(a) of the Tobacco Advertising and Promotion Act 2002 (c.36), the words 
“, or fixed to the outside of the premises of,” are repealed. 

 
3 In section 8 of that Act— 15 

(a) in subsection (1), the words “in a place or” are repealed, 

(b) subsection (3) is repealed. 

 
Smoking, Health and Social Care (Scotland) Act 2005 (asp 13) 

4 Section 9 of the Smoking, Health and Social Care (Scotland) Act 2005 is repealed. 

 

PART 2 20 

PRIMARY MEDICAL SERVICES 

National Health Service (Scotland) Act 1978 (c.29) 

5 (1) Section 17D of the National Health Service (Scotland) Act 1978 is amended as 
follows— 

(a) in subsection (1), after “section 17C” insert “under which personal dental services 25 
are provided”, 

(b) in subsection (1)(b), for “in the case of an agreement under which primary 
medical services are provided” substitute “a company which is limited by shares 
all of which are legally and beneficially owned by persons falling within the 
following sub-paragraphs and paragraphs (c) to (d)”, 30 

(c) in subsection (1)(c)— 

(i) the words “in the case of an agreement under which personal dental 
services are provided” are repealed, and 
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(ii) sub-paragraphs (i) and (ii) become paragraphs (c) and (ca) respectively of 
subsection (1), 

(d) in subsection (1)(d)— 

(i) after “section 17C employee,” insert “or”, 

(ii) the words “or (in the case of an agreement under which primary medical 5 
services are provided) an Article 15B employee” are repealed, 

(e) subsections (1A) and (1B) are repealed, 

(f) in subsection (2), in the definition of “qualifying body”— 

(i) paragraph (a) and the words “and also” immediately following it are 
repealed, 10 

(ii) in paragraph (b), the words “in the case of an agreement under which 
person dental services are provided,” are repealed.   

(2) In the section title of section 17D of that Act, for “Persons” substitute “Personal dental 
services: persons”. 

 
Primary Medical Services (Scotland) Act 2004 (asp 1) 15 

6 In section 2(3) of the Primary Medical Services (Scotland) Act 2004, paragraph (c) is 
repealed. 
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TOBACCO AND PRIMARY MEDICAL SERVICES 
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REVISED EXPLANATORY NOTES 

 
 
 
 
CONTENTS 

1. As required under Rule 9.7.8A of the Parliament’s Standing Orders, these revised 
Explanatory Notes are published to accompany the Tobacco and Primary Medical Services 
(Scotland) Bill (introduced in the Scottish Parliament on 25 February 2009) as amended at Stage 
2. Text has been added or deleted as necessary to reflect the amendments made to the Bill at 
Stage 2 and these changes are indicated by sidelining in the right margin. 

 
INTRODUCTION 

2. These Explanatory Notes have been prepared by the Scottish Government in order to 
assist the reader of the Bill and to help inform debate on it. They do not form part of the Bill and 
have not been endorsed by the Parliament.   

3. The Notes should be read in conjunction with the Bill as amended at Stage 2.  They are 
not, and are not meant to be, a comprehensive description of the Bill.  So where a section or 
schedule, or a part of a section or schedule, does not seem to require any explanation or 
comment, none is given. 

THE BILL – OVERVIEW 

4. Part 1 of the Bill contains a number of new controls on sales, including a ban on the 
display of tobacco products and on the sale of tobacco products from vending machines, the 
establishment of a register of tobacco retailers and the introduction of tobacco retailing banning 
orders. It also creates the new offence of purchase of tobacco products by under 18s or by 
persons aged 18 or over on behalf of under 18s.  In addition, it consolidates and updates some 
existing tobacco sales legislation (including provisions from the Children and Young Persons 
(Scotland) Act 1937, the Children and Young Persons (Protection from Tobacco) Act 1991, the 
Tobacco Advertising and Promotion Act 2002 and the Smoking, Health and Social Care 
(Scotland) Act 2005).  

5. Part 1 creates the following offences: 
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• an offence of displaying tobacco products and smoking related products in a place 
where tobacco products are offered for sale; 

• an offence of displaying prices of tobacco products or smoking related products 
where such display has been prohibited by regulations; 

• an offence of selling tobacco products or cigarette papers to persons under 18; 

• an offence of a person under 18 buying or attempting to buy tobacco products or 
cigarette papers;  

• an offence of a person over 18 buying or attempting to buy tobacco products or 
cigarette papers for a person under 18;  

• an offence for someone under 18 who is in possession of tobacco products or 
cigarette papers in a public place to fail to comply with a request from the police to 
surrender these items or to supply a name and address;    

• an offence of selling tobacco products from vending machines; and 

• offences of carrying on a tobacco business whilst not on the register of tobacco 
retailers or carrying on such a business from unregistered premises. 

 
6. Part 1 also creates a new enforcement regime of fixed penalty notices for offences under 
that Part. 

7. Part 2 of the Bill amends the provisions of the National Health Service (Scotland) Act 
1978 (“the 1978 Act”) regarding the persons with whom Health Boards can contract for the 
provision of primary medical services.  

8. Part 3 of the Bill makes general provision in relation to the Scottish Ministers’ order and 
regulation making powers, gives the Scottish Ministers powers to make ancillary provision and 
provides as to commencement of the Bill.  

PART 1 – TOBACCO PRODUCTS ETC. 

Section 1 – Prohibition of tobacco displays etc.  

9. Subsection (1) makes it an offence to display tobacco products and smoking related 
products in course of business. The display of smoking related products is only caught by the ban 
in premises where tobacco products are also for sale. 

10. Smoking related products are defined in section 27(2) as: 

• cigarette papers 

• cigarette tubes 

• cigarette filters 

• apparatus for making cigarettes 

• cigarette holders 
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• pipes for smoking tobacco products 

 
11. Ministers may amend this list by order (see section 27(3)). 

12. Subsection (2) exempts specialist tobacconists from the prohibition of tobacco displays in 
relation to all tobacco products other than cigarettes and hand-rolling tobacco provided the 
display is inside the specialist tobacconist’s premises and complies with any requirements which 
may be prescribed. A specialist tobacconist is defined in the Tobacco Advertising and Promotion 
Act 2002 as “a shop selling tobacco products by retail (whether or not it also sells other things) 
more than half of whose sales on the premises in question derive from the sale of cigars, snuff, 
pipe tobaccos and smoking accessories”.  

13. Subsection (3) exempts wholesalers from the prohibition of tobacco displays but only 
when trading with persons engaged in a tobacco business.  The Scottish Ministers may prescribe 
further requirements in order for displays to meet this exemption. 

14. Under subsection (6) the offence does not apply to the display of tobacco products etc. on 
websites. However, section 8 of the Tobacco Advertising and Promotion Act 2002 (which 
provides for the regulation of the display of tobacco products and their prices) will still apply to 
websites by virtue of the amendments in paragraph 3 of schedule 2. 

Section 2 – Displays which are also advertisements 

15. Sometimes a display of tobacco products may also constitute an advertisement in terms of 
the Tobacco Advertising and Promotion Act 2002; equally an advertisement may be constructed 
using actual tobacco products and thus constitute a display of tobacco products under the Bill. 
This section allows the Scottish Ministers to make regulations providing for an advertisement to 
be considered only as a display and vice versa so that only one of the regulatory regimes applies. 

Section 3 – Regulation of display of prices 

16. This section allows the Scottish Ministers to regulate the display of prices of tobacco 
products or smoking related products again only in places where tobacco products are offered for 
sale.  As with the ban on displays, website displays are excluded.  

17. Subsection (3) provides that it is an offence to contravene any regulations made under 
this section. 

Section 4 – Sale of tobacco products to persons under 18 

18. This section restates (with modifications as outlined in paragraph 19) the offence in 
section 18 of the Children and Young Persons (Scotland) Act 1937 of selling tobacco products to 
under 18s. 

19. A retailer will have a defence to the offence if he/she believed that the customer was over 
18 and had taken reasonable steps to establish a customers age by being shown acceptable proof 
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of identification. Acceptable proof of identification includes a passport or a driving licence. 
Ministers may also prescribe other documents (e.g. the Young Scot National Entitlement Card) 
as acceptable ID. 

Section 4A – Purchase of tobacco products by persons under 18  

20. This section makes it an offence for someone under 18 to buy or attempt to buy a tobacco 
product or cigarette papers unless they are authorised to do so by a council officer or a constable 
as part of a test purchasing programme.  

Section 4B – Purchase of tobacco products on behalf of persons under 18 

21. This section makes it an offence for someone aged 18 or over to buy or attempt to buy a 
tobacco product or cigarette papers on behalf of someone who is under 18.  

Section 4C – Confiscation of tobacco from persons under 18 

22. This section empowers the police to confiscate a tobacco product or cigarette papers from 
someone under 18 who is in possession of them in a public place.   Failure to comply with a 
request from the police to surrender the tobacco or cigarette papers is an offence, as is failing to 
comply with an accompanying request for a name and address. 

Section 5 – Display of warning statements 

23. This section requires tobacco retailers to display a warning statement at all points of sale 
where tobacco products are sold. It is a restatement of the equivalent provision in section 4 of the 
Children and Young Persons (Protection from Tobacco) Act 1991. 

Section 6 – Prohibition of vending machines for the sale of tobacco products 

24. This section provides for the offence of having a “vending machine” available for use.  
Subsection (3) defines a “vending machine” as an automatic machine for the sale of tobacco 
products (regardless of whether the machine also sells other products). The person who commits 
the offence is the person who has the management or control of the premises on which the 
vending machine is available for use. 

Section 7 – Register of tobacco retailers 

25. This section establishes a national register of tobacco retailers in Scotland. Sections 8 to 
11 set out how retailers can apply to be on the register and how changes can be made to such 
entries in the register and outlines the circumstances under which the Scottish Ministers can 
remove tobacco retailers from the register. More detail on these provisions is outlined below.  

Section 8 – Application for registration and addition of premises etc. 

26. This section allows retailers to apply to be on the register of tobacco retailers. The 
Scottish Ministers can only refuse an application if not all information required is provided, the 
application is not made in the correct form and manner or if the person has been banned by a 
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tobacco retailing banning order from selling tobacco from any of the premises he/she is seeking 
to register.  

27. The section also allows existing registrants to add further premises to their entry in the 
register. 

Section 10 – Duty to notify certain changes 

28. This section requires a registered business to inform the Scottish Ministers within three 
months of any changes in its name or address or if it ceases its tobacco business at particular 
premises. 

Section 11 – Changes to and removal from Register 

29. This section includes a requirement on the Scottish Ministers to remove premises affected 
by a tobacco retailing banning order from the register of tobacco retailers. There is no automatic 
reinstatement of the person once the banning order has expired so an application would have to 
be made under section 8 if the retailer wanted to sell tobacco products from the premises again. 
This section also allows the Scottish Ministers to correct the register as considered appropriate. 
Ministers are required to notify a registered business of any changes to its entry as soon as 
reasonably practicable and, if appropriate, to issue at the same time a revised certificate of 
registration.  

Section 12 – Tobacco retailing banning orders 

30. Under this section a court can by order ban a tobacco retailer from selling tobacco from 
specified premises if the retailer has received three or more enforcement actions relating to each 
of those premises, at least one of the enforcement actions is within the 2 months preceding the 
application made by the Council and the conduct which gave rise to the enforcement actions all 
took place within a 2 year period and if it is deemed necessary to prevent the commission of 
further offences.  Enforcement actions can either be in the form of a fixed penalty notice or a 
conviction for an offence under Chapters 1 or 2 of the Bill.  The ban can be for a period up to 12 
months. 

Section 12A – Tobacco retailing banning orders: ancillary orders 

31. This section allows local authorities to apply to the sheriff for an “ancillary order”. Such 
orders are ancillary to tobacco retail banning orders granted under section 12.  The application 
can be made along with an application for a banning order or it can be made at a later date once a 
banning order is in place. The order can be sought against “P” who is the person against whom 
the banning order is being sought or has already been made.  An ancillary order can be sought by 
the Council banning P from being connected to or seeking to control another person carrying on 
a tobacco business at the specified premises.  In addition, where P is not an individual (e.g. 
where P is a company or partnership), an order can be sought to ban any person connected to P 
from carrying on a tobacco business at the specified premises or being connected to any such 
person.  Subsection (5) defines “specified premises” to be the premises in the banning order to 
which the ancillary order relates.  Subsection (4) provides when a banning order ceases to have 
effect any related ancillary orders will also cease to have effect.   
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Section 12B – Tobacco retailing banning orders etc.: appeals 

32. This section sets out the process by which a person can appeal against a tobacco retailing 
banning order or an ancillary order made under section 12 or 12A respectively.  On appeal the 
sheriff principal can increase or decrease the length of the banning order period.   

Section 12C – Tobacco retailing banning orders etc.: notification to Scottish Ministers 

33. This section requires the sheriff to notify the Scottish Ministers on making a tobacco 
banning order or ancillary order. The sheriff principal must also notify Scottish Ministers of the 
outcome of any appeal.  

Section 13 – Offences relating to the Register 

34. This creates offences in relation to the register.  Subsection (4) sets out the different 
levels of penalty for the offences.  The highest penalty of a fine up to £20,000 and/or 6 months 
imprisonment applies to the offences of carrying on a tobacco business without being registered, 
carrying on such a business at premises which are not registered and breaching a tobacco 
retailing banning order or ancillary order. 

Section 14 – Public inspection of Register 

35. Under this section Scottish Minister must make available for public inspection a list of all 
premises on the register of tobacco retailers. The section also states that the Scottish Ministers 
must make this list available free of charge at all reasonable times.  

Section 15 – Council access to Register 

36. This section allows the Scottish Ministers to share information contained in the register of 
tobacco retailers with councils for the purposes of their enforcement functions under Part 1 of the 
Bill.  

Section 16 – Delegation of functions relating to Register 

37. This section allows the Scottish Ministers to delegate any of their functions under 
Chapter 2, except powers to make regulations and the power to determine the content of the 
tobacco register application form and the manner by which persons can apply to be on the 
register.  

Section 17 – Vehicles, vessels and moveable structures 

38. This section allows the Scottish Ministers to make regulations in relation to Chapter 2 
(register of tobacco retailers) to make specific provision for its application to vehicles, vessels 
and moveable structures.  
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Section 18 – Enforcement 

39. By virtue of this section councils are the enforcement body in relation to Chapters 1 and 2 
of the Bill.  However subsection (2) allows the Scottish Ministers by direction to take over that 
enforcement duty either in relation to cases of a particular type or a particular case. 

Section 19 – Programmes of enforcement 

40. This section requires councils to carry out a programme of enforcement at least once a 
year.  Subsection (2) sets out what the programme must involve.  

Section 20 – Fixed penalties 

41. Section 20 allows council officers and police constables to issue fixed penalty notices for 
all offences contained in Chapters 1 and 2 of the Bill.  Fixed penalty notices may not be issued to 
under 16s. Schedule 1 to the Bill makes further provision in relation to the fixed penalty regime. 

Section 21 – Powers of entry etc. 

42. This section sets out powers of entry which council officers may exercise to establish 
compliance with requirements set out in the Bill.  As well as entering non-residential premises, 
council officers may take possession of documents and records and require other people to 
provide them with information and assistance. 

Section 22 – Warrants for entry 

43. This allows sheriffs to authorise council officers to enter premises, using reasonable force 
if necessary, in specific circumstances including when the officer has been refused entry or 
expects to be refused entry. As in section 21, entries are only for the purpose of carrying out the 
council’s enforcement functions.  

Section 23 – Powers of entry and warrants for entry: supplementary 

44. This section makes further provision about powers of entry etc. including providing that a 
council officer may take equipment and other people with him/her when entering premises. 
Subsection (2) states that premises should be entered only at a reasonable time. A reasonable 
time is a time which an average person would consider reasonable in view of all the 
circumstances. 

Section 24 – Obstruction, etc. of council officers 

45. This section makes obstructing a council officer or making false statements to such an 
officer an offence. There is a defence to the latter charge if the accused did not know that the 
information was false and had reasonable grounds to believe it was true.  
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Section 24A – Powers of entry: constables  

46. This section gives the police powers of entry to enforce the provisions of Chapters 1 and 
2 of the Bill similar to those provided for under sections 21(1)(a) and 22 for council enforcement 
officers.  

Section 25 – Presumption as to contents of container 

47. This section raises a presumption in prosecutions for displaying tobacco products (and 
smoking related products) or for selling tobacco to under-18s that the contents of a container 
conforms to the packaging.  The presumption can be rebutted by the accused or other party in a 
trial. 

Section 26 – Offences by bodies corporate etc. 

48. Where a body corporate, Scottish partnership or other unincorporated association 
commits an offence under the Bill, which is proved to have been committed with the consent or 
the connivance of a “relevant individual” or an individual acting as such, or because of neglect 
by the “relevant individual”, the individual, as well the relevant organisation, will be guilty of 
the offence.  

49. Subsection (2) defines a “relevant individual” in relation to a body corporate as a director, 
manager, secretary or other similar officer of the body, or a member (where the affairs of the 
body are managed by its members). In relation to a limited liability partnership, Scottish 
partnership and unincorporated association other than a Scottish partnership the “relevant 
individual” is a member, a partner and a person who is concerned in the management or control 
of the association respectively.  

Section 27 – Interpretation of Part 1 

50. This section defines certain terms used throughout Part 1 of the Bill. 

Section 28 – Crown application 

51. Under this section the Crown is bound by provisions in Part 1 but cannot be found 
criminally liable for contravening any such provisions. Rather, the Court of Session may declare 
unlawful any act or omission of the Crown where it has been found to be in contravention of 
such provisions.  

PART 2 – PRIMARY MEDICAL SERVICES 

52. Part 2 of the Bill amends the 1978 Act as regards eligibility criteria for persons 
contracting or entering into arrangements with Health Boards to provide primary medical 
services by clarifying and amending the list of persons who are eligible and including a 
requirement that all the contracting parties must regularly perform, or be engaged in the day to 
day provision of, primary medical services.  This requirement will apply whether the provision 
of primary medical services is under a section 17C arrangement, a general medical services 
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contract or another contractual arrangement.  The details of the new involvement criteria will be 
set out in regulations.  

Section 29 – Contractual arrangements for the provision of primary medical services 

53. Section 2C of the 1978 Act places an obligation on Health Boards to provide, or secure 
the provision of, primary medical services in respect of their area. At present, section 2C(2) 
provides that Health Boards may make such arrangements to secure the provision of primary 
medical services as they think fit, including making contractual arrangements with any person.  
Two specific forms of arrangement are provided for in the 1978 Act, namely an arrangement 
under section 17C of the 1978 Act and a general medical service contract under section 17J of 
the 1978 Act, but Health Boards are free to make other arrangements if they wish.  

54. Section 29 replaces the wide power of Health Boards under section 2C(2) of the 1978 Act 
to “make contractual arrangements with any person” with a more limited power to enter into 
agreements which are one of the following: a section 17C arrangement, a general medical 
services contract, or an agreement with parties who would be eligible to enter into a section 17C 
arrangement.  Otherwise, the powers of Health Boards to make arrangements for the provision of 
primary medical services are unchanged. 

Section 30 – Section 17C arrangements: persons with whom agreements can be made 

55. The categories of person with whom a Health Board can contract are limited in relation to 
section 17C arrangements and general medical services contracts to those listed in section 17D 
and 17L of the 1978 Act respectively.  Both sections include in the lists persons involved with 
the health service in Scotland, England and Wales or Northern Ireland, but the respective lists for 
section 17C arrangements and general medical services contracts are different.  

56. Section 30 amends the criteria for eligibility to provide primary medical services under a 
section 17C agreement by inserting a new section 17CA into the 1978 Act. Section 17CA(1) sets 
out that Health Boards may only make section 17C arrangements with medical practitioners, 
health care professionals and qualifying partnerships, limited liability partnerships or companies.  
Section 17CA(2) provides that a qualifying partnership or limited liability partnership is one 
where all partners or members are individuals and at least one partner or member is a medical 
practitioner or health care professional.  A qualifying company is one where at least one member 
is a medical practitioner or health care professional, and all other members are individuals.  
Section 17CA(3) provides that Health Boards may only enter into a section 17C arrangement if 
they are satisfied that the parties have a sufficient involvement in patient care. 

57. The involvement criteria in new section 17CA(4) requires that all the parties to the 
agreement regularly perform, or are engaged in the day to day provision of, primary medical 
services.  The details of what will be sufficient to meet this requirement will be set out in 
regulations (see section 17CA(5)), which will include details to cover periods of absence such as 
maternity leave (see section 17CA(6)). 

58. Section 17CA(7) provides that regulations may be made to determine the effect on the 
17C arrangement of a change in membership of the qualifying partnership.  
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59. Section 17CA(8) defines who is a health care professional. This includes nurses. 

Section 31 – Eligibility to be contractor under general medical services contract 

60. Section 31(1) amends the criteria for eligibility to provide primary medical services under 
a general medical services contract by substituting a new section 17L of the 1978 Act.  
Subsection (1) sets out that Health Boards may only enter into a general medical services 
contract with medical practitioners, or such other health care professional as may be prescribed, 
and qualifying partnerships, limited liability partnerships or companies. The definitions of a 
qualifying company, partnership and limited liability partnership in subsection (2) are similar to 
those for section 17C arrangements. That is, a qualifying partnership or limited liability 
partnership is one where all partners or members are individuals and at least one partner or 
member is a medical practitioner or prescribed health care professional, and a qualifying 
company is one where at least one member is a medical practitioner or prescribed health care 
professional, and all other members are individuals. The involvement requirement is that all 
parties regularly perform, or are engaged in the day to day provision of, primary medical services 
with the details to be set out in regulations (see subsections (3) to (6)).   

61. Subsection (7) provides that regulations may be made to determine the effect on the 
contract of a change in membership of the qualifying partnership while subsection (8) provides a 
definition of the health care professionals who may be prescribed as contractors for the purposes 
of subsections (1), (2) and (4).  

62. Section 31(2) amends section 105(3) of the 1978 Act (Orders, regulations and directions) 
by the addition of a reference to the regulation making powers to be inserted by section 31(1) 
(new section 17L(1)(ab)). This means regulations under section 17L(1)(ab) will attract 
affirmative procedure. 

PART 3 – GENERAL PROVISION 

Section 32 – Orders and regulations 

63. This section provides that all regulations and orders under the Bill are to be made in the 
form of a statutory instrument. Orders under sections 27(3) and section 34 (where the order 
amends primary legislation) and regulations under section 17 and paragraphs 3, 4, 10 and 11 of 
schedule 1 are subject to affirmative procedure in the Parliament.  All other regulations and 
orders are subject to negative procedure. 

Section 34 – Ancillary provision 

64. This section gives Ministers the power by order to make incidental, consequential, 
transitional, transitory and savings provision. 

SCHEDULE 1 – FIXED PENALTIES 

65. Schedule 1 makes further provision in relation to the fixed penalty notice regime in Part 1 
of the Bill. Paragraph 2 states that fixed penalty notices issued by virtue of Part 1 of the Bill will 
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have to contain details such as the amount payable, deadline for payment, discounted amount for 
early payment and reasonable particulars of the circumstances alleged to constitute an offence. 

66. Scottish Minsters may prescribe by virtue of paragraphs 3 and 4 the period in which a 
notice can be given after the related offence and the levels of fixed penalty notices (FPNs) 
respectively. Paragraph 4(2) empowers Scottish Ministers to set different amounts of FPNs 
depending on whether the offender has been issued with a FPN in respect of a specified offence 
or been convicted of any specified offences within a prescribed period.  

67. Paragraph 5 sets the payment deadline at 28 days after the day on which the notice is 
given and the discounted payment deadline at 14 days after the day on which the notice is given.  
The council can extend the payment deadline in any particular case where it considers it 
appropriate to do so.  Ministers can amend the deadlines more generally under paragraph 11(2).  

68. By virtue of paragraph 7, a person can be prosecuted if they have not paid the fixed 
penalty notice by the payment deadline.   

69. Under paragraph 8, a council can withdraw a fixed penalty notice. If withdrawn no 
criminal proceedings for the related offence may be commenced. 

SCHEDULE 2 – MINOR AND CONSEQUENTIAL MODIFICATIONS 

70. Schedule 2 amends and repeals various enactments. Most of the provisions repealed are 
being replaced by similar provisions in the Bill.  

71. The provision repealed by paragraph 1 is replaced by section 4 of the Bill. 

72. Section 6 of the Children and Young Persons (Protection from Tobacco) Act 1991 has 
been modified to reflect the repeal of certain offences.   

73. Paragraph 2A amends section 6(1)(a) of the Tobacco Advertising and Promotion Act 
2002 (TAPA).  Section 6(1) of TAPA allowed the advertisement of tobacco products other than 
cigarettes or hand-rolling tobacco if the advertisement was in or fixed to the outside of a 
specialist tobacconist and complied with other requirements set out in regulations.  This 
amendment means specialist tobacconists can only advertise specialist tobacco products inside 
their premises. Scottish Ministers retain the power to set additional requirements in regulations.  

74. The amendments in paragraph 3 limit section 8 of the Tobacco Advertising and 
Promotion Act 2002 to the regulation of the display of tobacco products on websites. Other 
displays are now banned by virtue of section 1 of the Bill. 

75. Paragraph 4 repeals section 9 of the Smoking, Health and Social Care (Scotland) Act 
2005 which contained a power to modify the age specified in section 18 of the Children and 
Young Persons (Scotland) Act 1937. Now that section 18 is being repealed by paragraph 1, the 
provision in the 2005 Act is not needed. 

1091



This document relates to the Tobacco and Primary Medical Services (Scotland) Bill as amended 
at Stage 2 (SP Bill 22A) 

 
 

 12  

76. The amendments in paragraph 5 limit section 17D of the 1978 Act so that it relates only 
to agreements for personal dental services and not primary medical services. The lists of persons 
who can be parties to personal dental services agreements are unchanged.  

 

1092



This document relates to the Tobacco and Primary Medical Services (Scotland) Bill as amended 
at Stage 2 (SP Bill 22A)  

 
 

 
 

TOBACCO AND PRIMARY MEDICAL SERVICES 
(SCOTLAND) BILL 

 
—————————— 

  
SUPPLEMENTARY DELEGATED POWERS MEMORANDUM  

 
 
Purpose 

1. This Memorandum has been prepared by the Scottish Executive to assist the Subordinate 
Legislation Committee in its consideration, of the Tobacco and Primary Medical Services 
(Scotland) Bill.  This Memorandum describes provisions in the Bill conferring power to make 
subordinate legislation which were either introduced to the Bill or amended at Stage 2.  The 
Memorandum supplements the Delegated Powers Memorandum on the Bill as introduced.  

2. In deciding whether to adopt negative or affirmative resolution procedure, careful 
consideration has been given to the degree of parliamentary scrutiny that is felt to be required for 
the regulations, balancing the need for the appropriate level of scrutiny with the need to avoid 
using up parliamentary time unnecessarily. 

3. During the Stage 2 proceedings, new powers were introduced and a number of the 
delegated powers were modified. These changes give Parliament a greater role in scrutinising 
some of the subordinate legislation made under the Bill and respond positively to the comments 
made by the Parliamentary Committees which scrutinised the Bill. Outlined below are 
descriptions of the relevant powers which have been added or modified and explanations of and 
as to why the additions, amendments or alterations have been made and are considered 
appropriate. 

PROVISIONS CONFERRING POWER TO MAKE SUBORDINATE LEGISLATION 
INTRODUCED OR AMENDED AT STAGE 2 

Section 1(2)(c) – power to prescribe requirements for a display permitted in a specialist 
tobacconist. 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 
4. Section 1 of the Bill makes it an offence to display tobacco products or smoking related 
products in a place where tobacco products are offered for sale.  Section 1(2) provides an 
exemption from the offence for specialist tobacconists and subsections 1(2)(a) and (b) make 

SP Bill 22A–DPM 1 Session 3 (2010) 
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provision as to the requirements for this exemption to apply.  Section 1(2)(c) gives Scottish 
Ministers power to prescribe further requirements.   

Reason for taking power 
5. The Bill bans the display of tobacco products but particular circumstances are exempted 
from this ban.  Section 1(2) of the Bill exempts displays in specialist tobacconists but subject to 
certain requirements.  The general requirements are set out on the face of the Bill with power 
being taken in section 1(2)(c) to prescribe more detailed requirements.  These more detailed 
requirements are to be set out in subordinate legislation due to their detailed nature and also to 
allow them to be changed over time in light of changes in the tobacco retail environment. 

Stage 2 amendment 
6. Section 1(2)(a) was amended at stage 2 to require that the display is in a specialist 
tobacconists.  When the Bill was introduced the provision also allowed displays fixed to the 
outside of specialist tobacconists. 

Effect of stage 2 amendment on subordinate legislation making power 
7. Section 1(2)(c) of the Bill allows the Scottish Ministers to set out more detailed 
requirements for displays in specialist tobacconists.  These additional requirements are subject to 
what is required for the displays on the face of the bill.  The amendment of section 1(2)(a) of the 
Bill to limit allowable displays to those inside specialist tobacconists has a consequential limiting 
effect on what can be provided in regulations under section 1(2)(c) of the Bill.  

Section 17 – power to provide that, in its application to vessels, vehicles and other moveable 
structures, Chapter 2 of the Bill shall be subject to such modifications as Scottish Ministers 
consider necessary or expedient.  

Power conferred on:  Scottish Ministers  
Power exercisable by: regulations made by statutory instrument  
Parliamentary procedure: affirmative resolution of the Scottish Parliament  

Provision 
8. Section 17 enables the Scottish Ministers to make any modifications which may prove to 
be necessary to ensure that the provisions in Part 2 of the Bill relating to the registration of 
tobacco retailers are effectively applied to vessels, vehicles and other moveable structures. 

Reason for taking power  
9. Section 13 makes it an offence for an unregistered person to carry on a business involving 
the sale of tobacco products by retail.  This means in effect that any person selling tobacco 
products whether from fixed premises or vessels, vehicles or other moveable structures will 
require to be on the register of tobacco retailers.  It is considered that the practical operation of 
the requirement to register will require some modification in its application to non fixed 
premises.  It is considered therefore that some further specification of how the law applies to 
such premises will be needed.  The aim is to achieve an effective register with details of all 
premises from which tobacco products are retailed.  Subordinate legislation offers Scottish 
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Ministers the flexibility to respond to such issues without having to have recourse to primary 
legislation.  In addition the nature of any provision is likely to be detailed.  (The power was not 
amended at stage 2.  Only the procedure to which it is subject has changed.) 

Choice of procedure  
10. The Bill already provides for the registration requirements to apply to such moveable 
premises.  Regulations made under this power will not alter that position but simply make any 
necessary modifications necessary to ensure that the provisions apply effectively given the 
particular nature of those premises.  In these circumstances, when the Bill was introduced to the 
Scottish Parliament it was suggested that negative resolution procedure would provide the 
appropriate level of Parliamentary scrutiny for such provisions.  However, during Stage 1, the 
Subordinate Legislation Committee concluded that regulations made under these provisions were 
of sufficient significance to merit affirmative resolution procedure.  An amendment to section 32 
(4) was made to this effect at Stage 2.  

Schedule 1 – Fixed Penalties  

Paragraph 3 of Schedule 1 – power to prescribe the time after which a fixed penalty notice 
may not be given.  

Paragraph 4 (1) and (2) of Schedule 1 – power to prescribe the amount of fixed penalty and 
the discounted amount and to vary the level of the fixed penalty according to the number of 
offences committed in a given period.    

Paragraph 11(1)(a) and (c) – power to prescribe the form of fixed penalty notices and the 
method or methods by which fixed penalties may be paid.  

Paragraph 11(2) – power to modify paragraph 5(1) and (4) of schedule 1 to substitute a 
different deadline for payment.  

Power conferred on:  Scottish Ministers  
Power exercisable by: Regulations made by statutory instrument  
Parliamentary procedure: affirmative resolution of the Scottish Parliament  

Provision  
11. Schedule 1 to the Bill makes further provision about fixed penalty notices which are 
provided for under section 20 of the Bill.  Fixed penalty notices can be issued by enforcement 
officers appointed by local councils in respect of offences under Part 1 of the Bill.  Paragraph 3 
of Schedule 1 gives Scottish Ministers power to prescribe a period of time following the 
commission of the offence to which the penalty relates after which a fixed penalty notice cannot 
be issued.  Paragraph 4(1) of schedule 1 gives Scottish Ministers power to prescribe the amount 
of the penalty and also the discounted amount which is the lesser amount of penalty due if 
payment is made within a certain period of time.  Paragraph 11(1)(a) and (c) give power to 
prescribe the form of the notice and also the way in which it can be paid.  Paragraph 5 of 
schedule 1 sets out the deadlines for paying fixed penalty notices.  It provides that the discounted 
amount must be paid within 14 days or the full amount within 28 days.  Paragraph 11(2) gives 
Scottish Ministers power to substitute different deadlines. 
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12. New paragraph 4(2) of schedule 1 was inserted by amendment at Stage 2.  It allows 
Scottish Ministers to provide for the amount and the discounted amount of the fixed penalty to 
be different depending on whether the offender has been issued with other fixed penalty notices 
or convicted of other offences, as prescribed in the regulations, during a prescribed period.  

Reason for taking powers  
13. The broad parameters for the system of fixed notices to apply to offences under the 
enacted Bill are on the face of the Bill.  However, it is considered appropriate for Scottish 
Ministers to prescribe in subordinate legislation the detail of the scheme.  These are essentially 
administrative matters which may require to be amended from time to time and it would not be 
an effective use of Parliament’s time or the Scottish Government’s resources to deal with such 
matters through primary legislation.  They are best addressed in subordinate legislation. 

14. During the Parliamentary scrutiny of the Bill, concern was raised as to whether the 
provisions were sufficiently stringent in dealing with repeat offenders.  The amendment adding 
in paragraph 4(2) was brought forward to meet those concerns and will allow Scottish Ministers 
in setting the amount and discounted amount of fixed penalties under this legislation to provide 
that the amount will escalate with repeat offences in breach of the legislation. 

Choice of procedure 
15. As the matters being prescribed involve the detail of the fixed penalty system, when the 
Bill was introduced to the Parliament it was considered that negative resolution procedures 
provided the necessary level of scrutiny for orders under paragraph 3, 4, 11 (1)(a) and (c) and 
11(2).  However, during Stage 1, the Subordinate Legislation Committee concluded that 
regulations made under these provisions were of sufficient significance to merit affirmative 
resolution procedure.  An amendment to section 32 (4) was made to this effect at Stage 2.  

Section 31 – Eligibility to be a contractor under general medical services contract. 

New section 17L(1)(ab) of the 1978 Act 

Power conferred on:  the Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: draft regulations to be laid and approved by affirmative 

resolution of the Scottish Parliament. 

Provision 
16. A new subsection (1)(ab) has been added to inserted section 17L(1).  That section 
provides that a general medical services contract may be held by a medical practitioner, a 
qualifying partnership, a qualifying limited liability partnership or a qualifying company subject 
to certain conditions.  These are that at least one contract holder is a medical practitioner or other 
health care professional, as may be prescribed, and that all contractors have sufficient 
involvement in patient care.  Subsection (1)(ab) provides that the list of those who are eligible to 
hold a contract may be extended to include such other health care professionals as may be 
prescribed in regulations.  Any regulations made under this provision are subject to affirmative 
procedure. 
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Reason for taking power 
17. This amendment was made in response to concerns expressed by the Health and Sport 
Committee.  The Committee considered that other options should be available if a shortage of 
medical practitioners meant that a general practice vacancy might not be filled.  The power to 
change the list so that other health care professionals could become the sole, or main, contract 
holders will enable nurse led practices.  Under existing provisions a nurse led practice can enter 
into a section 17C agreement with a health board for the provision of primary medical services.  

Choice of procedure 
18. At present, the list of those who may hold a contract requires to be amended by primary 
legislation.  Affirmative procedure ensures that changes will be subject to a high degree of 
parliamentary scrutiny. 
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Deputy First Minister & Cabinet Secretcry for
Health and Wellbeing
Nicola Sturgeon MSP

T:0845 774 1741
E:scottish.ministers@scotland.gsLgov.uk

Christine Graham MSP
Convener
Health and Sport Committee
The Scottish Parliament
Edinburgh
EH99 1SP

18 January 2010

Dear Christine,

~=1
The Scottish
Government

TOBACCO AND PRIMARY MEDICAL SERVICES (SCOTLAND) BILL - PART 2 -
PRIMARY MEDICAL SERVICES

I am writing to advise the Committee about an issue which has arisen regarding part 2 of the
Tobacco and Primary Medical Services (Scotland) Bill.

The European Commission is looking into part 2 of the Bill in relation to its compatibility with
EU procurement rules, and has askHd for relevant information. This is a result of a query
having been raised with the Commission. The enquiry is being done through the PilOT
framework which is an informal process for resolving complaints, and since the
correspondence from the Commission always comes to the UK as member state, the
Cabinet Office are managing the process with the Department of Health acting as UK lead.
am not aware of the identity of the complainant, who has chosen to remain anonymous
(although the Commission will be aware of who they are since this is a requirement of
making a complaint to them).

As you know, compatibility with EU law is looked at prior to the introduction of any legislation
to the Scottish Parliament, and there was a very thorough examination of the compatibility of
part 2, which concluded that the provisions were not contrary to any EU legislation including
public procurement requirements. I am therefore confident that part 2 of the Bill does not in
any way infringe EU procurement rules. We will be working with the UK Government to
allow them to respond to the Commission on that basis, and that response will be with the
Cabinet Office by 21 January.
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In my consideration of planning the commencement of Part 2 of the Bill (assuming that the
Bill is passed at stage 3 on 27 January), I will have regard to any subsequent response from
the Commission.

I am copying this letter to the Presiding Officer, Alex Fergusson MSP, to Jackie Baillie MSP,
Ross Finnie MSP and Mary Scanlon MSP, and will also place a copy in SPICe.

NICOLA STURGEON
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Subordinate Legislation Committee 
 

6th Report, 2010 (Session 3) 
 

Tobacco and Primary Medical Services (Scotland) Bill as amended at Stage 2 
 
The Committee reports to the Parliament as follows— 
 

1. At its meeting on 19 January 2010, the Subordinate Legislation Committee 
considered the delegated powers provisions in the Tobacco and Primary Medical 
Services (Scotland) Bill as amended at Stage 2.  The Committee submits this 
report to the Parliament under Rule 9.7.9 of Standing Orders. 

2. The Scottish Government provided the Parliament with a supplementary 
memorandum on the delegated powers provisions in the Bill (“the supplementary 
DPM”)1.  The Committee considered the powers set out in the supplementary 
DPM. 

Delegated Powers Provisions 

3. The Committee considered all of the powers as set out in the supplementary 
DPM and is content with sections: 1(2)(c), 17, paragraphs 3, 4(1) and (2), 11(1)(a) 
and (c), and 11(2) of Schedule 1 and section 31 (new section 17L(1)(ab) of the 
1978 Act).   

 

                                            
1
 Supplementary Delegated Powers Memorandum 
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Tobacco and Primary Medical Services (Scotland) Bill 
 

Marshalled List of Amendments selected for Stage 3 
 

The Bill will be considered in the following order— 
 

Sections 1 to 35 Schedules 1 and 2 
Long Title  

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

Section 1 

Mary Scanlon 
 

4 Leave out section 1 

After section 1 

Dr Richard Simpson 
 

29* After section 1, insert— 

<Prohibition of certain other displays etc. 

(1) A person who carries on a tobacco business (other than a specialist tobacconist) who 
displays or causes to be displayed, at the point of sale of tobacco products, any image of 
or information about tobacco products or smoking related products (other than the notice 
required to be displayed by section 5 or prices, displayed where required in accordance 
with any regulations under section 3) commits an offence. 

(2) A person who carries on a tobacco business (other than a specialist tobacconist) must 
not, in any premises where that business is carried out, allow the presence of any 
container— 

(a) which is visible to members of the public at the point of sale of tobacco products, 

(b) in which tobacco products or smoking related products are stored, and 

(c) which incorporates lighting or any other feature, either inside or surrounding the 
container, the purpose or effect of which is to promote any of those products. 

(3) Subsection (2) applies even if the lighting or other feature is only visible when the 
container is open. 

(4) A person who fails to comply with subsection (2) commits an offence. 

(5) A person guilty of an offence under subsection (1) or (4) is liable on summary 
conviction to a fine not exceeding level 4 on the standard scale. 

(6) In–– 

(a) subsection (1), “smoking related products” includes, in addition to the things 
mentioned in section 27(2), cigarette lighters, 
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(b) this section, “specialist tobacconist” has the meaning given by section 6(2) of the 
Tobacco Advertising and Promotion Act 2002 (c.36).> 

Section 2 

Dr Richard Simpson 
 

30 In section 2, page 2, line 11, after <products> insert <or of an image or information of a type 
mentioned in section (Prohibition of certain other displays etc.)(1)> 

Mary Scanlon 
 

5 Leave out section 2 

Section 3 

Mary Scanlon 
 

6 Leave out section 3 

Section 4B 

Shona Robison 
 

18 In section 4B, page 3, line 29, leave out <4> and insert <5> 

Section 5 

Dr Richard Simpson 
 

31 In section 5, page 4, line 21, at end insert <, and 

(b) must not display in such premises any other information about the law governing 
the sale of tobacco products or the policies adopted by that person in relation to 
the purchase of tobacco products in those premises (for example, as to proof of 
age).> 

Dr Richard Simpson 
 

32 In section 5, page 4, line 26, at end insert— 

<(  ) The notice may also include information about the policies mentioned in subsection 
(1)(b).> 

Section 6 

Rhoda Grant 
Supported by: Mary Scanlon 
 

1 In section 6, page 4, line 35, at end insert— 

<(1A) Subsection (1) does not apply provided subsections (1B) and (1C) apply. 

 2

1103



(1B) The vending machine— 

(a) is located on licensed premises, and 

(b) is one which dispenses tobacco products only through the use of a system of 
remote control operated by— 

(i) the person having management or control of the premises, or 

(ii) another person authorised by that person. 

(1C) No person having management or control of the premises and no person authorised by 
such a person to operate a vending machine mentioned in subsection (1B)(b)— 

(a) has been given a fixed penalty notice in relation to an offence believed to have 
been committed on those premises under subsection (1) or section 4, 

(b) has been convicted of such an offence. 

(1D) In determining under subsection (1C)(a) whether a person has been given a fixed 
penalty notice, no account is to be taken of such a notice given but withdrawn. 

(1E) The Scottish Ministers may by order repeal subsections (1A) to (1D).> 

Rhoda Grant 
Supported by: Mary Scanlon 
 

2 In section 6, page 4, line 38, after <section> insert— 

 <“licensed premises” has the meaning given by section 147(1) of the Licensing 
(Scotland) Act 2005 (asp 16),> 

Section 12 

Shona Robison 
 

19 In section 12, page 7, line 19, leave out <12> and insert <24> 

Section 12B 

Shona Robison 
 

20 In section 12B, page 8, line 38, leave out <12> and insert <24> 

After section 12C 

Christine Grahame 
 

33 After section 12C, insert— 

<Tobacco retailing banning orders: display of notices 

(1) This section applies where— 

(a) a tobacco retailing banning order has effect in respect of a person, and 

(b) the person carries on a retail business at the premises specified in the order. 

(2) The person must display a notice in the premises in accordance with subsection (3). 
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(3) The notice must— 

(a) state that the premises have been specified in a tobacco retailing banning order 
and the period for which the order has effect, 

(b) be displayed in a prominent position in the premises where it is readily visible to 
persons at every relevant point of sale, and 

(c) be displayed no later than 14 days after the tobacco retailing banning order is 
made. 

(4) A relevant point of sale is one that was used for the sale of tobacco products or smoking 
related products at any time during the period of 2 months ending with the making of the 
banning order. 

(5) The Scottish Ministers may prescribe— 

(a) the dimensions of the notice to be displayed in accordance with this section, 

(b) the wording of the statement to be displayed on the notice, and 

(c) the size of the statement.> 

Section 13 

Christine Grahame 
 

34 In section 13, page 9, line 18, at end insert— 

<(3B) A person who fails, without reasonable excuse, to comply with section (Tobacco 
retailing banning orders: display of notices)(2) (duty to display notice) commits an 
offence.> 

Christine Grahame 
 

35 In section 13, page 9, line 25, at end insert— 

<(  ) subsection (3B) is liable on summary conviction to a fine not exceeding level 3 on 
the standard scale.> 

Section 25 

Mary Scanlon 
 

7 In section 25, page 13, line 18, leave out <1 or> 

Shona Robison 
 

21 In section 25, page 13, line 18, leave out <or 4> and insert <, 4, 4A or 4B> 

Mary Scanlon 
 

8 In section 25, page 13, line 19, leave out <displayed or> 

Shona Robison 
 

22 In section 25, page 13, line 19, leave out <or sold> and insert <, sold or purchased> 
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Mary Scanlon 
 

9 In section 25, page 13, line 22, leave out <display or> 

Shona Robison 
 

23 In section 25, page 13, line 22, leave out <or sale> and insert <, sale or purchase> 

Section 27 

Shona Robison 
 

24 In section 27, page 14, line 24, leave out <7(1)> and insert <7(2)> 

Mary Scanlon 
 

10 In section 27, page 14, line 30, leave out subsections (2) and (3) 

Section 29 

Mary Scanlon 
 

11 Leave out section 29 

Section 30 

Helen Eadie 
 

36 In section 30, page 15, line 36, after <company,> insert— 

<(  ) a qualifying charity,> 

Helen Eadie 
 

37 In section 30, page 16, line 16, at end insert— 

<(  ) a qualifying charity is a charity which satisfies both of the following 
conditions–– 

(i) all the trustees are individuals residing in the area to which the 
agreement would relate, 

(ii) the charity’s constitution specifies the provision of primary 
medical services in that area as a purpose of the charity.> 

Helen Eadie 
 

38 In section 30, page 16, line 17, leave out from <if> to end of line 19 and insert— 

<(a) where all the other parties to the agreement (“the contractors”) fall 
within subsection (1)(a) to (e), if the Board is satisfied that the 
contractors have sufficient involvement in patient care, 
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(b) where the other party to the agreement is a qualifying charity, if the 
Board is satisfied that the charity satisfies the condition mentioned in 
subsection (3A) or intends that that condition will be satisfied within a 
prescribed period of the agreement being made. 

(3A) The condition referred to in subsection (3)(b) is that at least one medical 
practitioner or other health service professional who, by virtue of the 
agreement in question, will regularly perform, or be engaged in the day to day 
provision of, primary medical services is a trustee of the charity. 

(3B) Subsection (3)(a) does not apply in relation to a qualifying company which is 
also a qualifying charity.> 

Helen Eadie 
 

39 In section 30, page 16, line 33, leave out <subsection (4)> and insert <subsections (3A) and (4)> 

Ian McKee 
 

25 In section 30, page 16, line 33, at end insert— 

<(  ) despite subsection (4), provide that a contractor has sufficient 
involvement in patient care only if the person or persons mentioned in 
paragraph (a) or (b) of that subsection will regularly perform, or be 
engaged in the day to day provision of, primary medical services by 
virtue of the agreement in question,> 

Ian McKee 
 

26 In section 30, page 16, line 38, leave out from <a> to end of line 42 and insert <the following are 
to be disregarded in prescribed circumstances for the purposes of determining whether a person 
regularly performs or is engaged in the day to day provision of primary medical services (or will 
so perform or be so engaged)— 

(a) performance or engagement in those services outwith a prescribed 
geographical area, 

(b) periods of time in which a person is not performing or is not engaged (or 
will not perform or will not be engaged) in the provision of those 
services.> 

Helen Eadie 
 

40 In section 30, page 17, line 4, at end insert— 

<(  ) In relation to an agreement under section 17C under which primary medical 
services are to be provided which is entered into with a qualifying charity, 
regulations may make provision–– 

(a) for the agreement not to take effect until the condition mentioned in 
subsection (3A) is met, 

(b) as to the consequences of that condition not being met within the 
prescribed period, 

(c) as to the consequences of a medical practitioner or other health care 
professional ceasing to be a trustee of the charity.> 
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Mary Scanlon 
 

12 Leave out section 30 

Section 31 

Helen Eadie 
 

41 In section 31, page 17, line 18, at end insert <, or 

(  ) a qualifying charity.> 

Helen Eadie 
 

42 In section 31, page 17, line 34, at end insert— 

<(  ) a qualifying charity is a charity which satisfies both of the following 
conditions–– 

(i) all the trustees are individuals residing in the area to which the 
agreement would relate, 

(ii) the charity’s constitution specifies the provision of primary 
medical services in that area as a purpose of the charity.> 

Helen Eadie 
 

43 In section 31, page 17, line 35, leave out from <if> to end of line 36 and insert— 

<(a) where the contractor falls within subsection (1)(a) to (d), if the Board is 
satisfied that the contractor has sufficient involvement in patient care, 

(b) where the contractor is a qualifying charity, if the Board is satisfied that 
the charity satisfies the condition mentioned in subsection (3A) or 
intends that that condition will be satisfied within a prescribed period of 
the contract being entered into. 

(3A) The condition referred to in subsection (3)(b) is that at least one medical 
practitioner or other health service professional prescribed under subsection 
(1)(ab) who, by virtue of the agreement in question, will regularly perform, or 
be engaged in the day to day provision of, primary medical services is a trustee 
of the charity. 

(3B) Subsection (3)(a) does not apply in relation to a qualifying company which is 
also a qualifying charity.> 

Helen Eadie 
 

44 In section 31, page 18, line 11, leave out <subsection (4)> and insert <subsections (3A) and (4)> 

Ian McKee 
 

27 In section 31, page 18, line 11, at end insert— 
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<(  ) despite subsection (4), provide that a contractor has sufficient 
involvement in patient care only if the person or persons mentioned in 
paragraph (a) or (b) of that subsection will regularly perform, or be 
engaged in the day to day provision of, primary medical services by 
virtue of the contract in question,> 

Ian McKee 
 

28 In section 31, page 18, line 16, leave out from <a> to end of line 20 and insert <the following are 
to be disregarded in prescribed circumstances for the purposes of determining whether a person 
regularly performs or is engaged in the day to day provision of primary medical services (or will 
so perform or be so engaged)— 

(a) performance or engagement in those services outwith a prescribed 
geographical area, 

(b) periods of time in which a person is not performing or is not engaged (or 
will not perform or will not be engaged) in the provision of those 
services.> 

Helen Eadie 
 

45 In section 31, page 18, line 24, at end insert— 

<(  ) In relation to a general medical services contract under which primary medical 
services are to be provided which is entered into with a qualifying charity, 
regulations may make provision–– 

(a) for the contract not to take effect until the condition mentioned in 
subsection (3A) is met, 

(b) as to the consequences of that condition not being met within the 
prescribed period, 

(c) as to the consequences of a medical practitioner or other health care 
professional prescribed under subsection (1)(ab) ceasing to be a trustee 
of the charity.> 

Mary Scanlon 
 

13 Leave out section 31 

Section 32 

Rhoda Grant 
Supported by: Mary Scanlon 
 

3 In section 32, page 19, line 4, at end insert— 

 <section 6(1E)> 

Mary Scanlon 
 

14 In section 32, page 19, leave out line 6 
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Section 35 

Jackie Baillie 
 

46* In section 35, page 19, line 24, at end insert— 

<(  ) But no order bringing sections 29 to 31 and Part 2 of schedule 2 into force may be made 
while the European Commission is considering in any way the compatibility of those 
provisions with Community law.>  

Schedule 2 

Mary Scanlon 
 

47 In schedule 2, page 23, line 15, leave out paragraph 3 

Mary Scanlon 
 

15 In schedule 2, page 23, line 23, leave out paragraphs 5 and 6  

Long Title 

Mary Scanlon 
 

16 In the long title, page 1, line 2, leave out <prohibiting the display of tobacco products and> 

Mary Scanlon 
 

17 In the long title, page 1, line 3, leave out from first <to> to <1978;> in line 4  
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Tobacco and Primary Medical Services (Scotland) Bill 
 

Groupings of Amendments for Stage 3 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

• the text of amendments to be debated during Stage 3 consideration, set out 
in the order in which they will be debated.  THIS LIST DOES NOT 
REPLACE THE MARSHALLED LIST, WHICH SETS OUT THE 
AMENDMENTS IN THE ORDER IN WHICH THEY WILL BE 
DISPOSED OF. 

 
 

Groupings of amendments 
 
Note: The time limits indicated are those set out in the timetabling motion to be 
considered by the Parliament before the Stage 3 proceedings begin.  If that motion is 
agreed to, debate on the groups above each line must be concluded by the time 
indicated, although the amendments in those groups may still be moved formally and 
disposed of later in the proceedings.  
 

Group 1: Prohibition of tobacco displays etc. 
4, 29, 30, 5, 6, 31, 32, 7, 8, 9, 10, 14, 47, 16 
 
 Notes on amendments in this group 
 Amendments 7, 8 and 9 in this group pre-empt, respectively, amendments 21, 
 22 and 23 in Group 2  

Group 2: Offences involving purchase of tobacco products by or on behalf of 
persons under 18 
18, 21, 22, 23 
 
 Notes on amendments in this group 
 Amendments 21, 22 and 23 in this group are pre-empted by, respectively, 
 amendments 7, 8 and 9 in Group 1 
 

Debate to end no later than 25 minutes after proceedings begin 
 

Group 3: Prohibition of use of vending machines for the sale of tobacco – 
exemption 
1, 2, 3  
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Group 4: Register of tobacco retailers and tobacco retailing banning orders 
19, 20, 33, 34, 35, 24 

Group 5: Eligibility to provide primary medical services – retention of current 
criteria  
11, 12, 13, 15, 17 

 
Debate to end no later than 1 hour after proceedings begin 

 

Group 6: Eligibility to provide primary medical services – qualifying charities 
36, 37, 38, 39, 40, 41, 42, 43, 44, 45 
 

Group 7: Meaning of “sufficient involvement in patient care” 
25, 26, 27, 28 

Group 8: Commencement of Part 2 
46  
 

Debate to end no later than 1 hour 25 minutes after proceedings begin 
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Tobacco and Primary Medical Services (Scotland) Bill 
 

Supplement to the 1st Marshalled List of Amendments selected 
for Stage 3 

 
Amendment 29A below was lodged today as a manuscript amendment under Rule 9.10.6.  The 

Presiding Officer has agreed under that Rule that this amendment may be moved at the meeting 
of the Parliament on 27 January 2010.  A line numbered version of amendment 29 is also 

included to assist members.  Amendment 29A will be debated as part of Group 1.  It will be called 
immediately after amendment 29 and, if moved, the question on it will be put immediately before 

the question on amendment 29. 
 

After section 1 

Dr Richard Simpson 
 

29 After section 1, insert— 

<Prohibition of certain other displays etc. 

(1) A person who carries on a tobacco business (other than a specialist tobacconist) who 
displays or causes to be displayed, at the point of sale of tobacco products, any image of 
or information about tobacco products or smoking related products (other than the notice 5 
required to be displayed by section 5 or prices displayed in accordance with regulations 
under section 3) commits an offence. 

(2) A person who carries on a tobacco business (other than a specialist tobacconist) must 
not, in any premises where that business is carried out, allow the presence of any 
container— 10 

(a) which is visible to members of the public at the point of sale of tobacco products, 

(b) in which tobacco products or smoking related products are stored, and 

(c) which incorporates lighting or any other feature, either inside or surrounding the 
container, the purpose or effect of which is to promote any of those products. 

(3) Subsection (2) applies even if the lighting or other feature is only visible when the 15 
container is open. 

(4) A person who fails to comply with subsection (2) commits an offence. 

(5) A person guilty of an offence under subsection (1) or (4) is liable on summary 
conviction to a fine not exceeding level 4 on the standard scale. 

(6) In subsection (1)–– 20 

(a) “smoking related products” includes, in addition to the things mentioned in 
section 27(2), cigarette lighters, 

(b) “specialist tobacconist” has the meaning given by section 6(2) of the Tobacco 
Advertising and Promotion Act 2002 (c.36).> 

Dr Richard Simpson 
 

29A As an amendment to amendment 29, leave out lines 21 and 22  
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EXTRACT FROM MINUTES OF PROCEEDINGS 
 

Vol. 3, No. 49   Session 3 
 

Meeting of the Parliament 
 

Wednesday 27 January 2010 
 
 
Tobacco and Primary Medical Services (Scotland) Bill: Bruce Crawford, on 
behalf of the Parliamentary Bureau, moved S3M-5605—That the Parliament agrees 
that, during Stage 3 of the Tobacco and Primary Medical Services (Scotland) Bill, 
debate on groups of amendments shall, subject to Rule 9.8.4A, be brought to a 
conclusion by the time limit indicated, that time limit being calculated from when the 
Stage begins and excluding any periods when other business is under consideration 
or when a meeting of the Parliament is suspended (other than a suspension 
following the first division in the Stage being called) or otherwise not in progress: 

Groups 1 and 2: 25 minutes 
Groups 3 to 5: 1 hour 
Groups 6 to 8: 1 hour 25 minutes. 

 
The motion was agreed to. 

Tobacco and Primary Medical Services (Scotland) Bill – Stage 3: The Bill was 
considered at Stage 3. 

The following amendments were agreed to without division: 29A, 18, 19, 20, 33, 34, 
35, 21, 22, 23 and 24. 

The following amendments were disagreed to (by division)— 

4 (For 14, Against 103, Abstentions 0) 
29 (For 60, Against 60, Abstentions 0; amendment disagreed to on casting 

vote) 
30 (For 60, Against 61, Abstentions 0) 
31 (For 60, Against 61, Abstentions 1) 
1 (For 14, Against 105, Abstentions 0) 
11 (For 15, Against 104, Abstentions 0) 
36 (For 45, Against 76, Abstentions 0) 
25 (For 59, Against 61, Abstentions 1) 
46 (For 14, Against 105, Abstentions 0) 

The following amendments were not moved: 5, 6, 32, 2, 7, 8, 9, 10, 37, 38, 39, 26, 
40, 12, 41, 42, 43, 44, 27, 28, 45, 13, 3, 14, 47, 15, 16 and 17. 

The Presiding Officer and Deputy Presiding Officer extended the time-limits under 
Rule 9.8.4A(a) and (c). 
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Tobacco and Primary Medical Services (Scotland) Bill: The Minister for Public 
Health and Sport (Shona Robison) moved S3M-5560—That the Parliament agrees 
that the Tobacco and Primary Medical Services (Scotland) Bill be passed. 

After debate, the motion was agreed to ((DT) by division: For 108, Against 15, 
Abstentions 0). 
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Business Motion 

14:34 
The Presiding Officer (Alex Fergusson): The 

next item of business is consideration of business 
motion S3M-5605, in the name of Bruce Crawford, 
on behalf of the Parliamentary Bureau, which sets 
out a timetable for stage 3 consideration of the 
Tobacco and Primary Medical Services (Scotland) 
Bill. 

Motion moved, 
That the Parliament agrees that, during Stage 3 of the 

Tobacco and Primary Medical Services (Scotland) Bill, 
debate on groups of amendments shall, subject to Rule 
9.8.4A, be brought to a conclusion by the time limit 
indicated, that time limit being calculated from when the 
Stage begins and excluding any periods when other 
business is under consideration or when a meeting of the 
Parliament is suspended (other than a suspension following 
the first division in the Stage being called) or otherwise not 
in progress: 

Groups 1 and 2: 25 minutes 

Groups 3 to 5: 1 hour 

Groups 6 to 8: 1 hour 25 minutes.—[Bruce 
Crawford.] 

Motion agreed to. 

Tobacco and Primary Medical 
Services (Scotland) Bill: Stage 3 

14:35 
The Presiding Officer (Alex Fergusson): The 

next item of business is stage 3 proceedings on 
the Tobacco and Primary Medical Services 
(Scotland) Bill. For dealing with the amendments, 
members should have in front of them the bill as 
amended at stage 2, which is marked ―SP Bill 
22A‖, and the marshalled list of amendments, 
which is marked ―SP Bill 22A-ML‖. In addition, they 
should have the groupings of amendments, which 
I as Presiding Officer have agreed. Members 
should also have a supplement to the marshalled 
list containing a manuscript amendment that I 
have agreed may be considered in this afternoon‘s 
proceedings. The supplement has been placed on 
each desk. 

During the course of the afternoon, the division 
bell will sound. Proceedings will be suspended for 
five minutes for the first division. The period of 
voting for the first division will be 30 seconds. 
Thereafter, I will allow a voting period of one 
minute for the first division after a debate. For all 
other divisions, the voting period will be 30 
seconds. 

Section 1—Prohibition of tobacco displays etc 
The Presiding Officer: Group 1 is prohibition of 

tobacco displays et cetera. Amendment 4, in the 
name of Mary Scanlon, is grouped with 
amendments 29, 29A, 30, 5, 6, 31, 32, 7 to 10, 14, 
47 and 16. I draw members‘ attention to the pre-
emption information on the groupings sheet under 
―Notes on amendments in this group‖. 

Mary Scanlon (Highlands and Islands) (Con): 
We all agree on the link between smoking and 
poor health, and we all agree on the fact that the 
younger that people start smoking, the more acute 
their health problems in later life will be. Our 
opposition to the ban on tobacco displays is not an 
opposition to smoking cessation programmes. The 
fact is that the evidence base does not exist to 
support a ban. The Health and Sport Committee‘s 
stage 1 report states: 

―The Committee notes that strong views were advanced 
on both sides of the debate. The Committee also 
recognises that the evidence base for this proposal is at an 
early stage and that the international evidence to date is 
inconclusive.‖ 

The Government proposes to ban visual 
displays in the hope that doing so will produce an 
evidence base in support of its argument that such 
a measure will reduce smoking. There is not yet 
conclusive evidence that the ban will achieve what 
it sets out to achieve. The claim in the policy 
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memorandum that banning visual displays of 
cigarettes will 
―protect children and young people from the impact of 
tobacco smoking‖ 

is, therefore, not true. Although a ban on visual 
displays will put cigarette packets out of sight, 
there is no doubt that the Government needs to 
consider many other measures to make the policy 
successful. I can think of nothing less attractive 
than a product that states ―Smoking kills‖. 

As the Scottish Retail Consortium, the Scottish 
Grocers Federation and the National Federation of 
Retail Newsagents said in their briefing note 
detailing their joint positions: 

―We believe that this will be a disproportionate measure 
for all affected retailers, large and small, and will add an 
undue burden on retail staff. It has no strong evidence base 
and there is doubt that it will have a significant impact on 
the number of young people taking up smoking.‖ 

In Iceland, smoking rates have declined, but 
academics have identified the in-depth work that 
has been done at community level as the crucial 
aspect in the successful decline in the number of 
people who smoke. In Canada, states such as 
Saskatchewan and Manitoba that have had 
tobacco display bans for the longest time have 
seen increases in youth smoking. In Ontario, the 
greatest reduction in smoking was achieved 
before a ban was introduced. In New Zealand, a 
proposal to introduce a ban was rejected by the 
Prime Minister, whose Government, like this 
Parliament‘s Health and Sport Committee, did not 
find conclusive evidence that a ban was the most 
effective strategy for combating youth smoking. 

Finally, on the cost of the ban to businesses, 
there is also much dubiety. The Minister for Public 
Health and Sport told the Health and Sport 
Committee that the cost could be as little as £20 
per gantry. However, that is just the cost of 
materials per shelf, not per gantry, and there can 
be up to seven or eight shelves on a gantry, as 
well as other fittings. The Scottish Government‘s 
regulatory impact assessment estimated that 
implementing the ban would cost Scotland‘s 
11,000 tobacco outlets an average of £1,200 for 
small retailers, £6,000 for medium-sized retailers 
and £17,500 for large retailers. 

I ask MSPs whether, in these difficult times, they 
are content to force on small businesses 
throughout Scotland additional costs and a 
measure on which there is a lack of any evidence 
to show its effectiveness in reducing youth 
smoking. 

I move amendment 4. 

Dr Richard Simpson (Mid Scotland and Fife) 
(Lab): I draw members‘ attention to my 
membership of the Royal College of General 

Practitioners and the British Medical Association, 
in case that is relevant. 

Amendment 29 seeks to anticipate the reaction 
of the tobacco industry, which will almost certainly 
press and push retailers to display items that 
promote their products, albeit—if we pass the bill 
today—no longer directly. Frankly, the tobacco 
industry has never respected the spirit of any 
tobacco control laws and has often taken every 
possible step to delay or stop their 
implementation. When that has proved 
unsuccessful, they have sought ways round the 
spirit of the law. 

I lodged amendment 29 in the light of the 
experience in Ireland, where new regulations are 
having to be developed to rein in the tobacco 
industry‘s inventive approach, which involves back 
lighting, adverts for lighters that clearly relate to a 
cigarette brand and even the use of the displays 
that limit sales by age in such a way as to infer 
that tobacco is available. Make no mistake—the 
tobacco industry is hugely powerful and has for 
more than 40 years found its way round 
successive pieces of legislation. Light tobacco 
fooled a whole generation into thinking that it was 
safe to smoke, and in the early part of this decade 
the industry sold ventilation to the Scottish health 
minister as an alternative to the ban on smoking in 
Kenny Gibson‘s proposed member‘s bill, which I 
supported. 

The need for amendment 29 hinges on whether 
the tobacco advertising legislation adequately 
covers the likely response of the industry. 

Margo MacDonald (Lothians) (Ind): Is there 
evidence to show how a campaign to reduce 
smoking among young people should be 
presented to achieve a successful result? Should 
smoking be presented as something that is bad for 
your health or as something that isn‘t cool, to use 
the vernacular? 

Dr Simpson: As far as what we are trying to do 
in the bill is concerned, the important thing is to 
denormalise tobacco as a product—to make it 
something that is not seen as soon as people go 
into a shop. At the moment, when people go into a 
shop, the first thing that they see is a massive 
gantry. 

The increase in the size of gantries was a 
response to the Tobacco Advertising and 
Promotion Act 2002. Since that legislation was 
introduced, gantries have increased in size by 50 
per cent. That is a classic illustration of the 
tobacco industry‘s response. It has spent a fortune 
on clever packaging that might display the phrase 
that Mary Scanlon mentioned, but which also 
incorporates holograms and uses ultra slim packs. 
The industry also produces note pads that people 
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can use. A variety of ancillary things have been 
developed that promote smoking. 

Amendment 29 would give trading standards 
officers the power to prevent new, subtle forms of 
advertising that, under TAPA, might not lead to a 
procurator fiscal taking action for a criminal 
offence. Amendment 29 would make such 
advertising an offence, which is important not just 
in tightening the legislation but in making it easier 
to implement as part of the continuing relationship 
between trading standards officers and retailers. 
By agreeing to amendment 29, we can tighten the 
bill, simplify its implementation and, for the first 
time in a generation, ensure that we are one step 
ahead of the industry rather than always reacting 
to it. I hope that members will see fit to support 
amendment 29. 

I lodged a supplementary amendment—
amendment 29A—after discussions with the 
Government, which I know has concerns about the 
bill being challenged. We should not hold our 
breath—it may well be challenged, whatever 
happens. The inclusion of the phrase ―cigarette 
lighters‖ would leave the bill open to the possibility 
of challenge. That is why I sought permission to 
lodge amendment 29A. 

14:45 
Ross Finnie (West of Scotland) (LD): On 

section 1, Mary Scanlon has been entirely 
consistent in her argumentation at all stages of the 
bill, especially in committee. The Liberal 
Democrats‘ position is that the bill is a progressive 
legislative move, and we support the Government 
in that. We must tackle the scourge of tobacco in 
all its manifestations, although we recognise that 
there is no single solution to the problem of how to 
reduce consumption, which is enormously 
disappointing. 

Like Mary Scanlon, I find current cigarette packs 
quite repulsive. However, that revulsion does not 
appear to be shared by large numbers of our 
young people, who are not deterred from buying 
cigarettes. That is why all measures that can be 
taken to try to remove the enticement to smoke 
are justified. We will therefore not support 
amendment 4 and consequently the other 
amendments in Mary Scanlon‘s name.  

On anticipating the behaviour of the industry, as 
Richard Simpson made clear, the industry is 
remarkable in its resilience and the way in which it 
seeks to overcome difficulties. Credit to it—it is a 
commercial business. However, it is right that we 
should seek to put the issue that Richard Simpson 
raises on the statute book. I was the only member 
who supported Kenneth Gibson‘s endeavours at 
stage 2 to pass an amendment similar to 
amendment 29. I know that the Government would 

prefer to approach the issue by way of regulation. 
That is fine, but that would mean people simply 
receiving a stern letter from the minister pointing 
out the substance of the legislation; regulation 
itself would not necessarily create a criminal 
offence. In our view, it is better that the bill creates 
an offence of tobacco advertising, which was its 
original purpose. Liberal Democrats will oppose 
Mary Scanlon‘s amendments but support Richard 
Simpson‘s. 

I turn to the second of Richard Simpson‘s 
amendments, amendment 29A. E-mails to 
members have raised the issue of whether we will 
be getting rid of challenge 25. I rebut that. There is 
only one place in a shop where cigarettes can be 
obtained, which is at the point of sale. In alcohol 
displays, it is good that challenge 25 notices are 
seen across the range of products, but in the case 
of tobacco, there is only one point of sale, and one 
notice that makes clear the age restriction and 
challenge 25 will be perfectly sufficient and will not 
be able to be abused. 

Jackie Baillie (Dumbarton) (Lab): Labour, too, 
opposes all of Mary Scanlon‘s amendments. We 
do so because we are persuaded that point-of-
sale displays are becoming increasingly important 
to manufacturers as a means of marketing 
tobacco products to young people. That is backed 
up by a substantial body of research, which links 
such displays to smoking behaviour. However, I 
recognise Mary Scanlon‘s concerns about cost. Is 
the £20 for a gantry or a single shelf? I would be 
grateful if the minister provided clarity on that 
important point.  

Richard Simpson‘s amendments seek to close 
loopholes that we know, from the experience of 
Ireland, can be exploited by some in the tobacco 
industry. Alternative advertising displays, with the 
branding and colouring of well-known cigarettes, 
are used to circumvent the ban on point-of-sale 
displays. We need to close that loophole. I know 
that the principle underlying Richard Simpson‘s 
amendments is supported by others, such as the 
cross-party group on tobacco control, the Scottish 
coalition on tobacco and ASH Scotland. The whole 
point is to stop advertising tobacco to children at 
point-of-sale displays in all possible forms. There 
will be no additional impact on retailers, no extra 
costs and no extra burden on enforcement 
officers. The amendments are clear, simple and 
easily understood. 

The Government has suggested that the issue is 
a matter for guidance, but I am not convinced that 
that is strong enough. There would be no direct 
sanctions if the guidance were not followed. We 
have an opportunity properly to ban displays, and 
we should take it. 

The Minister for Public Health and Sport 
(Shona Robison): I am encouraged by the fact 
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that all parties agree that firm action is required to 
prevent children and young people from becoming 
smokers. The tobacco display ban has been one 
of the most contentious provisions in the bill. On 
the one hand, the Conservatives believe that there 
is not enough evidence to justify a tobacco display 
ban; on the other hand, members of the Labour 
Party believe that we have not gone far enough. 
We believe that the provisions in the bill and the 
draft regulations are proportionate. 

The Conservatives believe that it is simply not 
true to say that removing the final marketing tool of 
the tobacco industry will reduce the attractiveness 
of tobacco to children and young people. I believe 
that they are wrong on that. Very few countries 
have yet introduced a tobacco display ban, and 
those that have have done so only recently. As 
with the ban on smoking in public places, we are 
pioneers. From the work of Cancer Research UK 
and others, we know that the display of tobacco in 
the most prominent place in 11,000 shops in 
Scotland is having an impact on our most 
vulnerable. It is making a product that kills half of 
its long-term users more attractive to children and 
young people. Therefore, I contend that the 
evidence for banning displays exists. For me, the 
most compelling point is the need to remove the 
last advertising loophole. I reassure the chamber 
that the Government is committed to evaluating 
the impact of all the provisions in part 1. 

I understand that there are concerns about the 
impact of the policy on our small shops. I have 
worked closely with retailers and believe that the 
regulations that we have drafted will both protect 
children and young people from the harms of 
tobacco promotion and minimise the impact on 
small businesses. Our is a proportionate 
response. 

I agree with Richard Simpson that we should do 
all that we can to prevent the tobacco industry 
from attempting to circumvent the display ban that 
is detailed in the bill and the advertising ban that is 
set out in the Tobacco Advertising and Promotion 
Act 2002. I understand the concerns about 
incidents that have occurred in Ireland in response 
to its display ban, which came into force in July 
2009. However, the Scottish display ban will be 
the most robust in the United Kingdom and will be 
even more robust than the Irish display ban. 
Regulations will limit the display of tobacco to 
120cm2, based on figures that have been provided 
by retailers showing that each row of a gantry in a 
small shop is around 15cm high and that the 
widest section for a tobacco product is 8cm. The 
loopholes that have occurred in Ireland will not, 
therefore, occur under the bill. Retailers were 
concerned that the display ban would impede their 
carrying out necessary everyday tasks such as 
stocktaking and cleaning. We have taken that in 

good faith and have exempted the display of 
tobacco for those tasks. 

I appreciate the fact that Dr Simpson has tried to 
craft a future-proof amendment, which he hopes 
will predict any possible move that the tobacco 
industry may make to circumvent our wide-
reaching tobacco display and advertising bans. 
However, amendment 29 falls short of achieving 
that, and there are major concerns about its 
practical application, as well as drafting concerns. 
Instead, we will draw up clear guidance on the 
implementation and enforcement of the bill. I 
assure the chamber that I will make it clear that 
the advertising of lighters over gantries and the 
use of lighting around gantries will not be 
acceptable. 

I am pleased that Richard Simpson has seen 
sense and, with amendment 29A, is seeking to 
remove the reference to lighters from amendment 
29. If there is evidence of retailers ignoring the 
guidance, we will revisit the regulations and 
consider removing exemptions from the display 
ban. That could be very costly to retailers, as it 
could lead to tobacco having to be stored under 
the counter, which I know that retailers do not 
want. I urge the chamber to allow us to achieve 
what amendment 29 seeks through regulations 
and guidance rather than through the bill itself, 
which could have undesirable and unintended 
consequences. 

The unintended consequence of amendments 
31 and 32, which deal with tobacco industry-
funded campaigns such as no ID, no sale, would 
be to limit campaigns that inform customers and 
retailers of their rights and responsibilities around 
tobacco sales. On the retailer side, amendment 31 
would ban displays that are aimed at staff, such as 
prompts by tills to remind staff to verify a 
customer‘s age; for customers, it would restrict 
campaigns that are essential to the successful 
implementation of many of the bill‘s provisions, 
including proxy purchase. The amendment would 
restrict such campaigns by retailers, Young Scot 
and cancer charities as well as the tobacco 
industry. In fact, any shop or charity that came up 
with an idea would have to approach the 
Government for approval first. Surely the creation 
of such bureaucracy would not make any sense. I 
am sure that no one wants that to happen. 

I therefore ask Mary Scanlon to withdraw 
amendment 4 and not to move amendments 5 to 
10, 14, 47 and 16. I also ask Richard Simpson not 
to move amendments 29 to 32. 

The Presiding Officer: I call Mary Scanlon to 
wind up and either press or withdraw amendment 
4. 

Mary Scanlon: I was sympathetic to Richard 
Simpson‘s amendments but, when I read what the 
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briefings said about overly complicating the bill, I 
decided that it would be a more commonsense 
approach to get the Government to work with 
retailers. Having spoken with a Government 
adviser, I think that it is for the Government and 
the retailers to come to an accommodation about 
what is right for them, and it should be done 
through regulation and guidance.  

Ross Finnie summed up the situation when he 
said that there is no single solution to smoking. 
However, unfortunately, the focus of the bill has 
been the display ban. As parliamentarians, we 
should be seeking solutions that work and have 
been proven to work, which is not the case in 
relation to the banning of visual displays. 

I wish to press amendment 4. 

The Presiding Officer: The question is, that 
amendment 4 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
I suspend the meeting for five minutes.  

14:56 
Meeting suspended. 

15:01 
On resuming— 

The Presiding Officer: We will proceed with the 
division. 
FOR 
Aitken, Bill (Glasgow) (Con)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Carlaw, Jackson (West of Scotland) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Johnstone, Alex (North East Scotland) (Con)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con) 

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Allan, Alasdair (Western Isles) (SNP)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Keith (Ochil) (SNP)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Campbell, Aileen (South of Scotland) (SNP)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  

Constance, Angela (Livingston) (SNP)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
FitzPatrick, Joe (Dundee West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grahame, Christine (South of Scotland) (SNP)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Harper, Robin (Lothians) (Green)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hume, Jim (South of Scotland) (LD)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Tom (Hamilton South) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McMillan, Stuart (West of Scotland) (SNP)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morgan, Alasdair (South of Scotland) (SNP)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
O‘Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Paterson, Gil (West of Scotland) (SNP)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robison, Shona (Dundee East) (SNP)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
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Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Tolson, Jim (Dunfermline West) (LD)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

The Presiding Officer: The result of the division 
is: For 14, Against 103, Abstentions 0. 

Amendment 4 disagreed to. 

After section 1 
Amendment 29 moved—[Dr Richard Simpson]. 

Amendment 29A moved—[Dr Richard 
Simpson]—and agreed to. 

The Presiding Officer: The question is, that 
amendment 29, as amended, be agreed to. Are 
we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
FOR 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Hume, Jim (South of Scotland) (LD)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  

Martin, Paul (Glasgow Springburn) (Lab)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Tom (Hamilton South) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
O‘Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tolson, Jim (Dunfermline West) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab) 

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Allan, Alasdair (Western Isles) (SNP)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brown, Keith (Ochil) (SNP)  
Brownlee, Derek (South of Scotland) (Con)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
FitzPatrick, Joe (Dundee West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMillan, Stuart (West of Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
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Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

The Presiding Officer: The result of the division 
is: For 60, Against 60, Abstentions 0. I will 
therefore use my casting vote. In this case, the 
status quo is the bill, and the amendment would 
be a change, so I vote against the amendment. 

Amendment 29, as amended, disagreed to. 

Section 2—Displays which are also 
advertisements 

Amendment 30 moved—[Dr Richard Simpson]. 

The Presiding Officer: The question is, that 
amendment 30 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
FOR 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Hume, Jim (South of Scotland) (LD)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  

Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Tom (Hamilton South) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
O‘Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tolson, Jim (Dunfermline West) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab) 

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Allan, Alasdair (Western Isles) (SNP)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brown, Keith (Ochil) (SNP)  
Brownlee, Derek (South of Scotland) (Con)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
FitzPatrick, Joe (Dundee West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
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McLetchie, David (Edinburgh Pentlands) (Con)  
McMillan, Stuart (West of Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

The Presiding Officer: The result of the division 
is: For 60, Against 61, Abstentions 0. 

Amendment 30 disagreed to. 

The Presiding Officer: Does Mary Scanlon 
wish to move amendment 5? 

Mary Scanlon: We oppose section 2, but given 
the previous vote I will not move amendment 5. 

Amendment 5 not moved. 

Section 3—Regulation of display of prices 

Amendment 6 not moved. 

Section 4B—Purchase of tobacco products on 
behalf of persons under 18 

The Presiding Officer: I exercise my power 
under rule 9.8.4A to extend the deadline to allow 
the debate on groups 1 and 2 to be completed. 

Group 2 is on offences involving purchase of 
tobacco products by or on behalf of persons under 
18. Amendment 18, in the name of the minister, is 
grouped with amendments 21 to 23. 

Shona Robison: Amendment 18 relates to the 
changes that were made to the bill at stage 2 to 
create a new offence of proxy purchase. The 
offence makes it illegal for someone aged 18 or 
over knowingly to buy or to attempt to buy tobacco 
products or cigarette papers for someone who is 
under 18. 

At stage 2, Dr Simpson sought to amend the bill 
to provide for penalties for second or subsequent 
offences to be pitched at a higher maximum level. 
As a general rule, it is not policy to provide 
different maximum penalties for first and 
subsequent offences in Scottish statute. Such 
provisions were abolished or allowed to wither 
away by paragraph 4 of schedule 1 to the Criminal 

Procedure (Consequential Provisions) (Scotland) 
Act 1995. The policy is, rather, that legislation sets 
out the maximum level of a penalty and the 
appropriate amount of the fine is left to the sheriff‘s 
discretion, taking into account the circumstances 
of the case. 

In practice, it is highly unlikely that a sheriff 
would impose the maximum penalty for a first 
offence unless there were special circumstances. 
We therefore need to determine whether the 
maximum level of fine that has been set is 
appropriate. I have given the matter a great deal of 
consideration, as I said at stage 2 that I would, 
and I am satisfied that there is a case for 
increasing the maximum penalty for the offence of 
proxy purchase to level 5. 

Amendments 21 to 23 apply the presumption as 
to contents of containers for the purpose of any 
trial for offences relating to the purchase or 
attempted purchase of tobacco by persons under 
18 and the purchase or attempted purchase of 
tobacco for persons under 18. The presumption as 
to contents of containers already applies to 
offences relating to the sale and display of tobacco 
products. 

I move amendment 18. 

The Presiding Officer: I call Dr Richard 
Simpson. Please be as brief as possible, Dr 
Simpson. 

Dr Simpson: I thank the Government for 
responding to the debate at stage 2 so well. It is 
important that we have higher fines, as the current 
levels are rather low in relation to tobacco and so 
on. The fact that we are moving on is welcome. I 
thank the minister. 

The Presiding Officer: Minister, do you wish to 
wind up? 

Shona Robison: No. 

The Presiding Officer: I am grateful to you. 

Amendment 18 agreed to. 

Section 5—Display of warning statements 

Amendment 31 moved—[Dr Richard Simpson]. 

The Presiding Officer: The question is, that 
amendment 31 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
This is a one-minute division. 
FOR 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
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Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Hume, Jim (South of Scotland) (LD)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Tom (Hamilton South) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
O‘Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tolson, Jim (Dunfermline West) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab) 

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Allan, Alasdair (Western Isles) (SNP)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brown, Keith (Ochil) (SNP)  
Brownlee, Derek (South of Scotland) (Con)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  

Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
FitzPatrick, Joe (Dundee West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMillan, Stuart (West of Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

ABSTENTIONS 
MacDonald, Margo (Lothians) (Ind) 

The Presiding Officer: The result of the division 
is: For 60, Against 61. There was one abstention 
but it seems to have disappeared from the screen. 

Amendment 31 disagreed to. 

Amendment 32 not moved. 

Section 6—Prohibition of vending machines 
for the sale of tobacco products 

The Presiding Officer: Group 3 is on 
prohibition of use of vending machines for the sale 
of tobacco—exemption. Amendment 1, in the 
name of Rhoda Grant, is grouped with 
amendments 2 and 3. 

Rhoda Grant (Highlands and Islands) (Lab): 
Amendment 1 seeks to allow radio-controlled 
cigarette vending machines to be retained in 
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licensed premises. Anyone who wishes to 
purchase something from such a machine must 
ask a member of staff to activate it. If the member 
of staff suspects that the person is under 18, they 
must challenge them in the same way that they 
have been trained to challenge young people who 
try to buy alcohol. After the member of staff 
activates the machine, the customer has 30 
seconds to make the purchase before the machine 
switches off automatically. The machine also 
switches off immediately after a single purchase. 

Amendment 1 does not allow vending machines 
in unlicensed premises. Should a licensee or their 
staff sell tobacco to someone under 18, they will 
be subject to the penalties outlined in the bill and 
will also lose their right to have a vending 
machine. Furthermore, under the amendment, the 
Government will be able to ban machines through 
secondary legislation if it turns out that the radio-
controlled approach does not work. 

I have lodged the amendment because I feel 
that vending machines are a more secure option 
than the provisions in the bill. Under the bill, 
licensed premises are not prohibited from selling 
tobacco products, which may be sold from behind 
the bar. I am concerned that that will make them 
more accessible to children. If a bar is family run 
and has living premises attached to it, the chances 
are that children will be behind the bar and have 
access to cigarettes, which not only puts 
temptation in their way but leaves them open to 
bullying and coercion. As a result, amendment 1 is 
more in keeping with the bill‘s policy intentions. 

I note that the Government has not told 
Parliament when it will implement the legislation. If 
it does so within months, the companies involved 
will not have enough time to diversify, consigning 
their staff to unemployment; if there is a long lead-
in time, young people will have less protection 
over that period. 

I find the Government‘s decision not to accept 
my proposal for a pilot of the system 
unreasonable. After all, if it works, it works; if it 
does not, the minister will be able to move to ban 
these machines in the same proposed timeframe. 
If she does not accept the amendment, many 
people will be concerned about their jobs. She 
needs to take that prospect seriously and move 
quickly to work with the companies involved. 

That said, of course, the saving of lives will 
always outweigh the saving of jobs. However, that 
is not the reason for amendment 1, which is about 
providing secure sales to protect young people 
while tobacco is still legally available. The other 
amendments in the group are consequential to 
amendment 1. 

I move amendment 1. 

The Presiding Officer: I will be able to fit in the 
four members who wish to speak, if they are very 
brief. 

Michael Matheson (Falkirk West) (SNP): In 
speaking against amendments 1 and 2, I note that 
when a very similar amendment to amendment 1 
was lodged at stage 2 the committee did not 
support it. 

It is worth bearing in mind that one in 10 of all 
Scottish 13 to 15-year-olds who smoke regularly 
access their cigarettes via vending machines. As a 
result, banning these machines is one of the best 
ways of ensuring that such a source is not 
available to them. 

I understand the concerns raised by rural 
communities, where in the absence of a shop the 
local pub might sell cigarettes. However, under the 
legislation, those pubs will still be able to store 
cigarettes behind the counter and sell them to 
people face to face. The argument that children 
who live in a pub will be able to access the 
cigarettes stored behind the counter is somewhat 
ridiculous; after all, the same argument could be 
made with regard to access to alcohol, and no one 
seems to have a problem with that. In that light, I 
think that the argument is something of a red 
herring in dealing with what is an important matter. 

Moreover, we have no robust evidence to 
demonstrate that remote-controlled vending 
machines are a much more secure way of 
ensuring that young people cannot access 
cigarettes. I believe that, given the lack of 
evidence, we should not take such action. 

I also note that we do not allow fireworks, 
solvents, alcohol or other harmful substances to 
be sold in vending machines. Why should such a 
deadly product as cigarettes be exempt from that? 
I believe that we should ban these vending 
machines and that the bill‘s approach to the issue 
is measured and proportionate. 

15:15 
Jackie Baillie: Rhoda Grant has argued the 

case for radio-controlled vending machines and I, 
like other members in the chamber, have had the 
opportunity to view them in operation. However, 
we need to balance the impact on businesses of a 
total ban on vending machines with the wider 
benefit to public health. 

The United Kingdom will implement its ban by 
October 2011, and it is right that we should keep 
in step with that. Some have argued that an 
extension of time would help vending machine 
operators. I do not believe that because the use of 
existing vending machines would continue without 
the safeguards that Rhoda Grant‘s amendments 
propose, and that would not be desirable. 
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That all needs to be weighed against the 
obvious advantages of a total ban. We know that 
test purchasing, albeit in a rural area, showed that 
the operators failed in 23 out 25 cases. We need 
to be mindful of that, and of the Parliament‘s clear 
desire to remove the possibility of young people 
purchasing tobacco inappropriately. 

It would be helpful for the minister to address 
two specific areas. I know that she and her 
officials have had preliminary discussions with 
vending machine operators, which is welcome. 
Will she commit to continuing to facilitate 
discussions about, in particular, two issues that 
have been raised: putting dispensing machines 
behind the bar, and the opportunities in the 
industry for diversification? Such practical support 
would start to help and it would further address the 
sustainability of those businesses, while 
acknowledging the importance of the Parliament‘s 
move towards a total ban. For those reasons, 
Labour will support the Government in putting 
public health interests first. 

Ross Finnie: This has been a vexed issue. As 
is common with many public health measures, 
there is a balance. In this case, one has to 
balance the public health benefit against the 
legitimate and understandable concerns of those 
in the vending machine industry who are naturally 
feeling under threat. Liberal Democrats have 
considered the industry‘s representations very 
carefully, and we are not wholly persuaded that 
the proposed mechanism is entirely foolproof. We 
share that view with the British Heart Foundation, 
the Royal College of Physicians of Edinburgh and 
Cancer Research UK. We believe that public 
health is the overriding concern in the debate. 

Like Jackie Baillie we think that, given the 
balance of the argument, the Government has 
issues to address, and it needs to take a 
sympathetic view of the support and help that 
might be afforded by the industry department to 
those who will undoubtedly be affected by the 
legislation. On balance, we are persuaded that 
public health has to be paramount. We invite the 
minister to take our view into consideration. 

Mary Scanlon: We support Rhoda Grant‘s 
amendments. Tobacco vending machine sales 
account for less than 1 per cent of tobacco sales 
in Scotland. The ban will particularly affect remote 
and rural areas, where many filling stations, village 
shops and post offices have closed in recent 
years. In Orkney and Shetland, there has been a 
30 per cent reduction in the number of licensed 
premises. Staff training on the sale of alcohol is 
the best that it has ever been. 

The explanatory notes say that 
―The Scottish Government is aware of only one company 
operating in Scotland‖, 

but the truth is that 14 companies will go out of 
business, with the loss of 60 jobs, not 14. 

On average, cigarettes purchased from a 
vending machine are 36 per cent more expensive 
than those that are bought from a shop, so it is 
unlikely that young people will use those 
machines. 

A vote against amendment 1 will mean that, as 
secure stockholding units, vending machines will 
be removed, and the landlord will sell tobacco 
from behind the counter. It is a proven fact that 
cigarettes that are sold from behind the counter 
are readily accessible. In truth, banning remote or 
radio-controlled vending machines from licensed 
premises such as pubs, social clubs, golf and 
bowling clubs, where the clientele is generally 
aged over 18, makes tobacco more readily 
accessible. I trust that those who are speaking 
against remote and radio-controlled vending 
machines are speaking from the experience of 
having seen them in operation in the Parliament. 
They are successfully and effectively used in 
many European countries, including Spain and 
Portugal. We support the amendments. 

Patrick Harvie (Glasgow) (Green): I am sorry 
that I was not able to attend the demonstration of 
the remote-controlled machine when it came to 
Parliament, but I have tried to listen to the 
arguments on both sides. 

I have a brief question that I ask Rhoda Grant to 
respond to in summing up. Half of us, including the 
Labour group, have just voted for Richard 
Simpson‘s amendments to ban various visual cues 
that promote the acceptability and acceptance of 
tobacco and smoking in premises. Why does that 
argument not apply also to vending machines? 
Why should we not regard them as a visual cue 
and take the same approach to them that many of 
us took in relation to Richard Simpson‘s 
amendments? 

Shona Robison: Before I discuss the 
amendments in detail, I say that our decision to 
opt for a complete ban on cigarette sales from 
vending machines was not taken lightly. I met 
Scottish vending machine operators in early 
September last year and I have listened to their 
concerns and the concerns of the 60 staff who are 
employed in the sector in Scotland. My officials 
have continued that dialogue since then. We do 
not take any job losses lightly. 

Mary Scanlon: Will the minister confirm that the 
explanatory notes were wrong in stating that 
―The Scottish Government is aware of only one company 
operating in Scotland that would be affected by the ban‖, 

and in claiming that a total of 14 staff would have 
to be made redundant? Does she accept that that 
was inaccurate? 
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Shona Robison: We discussed that at length at 
the Health and Sport Committee and in 
correspondence, and we have explained the 
reasons. Despite our extensive attempts to contact 
the body that represents vending machine 
operators—the National Association of Cigarette 
Machine Operators—and to get a clear idea of the 
number of job losses that would be involved, we 
were unable to do so. Therefore, our initial figures 
came from Sinclair Collis, which is one of the 
bigger companies. Some time after that, when the 
bill was published, NACMO finally got in touch with 
us after we had left numerous telephone 
messages for the individuals concerned. My 
officials went a long way to try to get information 
from NACMO. The information that we finally 
received is that we are talking about 60 jobs. The 
situation did not arise through a lack of effort on 
our part, but we now acknowledge, as I did to the 
Health and Sport Committee, that 60 jobs are 
involved. 

We do not take the decision lightly but, as I have 
made clear throughout the progress of the bill, I 
have a fundamental problem with a dangerous 
and age-restricted product such as tobacco being 
sold from a self-service machine. We have 
concluded that a complete ban is the only way in 
which to be sure that under-18s do not access 
cigarettes from that source. I am pleased to note 
from the stage 1 report that the majority of Health 
and Sport Committee members agreed. The 
committee states that it is yet to be convinced that 
the system that Rhoda Grant promotes 
―could be made to work in practice across the range of 
situations in which a vending machine might be installed—
for example, in crowded city-centre pubs where there are 
many distractions for bar staff.‖ 

Rhoda Grant clearly believes that her 
amendment 1 is the best of both worlds, but I do 
not agree. The ban might have an impact on the 
companies that currently sell tobacco from 
vending machines, but the bill does not prevent 
them from selling other products from their 
machines; nor does it prevent pubs and hotels 
from using vending machines as a dispensing 
machine—a secure means of storing tobacco 
behind the counter. 

I am happy to delay commencement until 
October 2011, in line with the Department of 
Health‘s approach. I am sure that no one in the 
Parliament would want Scotland to lag behind 
England on a tobacco control measure. There are 
concerns about how tobacco will be sold from 
licensed premises after the ban. We will continue 
to work with trading standards officers, the 
licensed trade and vending machine operators to 
provide detailed guidance on how tobacco should 
be sold to address the access issues that Rhoda 
Grant raises. 

The Scottish Parliament‘s leading position in the 
UK on public health would be under threat if 
amendment 1 were agreed to. I therefore ask 
Rhoda Grant to withdraw amendment 1 and not to 
move amendments 2 and 3. 

Rhoda Grant: I welcome the minister‘s 
comments about working with licensed premises 
and the machine manufacturers to consider 
diversification and secure ways of selling 
cigarettes from behind the bar, which is an 
important part of the argument. I do not intend to 
press amendment 1 and therefore will not move 
amendments 2 and 3. 

The Deputy Presiding Officer (Trish 
Godman): Does any member object to 
amendment 1 being withdrawn? 

Members: Yes. 

The Deputy Presiding Officer: The question is, 
that amendment 1 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Aitken, Bill (Glasgow) (Con)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Carlaw, Jackson (West of Scotland) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Johnstone, Alex (North East Scotland) (Con)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con) 

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Allan, Alasdair (Western Isles) (SNP)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Keith (Ochil) (SNP)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Campbell, Aileen (South of Scotland) (SNP)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
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FitzPatrick, Joe (Dundee West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grahame, Christine (South of Scotland) (SNP)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Harper, Robin (Lothians) (Green)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hume, Jim (South of Scotland) (LD)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
MacDonald, Margo (Lothians) (Ind)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Tom (Hamilton South) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McMillan, Stuart (West of Scotland) (SNP)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
O‘Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Paterson, Gil (West of Scotland) (SNP)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robison, Shona (Dundee East) (SNP)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  

Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Tolson, Jim (Dunfermline West) (LD)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 14, Against 105, Abstentions 0. 

Amendment 1 disagreed to. 

Amendment 2 not moved. 

Section 12—Tobacco retailing banning orders 
The Deputy Presiding Officer: We come to 

group 4. Amendment 19, in the name of the 
minister, is grouped with amendments 20, 33 to 35 
and 24. 

Shona Robison: I will speak to Government 
amendments 19, 20 and 24, which all relate to 
powers in the bill that allow courts to ban from 
selling tobacco retailers who continually break 
tobacco sales law. Amendments 19 and 20 
increase from 12 to 24 months the maximum 
period for which a person can be banned from 
selling tobacco. The amendments are a result of 
my commitment at stage 2 to consider increasing 
the maximum period for which a sheriff can ban a 
person from selling tobacco for second and 
subsequent offences. Although I concluded that it 
was not appropriate to limit their powers by 
restricting sentencing in that way, there is a case 
for increasing the maximum period.  

Amendment 24 corrects a typographical error 
that was noted by parliamentary clerks.  

I note the Government‘s support for Christine 
Grahame‘s amendments 33 to 35. Requiring 
retailers to display banning notices would bolster 
the registration scheme and could act as a further 
deterrent to breaking the law. 

I move amendment 19. 

Christine Grahame (South of Scotland) 
(SNP): I support the Government‘s amendments 
and will speak to my amendments 33 to 35. In 
general, I welcome the requirement to have a 
register of tobacco retailers. I pursued the idea 
originally as a bill proposal for a licensing system. I 
also welcome the fact that tobacco is now almost, 
but not quite, being put in the same category as 
other dangerous products, such as alcohol. 

Under my amendments, the sign that would 
have to be displayed would act as an important 
reminder of the laws prohibiting the sale of 
tobacco to underage customers—that is, that it is 
illegal to sell tobacco products to anyone under 
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18. It would also remind customers that tobacco 
was available in that shop. 

Amendment 33 would place an additional 
requirement on any shop that is the subject of a 
banning order to display a sign stating that 
tobacco may not be sold in that shop as a result of 
enforcement action. The sign would contain details 
of the ban‘s duration and be displayed in a 
prominent position on the premises.  

The display of such a sign would serve three 
main purposes. First, it would allow customers and 
the local community to know that the retailer was 
banned from selling tobacco. Secondly, it would 
distinguish between shops that choose not to sell 
tobacco—for example, Lidl in Scotland has 
decided not to sell tobacco in its stores—and 
those that are prevented from doing so by a 
banning order. Thirdly, it would send a powerful 
message to both retailers and customers that 
continued breaking of tobacco sales laws, 
especially those concerning sales to underage 
customers, which result in fixed-penalty notices 
and lead to banning orders, might result in the loss 
of the right to sell tobacco. It is likely that that 
would have an additional deterrent effect on 
retailers who might be tempted to break the law.  

The subsequent amendments impose proper 
penalties if the notice is not displayed. 

15:30 
The Deputy Presiding Officer: Before I call 

Richard Simpson, I ask members to be quiet, 
please. 

Dr Simpson: Labour will support all the 
amendments in the group. We particularly 
welcome the added flexibility that sheriffs will have 
to take the banning order up to 24 months, rather 
than 12—a period that we felt was just too short. 
We very much welcome that change. We support 
Christine Grahame‘s amendments and pay tribute 
to her for her original work on tobacco. 

Amendment 19 agreed to. 

Section 12B—Tobacco retailing banning 
orders etc: appeals 

Amendment 20 moved—[Shona Robison]—and 
agreed to. 

After section 12C 

Amendment 33 moved—[Christine Grahame]—
and agreed to. 

Section 13—Offences relating to the Register 

Amendments 34 and 35 moved—[Christine 
Grahame]—and agreed to. 

Section 25—Presumption as to contents of 
container 

The Deputy Presiding Officer: Amendment 7, 
in the name of Mary Scanlon, has already been 
debated with amendment 4. If amendment 7 is 
agreed to, I cannot call amendment 21, because 
of pre-emption. 

Amendment 7 not moved. 

Amendment 21 moved—[Shona Robison]—and 
agreed to. 

Amendment 8 not moved. 

Amendment 22 moved—[Shona Robison]—and 
agreed to. 

Amendment 9 not moved. 

Amendment 23 moved—[Shona Robison]—and 
agreed to. 

Section 27—Interpretation of Part 1 

Amendment 24 moved—[Shona Robison]—and 
agreed to. 

Amendment 10 not moved. 

Section 29—Contractual arrangements for the 
provision of primary medical services 

The Deputy Presiding Officer: We come to 
group 5. Amendment 11, in the name of Mary 
Scanlon, is grouped with amendments 12 to 14 
and 17. 

Mary Scanlon: In 2003, Labour, the Scottish 
National Party and the Liberal Democrats not only 
supported the inclusion of measures for 
commercial providers in the Primary Medical 
Services (Scotland) Act 2004, but robustly 
defended those proposals against Scottish 
Socialist Party amendments. Amendment 11 
seeks to retain the commonsense approach of the 
bill that was agreed by all parties but the SSP only 
six years ago. 

Despite commercial providers being able to set 
up shop, so to speak, in Scotland, none has 
chosen to do so, to date. Our ageing population, 
the increased availability of treatments and 
increased public expectations all result in 
increasing demand for general practitioner 
services, year on year. Despite the acknowledged 
increased need, the BMA and the Scottish 
Government propose a measure that is designed 
to prevent the possibility of alternative sources of 
provision. 

Community Pharmacy Scotland—open all hours 
in every high street and village in Scotland—stated 
in its written submission: 

―There is no guarantee that the existing practice model 
will survive for another 10, let alone 60 years and without 
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the possibility of alternative methods of provision the 
situation could arise where medical services could not be 
provided for people living in ‗hard to doctor‘ areas such as 
remote and rural regions or in areas of deprivation within 
our cities.‖ 

The increase in calls to the Scottish Ambulance 
Service and in accident and emergency 
presentations are undoubtedly a result of the new 
GP contract, which has resulted in many, and 
increasing, numbers of GPs opting out of providing 
out-of-hours care. 

If part 2 of the bill were to be deleted and 
existing legislation to remain, GPs could hold 
surgeries in pharmacies, for example. A vote 
against the amendments would guarantee 
monopoly provision by one provider that is 
represented by one trade union negotiating with 
Scotland. 

The European states that have the most 
successful health care systems have developed 
successful partnerships with the private and 
voluntary sectors not only to provide general 
medical services but to tackle public health issues. 

Scotland has no commercial providers, so Helen 
Eadie and I visited a walk-in centre at Canary 
Wharf and a health centre in Tower Hamlets that 
are both run by the independent company Atos 
Origin. The walk-in centre is open from 7 am to 7 
pm and serves 80,000 employees at Canary 
Wharf, local people and tourists. It has reduced 
the amount and financial cost of work absenteeism 
by reducing preventable ill health, and it allows 
accessible attendance at GP appointments during 
the working day. The number of people who 
present to local accident and emergency units has 
also reduced significantly. Surveys show that 97 
per cent of patients have found the care to be 
good or excellent, and the primary care trust has a 
member on the Atos board to ensure good 
partnerships and working relations. 

In Tower Hamlets, which is the second-most 
deprived area in London, the primary care trust 
discontinued the previous contract for the health 
centre GPs because they did not meet key 
performance indicators and did not serve the 
needs of the community, more than 30 per cent of 
whom are Bengali. If Atos failed to achieve the 
required standards for patients, it would simply 
lose its contract. 

The primary care trust confirmed that Atos has 
better software and better attention to detail. It 
gives monthly reports to NHS London and has 
better data management. The health centre 
regularly meets key performance indicators on 
issues such as complaint response and generic 
prescribing. More focus is placed on addressing 
health inequalities, marketing is better, staff 
turnover is lower and continuity of care is better, 
because the provision of doctors and staff is more 

stable. The centre meets all its targets for health 
checks, immunisation and screening and the 
management of chronic disease has improved 
considerably. 

The Deputy Presiding Officer: You should 
finish now, Ms Scanlon. 

Mary Scanlon: People often do not present 
early for diagnosis because taking time off work to 
see a GP can be difficult, if people commute to 
work, for example. A walk-in centre allows for 
early presentation. 

I fully support the current independent 
contracting of GP services in Scotland and 
commend the excellent work that is done day and 
daily. 

Finally, one regret from the London visit was that 
we could not see the Atos mobile units in rural 
areas, because of time constraints. 

I move amendment 11. 

The Deputy Presiding Officer: I use my power 
under rule 9.8.4A(c) of standing orders to extend 
the deadline for debating group 5, to allow the 
debate to be completed. 

Ross Finnie: I will be brief. Liberal Democrats 
perfectly accept that we voted for the Primary 
Medical Services (Scotland) Act 2004, but the 
notion that members who voted for a bill six years 
ago are not entitled to reflect on current 
circumstances is nonsense. I have no doubt that I 
might now have reservations about some bills that 
I supported—genuinely—in 1999. That is just a 
fact, so we should not make such points. 

Mary Scanlon‘s argument has been entirely 
consistent. She and her Conservative colleagues 
are entitled to support moves in the health service 
that they believe only the private sector can 
achieve. Some of her suggestions could be 
provided in general practice—the bill will not 
impede that. 

David McLetchie (Edinburgh Pentlands) 
(Con): The argument is not about whether the 
private sector provides such services, because 
GPs in existing practices are members of the 
private sector. The issue is what model is used in 
the private sector. Ross Finnie must not confuse 
the argument. 

Ross Finnie: I am not sure whether that lecture 
has greatly improved my view on whether to 
support the amendments—if that was the 
intervention‘s intention. I know that David 
McLetchie always seeks to garner votes, 
particularly for lost causes. 

What is at issue is our perception of the 
development of general practice. Of course, we all 
have grave reservations about the outcome of 
some of the contractual arrangements that have 
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been entered into. However, with the exception of 
the Conservatives—who take a different, and 
perfectly legitimate, approach to the issue—
members around the chamber see that the 
objectives can be achieved in a health service that 
does not necessarily have to accommodate the 
private sector. The Liberal Democrats will oppose 
all the amendments in Mary Scanlon‘s name. 

The Deputy Presiding Officer: I call the 
minister. 

Nicola Sturgeon (The Deputy First Minister 
and Cabinet Secretary for Health and 
Wellbeing): I had expected other contributions to 
the debate, Presiding Officer. 

Mary Scanlon may find this unexpected, but I 
thank her for lodging the amendments and 
acknowledge her consistency and sincerity in 
doing so. Her amendments are similar to the stage 
2 amendments that led to a high-quality debate at 
the Health and Sport Committee; in fact, it was 
one of the best committee debates in which I have 
taken part. 

That said, we will oppose Mary Scanlon‘s 
amendments because their effect would be to 
delete part 2 of the bill, which would undermine 
our objective of ensuring that all holders of primary 
medical services contracts—often the first and 
only point of contact between a patient and the 
national health service—are directly involved in 
the NHS. The bill expects contract holders to 
demonstrate that, first through the involvement of 
a medical practitioner or other health care 
professional, in the case of section 17C contracts, 
and secondly through the involvement of all 
contractors in the day-to-day provision or running 
of the medical services. 

Members will be aware that I agreed to a stage 
2 amendment that would leave open the possibility 
of health care professionals other than doctors 
holding GMS contracts in the future. The Health 
and Sport Committee asked for that key flexibility, 
which is most likely to apply to nurses, in its stage 
1 report. 

The stage 2 committee debate to which I 
referred was so good because it avoided some of 
the oversimplifications that have, at times, 
characterised the debate. Before any member 
rushes to intervene, I say that I am sure that I 
have been guilty at times of contributing to that 
oversimplification.  

I agree entirely with the points that Ross Finnie 
made, and I am sure that he will agree that the 
debate is not simply about public versus private. In 
the main, GPs are independent contractors. The 
bill will not prevent companies from holding 
contracts, but it specifies the criteria that 
companies must fulfil, of which the most important 

are the involvement criteria. The criteria apply 
consistently to all forms of contract holders. 

The best way in which to characterise the 
debate is that it comes down to a choice between 
wanting the people who provide our primary 
medical services to be directly involved in running 
those services, or saying that it is okay for them to 
have a more detached and arm‘s-length 
relationship with the NHS. Given the importance of 
primary medical services, I take the former view. 

Mary Scanlon referred to a number of the 
flexibilities to which the commercial model has led 
south of the border. Ross Finnie was absolutely 
100 per cent correct on the matter: in many 
respects, those flexibilities are to be welcomed, 
but they neither depend on nor are made more 
likely by the kind of model that the Tories 
advocate. For example, there is nothing in the bill 
to prevent the kind of development of community 
pharmacies that Mary Scanlon described. An 
important priority is to prevent patients from 
unnecessarily turning up at accident and 
emergency departments. We want to advance that 
regardless of the contractual arrangements. 

Mary Scanlon: Community pharmacies have 
stated that, for example, high street chemists or 
Boots the Chemist could not employ GPs to hold 
surgeries on their premises. Are they right or 
wrong? 

Nicola Sturgeon: If Mary Scanlon reads the bill, 
as I know she has, she will see that any contract 
holder has to satisfy the involvement criteria. If 
they satisfy those criteria, they can hold a contract. 
That is the important point in the debate. We are 
not discriminating between different types of 
contract holder, but are stipulating involvement 
criteria, which is fundamental to delivery of the 
NHS services with which most patients have the 
greatest amount of direct contact. 

If Mary Scanlon chooses to press her 
amendments—as I suspect she will—for all those 
reasons and many more, I ask members to vote 
against them. 

Mary Scanlon: I say to the Liberal Democrats 
that there is nothing to reflect on. There has been 
no change over the six years since the passing of 
the Primary Medical Services (Scotland) Act 2004; 
we have no commercial providers. Helen Eadie 
and I had to get on to a train to London to find one, 
because they do not exist in Scotland. I did not 
refer only to private providers. In recent years, 
Community Pharmacy Scotland has offered 
enormous benefits, providing minor ailments 
services and surgeries on our high streets. It was 
one of the main opponents of the approach that is 
proposed, because there cannot be a GP surgery 
on the high street unless the doctor owns the 
pharmacy. 
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15:45 
The debate at stage 2 was excellent; I thank the 

cabinet secretary and other members of the 
Health and Sport Committee for their contribution 
to it. We should all be proud of that. 

Should the opportunities for different types of 
provision not remain, and should the Parliament 
ban commercial providers of GP services, we will 
be denying patients throughout Scotland access to 
modern health services that are accessible during 
the working day. I will press amendment 11. 

The Deputy Presiding Officer: The question is, 
that amendment 11 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Aitken, Bill (Glasgow) (Con)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Carlaw, Jackson (West of Scotland) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Johnstone, Alex (North East Scotland) (Con)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con) 

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Allan, Alasdair (Western Isles) (SNP)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brown, Keith (Ochil) (SNP)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Campbell, Aileen (South of Scotland) (SNP)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
FitzPatrick, Joe (Dundee West) (SNP)  
Foulkes, George (Lothians) (Lab)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grahame, Christine (South of Scotland) (SNP)  

Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Harper, Robin (Lothians) (Green)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hume, Jim (South of Scotland) (LD)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Tom (Hamilton South) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McMillan, Stuart (West of Scotland) (SNP)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
O‘Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Paterson, Gil (West of Scotland) (SNP)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robison, Shona (Dundee East) (SNP)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Tolson, Jim (Dunfermline West) (LD)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab)  

1132



23131  27 JANUARY 2010  23132 

 

Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 15, Against 104, Abstentions 0. 

Amendment 11 disagreed to. 

Section 30—Section 17C arrangements: 
persons with whom agreements can be made 
The Deputy Presiding Officer: Amendment 36, 

in the name of Helen Eadie, is grouped with 
amendments 37 to 45. 

Helen Eadie (Dunfermline East) (Lab): At 
stage 2, the cabinet secretary said: 

―I have sympathy with the motive behind Richard 
Simpson‘s amendments, they contain certain key terms 
such as ‗community co-operative‘, ‗social enterprise‘, ‗not-
for-profit basis‘ and, indeed, ‗community‘ that are not 
defined anywhere in law. I take Helen Eadie‘s point that 
there are different forms of community co-operative, but the 
fact is that we are trying to pass legislation and need to 
provide a legal definition of such terms. 

As I said earlier, I believe that the Government 
amendments provide a large proportion of the flexibility that 
members are looking for. If Richard Simpson agrees to 
withdraw amendment 74 and not move the others in this 
group, I will be happy to continue the discussion to see 
whether we can do anything more to close the gap between 
the Government‘s position and the views of committee 
members, certainly Labour committee members. I cannot 
give an absolute guarantee that we will be successful in 
that, but I am certainly willing to continue to discuss the 
matter and see what is possible.‖—[Official Report, Health 
and Sport Committee, 18 November 2009; c 2439.] 

I waited until the last minute to lodge 
amendments, to see whether the cabinet secretary 
would do anything more to close the gap by 
lodging amendments. There is no evidence from 
her that there has been any further movement on 
the issue, so my amendments seek to address the 
shortcomings that were discussed at stage 2. 

At that point, the principal issue from the 
perspective of the cabinet secretary, on behalf of 
the Government, was defining those who are 
eligible to hold a primary medical services 
contract. At stage 2, the cabinet secretary lodged 
amendments that expanded the definition to 
include any company, rather than only a company 
limited by shares. She said that that will allow 
many social enterprises, rather than only 
companies limited by shares, to hold such a 
contract, as long as they meet the other criteria 
that are set out in the bill, including that a medical 
practitioner, for a GMS contract, or a health 
professional, for a section 17C contract, be one 
member of the company. 

The cabinet secretary informally consulted some 
voluntary sector representative bodies, which 
broadly welcomed her amendments. However, 
reservations have been expressed, and I have 
consulted further with colleagues in the world of 

community co-operatives and social enterprises, 
who welcome my amendments, which would put 
beyond doubt who would be eligible to establish 
the arrangements as they are envisaged. 

My concern is that the cabinet secretary might 
unintentionally be opening a loophole by allowing 
any company to operate, which would provide for 
companies that do not have community benefit at 
their heart. At the heart of the matter is the 
question about what is to be done with the profits. 
Are they to be reinvested in the community or in 
the practice, or are they to be shared by the 
doctors themselves? If the amendments were to 
be agreed to, the phrase ―a qualifying charity‖ 
would remove that dubiety by stating clearly that 
the profits would not return directly to any one 
individual but would be reinvested in the 
community and that, at dissolution, the assets 
would be shared within the charity sector and not 
be disposed of to any individuals. 

During our visit to Kinloch Rannoch earlier this 
week, Health and Sport Committee members saw 
at first hand how a community co-operative can 
empower and address the concerns of remote and 
rural communities. The community co-operative or 
―qualifying charity‖ would employ an appropriately 
qualified medical team. 

The danger of following the lead of the Scottish 
Government is that doing so will create the 
unintended consequence of permitting any sort of 
company to become involved, with a loophole 
being opened to the private sector that I do not 
believe represents the intention of Parliament, and 
which would have exactly the opposite outcome to 
that which is desired by the British Medical 
Association. 

If Italy can show the way, with 7,000 social or 
community co-operatives, why do we not follow 
that approach in Scotland? The Friendly Societies 
Act 1992 was updated in 2003 to allow the 
appropriate medical team to serve on the 
governing body of the appropriate qualifying 
charity. 

I hope that members will give credence to the 
establishment by the previous Labour 
Administration of Co-operative Development 
Scotland, and that they will strike a blow today in 
order to give a further green light to the 
establishment of health co-operatives in Scotland. 

I say to Mary Scanlon, in the nicest possible 
way, that we need to test the Government on its 
assertions. With the changes that the Health and 
Sport Committee has made to the bill and those 
that the Parliament is making today, it will not only 
be the British Medical Association that will benefit 
from the eventual legislation. If we support my 
amendments and the Government‘s amendments, 
we will enable the wider community to benefit from 
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the bill, and the work of the Health and Sport 
Committee and the Parliament will have been 
worth while. 

I move amendment 36. 

The Deputy Presiding Officer: I ask members 
to be a little bit quieter, please. 

David McLetchie: We will oppose Helen 
Eadie‘s amendments 36 to 45 for the simple 
reason that, if the Labour Party and the Liberal 
Democrats had the courage to support the 
legislation that they put through Parliament barely 
six years ago, as my colleague Mary Scanlon 
pointed out, there would be no need for the 
elaborate constructs that Helen Eadie has 
outlined. 

Instead, there has been a complete failure of 
political will, an appalling act of political cowardice 
and a failure to recognise that the legislative 
measures that this Parliament passed in 2004 and 
the equivalent Westminster legislation were an 
integral part of the negotiation of the last GP 
contract, which was done on a United Kingdom 
basis—a contract which, it turns out, has not 
served the best interests of patients, particularly in 
relation to out-of-hours provision, while it has 
enriched the general practitioners who are its 
primary beneficiaries and who, as a result of the 
sucking up and pandering to them by the cabinet 
secretary, are now trying to close down the 
alternative option of other people providing 
superior services at less cost to the taxpayer. 

The measures are all about the vested interests 
of people who want to preserve their monopoly of 
service provision at taxpayers‘ expense. The 
vested interests that the Parliament should be 
serving are those of the patients who are treated 
by the NHS, not those of a particular model of 
provision. 

Ross Finnie: I will address the matter from a 
different angle. 

I am deeply sorry because, as a matter of 
principle, Liberal Democrats would have no 
difficulty in including charities and co-operatives, 
which Helen Eadie has consistently advocated. 
Indeed, we were very sympathetic to the points 
that were raised by Richard Simpson at stage 2. 
However, today‘s debate is not consideration of 
the principles of the bill, but stage 3 consideration 
of amendments. I also deeply regret that the detail 
that has been provided in today‘s amendments 
was not available at stage 2—or between stages 2 
and stage 3—when the matters to which I am 
about to refer might properly have been 
addressed. 

From reading amendment 36, it is clear that 
―charity‖ would fit easily as a further category 
within new section 17CA(1)—which section 30 of 

the bill will insert into the National Health Service 
(Scotland) Act 1978—after the categories ―a 
qualifying partnership‖, ―a qualifying limited liability 
partnership‖ and ―a qualifying company‖. However, 
over the page in new section 17CA(2), which 
provides definitions of what constitutes a qualifying 
partnership, qualifying limited liability partnership 
and qualifying company, amendment 37 seeks to 
insert a definition of what would constitute a 
qualifying charity that is wholly inconsistent with 
the other definitions that exist in sections 
17CA(2)(a), 17CA(2)(b) and 17CA(2)(c). I cannot 
see that that will be other than a cause of 
confusion. More important, the result will be to 
discriminate against contractors who come under 
those other categories. Therefore, I do not think 
that amendment 37 is a competent amendment for 
a stage 3 debate. 

With regret, we cannot support Helen Eadie‘s 
amendments 36 to 45 because we do not believe 
that at this stage—and without proper 
consideration and consultation—we should include 
in the bill provisions that we believe would not be 
effective in law. 

Jackie Baillie: The Scottish Government has 
previously indicated its commitment to co-
operatives. We believe that community co-
operatives with the appropriate health 
professionals can provide a suitable model for a 
PMS contract that would be entirely in keeping 
with the bill. If the cabinet secretary is not minded 
to support Helen Eadie‘s amendments 36 to 45, 
will she confirm that, if a community co-operative 
is also a charitable body, it will be eligible to hold a 
contract under the bill? 

Nicola Sturgeon: I will respond first to Jackie 
Baillie‘s question. If a community co-operative is 
also a charitable organisation—and if entering into 
the agreement is not at odds with the basis of its 
charitable status—the community co-operative will 
be able to hold such a contract provided that it 
fulfils the involvement criteria that are laid down in 
the bill. I think that we clarified that point at stage 
2. 

I thank Helen Eadie for lodging amendments 36 
to 45: I certainly respect her motives for doing so. 
As Ross Finnie does, I have some sympathy for 
the notion that charities should be able to hold 
such contracts, but the bill will already allow many 
charities to enter into GMS or section 17C 
contracts, provided that the charity fulfils the 
criteria that apply to all contract holders. However, 
we will not support Helen Eadie‘s rather complex 
amendments partly because—as Ross Finnie and 
Mary Scanlon have said—her amendments are in 
very different form to the amendments that we 
considered at stage 2, so there has not been the 
opportunity to scrutinise the detail of them. 
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In addition, amendments 36 to 45 include some 
inconsistencies that, I believe, could put them 
outwith the competence of the Parliament. The 
first inconsistency is that, for a qualifying charity, 
the amendments do not require that all the 
trustees of the charity should meet the criteria on 
involvement in patient care. Instead, the 
amendments would require that a minimum of one 
trustee be involved in patient care. That 
inconsistency would undermine a key principle of 
part 2, which is that all those who are party to a 
primary medical services contract should have 
direct involvement in patient care. 

The second inconsistency is that, under 
amendment 42, the qualifying charity‘s trustees 
would all be required to reside in the area to which 
the contract related. Such a residency requirement 
seems to be discriminatory and would create an 
uneven playing field in respect of bidding for 
contracts, given that the residency requirement 
would not apply to other categories of providers. In 
my view, that lack of consistency in the treatment 
of contractors would carry the real and significant 
risk of putting the bill outwith the legislative 
competence of the Parliament on the ground that 
the provisions might not be compatible with 
European Union law, in particular the European 
treaty principles of equal treatment, transparency 
and non-discrimination. 

Finally, let me reiterate the point that I made at 
the outset. Under the bill as it stands, many 
charities will already be able to enter into a GMS 
contract or section 17C agreement with a health 
board, albeit that they will need to fulfil the 
involvement criteria. 

Although I understand and have some sympathy 
with Helen Eadie‘s comments, I ask members, for 
the reasons that I have outlined, to vote against 
her amendments. 

16:00 
The Deputy Presiding Officer: I call Helen 

Eadie to wind up and to press or withdraw 
amendment 36—please be as brief as possible. 

Helen Eadie: The cabinet secretary‘s final point 
was about European Union law. I encourage her 
to look at the EU law that has recently been 
established on the formalities of co-operatives and 
the co-operative movement. We need only look at 
Italy, which has 7,000 co-operatives, where it is 
definitely the case— 

Nicola Sturgeon: I respect the point that Helen 
Eadie makes, but will she concede that my point 
about legality is not about the legality of social 
enterprises or co-ops, but about the legality of 
discriminating through the bill by setting criteria for 
charities that are different from those for other 

providers? It is that that would threaten the legality 
of the bill. 

Helen Eadie: The cabinet secretary needs to 
ask herself whether all the companies that will be 
involved in the provision of primary medical 
services will be subject to the same scrutiny. I do 
not think that that point holds up. The cabinet 
secretary is saying that she will allow the private 
sector to operate differently from the co-operative 
sector. 

Nicola Sturgeon: I am grateful to Helen Eadie 
for giving way again, but the point is that under the 
bill, all potential contract holders must meet the 
same involvement and eligibility criteria. The bill 
does not discriminate between potential contract 
holders, but Helen Eadie‘s amendments would 
introduce such discrimination by making special 
provision for charities. 

Helen Eadie: With respect, if the cabinet 
secretary truly wanted to empower and enable 
communities to address the particular social and 
rural problems that they face, the political will 
would exist to find a way to do that. I am certain 
that if we were to study European law carefully—
as every member knows, I am not averse to 
studying European law in some detail, as I have 
proved on many occasions—[Interruption.] 

The Deputy Presiding Officer: Order. 

Helen Eadie: In relation to the points that David 
McLetchie made, it is extremely hypocritical of his 
party, which instigated a debate about the use of 
mutual co-operatives in the water industry, to 
oppose such an approach in the health sector. 

David McLetchie: Does Helen Eadie 
acknowledge that if the law remains as it is, her 
preferred model would be legally possible, as 
would other options? I am not arguing against her 
model. We in the Conservative party are saying 
that if Labour members had the courage to 
support their own legislation, Helen Eadie‘s 
amendments would not be necessary. 

Helen Eadie: David McLetchie‘s point is a 
political objection; it is not about the hard realities 
that people in places such as Kinloch Rannoch 
and other parts of Scotland face. He wants to 
score political points—he does not want to 
address the issues. [Interruption.] 

The Deputy Presiding Officer: Order. 

Ms Eadie, I am afraid that you will have to sum 
up now. 

Helen Eadie: If the rest of her party was as 
genuine as Mary Scanlon is in committee 
meetings, I would give Mr McLetchie some 
credence, but it is not. 

Finally, I turn to Ross Finnie‘s point about 
qualification. It is not good enough for his party not 
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to be involved in enabling and empowering 
communities. When Willie Rennie, Jim Tolson and 
the electorate in Fife find out what is happening in 
the chamber today, I am sure that they will read 
the Official Report with great interest. 

The Deputy Presiding Officer: Are you 
pressing or seeking to withdraw amendment 36? 

Helen Eadie: I am pressing it. 

The Deputy Presiding Officer: I thought so. 

The question is, that amendment 36 be agreed 
to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Foulkes, George (Lothians) (Lab)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Tom (Hamilton South) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Stewart, David (Highlands and Islands) (Lab)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab) 

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  

Allan, Alasdair (Western Isles) (SNP)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brown, Keith (Ochil) (SNP)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Finnie, Ross (West of Scotland) (LD)  
FitzPatrick, Joe (Dundee West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hume, Jim (South of Scotland) (LD)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
MacDonald, Margo (Lothians) (Ind)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McArthur, Liam (Orkney) (LD)  
McInnes, Alison (North East Scotland) (LD)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMillan, Stuart (West of Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Neil, Alex (Central Scotland) (SNP)  
O‘Donnell, Hugh (Central Scotland) (LD)  
Paterson, Gil (West of Scotland) (SNP)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robison, Shona (Dundee East) (SNP)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Tolson, Jim (Dunfermline West) (LD)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
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White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 45, Against 76, Abstentions 0. 

Amendment 36 disagreed to. 

Amendments 37 to 39 not moved. 

The Deputy Presiding Officer: Amendment 25, 
in the name of Ian McKee, is grouped with 
amendments 26 to 28. 

Again, I exercise my power under rule 9.8.4A to 
extend the deadline for the completion of the 
debate on groups 6 to 8. That will reduce the time 
available for the debate on the motion to agree the 
bill, so members who are participating in the 
debate may wish to start changing their speeches 
and cutting big swathes out of them. 

Ian McKee (Lothians) (SNP): It will be difficult 
to follow Helen Eadie‘s spirited contribution, but I 
will try. 

The philosophy of the health service in Scotland 
is that it is a mutually and publicly owned service. 
Allowing commercial firms to run GP practices 
goes against that philosophy and I support part 2 
of the bill, which aims to stop that happening. 
However, there is a loophole, which I seek to close 
with my amendments. As the bill stands, if a 
medical practitioner—or other health care 
professional—regularly performs or is engaged in 
the day-to-day provision of primary medical 
services, a health board may enter into an 
agreement with them to provide primary medical 
services in that health board area. However, a 
person or persons could apply for such a contract 
when the services in which they are personally 
engaged are hundreds of miles away. Those 
people could also apply to provide services in 
many areas, all far from each other. Already, in 
England, one such combination of professionals 
runs about 40 GP practices in that way. There is 
little obvious difference between health 
professionals engaging in such activities and 
commercial companies operating in the same way. 

Amendments 25 and 27 provide that contractors 
are acceptable only if their regular involvement in 
patient care will be by virtue of the agreement 
being negotiated. Amendments 26 and 28 provide 
that services that are supplied outside a 
prescribed geographical area should be 
disregarded when considering eligibility, unless 
there are specific circumstances in which that 
should not happen. Amendments 26 and 28 also 
prescribe which periods of absence from day-to-
day provision of services may or may not be taken 
into account. For example there is an obvious 
difference, once a contract has been signed, 
between absence for some months due to 
maternity entitlement and absence for a similar 

period for commercial reasons. If adopted, the 
amendments will strengthen the bill. I commend 
them to the chamber. 

I move amendment 25. 

The Deputy Presiding Officer (Alasdair 
Morgan): I am afraid that, under standing orders, I 
can call only those who have a right to speak on 
the amendments; therefore, I call the minister. 

Nicola Sturgeon: I shall be brief. The 
amendments introduce regulation-making powers 
to allow ministers to specify to what extent the 
sufficient involvement criteria must be satisfied in 
relation to the contract being entered into, and to 
restrict the criteria by reference to a geographical 
area such as a health board area. They do not 
require ministers to make the regulations—they 
give us the power to do so. At stage 2, I undertook 
to have discussions about stage 3 amendments 
that would further specify the involvement criteria. 
These amendments reflect the outcome of those 
discussions and I am content for the amendments 
to be agreed to. 

The Deputy Presiding Officer: The question is, 
that amendment 25 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Adam, Brian (Aberdeen North) (SNP)  
Allan, Alasdair (Western Isles) (SNP)  
Brown, Keith (Ochil) (SNP)  
Brown, Robert (Glasgow) (LD)  
Campbell, Aileen (South of Scotland) (SNP)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Finnie, Ross (West of Scotland) (LD)  
FitzPatrick, Joe (Dundee West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hume, Jim (South of Scotland) (LD)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Kidd, Bill (Glasgow) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
MacDonald, Margo (Lothians) (Ind)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McArthur, Liam (Orkney) (LD)  
McInnes, Alison (North East Scotland) (LD)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
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McMillan, Stuart (West of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
O‘Donnell, Hugh (Central Scotland) (LD)  
Paterson, Gil (West of Scotland) (SNP)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robison, Shona (Dundee East) (SNP)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Tolson, Jim (Dunfermline West) (LD)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

AGAINST 
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Carlaw, Jackson (West of Scotland) (Con)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Foulkes, George (Lothians) (Lab)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Tom (Hamilton South) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  

McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Stewart, David (Highlands and Islands) (Lab)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab) 

ABSTENTIONS 
Crawford, Bruce (Stirling) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 59, Against 61, Abstentions 1. 

Amendment 25 disagreed to. 

Amendments 26, 40 and 12 not moved. 

Section 31—Eligibility to be contractor under 
general medical services contract 

Amendments 41 to 44, 27, 28, 45 and 13 not 
moved. 

Section 32—Orders and regulations 

Amendments 3 and 14 not moved. 

Section 35—Short title and commencement 
The Deputy Presiding Officer: We move to 

group 8, on the commencement of part 2. 
Amendment 46, in the name of Jackie Baillie, is 
the only amendment in the group.  

Jackie Baillie: I lodged amendment 46 in 
response to the cabinet secretary‘s letter to all 
members indicating that a challenge to part 2 has 
been lodged with the European Commission. 
Whether or not members agree with part 2—we 
know the Tories‘ position on it—the challenge is to 
be regretted, as it will have the effect of preventing 
the immediate implementation of the bill. In 
fairness, the cabinet secretary said in her letter 
that she would reflect on the outcome of the 
Commission‘s process before considering how to 
proceed. The purpose of amendment 46—which I 
contend is tightly written in relation to part 2—is to 
ensure that that part of the act is not introduced 
until the Commission‘s process is finished. 

I understand that the cabinet secretary may 
have considered lodging a similar amendment. I 
am sure that she will tell me that there are 
unintended consequences to amendment 46. 
Perhaps, after that, I can respectfully invite the 
cabinet secretary to set out clearly how she 
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intends to deal with the referral to the 
Commission. 

I move amendment 46. 

Nicola Sturgeon: I thank Jackie Baillie for 
lodging amendment 46—I know that she is trying 
to be helpful and I am grateful to her for that. 

I wrote to the Health and Sport Committee on 18 
January, advising it that the European 
Commission was looking into part 2 in relation to 
EU procurement rules and had asked the UK 
Government, as the relevant member state 
Government, for information. A copy of that letter 
is in the Scottish Parliament information centre. 
We have worked closely with the UK Government 
in responding to that inquiry, and I emphasise to 
the chamber that I am confident that the proposals 
in part 2 do not infringe European procurement 
law. We have provided a robust response to the 
Commission in support of that view. 

The effect of amendment 46 would be that part 2 
could not be commenced while the Commission 
was pursuing its inquiry. I agree with that in 
principle. In my letter to the Health and Sport 
Committee, I gave a commitment that I would 
have regard to any response from the Commission 
in planning the commencement of part 2. Indeed, 
if the bill is passed today, there will be the usual 
four-week standstill period for royal assent, and 
the general rule is to allow at least two months to 
pass after royal assent before commencement. 
Therefore, there is an initial window of at least 
three months during which there will be no 
commencement of the provisions anyway. We 
hope that we will hear back from the Commission 
within that period. Although there is no obligation 
on the Commission to respond within that time, I 
understand that it aims to respond to such 
inquiries within 10 weeks. If the Commission has 
closed the case by that stage, there will be no 
problem; if it has not, I will continue to have regard 
to the Commission‘s position in planning 
commencement. I give an undertaking to update 
Parliament on the position before any decision is 
made to commence. I am sure that Parliament 
appreciates that it is not in the Government‘s 
interest to commence legislation prematurely while 
there are outstanding inquiries that may result in 
proceedings being taken. 

16:15 
I do not believe that the amendment is 

necessary. Further, as Jackie Baillie anticipated, 
there are reasons why including it in the bill would 
be problematic. First, Parliament would be 
including something in the bill that implies that it 
thinks that the bill is unlawful, which is problematic 
because Parliament cannot pass bills that are 
unlawful. Secondly, and more fundamentally, the 

amendment would leave the door wide open to 
anyone who wanted to stop the provisions ever 
coming into force, because all that they would 
have to do is keep raising spurious complaints 
with the European Commission. It would also set 
an unhelpful precedent for future legislation.  

Given the assurances and undertakings that I 
have given the chamber, and the unintended 
consequences that I have outlined, I ask Jackie 
Baillie not to press the amendment. If she does so, 
I ask members to vote against it. 

Jackie Baillie: I am content with the clarification 
from the cabinet secretary. It was important to 
have that placed on the record. As that has been 
done, I seek leave to withdraw the amendment.  

The Deputy Presiding Officer: Jackie Baillie 
has sought permission to withdraw amendment 5. 
Is that agreed? 

David McLetchie: No. 

The Deputy Presiding Officer: The question is, 
that amendment 46 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Aitken, Bill (Glasgow) (Con)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Carlaw, Jackson (West of Scotland) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Johnstone, Alex (North East Scotland) (Con)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con) 

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Allan, Alasdair (Western Isles) (SNP)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Keith (Ochil) (SNP)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Campbell, Aileen (South of Scotland) (SNP)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
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Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
FitzPatrick, Joe (Dundee West) (SNP)  
Foulkes, George (Lothians) (Lab)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grahame, Christine (South of Scotland) (SNP)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Harper, Robin (Lothians) (Green)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hume, Jim (South of Scotland) (LD)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Tom (Hamilton South) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McMillan, Stuart (West of Scotland) (SNP)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
O‘Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Paterson, Gil (West of Scotland) (SNP)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robison, Shona (Dundee East) (SNP)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stewart, David (Highlands and Islands) (Lab)  

Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Tolson, Jim (Dunfermline West) (LD)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 14, Against 105, Abstentions 0. 

Amendment 46 disagreed to. 

Schedule 2 
MINOR AND CONSEQUENTIAL MODIFICATIONS 

Amendments 47 and 15 not moved.  

Long Title 

Amendments 16 and 17 not moved.  

The Deputy Presiding Officer: That concludes 
consideration of amendments.  
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Tobacco and Primary Medical 
Services (Scotland) Bill 

The Deputy Presiding Officer (Alasdair 
Morgan): The next item of business is a debate 
on motion S3M-5560, in the name of Nicola 
Sturgeon, on the Tobacco and Primary Medical 
Services (Scotland) Bill. Before the minister opens 
the debate, I call on the Cabinet Secretary for 
Health and Wellbeing to signify Crown consent to 
the bill. 

The Deputy First Minister and Cabinet 
Secretary for Health and Wellbeing (Nicola 
Sturgeon): For the purposes of rule 9.11 of the 
standing orders, I wish to advise the Parliament 
that Her Majesty, having been informed of the 
purport of the Tobacco and Primary Medical 
Services (Scotland) Bill, has consented to place 
her prerogative and interests, so far as they are 
affected by the bill, at the disposal of the 
Parliament for the purposes of the bill. 

16:19 
The Minister for Public Health and Sport 

(Shona Robison): I am delighted to open the 
debate on the Tobacco and Primary Medical 
Services (Scotland) Bill, which will reform two 
areas of health legislation. It will update controls 
on the sale and display of tobacco and smoking-
related products and it will amend and clarify the 
eligibility criteria for providers of primary medical 
services.  

This is important legislation, and I am grateful to 
all who have helped to shape it—the bill that we 
have considered today and which I hope that we 
will pass is better for their involvement. I hope that 
members will acknowledge that, although 
differences might remain, we have been willing to 
listen throughout the process and to give ground, 
where we thought it appropriate to do so. The 
changes that have been made to both parts of the 
bill, particularly at stage 2, are testament to that. 

I offer particular thanks for their thorough 
scrutiny of the bill to the Health and Sport 
Committee, the Finance Committee and the 
Subordinate Legislation Committee. The stage 1 
report and the valuable discussions that took place 
at stage 2 have undoubtedly strengthened the bill. 
I also thank the committee clerks, who have 
worked so hard to support the committees‘ work, 
our own officials in the bill team and the 
Government and parliamentary legal teams, 
whose endeavours on this short but complex bill 
have been invaluable. 

The cigarette as a product has, more than any 
other thing, blighted the health and shortened the 
lives of the people of Scotland. Too many young 

people still take up smoking each year, and 
smoking prevention must remain a top priority if 
Scotland‘s health is to be improved and 
inequalities are to be reduced. 

The health risks that are associated with 
smoking are clear and irrefutable. It is evident from 
the contributions that we have heard, today and 
throughout the passage of the bill, that, although 
we might differ on the detail, we all agree about 
the need for the Parliament to show leadership in 
protecting young Scots from the devastating 
impact of tobacco. 

The discussions that have taken place during 
the passage of the bill, and the amendments that 
have been made, have undoubtedly made the 
process of making Scotland smoke free all the 
more possible. 

In particular, the introduction at stage 2 of new 
offences of proxy purchase and underage 
purchase—which are substantive changes that we 
were happy to support—have served to create a 
greater balance of responsibility between tobacco 
retailers and underage purchasers or those who 
seek to circumvent the law by facilitating the 
purchase of tobacco for underage young people. 

Although I sense that many of the measures that 
the bill contains, including the tobacco retailer 
registration scheme and the new regime of fixed-
penalty notices and banning orders, are broadly 
welcomed, I am conscious that differences of 
opinion remain, particularly in relation to the ban 
on displays and the sale of cigarettes from 
vending machines. The arguments for and against 
legislative action in those respects have already 
been fully aired, and no doubt will be again during 
this afternoon‘s debate. However, we remain 
convinced of the need for legislative action. I can 
only reiterate that the decision to legislate on 
those and other matters in the bill was not taken 
lightly. 

We will continue to work closely with business 
interests and other stakeholders throughout the 
implementation process. For example, there will 
be an opportunity to provide input on the 
development of the regulations and guidance that 
will underpin the legislation, and on the evaluation 
programme to assess the impact of the measures 
that will be put in place. There is no doubt in my 
mind that, as part of our wider tobacco control 
strategy, the proposed reforms of the law relating 
to the sale and display of tobacco will help to 
protect future generations from smoking-related 
harm. Moreover, if the bill is passed it will reinforce 
the Parliament‘s position as a world leader in 
tobacco control and in public health more 
generally—that is important. 

I turn briefly to part 2, which the Cabinet 
Secretary for Health and Wellbeing will cover more 
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fully in her closing speech. The proposals for 
primary medical services will mean a significant 
step forward in achieving a mutual National Health 
Service in Scotland, and in protecting the health of 
the people of Scotland. 

We have listened carefully to the arguments and 
comments from stakeholders and members at 
each stage of the bill. As a result, the Government 
introduced further flexibility at stage 2, which will 
allow us to adapt to changes that may lie ahead, 
and which widens the scope of the provision on 
who is eligible to hold a primary medical services 
contract. However, we strongly believe that the 
core provisions that require contract holders to 
have a direct involvement in patient care are 
fundamental to ensuring that GP services in 
Scotland continue to be very much patient 
centred. 

I commend the bill to Parliament. It is an 
important step in the direction of a smoke-free 
Scotland, and I thank everyone who has been 
involved in it for their participation. 

I move, 
That the Parliament agrees that the Tobacco and 

Primary Medical Services (Scotland) Bill be passed. 

16:24 
Dr Richard Simpson (Mid Scotland and Fife) 

(Lab): It is almost 60 years since Sir Richard Doll 
produced his groundbreaking paper on the ill 
effects of smoking. During that time, the number of 
smokers has been reduced from 70 per cent to 
around 22 per cent of the population. However, as 
members are well aware, smoking-related deaths 
still account for some 13,000 of the 54,000 annual 
deaths in Scotland. That is almost one in four 
deaths—it is four times the number of deaths from 
alcohol, and 26 times the number of deaths from 
drugs. The figures for women smoking are 
particularly alarming: lung cancer rates are rising 
among women while they are falling among men. 

Although the Scottish schools adolescent 
lifestyle and substance use survey has shown a 
welcome reduction in smoking in boys—from 30 
per cent to 12 to 14 per cent—it has shown a 
reduction to only 18 per cent in girls. Smoking has 
become a major factor in health inequalities. More 
than 40 per cent of those in the lowest 
socioeconomic group still smoke, compared with 
about 12 per cent of the richest. All of that means 
that we must continue to make efforts of the sort 
that are included in the bill to try to achieve a 
smoke-free Scotland. 

The Tobacco Advertising and Promotion Act 
2002 was an important step. It is regrettable that 
we did not go as far as I would have liked today 
proactively to ensure that the tobacco industry 
does not circumvent the spirit of the law. I know 

that ministers intend that to be the case, but it is 
important that we monitor the situation closely and 
ensure that any attempts to get around the spirit of 
the law are quickly stamped on. As I said, it would 
have been better to agree to the amendments that 
we lodged. Ireland has certainly had considerable 
problems. 

We came to a reasonable conclusion on vending 
machines. I hope that ministers will indeed 
continue to pursue discussions with Scottish 
producers and assist them in diversifying and 
protecting the jobs that exist in Scotland. It is 
regrettable that there was initial confusion about 
the number of jobs, but I have said publicly and I 
say again now that the Government cannot be 
entirely blamed for that, because the national 
response of the industry was, to say the least, 
tardy and unhelpful. 

The process of interaction between the 
Government and those who submitted evidence to 
the committee and assisted us strengthened part 1 
considerably. The requirement on local authorities 
to make their test purchasing programmes clear is 
important, because citizens will be able to see 
precisely what their local authority is doing. The 
proxy purchasing provisions, the ability to 
confiscate tobacco from underage smokers and 
the new flexibility in the fine levels and the length 
of any ban all toughen the bill and the 
Government‘s support for those measures was 
welcome. 

I hope that the regulations will anticipate the 
industry‘s attempts to get round the important 
measures on display. We need further clarification. 
My one regret is that we have not had a 
demonstration. I offered that, as one of my 
constituents was keen to provide a site for a 
demonstration. I still urge the minister to consider 
pursuing that in completing the discussions with 
the industry on the precise nature of the covers 
that are to go on the gantries. 

Part 1 is one more step towards a tobacco-free 
world. Unlike alcohol, tobacco has no health 
benefits, so it is perhaps not surprising that there 
has been a largely consensual approach. If the 
measures mean that more smokers give up and, 
just as important, that fewer young people take up 
smoking, we will have taken one more step 
towards better public health. Despite the industry‘s 
protestations that it is not trying to encourage new 
smokers, it manages to recruit almost as many 
smokers every year as the number who die from 
smoking-related conditions. 

Part 2 is welcome in so far as it takes future-
proofed powers to extend general medical 
services contracts to other health professionals. 
That allowed Labour to support part 2. However, I 
am concerned about the way in which general 
practice is moving and I do not believe that the bill 
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addresses the central problems that the 
Parliament will face. We are moving—quite rightly, 
I believe—towards having far more salaried 
practitioners. I have no objection to that. Indeed, I 
welcome it. However, what is happening with 
sessional doctors? We have moved from having a 
small percentage of sessional doctors—about 5 
per cent—to 20 per cent in England and 11 per 
cent in Scotland. 

The Deputy Presiding Officer: If the member 
could wind up, that would be helpful. 

Dr Simpson: We need to monitor that increase 
carefully. 

We welcome the completion of the bill, but we 
will monitor its effect closely to ensure that we 
retain our central focus, which must be that every 
patient in Scotland has an equitable service 
provided in the primary care sector. 

16:29 
Mary Scanlon (Highlands and Islands) (Con): 

Like others, I thank the clerks, witnesses and all 
those who contributed to the bill. The Health and 
Sport Committee, under the able convenership of 
Christine Grahame, ploughed through the 
evidence, and I believe that we gave everyone a 
fair hearing, whether we agreed or disagreed with 
them. When I lodged my amendments to delete 
part 2 at stage 2, the committee had an excellent 
debate, as the cabinet secretary said, with 
contributions from members from all parties 
including our two doctors in residence. I thank my 
fellow committee members for the measured and 
considered way in which they debated the 
provision of general practitioner services. I regret 
that, due to time constraints, this afternoon‘s 
debate was not quite as wide ranging. 

I think that this Government and indeed future 
Governments will regret the monopoly provision of 
GP services in Scotland. The Health and Sport 
Committee is still in the early stages of its inquiry 
into out-of-hours health care, but there is no doubt 
that as we progress more concerns about access 
to GPs are coming to light. The responsibility for 
out-of-hours GPs moved to health boards in 2004, 
but it is already clear that, as Richard Simpson 
pointed out and as Helen Eadie mentioned with 
reference to Kinloch Rannoch, individuals simply 
do not know what to expect from out-of-hours 
provision. 

I say this constructively but I find it unfortunate 
that the Scottish Government‘s approach to the bill 
focused almost entirely on the banning of visual 
displays. The assumption was that anyone who 
questioned the evidence base for the policy must 
be in favour of smoking. Nothing could be further 
from the truth; I have seen members of my family 
and my in-laws die as a direct result of smoking. 

However, I want to vote for measures that are 
known to be successful and which have an 
evidence base to prove it. I hope that the 
approach to the Alcohol etc (Scotland) Bill does 
not focus entirely on minimum pricing— 

The Deputy Presiding Officer: I ask the 
member to stick to the bill in hand. Time is limited. 

Mary Scanlon: I am just finishing. The fact is 
that minimum pricing is just one of many 
measures in the Alcohol etc (Scotland) Bill. 

Although we do not support the bill itself, we 
support the measures on better enforcement, a 
register of retailers and proxy purchasing. I thank 
the Scottish Grocers Federation and the Scottish 
Retail Consortium for suggesting the law on proxy 
purchasing, which is likely to have the greatest 
effect on attempts by young smokers to access 
cigarettes. 

16:32 
Ross Finnie (West of Scotland) (LD): Although 

some of the amendments that the Liberal 
Democrats were happy to support proved to be 
unsuccessful this afternoon, we will nevertheless 
support the bill at decision time at 5 o‘clock. 

The whole process has, I think, been 
constructive. The bill that emerged from stage 2 
was better and a number of measures were 
greatly improved as a result of evidence that was 
taken, suggestions that were made and the 
constructive dialogue among the committee and 
with ministers. As a result, the bill is more robust. 

I agree with Mary Scanlon that control over 
tobacco displays is not the only issue in the bill. 
No one is suggesting that there is a single solution 
to controlling or reducing the amount of tobacco in 
use. However, I am deeply concerned that 
attempts to dissuade younger people from 
resorting to tobacco are not working as well as 
they might be. In that respect, the measures 
affecting the under-18 age group are much to be 
welcomed. Even more important steps have been 
the extension of the bill at stage 2 to cover proxy 
purchasing and the fact that, in enforcing the law, 
trading standards officers have been put on a pari 
passu basis with the police. 

All members expressed different views about 
vending machines. The Liberal Democrats came 
to the view that no matter how they were 
constructed, they were not foolproof. However, we 
have made it clear that, notwithstanding the fact 
that the measures relating to these machines have 
to be introduced, we need to be helpful in doing 
so, and I am grateful for the minister‘s response 
on the matter. Other enforcement aspects such as 
the introduction of a register of retailers, fixed-
penalty notices and banning orders are all very 
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welcome and will bear down on the illicit tobacco 
trade. 

With regard to part 2, I say very gently to Mary 
Scanlon that, on the point that there have been no 
breaches of the Primary Medical Services 
(Scotland) Act 2004, I, like the member, am 
entitled to look at evidence from other parts of 
Europe. I do that, and I have also looked, for 
example, at England and have not been 
impressed by the extension of private practice 
there. So yes, the Liberal Democrats have 
reached a different view now from the one that we 
took in 2004. We accept that that has not 
happened here in Scotland—thank goodness. The 
2004 act could have remained on the statute book 
unamended, but it will be amended if the vote 
goes the right way at 5 o‘clock. 

We welcome the changes. The bill is not perfect, 
and Richard Simpson was right to say that big 
changes are taking place in medical practice. The 
move towards a salaried profession is interesting 
because it would get rid of the independent 
contractor, to which Ian McKee is quite opposed. 

The Deputy Presiding Officer: We have one or 
two other bits of business to attend to after we 
finish the debate, so I intend to limit everyone who 
speaks from now on, including closing speakers, 
to three minutes. 

16:35 
Ian McKee (Lothians) (SNP): The bill seeks to 

protect young people from exposure to pressure 
from cigarette companies and retailers to take up 
smoking. From research and common sense, we 
know that huge point-of-sale displays of tobacco 
products have an advertising effect. We know that 
there is pressure on retailers to sell cigarettes to 
under-18s, and that vending machines, which are 
often out of sight, offer another outlet for underage 
purchases. I support the measures that are before 
us, which will protect the vulnerable while allowing 
adults the freedom to purchase what is still a legal 
product. 

I turn to part 2, which deals with primary medical 
services. The measures are needed because the 
Scottish health service is developing in a different 
way and with a different philosophy to its English 
counterpart. Here, we remain true to the original 
ideals of the national health service as espoused 
by Aneurin Bevan and others, as a mutual, 
publicly owned service and not simply as another 
consumer product. I pay tribute to those early 
leaders of the Labour Party, and the Liberal Lord 
Beveridge before them, who had the vision and 
drive to see their project to fruition. To allow large 
commercial companies to take over primary care 
services and run them for shareholder profit runs 
totally counter to that philosophy, which is, I 

believe, shared by the majority of the Scottish 
people; it risks fragmenting the service. 

Although it is true that some commercial 
companies can point to statistics that show that 
their process measures, such as the number of 
patients that are seen in a day, demonstrate a 
measure of efficiency, primary care is more than 
those dry facts; at its best, it should also 
demonstrate continuity of care and a stake in the 
community in which it operates. When practices 
fall short of those ideals, the problem should be 
tackled individually within the health service, not 
by handing over primary care to a faraway 
commercial company. 

16:37 
Helen Eadie (Dunfermline East) (Lab): I 

congratulate all concerned on passing the 
legislation. As we hear in many social settings, I 
think that we should all give ourselves a clap. I say 
that particularly to the officials of the Parliament 
and the Government in recognition of their hard 
work, knowledge, skill and abilities, all of which 
serve Scotland well. I thank them. 

The debates that were generated inside and 
outwith the Parliament on some of the more 
controversial aspects of the bill resulted in robust 
dialogue and ensured careful consideration of the 
issues, and the Parliament responded well. I thank 
the Cabinet Secretary for Health and Wellbeing 
and the Minister for Health and Sport for 
reassuring me that they have the political will to 
enable the mutual, co-operative and social 
enterprise movement across Scotland to develop 
a community co-op model, even if it is not 
expressed in the bill. Significant progress has 
been made on that element of the bill, and I am 
most grateful for everyone‘s efforts. Richard 
Simpson, I and other members have constantly 
tried to promote that movement, even at stages 1 
and 2, and I say to Ross Finnie that it was no fault 
of ours that we did not do more scrutiny. Everyone 
on the committee is responsible for that. 

I will not comment more widely on part 1, 
because others have said what I would like to say 
and, in view of the shortage of time, there is no 
point in my saying much more. However, when I 
was a child, my two brothers and mum and dad all 
smoked heavily, so I know about the impact that 
smoke has on health; I suffered constantly from 
bronchial problems and that had a consequent 
serious impact on my health. If we have made life 
better for our children and grandchildren, we have 
indeed made a difference for our respective 
constituents. 
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16:39 
Jim Tolson (Dunfermline West) (LD): Smoking 

serves no useful purpose. It is an unpleasant habit 
and it is disliked and cursed by those who are 
addicted to it as well as by those who have never 
tried it. Smoking has been inflicted on generations 
of people throughout the world. Tobacco is more 
addictive than some class A drugs. 

I will outline why I have come to such a strong 
view. In my family, both my parents smoked for 
most of their lives and for most of their lives they 
had health problems and they passed away all too 
early. Some of my siblings have also smoked for 
some of their lives, although they seem to be living 
a longer life than our parents did. Although it was 
more than 30 years ago, I distinctly remember a 
lesson that I had as a young man at my school, 
Queen Anne high school in Dunfermline. I was 
struck by a series of slides in a health education 
lecture that showed a healthy and an unhealthy 
lung. The healthy lung was big, pink and well 
formed, whereas the unhealthy one was small, 
shrivelled, black and tar-like. That stark picture 
remains strong in my memory all these years later. 
I believe that that image in my mind played a 
strong part in the fact that I never gave in to peer 
pressure or any other pressure on smoking. 

I was glad when, in the previous session, the 
Parliament took the bold decision to ban smoking 
in public places. I hope that we will approve the bill 
and take the bold step of further restricting 
smoking, particularly among our young, and 
sometimes impressionable, constituents. 
However, we must balance protection with 
practicality. The provision about which I have been 
most concerned is that relating to vending 
machines. Careful consideration should be given 
to the freedom to access cigarettes and the 
possible misuse of that freedom. I have been 
concerned for a long time about the fact that 
vending machines in pubs and clubs are often in a 
hallway. 

Last week in the Parliament, I received 
assurances from manufacturers that the remote 
control machines would be in sight of the bar staff 
at all times and that the customer would have only 
a limited time to make their purchase, otherwise 
the vending machine would be locked off. Those 
assurances, and the use of a tried and tested 
technology, seemed suitable on the surface and 
were, no doubt, at the heart of Rhoda Grant‘s 
amendment 1. However, the machines do not 
meet the practicality test that I mentioned. I 
concede that, in a relatively quiet pub, the remote 
operation would mostly work successfully, but 
licensees do not aim to operate quiet pubs; they 
aim to operate busy and profitable businesses and 
it is in busy licensed premises that the machines 
would most frequently be used and abused. 

For personal and political reasons, I welcome 
the bill. People on both sides of the argument 
have genuine concerns and genuine attempts 
have been made to overcome some of those 
concerns. However, I still think back to the slides 
of the healthy lungs and the tar-covered ones that 
I saw in high school and I think that, no matter how 
my life ends, I do not want it to end like that. 

16:43 
Michael Matheson (Falkirk West) (SNP): 

Tobacco remains a product that causes great 
damage in our society. We all recognise that there 
is no single action that we can take to make our 
society tobacco free and that there are no quick 
answers. I believe that one key measure in 
tackling the problem of smoking in our society is to 
change our cultural attitudes and the place that 
tobacco has in our society. It is fair to say that the 
legislation to ban smoking in public places was 
one of the most significant steps that the 
Parliament has taken in that process; the 
measures in this bill continue it. 

The tobacco industry has long argued that 
tobacco displays in shops are not a form of 
advertising but purely a display for its products. 
However, given the industry‘s track record, it is 
difficult to know when we should believe it. The 
evidence shows clearly that, since a ban on 
advertising cigarettes was introduced, the number 
of brand variants in tobacco displays has 
increased dramatically. That is all about getting 
more shelf space and advertising the goods a little 
more in shops. 

As we continue to try to change the place that 
smoking and tobacco have in our society and to 
change attitudes, it is time that we ended the 
highly visible promotional displays that exist in 
such prominent positions in our shops. That would 
signify our intent to make those changes. 

I accept that there is limited evidence about the 
potential benefits from a ban on such displays. 
That is largely because such bans have been in 
place for only a short time in other jurisdictions. 
However, I prefer to take the precautionary 
approach and ban displays now to prevent more 
people from taking up smoking and damaging their 
health in the future. 

It is important, too, that we ensure in the bill that 
tobacco is treated in the same way as other high-
risk products such as solvents, alcohol and 
fireworks, and that we end the purchase of 
cigarettes from vending machines, whether 
operated remotely or not. Tobacco should not be 
exempt from the way in which we deal with other 
high-risk products, and it is welcome that we are 
bringing our treatment of tobacco into line. 
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Given that tobacco causes significant damage to 
individuals and families, and to our society as a 
whole, we must do everything possible to tackle 
the issue. I believe that the bill is a further 
important step forward in ensuring that we do 
exactly that. 

The Deputy Presiding Officer: We now move 
to wind-up speeches of three minutes each. 

16:46 
Jamie Stone (Caithness, Sutherland and 

Easter Ross) (LD): As the convener of the 
Subordinate Legislation Committee, I have had an 
opportunity to see, as have my committee 
colleagues, the sincere work that has been done 
on the bill by the Scottish Government and many 
others, to whom I will refer later. 

I will touch on two issues. First, I welcome the 
bill‘s tackling of the proxy purchase problem. We 
all know that that practice has gone on for far too 
long, and I hope that the bill will nip it in the bud. 
Without straying into the territory that Mary 
Scanlon was warned off, I hope that legislation will 
stop that practice for alcohol and other substances 
that are misused. That is crucial, and we will learn 
much from seeing how the bill‘s proxy purchase 
provisions are applied. 

Secondly, on the vending machine issue, I pay 
tribute to Michael Matheson‘s earlier contribution, 
because one in 10 young people get tobacco via a 
vending machine by one method or another. As 
Ross Finnie said, our party associates itself very 
much with what Richard Simpson said about the 
jobs affected by the ban on vending machines. We 
do not know the numbers involved, but we are 
sensitive to the issue and to the need to find 
alternative employment for people. 

The whole debate today has been underpinned 
by genuineness of intent. Helen Eadie‘s 
contribution was representative in that regard. Like 
her, I pay tribute to the work that has been done 
on the bill by the Scottish Government and the 
Health and Sport Committee, of which I am not a 
member. Like others, I pay tribute to all the people 
and organisations who have taken the time and 
trouble to contribute to the debate. 

Unlike my colleague Jim Tolson, I have never in 
my life been able to say no. Unfortunately, I did 
not say no to a cigarette at a young age. It will be 
six years next June since I packed in smoking. 
Goodness knows what damage I did to my health 
over the years, but I am glad that I gave it up. It 
was one hell of a struggle to do so. 

My father was a heavy smoker all his days and 
he died of lung cancer at an early age—I miss him 
yet. For that reason, if for no other, I support the 
bill to the hilt. It is a commendable piece of 

legislation, which I most sincerely commend to 
Parliament. 

16:48 
Jackson Carlaw (West of Scotland) (Con): As 

a great leader once remarked in a Parliament 
elsewhere, an argument that an unconvinced 
minority should vote with the majority is an 
argument for a flock of sheep. Nevertheless, in 
respect of part 1, we agree with the minister‘s 
analysis in her speech that opened the debate. 
We agree, too, with everything that Richard 
Simpson said in his speech. Our problem is not 
with being part of the consensus in the chamber 
that youth smoking is a serious social problem and 
that smoking is a serious public health issue in 
Scotland that causes far too many people to die 
prematurely; our problem is with the remedy in the 
bill. 

The enforcement measures are welcome, but I 
will say something that has not been said much in 
the debate so far: there is now a responsibility to 
ensure that the new, rigorous enforcement 
measures that will be in place will be enforced. 
One criticism that has been made by those who 
have made representations to us on smoking and 
other public health issues is that existing policies 
and legislation are often not enforced or not 
enforced rigorously enough. There is no point in 
our passing new enforcement actions only to find 
out in 12 or 24 months‘ time, when we start to ask 
the questions of ministers, that prosecutions under 
those measures are not taking place. 

Our problem is that we believe that the display 
ban is potentially prejudicial and ineffectual and 
that it will affect many small businesses. I foresee 
queues of people in small retail businesses who 
are no longer able to see the display but who have 
to stand by and listen to the discussion about 
tobacco between the retailer and the person at the 
front of the queue—to whom Ross Finnie referred 
in an earlier debate when he said that he watched 
the queue presenting itself to the display at the 
front. I do not see how in practical terms that 
would discourage young people from 
understanding about the product and the potential 
to purchase it. 

On part 2 of the bill, our problem lies with the 
fact that we cannot foresee future demographics. 
We have been astonished by Labour‘s retreat on 
this piece of legislation, and one can only 
speculate on what future retreats that portends 
after 6 May. At this stage, we cannot anticipate the 
future needs of a developing health service. For 
those reasons, we cannot see the wisdom in 
closing the door on solutions that might deal with 
future situations that we cannot foresee. 
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For those reasons, we have regrettably come to 
the view that we cannot support the bill. 

16:51 
Jackie Baillie (Dumbarton) (Lab): It gives me 

great pleasure to contribute to the debate on 
behalf of the Labour Party. I join others in paying 
tribute to the clerks, the bill team, the Health and 
Sport Committee, which scrutinised every aspect 
of the bill, and the Minister for Public Health and 
Sport and the Cabinet Secretary for Health and 
Wellbeing for introducing the bill, which clearly and 
rightly commands substantial support in the 
chamber—albeit with the exception of the Tories. 

Labour has a proud record in government of 
tackling the problem of tobacco. In 2005, the 
Parliament passed the Smoking, Health and 
Social Care (Scotland) Act 2005, which introduced 
the historic ban on smoking in public places. There 
is no doubt that that has brought benefits to 
smokers who have succeeded in giving up and to 
customers and employees in restaurants, bars and 
elsewhere who are no longer subjected to other 
people‘s smoke. 

The year 2005 also saw the passing of the 
Licensing (Scotland) Act 2005 with, for the first 
time in legislation, a clear public health objective. 
We have supported raising the legal age for 
smoking from 16 to 18, which has since been 
implemented. 

I have no doubt that the United Kingdom 
Government‘s ban on tobacco advertising, which 
has existed for a number of years, is helpful, but 
we are persuaded that further restrictions on point-
of-sale displays of tobacco products are much 
needed. 

The decision about whether to ban vending 
machines was always going to be finely balanced. 
Although we have come down on the side of 
public health, we recognise the concerns of the 
vending machine operators, and I am grateful for 
the minister‘s commitment to consider what 
practical support can continue to be provided. 

Although I am deeply disappointed that Richard 
Simpson‘s amendments were not agreed to, I 
believe that the bill will move things forward. I urge 
the Government to be vigilant, given the 
experience in Ireland of the creative ways in which 
the industry has tried to circumvent display bans. 

On part 2, I do not share the British Medical 
Association‘s disappointment that the GMS 
contract is now extended to other health 
professionals, such as nurses. The Royal College 
of Nursing argued for it in detail at the committee, 
and we believe that it is right that, as nurses 
become increasingly skilled and responsible in 
areas of primary care, we should enable them to 

hold contracts in the future. We are grateful to the 
Government for taking that point on board. 

I return to part 1 in closing. The scale of the 
problem that is caused by smoking has been well 
documented, and I do not believe that it is 
contested by anybody in this chamber. We 
therefore have a responsibility to try to ensure that 
not just this generation but future generations do 
not become addicted to tobacco. The bill will help 
in that process, and I commend it to the chamber. 

The Deputy Presiding Officer: I call the 
cabinet secretary to wind up the debate until 2 
minutes to 5 please. 

16:54 
The Deputy First Minister and Cabinet 

Secretary for Health and Wellbeing (Nicola 
Sturgeon): Okay. I will perhaps slow down a bit. 

I thank all members who have contributed to the 
bill both for making the process constructive and 
for contributing to a good debate on a range of 
issues this afternoon. 

I will deal with part 1 first. There is no doubt 
whatsoever that, if the bill is passed in just a few 
minutes‘ time, it will represent a milestone for 
tobacco control in Scotland. Great progress has 
been made in recent years, but we should never 
forget that 15,000 young people still start to smoke 
every year. A young person who starts to smoke 
at 15 is three times more likely to die of cancer 
than someone who starts to smoke at a later age. 

The Parliament—bravely and rightly—showed 
leadership when we passed the ban on smoking in 
public places. The measures that I hope that we 
will pass today will build on the good work that the 
Parliament has done on tobacco control. The 
Government believes that, when weighed against 
the huge health and economic costs that are 
associated with smoking, the bill is a proportionate 
and appropriate response to the scale of the 
problem that we face. 

Today, we took a different view from Richard 
Simpson on his amendments about displays, but I 
hope that members who supported his 
amendments appreciate that we disagreed about 
method and process and not about the objective, 
to which we are all signed up. I hope that 
supporters of those amendments took heart from 
the minister‘s assurances about our determination 
to put in place comprehensive and robust 
provisions and to ensure that the tobacco industry 
cannot circumvent them. 

As members have said, there is no doubt that 
the bill will take us further—in my view, a long way 
further—towards the vision that we all share of a 
non-smoking Scotland. That can only be good for 
our country‘s public health. 
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As for part 2, the Government has set out its 
vision of a mutual NHS. Primary medical services 
are an integral and strategically important part of 
the NHS. Patients look to their GPs to meet the 
vast majority—and often all—of their medical 
needs. The measures in part 2 will sustain and 
strengthen the effective model of primary medical 
services that already operates throughout the 
NHS. That model makes me proud. However, we 
listened to the view that flexibility was required 
precisely because of the uncertainties about future 
demographics to which Jackson Carlaw referred, 
which is why we agreed to some stage 2 
amendments. We are right to be proud of the NHS 
in Scotland. The provisions that I hope that we will 
pass today will strengthen that model. 

I add my thanks to the Finance Committee, the 
Subordinate Legislation Committee and especially 
the Health and Sport Committee, which did a 
tremendous job. I also place on record my sincere 
thanks to Government officials and the bill team, 
who have worked incredibly hard. Shona Robison 
and I are very grateful to them. 

I hope that members will vote to pass the bill. 
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Decision Time 

17:00 
The Presiding Officer (Alex Fergusson): 

There are four questions to be put as a result of 
today‘s business. 

The first question is, that motion S3M-5560, in 
the name of Nicola Sturgeon, on the Tobacco and 
Primary Medical Services (Scotland) Bill, be 
agreed to. Are we agreed? 

Members: No.  

The Presiding Officer: There will be a division. 

Robert Brown (Glasgow) (LD): On a point of 
order, Presiding Officer— 

The Presiding Officer: I cannot take a point of 
order during voting, Mr Brown. 
FOR 
Adam, Brian (Aberdeen North) (SNP)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Allan, Alasdair (Western Isles) (SNP)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Keith (Ochil) (SNP)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Campbell, Aileen (South of Scotland) (SNP)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
FitzPatrick, Joe (Dundee West) (SNP)  
Foulkes, George (Lothians) (Lab)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grahame, Christine (South of Scotland) (SNP)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Harper, Robin (Lothians) (Green)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hume, Jim (South of Scotland) (LD)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
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Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
MacDonald, Margo (Lothians) (Ind)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Tom (Hamilton South) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McMillan, Stuart (West of Scotland) (SNP)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morgan, Alasdair (South of Scotland) (SNP)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
O‘Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Paterson, Gil (West of Scotland) (SNP)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robison, Shona (Dundee East) (SNP)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Tolson, Jim (Dunfermline West) (LD)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP)  

AGAINST 
Aitken, Bill (Glasgow) (Con)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Carlaw, Jackson (West of Scotland) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  

Goldie, Annabel (West of Scotland) (Con)  
Johnstone, Alex (North East Scotland) (Con)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  

The result of the division is: For 108, Against 15, 
Abstentions 0. 

Motion agreed to, 
That the Parliament agrees that the Tobacco and 

Primary Medical Services (Scotland) Bill be passed. 

Robert Brown: On a point of order, Presiding 
Officer. I would like you to look into a problem with 
my voting console. When I had voted, all three 
lights—the lights that indicate yes, no and 
abstain—were flashing.  

The Presiding Officer: That covers all the 
bases, Mr Brown. Your point is on the record. We 
will have the console looked at. 
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SP Bill 22B Session 3 (2010) 
 

Amendments to the Bill since the previous version are indicated by sidelining in the right 
margin. Wherever possible, provisions that were in the Bill as introduced retain the original 

numbering. 
 
 
 
 
 

Tobacco and Primary Medical Services 
(Scotland) Bill 

[AS PASSED] 
 
 
 
 
An Act of the Scottish Parliament to make provision about the retailing of tobacco products, 
including provision prohibiting the display of tobacco products and establishing a register of 
tobacco retailers; to amend the criteria for eligibility to provide primary medical services under 
the National Health Service (Scotland) Act 1978; and for connected purposes. 
 
 

PART 1 5 

TOBACCO PRODUCTS ETC. 

CHAPTER 1 

DISPLAY AND SALE OF TOBACCO PRODUCTS 

Display of tobacco products etc. 

1 Prohibition of tobacco displays etc. 10 

(1) A person who in the course of business displays or causes to be displayed tobacco 
products or smoking related products in a place where tobacco products are offered for 
sale commits an offence. 

(2) A person does not commit an offence under subsection (1) if the display— 

(a) is in a specialist tobacconist, 15 

(b) does not include cigarettes or hand-rolling tobacco, and 

(c) complies with any prescribed requirements. 

(3) A person does not commit an offence under subsection (1) if— 

(a) the tobacco products or smoking related products are displayed in the course of a 
business involving the sale of tobacco products only to persons who carry on a 20 
tobacco business (or their employees), and 

(b) the display complies with any prescribed requirements. 
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(4) The Scottish Ministers may provide in regulations that no offence is committed under 
subsection (1) in relation to a display of tobacco products or smoking related products 
which complies with requirements specified in the regulations. 

(5) A person guilty of an offence under subsection (1) is liable on summary conviction to a 
fine not exceeding level 4 on the standard scale. 5 

(6) For the purposes of subsection (1), a website is not a place. 

(7) In subsection (2), “specialist tobacconist” has the meaning given by section 6(2) of the 
Tobacco Advertising and Promotion Act 2002 (c.36). 

 
2 Displays which are also advertisements 

The Scottish Ministers may by regulations provide that a display of tobacco products or 10 
smoking related products which also amounts to an advertisement is to be treated for the 
purposes of offences under this Act and the Tobacco Advertising and Promotion Act 
2002— 

(a) as an advertisement and not as a display, or 

(b) as a display and not as an advertisement.  15 

 
3 Regulation of display of prices 

(1) The Scottish Ministers may by regulations impose requirements in relation to the display 
in the course of business of prices of tobacco products or smoking related products in a 
place where tobacco products are offered for sale.  

(2) For the purposes of subsection (1), a website is not a place but the regulations may 20 
otherwise provide for the meaning of “place” in that subsection. 

(3) A person who displays or causes to be displayed prices of tobacco products or smoking 
related products in breach of a requirement contained in the regulations commits an 
offence. 

(4) A person guilty of an offence under subsection (3) is liable on summary conviction to a 25 
fine not exceeding level 4 on the standard scale. 

(5) The regulations may provide that a display of prices which also amounts to an 
advertisement is to be treated for the purposes of offences under this Act and the 
Tobacco Advertising and Promotion Act 2002— 

(a) as an advertisement and not as a display of prices, or 30 

(b) as a display of prices and not as an advertisement. 

 
Sale of tobacco products etc. 

4 Sale of tobacco products to persons under 18 

(1) A person who sells a tobacco product or cigarette papers to a person under the age of 18 
commits an offence. 35 

(2) It is a defence to a charge in proceedings against a person (“the accused”) under 
subsection (1) that— 

(a) the accused believed the person under the age of 18 (“the customer”) to be aged 
18 or over, and  
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(b) the accused had taken reasonable steps to establish the customer’s age. 

(3) For the purposes of subsection (2)(b), the accused is to be treated as having taken 
reasonable steps to establish the customer’s age if and only if— 

(a) the accused was shown any of the documents mentioned in subsection (4), and 

(b) that document would have convinced a reasonable person as to the customer’s 5 
age. 

(4) The documents referred to in subsection (3)(a) are any document bearing to be— 

(a) a passport, 

(b) a European Union photocard driving licence, or 

(c) such other document, or a document of such description, as may be prescribed. 10 

(5) A person guilty of an offence under subsection (1) is liable on summary conviction to a 
fine not exceeding level 4 on the standard scale. 

 
4A Purchase of tobacco products by persons under 18 

(1) A person under the age of 18 who buys or attempts to buy a tobacco product or cigarette 
papers commits an offence. 15 

(2) It is not an offence under subsection (1) for a person under the age of 18 to buy or 
attempt to buy a tobacco product or cigarette papers if the person is authorised to do so 
by a council officer or a constable for the purpose of determining whether an offence is 
being committed under section 4. 

(3) A council officer or a constable may authorise a person under the age of 18 to buy or 20 
attempt to buy a tobacco product or cigarette papers only if satisfied that all reasonable 
steps have been or will be taken to avoid any risk to the welfare of the person. 

(4) A person guilty of an offence under subsection (1) is liable on summary conviction to a 
fine not exceeding level 1 on the standard scale. 

 
4B Purchase of tobacco products on behalf of persons under 18 25 

(1) A person aged 18 or over who knowingly buys or attempts to buy a tobacco product or 
cigarette papers on behalf of a person under the age of 18 commits an offence. 

(2) A person guilty of an offence under subsection (1) is liable on summary conviction to a 
fine not exceeding level 5 on the standard scale. 

 
4C Confiscation of tobacco products from persons under 18 30 

(1) Where a constable has reasonable grounds for suspecting that a person in a public 
place— 

(a) is under the age of 18, and 

(b) is in possession of a tobacco product or cigarette papers, 

the constable may require the person to surrender the tobacco product or, as the case 35 
may be, the cigarette papers to the constable. 

(2) A constable making a requirement under subsection (1) may also require the person to 
supply the constable with the person’s name and address. 
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(3) Where a constable makes a requirement under subsection (1) the constable must inform 
the person concerned— 

(a) of the constable’s suspicion, and 

(b) of the fact that failure to comply with a requirement made under subsection (1) or 
(2) is an offence. 5 

(3A) A constable may arrest without warrant any person who fails to comply with a 
requirement made under subsection (1). 

(4) A person who fails to comply with a requirement made under subsection (1) or (2) 
commits an offence. 

(5) A person guilty of an offence under subsection (4) is liable on summary conviction to a 10 
fine not exceeding level 2 on the standard scale. 

(6) The constable may dispose of any tobacco product or cigarette papers surrendered to the 
constable in such manner as the constable considers appropriate. 

(7) In this section “public place” includes— 

(a) any place to which the public have access for the time being (whether on payment 15 
of a fee or otherwise), and 

(b) any place to which the public do not have access but to which the person 
mentioned in subsection (1) has unlawfully gained access. 

 
5 Display of warning statements 

(1) A person who carries on a tobacco business must display a notice in accordance with 20 
subsection (2) in any premises where that business is carried on. 

(2) The notice must— 

(a) contain the following statement— 

“It is illegal to sell tobacco products to anyone under the age of 18”, and 

(b) be displayed in a prominent position in the premises where the statement is readily 25 
visible to persons at the point of sale of the tobacco products. 

(3) A person who fails, without reasonable excuse, to comply with subsection (1) commits 
an offence. 

(4) A person guilty of an offence under subsection (3) is liable on summary conviction to a 
fine not exceeding level 3 on the standard scale. 30 

(5) The Scottish Ministers may prescribe the dimensions of the notice to be displayed in 
accordance with this section and the size of the statement to be displayed on it.  

 
6 Prohibition of vending machines for the sale of tobacco products 

(1) A person who has the management or control of premises on which a vending machine 
is available for use commits an offence. 35 

(2) A person guilty of an offence under subsection (1) is liable on summary conviction to a 
fine not exceeding level 4 on the standard scale. 

(3) In this section, “vending machine” means an automatic machine for the sale of tobacco 
products (regardless of whether the machine also sells other products). 
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CHAPTER 2 

REGISTER OF TOBACCO RETAILERS 

Establishment 

7 Register of tobacco retailers 

(1) The Scottish Ministers must keep a register of persons carrying on a tobacco business 5 
(referred to in this Part as “the Register”). 

(2) In this Part, “registered” means entered in the Register, and “unregistered” is to be 
construed accordingly. 

 
Registration 

8 Application for registration and addition of premises etc. 10 

(1) A person may apply to the Scottish Ministers— 

(a) to be registered, or 

(b) to add further premises to the person’s entry in the Register. 

(2) The application must— 

(a) state the name and address of the applicant, 15 

(b) where it is an application under subsection (1)(a), state the addresses of all 
premises at which the applicant proposes to carry on a tobacco business, 

(c) where it is an application under subsection (1)(b), state the address of the further 
premises at which the applicant proposes to carry on a tobacco business, 

(d) contain such other information as is prescribed, and  20 

(e) be made in such form and manner as is determined by the Scottish Ministers. 

(3) The Scottish Ministers must grant the application unless— 

(a) it does not comply with the requirements in subsection (2), or 

(b) at the time the application is made, the applicant is banned, under a tobacco 
retailing banning order, from carrying on a tobacco business at any premises 25 
specified in the application. 

(4) On granting an application under subsection (1)(a), the Scottish Ministers must enter the 
following information in the Register— 

(a) the name and address of the applicant, 

(b) the addresses of the premises at which the applicant proposes to carry on a 30 
tobacco business, and 

(c) any other information which the Scottish Ministers consider appropriate. 

(5) On granting an application under subsection (1)(b), the Scottish Ministers must amend 
the applicant’s entry in the Register so as to include the address of the further premises 
at which the applicant proposes to carry on a tobacco business. 35 
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9 Certificates of registration 

On granting an application under section 8(3) the Scottish Ministers must issue to the 
applicant a certificate of registration in respect of each premises stated in the 
application. 

 
Changes to register 5 

10 Duty to notify certain changes 

(1) A registered person must give the Scottish Ministers notice of— 

(a) a change in the person’s name or address, 

(b) the fact that the person is no longer carrying on a tobacco business at an address 
noted in the person’s entry in the Register. 10 

(2) A notice under subsection (1) must be given within 3 months of the date of the change 
to which it relates. 

 
11 Changes to and removal from Register 

(1) The Scottish Ministers may correct the Register (following notification under section 10 
or otherwise) as they consider appropriate. 15 

(2) Where a tobacco retailing banning order is made against a registered person, the Scottish 
Ministers must amend the person’s entry in the Register so as to remove references to 
the premises specified in the order. 

(3) The Scottish Ministers may remove a person’s entry from the Register if— 

(a) as a result of a correction or amendment under subsection (1) or (2), there are no 20 
premises noted in the person’s entry in the Register, or 

(b) they are not satisfied that the person is carrying on a tobacco business. 

(4) Where the Scottish Ministers correct, amend or remove a person’s entry in the Register 
under this section, they must— 

(a) as soon as reasonably practicable notify the person of the correction, amendment 25 
or, as the case may be, removal, and 

(b) if it is appropriate to do so, issue at the same time to the person a revised 
certificate of registration. 

(5) The Scottish Ministers must reinstate a person’s entry in the register if— 

(a) the entry was removed under subsection (3)(b), and 30 

(b) the person notifies them no later than 28 days after notice of the removal is given 
under subsection (4)(a) that the person is still carrying on a tobacco business. 

(6) A notice under subsection (4)(a) may be given— 

(a) by delivering it to the person, 

(b) by leaving it at the person’s usual or last known address, 35 

(c) by sending it by post to the person at that address. 
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Tobacco retailing banning orders 

12 Tobacco retailing banning orders 

(1) A council may apply to the sheriff for an order banning a person from carrying on a 
tobacco business from premises within the council’s area. 

(2) An application under subsection (1) must specify the premises from which the person is 5 
to be banned from carrying on a tobacco business. 

(3) The sheriff may make an order banning the person from carrying on a tobacco business 
at the premises specified in the order if satisfied, on the balance of probabilities, that— 

(aa) the person has been the subject of 3 or more relevant enforcement actions in 
respect of each premises specified in the order, 10 

(ab) at least one of the actions occurred in the period of 2 months ending on the date 
the application was made, 

(ac) the conduct to which the actions relate took place within a period of 2 years, and 

(b) the making of the order is necessary to prevent the commission of further offences 
under Chapter 1 or 2. 15 

(4) A person is the subject of a relevant enforcement action if the person is— 

(a) issued with a fixed penalty notice (which is not subsequently withdrawn), or 

(b) convicted of an offence under Chapter 1 or 2. 

(5) An order made under this section has effect for the period (not exceeding 24 months) 
specified in the order beginning with the day the order is granted. 20 

(10) In this Part, an order made under this section is referred to as a “tobacco retailing 
banning order”. 

 
12A Tobacco retailing banning orders: ancillary orders 

(1) This section applies where— 

(a) a council has applied for a tobacco retailing banning order in respect of a person 25 
(“P”), or 

(b) a tobacco retailing banning order has been made in respect of P. 

(2) A council may apply to the sheriff for an ancillary order— 

(a) banning P from— 

(i) being connected to a person carrying on a tobacco business at the specified 30 
premises, 

(ii) seeking to control a person carrying on a tobacco business at the specified 
premises, 

(b) where P is not an individual, banning any person connected to P from— 

(i) carrying on a tobacco business at the specified premises, 35 

(ii) being connected to a person carrying on a tobacco business at the specified 
premises, 
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(iii) seeking to control a person carrying on a tobacco business at the specified 
premises. 

(3) A sheriff may make the ancillary order if— 

(a) the sheriff is satisfied, on the balance of probabilities, that the order is necessary 
to prevent the commission of further offences under Chapter 1 or 2, and 5 

(b) where this section applies by virtue of subsection (1)(a), the sheriff makes the 
tobacco retailing banning order. 

(4) An ancillary order made under this section ceases to have effect when the tobacco 
retailing banning order to which it relates ceases to have effect. 

(5) In subsection (2), “the specified premises” means the premises specified in the tobacco 10 
retailing banning order to which the ancillary order relates. 

(6) For the purposes of this section, a person is connected to a partnership, a limited liability 
partnership, a company or other body (whether incorporated or unincorporated) if the 
person— 

(a) in the case of a partnership, is a partner, 15 

(b) in the case of a limited liability partnership, is a member, 

(c) in the case of a company— 

(i) is a director, or 

(ii) has control of the company, 

(d) in any other case, is concerned in the management or control of the body. 20 

(7) For the purposes of subsection (6)(c)(ii), a person is taken to have control of a company 
if— 

(a) any of the directors of the company, or of any other company having control of 
the company, is accustomed to act in accordance with the person’s directions or 
instructions, or 25 

(b) the person is entitled to exercise, or to the control the exercise of, at least one third 
of the voting power at any general meeting of the company or of any other 
company having control of the company. 

 
12B Tobacco retailing banning orders etc.: appeals 

(1) A person against whom a tobacco retailing banning order or an ancillary order under 30 
section 12A is made may appeal to the sheriff principal, whose decision is final. 

(2) An appeal under this section must be made within 21 days of the order being made. 

(3) Where the appeal is against a tobacco retailing banning order, the sheriff principal may 
determine the appeal by— 

(a) quashing the order (and any ancillary order under section 12A relating to the 35 
order), 

(b) substituting for the period specified in the order under section 12(5) such other 
period of effect (ending no later than 24 months after the day the order was 
granted) as the sheriff principal considers appropriate, or 

(c) refusing the appeal. 40 
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(4) Where the appeal is against an ancillary order under section 12A, the sheriff principal 
may determine the appeal by— 

(a) quashing the order, or 

(b) refusing the appeal. 

 
12C Tobacco retailing banning orders etc.: notification to Scottish Ministers 5 

(1) On making a tobacco retailing banning order or an ancillary order under section 12A, 
the sheriff must notify the Scottish Ministers. 

(2) On determining an appeal under section 12B, the sheriff principal must notify the 
Scottish Ministers. 

 
12D Tobacco retailing banning orders: display of notices 10 

(1) This section applies where— 

(a) a tobacco retailing banning order has effect in respect of a person, and 

(b) the person carries on a retail business at the premises specified in the order. 

(2) The person must display a notice in the premises in accordance with subsection (3). 

(3) The notice must— 15 

(a) state that the premises have been specified in a tobacco retailing banning order 
and the period for which the order has effect, 

(b) be displayed in a prominent position in the premises where it is readily visible to 
persons at every relevant point of sale, and 

(c) be displayed no later than 14 days after the tobacco retailing banning order is 20 
made. 

(4) A relevant point of sale is one that was used for the sale of tobacco products or smoking 
related products at any time during the period of 2 months ending with the making of the 
banning order. 

(5) The Scottish Ministers may prescribe— 25 

(a) the dimensions of the notice to be displayed in accordance with this section, 

(b) the wording of the statement to be displayed on the notice, and 

(c) the size of the statement. 

 
Offences 

13 Offences relating to the Register 30 

(1) An unregistered person who carries on a tobacco business commits an offence. 

(2) A registered person who carries on a tobacco business at premises other than those noted 
in the person’s entry in the Register commits an offence. 

(3) A person who fails, without reasonable excuse, to comply with section 10(1) (duty to 
notify certain changes) commits an offence. 35 
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(3A) A person who breaches a tobacco retailing banning order or an ancillary order made 
under section 12A commits an offence. 

(3B) A person who fails, without reasonable excuse, to comply with section 12D(2) (duty to 
display notice) commits an offence. 

(4) A person guilty of an offence under— 5 

(a) subsection (1), (2) or (3A) is liable on summary conviction to— 

(i) a fine not exceeding £20,000, 

(ii) imprisonment for a term not exceeding 6 months, or 

(iii) both, 

(b) subsection (3) is liable on summary conviction to a fine not exceeding level 2 on 10 
the standard scale, 

(c) subsection (3B) is liable on summary conviction to a fine not exceeding level 3 on 
the standard scale. 

 
Register of tobacco retailers: miscellaneous and supplementary 

14 Public inspection of Register 15 

(1) On the basis of information contained in the Register, the Scottish Ministers must make 
available for public inspection a list of premises at which tobacco businesses are carried 
on or proposed to be carried on. 

(2) The list must be made available free of charge at all reasonable times. 

 
15 Council access to Register 20 

(1) The Scottish Ministers must make available to councils the information contained in the 
Register. 

(2) Information disclosed under subsection (1) may by used by councils only for the 
purpose of enabling or assisting them to perform their functions under this Part. 

 
16 Delegation of functions relating to Register 25 

(1) The Scottish Ministers may, to such extent and subject to such conditions as they think 
appropriate, delegate any of their functions under this Chapter (other than excepted 
functions) to such person as they may determine. 

(2) An excepted function is a function relating to— 

(a) the making of regulations, or 30 

(b) the determination under section 8(2)(e) of the form and manner of an application. 

(3) A delegation under subsection (1) may be varied or revoked at any time. 

 
17 Vehicles, vessels and moveable structures 

The Scottish Ministers may by regulations provide for this Chapter to apply in relation 
to vessels, vehicles and other moveable structures subject to such modifications as they 35 
consider necessary or expedient.  
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CHAPTER 3 

ENFORCEMENT AND FIXED PENALTIES 

Enforcement 

18 Enforcement 

(1) It is the duty of a council to enforce within its area the provisions of Chapters 1 and 2 5 
and regulations made under them. 

(2) The Scottish Ministers may direct, in relation to a particular case or cases of a particular 
description, that any duty imposed on a council by subsection (1) is to be discharged by 
the Scottish Ministers and not by the council. 

(3) Where a direction has effect under subsection (2), sections 20 to 24 apply, in relation to 10 
the particular case, or cases of the description, specified in the direction— 

(a) as if references to a council officer were references to a person acting on behalf of 
the Scottish Ministers, and 

(b) with references to a person’s area being read in accordance with any 
modifications specified in the direction. 15 

 
19 Programmes of enforcement 

(1) A council must, at least once in every period of 12 months, carry out a programme of 
enforcement action in its area. 

(2) For the purposes of subsection (1), a programme of enforcement action is a programme 
involving one or both of the following— 20 

(a) the investigation of complaints in respect of alleged offences under Chapter 1 or 
2, 

(b) the taking of other measures intended to reduce the incidence of offences under 
those Chapters. 

 
Fixed penalties 25 

20 Fixed penalties 

(1) An enforcement officer may give a person a fixed penalty notice if the officer has reason 
to believe that the person has committed an offence under Chapter 1 or 2. 

(1A) But a person may be given a fixed penalty notice only if the person is aged 16 or over. 

(2) An enforcement officer is— 30 

(a) a council officer for the area in which the offence is believed to have been 
committed, or 

(b) a constable. 

(3) Schedule 1 makes further provision about fixed penalties. 
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Powers of entry etc. 

21 Powers of entry etc. 

(1) For the purpose of carrying out a council’s functions under this Part, a council officer is 
entitled to— 

(a) enter any premises (other than premises used only as a private dwelling house), 5 

(b) inspect and examine the premises, 

(c) require the production of any book, document, data, record (in whatever form it is 
held) or product and inspect it, and take copies of or extracts from it, 

(d) take possession of any book, document, data, record (in whatever form it is held) 
or product which is on the premises and retain it for as long as the officer 10 
considers necessary, 

(e) require any person to give the officer such information, or afford the officer such 
facilities and assistance, as the officer considers necessary. 

(2) A person is not required by subsection (1) to answer any question or produce any 
document which the person would be entitled to refuse to answer or produce in 15 
proceedings in a court in Scotland. 

 
22 Warrants for entry 

(1) A sheriff may by warrant authorise a council officer to enter (if necessary using 
reasonable force) any premises (other than premises used only as a private dwelling 
house) for the purpose of carrying out a council’s functions under this Part. 20 

(2) A warrant may be granted under subsection (1) only if the sheriff is satisfied by 
evidence on oath— 

(a) that there are reasonable grounds for entering the premises in question, and 

(b) that— 

(i) entry to the premises has been or is likely to be refused and that notice of 25 
intention to apply for a warrant under this section has been given to the 
occupier,  

(ii) a request for entry, or the giving of such notice, would defeat the object of 
the entry, 

(iii) the premises are unoccupied, or 30 

(iv) the occupier is temporarily absent and it might defeat the object of the entry 
to await the occupier’s return. 

(3) A warrant granted under this section continues in force until the end of the period of one 
month beginning with the date on which it is granted. 

 
23 Powers of entry and warrants for entry: supplementary 35 

(1) A council officer entering any premises under section 21 or in accordance with a 
warrant granted under section 22 may take on to the premises such other persons and 
such equipment as the officer considers necessary. 

1166



Tobacco and Primary Medical Services (Scotland) Bill 13 
Part 1—Tobacco products etc. 
Chapter 3—Enforcement and fixed penalties 
 

(2) A right to enter any premises conferred by section 21 may be exercised only at a 
reasonable time. 

(3) A council officer exercising a right conferred by section 21 must, if required to do so, 
produce written evidence of the officer’s authorisation to exercise that right. 

(4) On leaving any premises which a council officer is authorised to enter by a warrant 5 
granted under section 22, the officer must, if the premises are unoccupied or the 
occupier is temporarily absent, leave the premises as effectively secured against 
trespassers as the officer found them. 

(5) A council officer who takes possession of any item under section 21(1)(d) must leave a 
statement on the premises from which the item was removed— 10 

(a) giving particulars of what has been taken, and 

(b) stating that the officer has taken possession of it. 

 
24 Obstruction, etc. of council officers 

(1) A person who— 

(a) intentionally obstructs a council officer who is acting in the proper exercise of the 15 
officer’s functions under this Part, or 

(b) without reasonable cause fails to comply with any requirement made by such an 
officer who is so acting, 

commits an offence. 

(2) A person who, in giving any information which is properly required by a council officer, 20 
makes a statement which is false in a material particular commits an offence. 

(3) A person does not commit an offence under subsection (2) if— 

(a) the person did not know the material particular was false, and 

(b) the person had reasonable grounds to believe that it was true. 

(4) A person guilty of an offence under subsection (1) or (2) is liable on summary 25 
conviction to a fine not exceeding level 3 on the standard scale. 

 
24A Powers of entry: constables 

(1) A constable who suspects with reasonable cause that any person is committing or has 
committed an offence under Chapter 1 or 2 may enter any premises (other than premises 
used only as a private dwelling house) for the purpose of obtaining evidence of the 30 
offence. 

(2) A right to enter any premises conferred by subsection (1) may be exercised only at a 
reasonable time. 

(3) A sheriff may by warrant authorise a constable authorised to exercise the power 
conferred by subsection (1) to do so (if necessary using reasonable force) in accordance 35 
with the warrant. 

(4) A warrant may be granted under subsection (3) only if the sheriff is satisfied, by 
evidence on oath, that there are reasonable grounds for suspecting that an offence under 
Chapter 1 or 2 is or has been committed on the premises. 
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CHAPTER 4 

MISCELLANEOUS AND SUPPLEMENTARY 

25 Presumption as to contents of container 

(1) This section applies for the purpose of any trial in proceedings for an alleged offence 
under section 1, 4, 4A or 4B. 5 

(2) Any substance displayed, sold or purchased in a container (whether sealed or not) is 
presumed to conform to the description of the substance on the container. 

(3) At the trial, any party to the proceedings may rebut the presumption mentioned in 
subsection (2) by proving that, at the time of its display, sale or purchase, the substance 
in the container did not match the description on the container. 10 

(4) However, a party may lead evidence for the purpose of rebutting the presumption only if 
the party has, not less than 7 days before the date of the trial, given notice of the 
intention to do so to the other parties. 

 
26 Offences by bodies corporate etc.  

(1) Where— 15 

(a) an offence under this Act has been committed by— 

(i) a body corporate, 

(ii) a Scottish partnership, or 

(iii) an unincorporated association other than a Scottish partnership, and 

(b) it is proved that the offence was committed with the consent or connivance of, or 20 
was attributable to any neglect on the part of— 

(i) a relevant individual, or 

(ii) an individual purporting to act in the capacity of a relevant individual, 

that individual (as well as the body corporate, partnership or, as the case may be, 
unincorporated association) commits the offence and is liable to be proceeded against 25 
and punished accordingly. 

(2) In subsection (1), “relevant individual” means— 

(a) in relation to a body corporate (other than a limited liability partnership)— 

(i) a director, manager, secretary or other similar officer of the body, 

(ii) where the affairs of the body are managed by its members, a member, 30 

(b) in relation to a limited liability partnership, a member, 

(c) in relation to a Scottish partnership, a partner, and 

(d) in relation to an unincorporated association other than a Scottish partnership, a 
person who is concerned in the management or control of the association. 

 
27 Interpretation of Part 1 35 

(1) In this Part— 
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“area”— 

(a) in relation to a council, means the local government area for which the 
council is constituted, 

(b) in relation to a council officer, means the area of the council which 
authorised the officer, 5 

“council” means a council constituted under section 2 of the Local Government 
etc. (Scotland) Act 1994 (c.39), 

“council officer” means a duly authorised officer of a council, 

“fixed penalty notice” is to be construed in accordance with section 20 and 
schedule 1, 10 

“premises” includes any place and any vehicle, vessel, or moveable structure, 

“prescribed” means prescribed in regulations made by the Scottish Ministers (and 
“prescribe” is to be construed accordingly), 

“registered” and “unregistered” have the meaning given in section 7(2), 

“tobacco business” means a business involving the sale of tobacco products by 15 
retail, 

“tobacco product” means a product consisting wholly or partly of tobacco and 
intended to be smoked, sniffed, sucked or chewed, 

“tobacco retailing banning order” has the meaning given in section 12(10). 

(2) For the purposes of this Part, the following are smoking related products— 20 

cigarette papers 

cigarette tubes 

cigarette filters 

apparatus for making cigarettes 

cigarette holders 25 

pipes for smoking tobacco products. 

(3) The Scottish Ministers may by order modify the list in subsection (2) as they consider 
appropriate. 

 
28 Crown application 

(1) This Part binds the Crown. 30 

(2) No contravention by the Crown of any provision made by or under this Part makes the 
Crown criminally liable. 

(3) But the Court of Session may, on the application of the council in whose area the 
contravention is alleged to have taken place, declare unlawful any act or omission of the 
Crown which constitutes such a contravention. 35 

(4) Despite subsection (2), any provision made by or under this Part applies to persons in 
the public service of the Crown as it applies to other persons. 
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PART 2 

PRIMARY MEDICAL SERVICES 

29 Contractual arrangements for the provision of primary medical services 

In section 2C of the National Health Service (Scotland) Act 1978 (c.29) (referred to in 
this Part as “the 1978 Act”)— 5 

(a) in subsection (2), omit the words from “(and” to “person)”, 

(b) after subsection (2), insert— 

“(2A) But any contractual arrangement which a Health Board makes in pursuance of 
subsection (2) (other than an NHS contract) must be an agreement under 
section 17C, a general medical services contract or a contract which meets the 10 
requirement in subsection (2B). 

(2B) The requirement is that, were the contract an agreement under section 17C, the 
parties to the contract (other than the Board) would be persons with whom the 
Board could enter into such an agreement by virtue of section 17CA.”. 

 
30 Section 17C arrangements: persons with whom agreements can be made 15 

After section 17C of the 1978 Act, insert— 

“17CA Primary medical services: persons with whom agreements can be made 

(1) A Health Board may, subject to such conditions as may be prescribed, make an 
agreement under section 17C under which primary medical services are 
provided with— 20 

(a) a medical practitioner, 

(b) a health care professional (other than a medical practitioner), 

(c) a qualifying partnership, 

(d) a qualifying limited liability partnership, 

(e) a qualifying company, or 25 

(f) two or more of the persons mentioned in paragraphs (a) to (e). 

(2) For the purposes of subsection (1)— 

(a) a qualifying partnership is a partnership that satisfies both of the 
following conditions— 

(i) at least one partner is a medical practitioner or other health care 30 
professional, 

(ii) all other partners are individuals, 

(b) a qualifying limited liability partnership is a limited liability partnership 
that satisfies both of the following conditions— 

(i) at least one member is a medical practitioner or other health care 35 
professional, 

(ii) all other members are individuals, 

(c) a qualifying company is a company which satisfies both of the following 
conditions— 
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(i) at least one member of the company is a medical practitioner or 
other health care professional, 

(ii) all other members are individuals. 

(3) A Health Board may only make such an agreement if the Board is satisfied that 
all the other parties to the agreement (“the contractors”) have sufficient 5 
involvement in patient care. 

(4) A contractor has sufficient involvement in patient care if— 

(a) where the contractor is a medical practitioner or a health care 
professional,  the contractor, or 

(b) where the contractor is a partnership, limited liability partnership or a 10 
company, each partner or, as the case may be, member of the contractor, 

 regularly performs, or is engaged in the day to day provision of, primary 
medical services in accordance with section 17C arrangements, a general 
medical services contract or any other arrangement made in pursuance of 
section 2C(2) (or will so perform or be so engaged by virtue of the agreement 15 
in question). 

(5) Regulations may— 

(a) make provision as to what constitutes the regular performance of, or 
being engaged in the day to day provision of, primary medical services 
for the purposes of subsection (4), 20 

(b) provide that references in subsection (4) to a person who is performing 
or is engaged in the provision of services include a person who has 
performed or been engaged in providing the services within such period 
as may be prescribed. 

(6) Regulations under subsection (5)(a) may, in particular, provide that a period of 25 
time in which a person is not performing or is not engaged in the provision of 
primary medical services is, in prescribed circumstances, to be disregarded for 
the purposes of determining whether the person regularly performs or is 
engaged in the day to day provision of those services. 

(7) In relation to an agreement under section 17C under which primary medical 30 
services are provided which is entered into with a partnership, regulations may 
make provision as to the effect on the agreement of a change in membership of 
the partnership. 

(8) In this section, “health care professional” means a member of a profession 
which is regulated by a body mentioned (at the time the agreement in question 35 
is made) in section 25(3) of the National Health Service Reform and Health 
Care Professions Act 2002 (c.17).”. 

 
31 Eligibility to be contractor under general medical services contract 

(1) For section 17L of the 1978 Act substitute— 

“17L Eligibility to be contractor under general medical services contract 40 

(1) A Health Board may, subject to such conditions as may be prescribed, enter 
into a general medical services contract with— 

(a) a medical practitioner, 
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(ab) such other health care professional as may be prescribed, 

(b) a qualifying partnership,  

(c) a qualifying limited liability partnership, or 

(d) a qualifying company. 

(2) For the purposes of subsection (1)— 5 

(a) a qualifying partnership is a partnership that satisfies both of the 
following conditions— 

(i) at least one partner is a medical practitioner or other health care 
professional prescribed under subsection (1)(ab), 

(ii) all other partners are individuals, 10 

(b) a qualifying limited liability partnership is a limited liability partnership 
that satisfies both of the following conditions— 

(i) at least one member is a medical practitioner or other health care 
professional prescribed under subsection (1)(ab), 

(ii) all other members are individuals, 15 

(c) a qualifying company is a company which satisfies both of the following 
conditions— 

(i) at least one member of the company is a medical practitioner or 
other health care professional prescribed under subsection (1)(ab), 

(ii) all other members are individuals. 20 

(3) A Health Board may only enter into a general medical services contract if the 
Board is satisfied that the contractor has sufficient involvement in patient care. 

(4) The contractor has sufficient involvement in patient care if— 

(a) where the contractor is a medical practitioner or other health care 
professional prescribed under subsection (1)(ab), the contractor, or 25 

(b) where the contractor is a partnership, limited liability partnership or a 
company, each partner or, as the case may be, member of the contractor, 

 regularly performs, or is engaged in the day to day provision of, primary 
medical services in accordance with a general medical services contract,  
section 17C arrangements or any other arrangement made in pursuance of 30 
section 2C(2) (or will so perform or be so engaged by virtue of the contract in 
question). 

(5) Regulations may— 

(a) make provision as to what constitutes the regular performance of, or 
being engaged in the day to day provision of, primary medical services 35 
for the purposes of subsection (4), 

(b) provide that references in subsection (4) to a person who is performing 
or is engaged in the provision of services include a person who has 
performed or been engaged in providing the services within such period 
as may be prescribed. 40 
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(6) Regulations under subsection (5)(a) may, in particular, provide that a period of 
time in which a person is not performing or is not engaged in the provision of 
primary medical services is, in prescribed circumstances, to be disregarded for 
the purposes of determining whether the person regularly performs or is 
engaged in the day to day provision of those services. 5 

(7) In relation to a general medical services contract under which primary medical 
services are provided which is entered into with a partnership, regulations may 
make provision as to the effect on the contract of a change in membership of 
the partnership. 

(8) In this section, “health care professional” means a member of a profession 10 
which is regulated by a body mentioned (at the time the contract in question is 
made) in section 25(3) of the National Health Service Reform and Health Care 
Professions Act 2002.”. 

(2) In section 105(3) of the 1978 Act, after “under” where first occurring insert “section 
17L(1)(ab)”. 15 

 

PART 3 

GENERAL PROVISION 

32 Orders and regulations 

(1) Any power of the Scottish Ministers under this Act to make an order or regulations is 
exercisable by statutory instrument. 20 

(2) Any such power includes a power to make— 

(a) such incidental, consequential, transitional, transitory or saving provision as the 
Scottish Ministers consider appropriate, 

(b) different provision for different purposes. 

(3) Unless subsection (4) makes contrary provision, a statutory instrument containing an 25 
order (other than an order made under section 35) or regulations made under this Act is 
subject to annulment in pursuance of a resolution of the Scottish Parliament. 

(4) An order or regulations must not be made under any of the following provisions unless a 
draft of the statutory instrument containing the order or, as the case may be, the 
regulations has been laid before, and approved by a resolution of, the Scottish 30 
Parliament— 

section 17 

section 27(3) 

section 34 (but only if the order contains provisions which add to, replace or omit 
any part of the text of an Act) 35 

paragraphs 3, 4, 10, and 11 of schedule 1. 

 
33 Minor and consequential modifications 

Schedule 2 has effect. 
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34 Ancillary provision 

(1) The Scottish Ministers may by order make— 

(a) such incidental or consequential provision, or 

(b) such transitional, transitory or saving provision, 

as they consider appropriate for the purposes of, or in connection with, or for the 5 
purposes of giving full effect to, any provisions of this Act. 

(2) An order under subsection (1) may modify any enactment, instrument or document. 

 
35 Short title and commencement  

(1) This Act may be cited as the Tobacco and Primary Medical Services (Scotland) Act 
2009. 10 

(2) This Part comes into force on Royal Assent. 

(3) The remaining provisions of this Act come into force on such day as the Scottish 
Ministers may by order appoint. 
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SCHEDULE 1 
(introduced by section 20) 

FIXED PENALTIES 

Preliminary 

1 In this schedule, unless the context requires otherwise— 5 

“notice” means a fixed penalty notice given under section 20(1), 

“the council” means the council in whose area the offence was alleged to have 
been committed, 

“the offence” means the offence to which the notice relates. 

 
Content of fixed penalty notice 10 

2 (1) A notice must give reasonable particulars of the circumstances alleged to constitute the 
offence. 

(2)  A notice must also contain the following information— 

(a) the amount of the fixed penalty, 

(b) the payment deadline, 15 

(c) the discounted amount and the discounted payment deadline, 

(d) the name of the council (or the person acting on the council’s behalf) to which 
payment should be made, 

(e) the address at which payment should be made, 

(f) the method by which payment should be made. 20 

(3) A notice must state the following— 

(a) any liability to conviction of the offence is discharged if the person makes 
payment of— 

(i) the fixed penalty before the payment deadline, or 

(ii) the discounted amount before the discounted payment deadline, 25 

(b) the payment of a fixed penalty is not a conviction nor may it be recorded as such, 

(c) no proceedings may be commenced against the person in respect of the offence 
unless the payment deadline has passed and the fixed penalty has not been paid. 

 
Period in which notice can be given 

3 A notice may not be given after such time relating to the offence as may be prescribed.  30 

 
Amount of penalty 

4 (1) The— 

(a) amount of the fixed penalty, and 

(b) discounted amount, 

are such amounts as may be prescribed. 35 
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(2) Regulations under sub-paragraph (1) may provide for the amount to be different 

depending on whether, during a prescribed period, the offender has been— 

(a) issued with a fixed penalty notice or notices in respect of any offence or offences 
of a prescribed description, or 

(b) convicted of any offence or offences of a prescribed description. 5 

 
Deadlines for payment 

5 (1) The payment deadline is the first working day at least 28 days after the day on which the 
notice is given. 

(2) But the council may extend the payment deadline in any particular case after the notice 
is given if it considers it appropriate to do so. 10 

(3) On extending the payment deadline under sub-paragraph (2), the council must notify the 
recipient of the fixed penalty notice. 

(4) The discounted payment deadline is the first working day at least 14 days after the day 
on which notice is given. 

 
Method of payment 15 

6 The fixed penalty (and the discounted payment amount) is payable— 

(a) to the council or the person acting on its behalf specified in the notice, 

(b) at the address specified in the notice, 

(c) by the method specified in the notice. 

 
Restriction on proceedings and effect of payment 20 

7 (1) The earliest date that proceedings for the offence may be commenced is the day after the 
payment deadline. 

(2) But no such proceedings may be commenced against a person if— 

(a) the person makes payment of the discounted amount on or before the discounted 
payment deadline, or 25 

(b) the person makes payment of the fixed penalty on or before the payment deadline. 

(3) In proceedings for the offence, a certificate which— 

(a) purports to be signed by or on behalf of a person having responsibility for the 
financial affairs of the council, and 

(b) states that payment of an amount specified in the certificate was or was not 30 
received by a date so specified, 

is sufficient evidence of the facts stated. 

 
Withdrawal of fixed penalty notice 

8 (1) A recipient of a notice may make representations to the council as to why the notice 
ought not to have been given. 35 
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(2) If, having considered any representations made under sub-paragraph (1), the council 
considers that a fixed penalty notice ought not to have been given, it may give to the 
person a notice withdrawing the fixed penalty notice. 

(3) Where a notice under sub-paragraph (2) is given— 

(a) the council must repay any amount which has been paid in pursuance of the fixed 5 
penalty notice, and 

(b) no proceedings are to be commenced against the person for the offence. 

 
Effect of prosecution on fixed penalty notice 

9 Where proceedings for an offence in respect of which a notice has been given are 
commenced, the notice is to be treated as withdrawn. 10 

 
General and supplemental 

10  The Scottish Ministers may make regulations about— 

(a) the application by councils of payments received under this schedule, 

(b) the keeping of accounts, and the preparation and publication of statements of 
account, in relation to payments received under this schedule.  15 

 
11 (1) The Scottish Ministers may prescribe— 

(a) the form of notices, 

(b) the circumstances in which notices may not be given, and 

(c) the method or methods by which fixed penalties may be paid.  

(2) The Scottish Ministers may by regulations modify sub-paragraphs (1) and (4) of 20 
paragraph 5 so as to substitute a different deadline for the deadline for the time being 
specified there. 

 

SCHEDULE 2 
(introduced by section 33) 

MINOR AND CONSEQUENTIAL MODIFICATIONS 25 

PART 1 

TOBACCO PRODUCTS ETC. 

Children and Young Persons (Scotland) Act 1937 (c.37) 

1 Section 18 of the Children and Young Persons (Scotland) Act 1937 is repealed. 

 
Children and Young Persons (Protection from Tobacco) Act 1991 (c.23) 30 

2 The Children and Young Persons (Protection from Tobacco) Act 1991 is amended as 
follows— 

(a) sections 2 and 4 are repealed, 
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(b) in section 6— 

(i) in subsection (1)(a), for the word from “18” to “4” substitute “3”, 

(ii) in subsection  (2), for “provisions” substitute “provision”, 

(iii) in subsection (2)(a), for “those provisions” substitute “that provision”, 

(iv) in subsection (2)(b), for “those provisions” substitute “that provision”, 5 

(v) subsection (2)(c) is repealed, 

(c) in section 8— 

(i) in subsection (3), the words “or 2” are repealed, 

(ii) in subsection (4), the words “or 2” are repealed, 

(iii) in subsection (5), in the definition of “the relevant provision”, paragraph 10 
(b) is repealed. 

 
Tobacco Advertising and Promotion Act 2002 (c.36) 

2A   In section 6(1)(a) of the Tobacco Advertising and Promotion Act 2002 (c.36), the words 
“, or fixed to the outside of the premises of,” are repealed. 

 
3 In section 8 of that Act— 15 

(a) in subsection (1), the words “in a place or” are repealed, 

(b) subsection (3) is repealed. 

 
Smoking, Health and Social Care (Scotland) Act 2005 (asp 13) 

4 Section 9 of the Smoking, Health and Social Care (Scotland) Act 2005 is repealed. 

 

PART 2 20 

PRIMARY MEDICAL SERVICES 

National Health Service (Scotland) Act 1978 (c.29) 

5 (1) Section 17D of the National Health Service (Scotland) Act 1978 is amended as 
follows— 

(a) in subsection (1), after “section 17C” insert “under which personal dental services 25 
are provided”, 

(b) in subsection (1)(b), for “in the case of an agreement under which primary 
medical services are provided” substitute “a company which is limited by shares 
all of which are legally and beneficially owned by persons falling within the 
following sub-paragraphs and paragraphs (c) to (d)”, 30 

(c) in subsection (1)(c)— 

(i) the words “in the case of an agreement under which personal dental 
services are provided” are repealed, and 
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(ii) sub-paragraphs (i) and (ii) become paragraphs (c) and (ca) respectively of 
subsection (1), 

(d) in subsection (1)(d)— 

(i) after “section 17C employee,” insert “or”, 

(ii) the words “or (in the case of an agreement under which primary medical 5 
services are provided) an Article 15B employee” are repealed, 

(e) subsections (1A) and (1B) are repealed, 

(f) in subsection (2), in the definition of “qualifying body”— 

(i) paragraph (a) and the words “and also” immediately following it are 
repealed, 10 

(ii) in paragraph (b), the words “in the case of an agreement under which 
person dental services are provided,” are repealed.   

(2) In the section title of section 17D of that Act, for “Persons” substitute “Personal dental 
services: persons”. 

 
Primary Medical Services (Scotland) Act 2004 (asp 1) 15 

6 In section 2(3) of the Primary Medical Services (Scotland) Act 2004, paragraph (c) is 
repealed. 
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