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Introduction

1. The Civil Appeals (Scotland) Bill was introduced by Adam Ingram MSP on 29

September 2006. The aim of the Bill, according to its long title, is to provide
for a final right of appeal to a Civil Appeals Committee within the Court of
Session and to abolish the right of appeal to the House of Lords; and for
connected purposes.

. Copies of the Bill and Accompanying Documents are provided with this paper.
A briefing paper from SPICe outlining the background to the Bill is also
attached at Annex B.

. The Policy Memorandum to the Bill states that the three key objectives of the
Bill are as follows:

e To abolish the requirement for appeals in Scottish civil cases to be
heard by the House of Lords;

e To reinstate the final civil appeal in Scottish cases in Scotland;

e To create a Civil Appeals Committee within the Court of Session to
hear final civil appeals.

. The Parliamentary Bureau, at its meeting of 3 October 2006, agreed to refer
the Bill to the Justice 2 Committee for consideration at Stage 1. In considering
all Members' Bills, the Bureau noted the difficulties committees had in
managing existing workloads and agreed not to set a deadline for completion
of Stage 1 consideration.

Legislative competence

5. Rule 9.3.1 of Standing Orders states that:

“A Bill shall on introduction be accompanied by a written statement signed by
the Presiding Officer which shall—
(a) indicate whether or not in his or her view the provisions of the Bill
would be within the legislative competence of the Parliament; and



(b) if in his or her view any of the provisions would not be within
legislative competence, indicate which those provisions are and the
reasons for that view.”

6. On 21 September 2006 the Presiding Officer made the following statement
under Rule 9.3.1 as regards the Bill:

“In my view, the following provisions are not within the competence of the
Parliament—

Section 3

Section 5 insofar as it relates to paragraphs 1, 2, 3, 4,5, 6, 7, 8, 9, 11, 12, 14,
15, 16, 17, 18, 19, 21, 24, 25, and 27 of schedule 1

Paragraphs 1, 2, 3,4, 5,6, 7, 8,9, 11, 12, 14, 15, 16, 17, 18, 19, 21, 24, 25
and 27 of schedule 1

Section 6 insofar as it would confer power to make provisions relating to
matters outside the competence of the Parliament

Section 8 and schedule 2

With the exception of paragraph 16 of schedule 1, the reason for this view is
that in my opinion these provisions relate to the Constitution. The parliament
of the United Kingdom, including the judicial functions of the House of Lords,
is reserved under paragraph 1(c) of Schedule 5 to the Scotland Act 1998.
Section 29(2)(b) of the Scotland Act 1998 states that a provision is outside the
legislative competence of the Parliament if it relates to reserved matters.

As regards paragraph 16 of schedule 1, the reason for this view is that in my
opinion the provision would be incompatible with Article 6(1) of the
Convention. Section 29(2)(d) of the Scotland Act 1998 states that a provision
is outside the legislative competence of the Parliament if it is incompatible
with any of the Convention rights.”

7. The Parliament is able to proceed, if it wishes to do so, with consideration of a
Bill even where the Presiding Officer has decided that parts of the Bill are not
within legislative competence. However, if the Bill were to be passed by the
Parliament, then the Advocate General, the Lord Advocate or the Attorney
General could refer it to the Judicial Committee for decision on whether the
Bill was competent. The Presiding Officer could not submit the Bill for Royal
Assent if the Judicial Committee decided that the Bill was not within
competence.

8. The Committee may decide to take evidence on the Bill and submit a Stage 1
Report in the usual way. Nevertheless, in view of the foregoing, and having
regard to the workload of the Committee, members may consider that it would
be inadvisable to proceed with consideration of a Bill a number of whose
provisions, in the view of the Presiding Officer, are not within the competence
of the Parliament.



Options

9. If the Committee is of the view that it wishes to proceed with consideration of
the Bill, then it may request the clerks to prepare a further paper on handling
and approach.

10.Rule 9.14.18 of Standing Orders allows a Committee to recommend to the
Parliament, on a motion of the Convener, that it does not agree to the general
principles of a Bill where the Bill appears to be clearly outwith the competence
of the Parliament and it is unlikely to be possible to amend it at stages 2 and 3
to bring it within competence.

11.Rule 9.14.19 provides that if the Parliament agrees to a recommendation
under paragraph 18, the Bill falls. Otherwise, the lead committee shall
consider and report on the general principles of the Bill.

12.These Rules were introduced in consequence of the Procedures Committee’s
6" Report 2004 (Session 2) which recommended a new procedure for
Members’ Bills. It is intended to avoid the need to conduct a full-scale Stage
1 inquiry if it becomes apparent that there is basic flaw in the Bill that has
been introduced (such as it being unlikely to pass the test of legislative
competence). The test is that the flaw is so basic or fundamental that there is
no reasonable prospect of being able to amend it to the extent necessary to
cure the flaw.

13.1 requested that the Clerk to the Committee obtain advice from the Directorate
of Legal Services on whether it is likely to be possible to amend the Bill at
Stages 2 and 3 to bring it within legislative competence. The advice, which is
reproduced at Annex A to this paper, indicates that, with the exception of
paragraph 16 of schedule 1 to the Bill, it is unlikely to be possible to amend
the provisions in the Civil Appeals (Scotland) Bill identified in the Presiding
Officer's statement as outside legislative competence at stages 2 and 3 to
bring those provisions within the legislative competence of the Parliament.

14.The advice further indicates that the remaining provisions of the Bill that are
within legislative competence would have the effect of creating the Civil
Appeals committee, and enabling rules of procedure to be made for it.
However, the Bill could not confer any jurisdiction on this committee which
would be recognised in law, and so the Committee would not have any actual
functions to perform. Therefore what remains of the Bill is rendered nugatory.

15. In these circumstances, the advice concludes that it would be open to the
committee to reach the view that the flaw in this Bill is so fundamental that the
requirements of Rule 9.14.18(b) have been met. The Committee may
therefore wish to recommend to the Parliament that the general principles of
the Bill be not agreed to for that reason.

Conclusion and Recommendation

16.In my view, it would not be advisable for the Committee to proceed to
consider the Bill at Stage 1 in the normal way, because



e it appears to be outwith the legislative competence of the Parliament;

e it appears to be unlikely that it can be brought back within legislative
competence; and

e if the Judicial Committee were to decide that the Bill was not competent,
then the Presiding Officer could not submit the Bill for Royal Assent.

17.0n the basis of the paper set out above, | recommend:

(@) that the Committee recommends to the Parliament that the general
principles of the Bill not be agreed to on the grounds that, in the opinion of the
Committee, having regard to the terms of the Presiding Officer’'s statement on
legislative competence under Rule 9.3.1, the Bill appears to be clearly outwith
the legislative competence of the Parliament and it is unlikely to be possible to
amend it at Stages 2 and 3 to bring it within legislative competence; and

(b) that the Committee agrees that | should lodge the appropriate motion
under Rule 9.14.18.

David Davidson
Convener
Justice 2 Committee



Annex A

CIVIL APPEALS (SCOTLAND) BILL - STANDING ORDER 9.14.18(b)
Introduction

1 The Civil Appeals (Scotland) Bill was introduced on 29™ September 2006. It
is a member’s Bill sponsored by Adam Ingram MSP. On 21° September 2006 the
Presiding Officer made the following statement as regards the Bill-

“In my view, the following provisions are not within the competence of the Scottish
Parliament-

Section 3

Section 5, in so far as it relates to paragraphs 1, 2, 3, 4, 5, 6, 7, 8, 9, 11, 12, 14, 15,
16, 17, 18, 19, 21, 24, 25 and 27 of schedule 1

Section 6 in so far as it would confer power to make provisions relating to matters
outside the competence of the Parliament

Section 8 and schedule 2

With the exception of paragraph 16 of schedule 1, the reason for this view is that in
my opinion these provisions relate to the Constitution. The Parliament of the United
Kingdom, including the judicial functions of the House of Lords, is reserved under
paragraph 1(c) of Schedule 5 to the Scotland Act 1998. Section 29(2)(b) of the
Scotland Act 1998 states that a provision is outside the legislative competence of the
Parliament if it relates to reserved matters.

As regards paragraph 16 of schedule 1, the reason for this view is that in my opinion
the provision would be incompatible with Article 6(1) of the Convention. Section
29(2)(d) of the Scotland Act 1998 states that a provision is outside the legislative
competence of the Parliament if it is incompatible with any of the Convention rights.”

2 Rule 9.14 of the Standing Orders makes specific provision for Members’ Bills.
Rule 9.14.18 makes provision for the circumstances in which, at Stage 1 of a
Members’ Bill, the lead committee may recommend to the Parliament that the
general principles of the Bill not be agreed to. In particular, Rule 9.14.18(b) enables
the Committee to make such a recommendation, if in its opinion —

“(b) having regard to the terms of the Presiding Officer's statement on
legislative competence under Rule 9.3.1, the Bill appears to be clearly outwith the
legislative competence of the Parliament and it is unlikely to be possible to amend it
at Stages 2 and 3 to bring it within legislative competence,;......... ”

3 Rule 9.14.18 was introduced in consequence of the Procedures Committee’s
6" Report 2004 (Session 2) on a new procedure for Members’ Bills. Paragraphs 89
to 91 of the Report explain the circumstances that the Rule is intended to cover. lItis



intended to avoid the need to conduct a full-scale Stage 1 inquiry........ if it is
apparent that there is basic flaw in the Bill that has been introduced. This is to be
applied in cases where the policy basis of the bill is unsound, it is unlikely ever to
pass the test of legislative competence, or that it has major drafting deficiencies. The
test is that the flaw is so basic or fundamental that there is no reasonable prospect of
being able to amend it to the extent necessary [to cure the flaw]. In those
circumstances, Committees (and the Parliament) should be able to reject the Bill just
on the basis of that flaw, without also having to undertake the general scrutiny of the
Bill's policy that would otherwise be necessary.

Advice requested - likely to be possible to amend?

4 You have asked for advice on whether it is likely to be possible to amend the
Bill at Stages 2 and 3 to bring it within legislative competence. This request for
advice has both legal and practical aspects, which are so intermingled that it is
thought best that the advice be given jointly by the Directorate of Legal services and
the Legislation Clerks. It has been prepared on that basis. Ultimately, the decision
as to the admissibility of an amendment is made by the Convener, or as the case
may be, the Presiding Officer.

5 Rule 9.10.5 deals with the admissibility of amendments to Bill. The relevant
parts of that Rule provide that an amendment is not admissible when-

“(b) it is not relevant to the Bill or the provisions of the Bill which it would

amend; and
(c) it is inconsistent with the general principles of the Bill as agreed by the
Parliament ”

6 The requirements in Rule 9.10.5(b) and (c) that an amendment be relevant to

the Bill or the provisions of the Bill, and not inconsistent with the general provisions
of the Bill, are determinative of what can, or cannot, be done to bring the Bill within
competence. The Guidance on Public Bills offers advice on these rules at
paragraphs 4.11 to 4.20. Whilst the long title of a bill can give an indication of
whether a particular amendment would be likely to be relevant, it is the purpose (or
purposes) of the Bill that will be considered by the Legislation Clerks when they
advise whether an amendment is relevant. The purpose of the Bill is also central to
deciding what will be considered inconsistent with the general principles of the Bill.

7 In this instance, it is considered that the purpose of the Bill is to replace the
House of Lords as the final court of appeal in civil matters in Scotland with a new
tribunal to be known as the Civil Appeals Committee. In the terms of the Presiding
Officer’'s statement on legislative competence, all but one of the provisions of the Bill
that are outside competence relate to the judicial functions of the House of Lords,
part of the Constitution reserved under paragraph 1 of Schedule 5 to the Scotland
Act 1998 (“the Act’). Removing these provisions, and leaving the remaining
provisions of the Bill (which are within legislative competence) in place, would not be
relevant to the Bill or consistent with its principles within the meaning of Rule
9.10.5(b) and (c). If section 3(1) (which would transfer jurisdiction in appeals which
currently lie with the House of Lords to the Civil Appeals Committee) were amended



to confer a different appeal jurisdiction on the Committee, that, also, would not be
relevant to the purposes of the Bill or consistent with its principles.

8 The Presiding Officer’'s statement indicates that paragraph 16 of schedule 1 to
the Bill (which would remove legal aid for civil appeals to the House of Lords) is
incompatible with Article 6(1) of the Convention. An amendment to delete that
provision from the Bill would be admissible under Rule 9.10.5(b) and (c).

9 We conclude that, with the exception of paragraph 16 of schedule 1 to the Bill,
for the purposes of that Rule 9.10.5(b) and (c), it is unlikely to be possible to amend
the provisions in the Civil Appeals (Scotland) Bill identified in the Presiding Officer’s
statement as outside legislative competence to bring any of them within legislative
competence.

The remaining provisions

10 The remaining provisions of the Bill are within legislative competence, and
would have the effect of creating the Civil Appeals committee, and enabling rules of
procedure to be made for it. But the Committee would not have any jurisdiction (at
least not any jurisdiction conferred, or able to be conferred, by this Bill) which would
be recognised in law, and so would not have any actual functions to perform.
Because section 3, in particular, is outside the legislative competence of the
Parliament and so would have no effect in law, what remains of the Bill is rendered
nugatory.

11 In these circumstances, it would be open to the committee to reach the view
that the flaw in this Bill is so fundamental that the requirements of Rule 9.14.18(b)
have been met, and they may wish to recommend to the Parliament that the general
principles of the Bill be not agreed to for that reason.

Conclusions

12 (1) With the exception of paragraph 16 of schedule 1 to the Bill, it is
unlikely to be possible to amend the provisions in the Civil Appeals (Scotland)
Bill identified in the Presiding Officer's statement as outside legislative
competence at stages 2 and 3 to bring those provisions within the legislative
competence of the Parliament.

(2) It would be open to the committee to reach the view that the flaw in this Bill
is so fundamental that the requirements of Rule 9.14.18(b) have been met, and
they may wish to recommend to the Parliament that the general principles of
the Bill be not agreed to for that reason.

Directorate of Legal Services and Legislation Clerks
17 November 2006



CIVIL APPEALS (SCOTLAND) BILL

FRAZER McCALLUM

The Civil Appeals (Scotland) Bill was introduced in the Parliament, on 29
September 2006, by Adam Ingram MSP (SNP Member for South of
Scotland). The Parliament’s Justice 2 Committee has been designated
as lead committee in relation to the BiIll.

The Bill seeks to end the current possibility of appeal to the House of
Lords in relation to Scottish civil cases. In doing so it would also prevent
that possibility of appeal being transferred to the new Supreme Court of
the United Kingdom (once that court is open for business). The Bill also
seeks to establish an additional level of appeal within Scotland for
Scottish civil cases.

In his statement on legislative competence, the Parliament’s Presiding
Officer refers to a significant number of provisions in the Bill which he
considers to be outwith the legislative competence of the Parliament.

This briefing includes consideration of:

e current arrangements for appeals in Scottish cases and changes
which will take place once the Supreme Court of the United
Kingdom starts dealing with appeals

» the provisions of the Bill and issues of legislative competence

e arguments relevant to the debate on whether a Scottish court should
be the final court of appeal in Scottish civil cases
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KEY POINTS OF THIS BRIEFING

Current arrangements for Scottish appeals:

sheriff court decisions in civil cases may be appealed to the sheriff principal of the relevant
sheriffdom and to the Inner House of the Court of Session

decisions of the Outer House of the Court of Session in civil cases may be appealed to the
Inner House

decisions of the Inner House of the Court of Session in civil cases may be appealed to the
House of Lords

decisions in criminal cases may be appealed to the High Court of Justiciary (there is no
right of appeal to the House of Lords)

the Judicial Committee of the Privy Council (‘the Judicial Committee’) deals with appeals
from a number of sources including ‘devolution issues’ under the Scotland Act 1998 (ie
iIssues relating to whether the relevant executives and legislatures have acted outwith their
powers — these may impact on both civil and criminal justice matters)

Supreme Court of the United Kingdom:

the Constitutional Reform Act 2005 includes provisions for the creation of a new Supreme
Court which will, once it is open for business, take over the appellate jurisdiction of the
House of Lords and the devolution jurisdiction of the Judicial Committee

The Civil Appeals (Scotland) Bill:

the Bill seeks to end the current possibility of appeal to the House of Lords in relation to
Scottish civil cases and, as a result, also prevent that possibility of appeal being
transferred to the new Supreme Court of the United Kingdom

the Bill also seeks to establish an additional level of appeal within Scotland for Scottish
civil cases

the Bill does not seek to alter arrangements for dealing with appeals which raise
devolution issues or appeals in criminal cases

in his statement on legislative competence, the Parliament’'s Presiding Officer refers to a
significant number of provisions in the Bill which he considers to be outwith the legislative
competence of the Parliament

providing research and information services to the Scottish Parliament
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INTRODUCTION

The Civil Appeals (Scotland) Bill (‘the Bill') was, together with Explanatory Notes (and other
accompanying documents) and a Policy Memorandum, introduced in the Parliament on 29
September 2006.

The Bill seeks to end the current possibility of appeal to the House of Lords in relation to
Scaottish civil cases. In doing so it would also prevent that possibility of appeal being transferred
to the new Supreme Court of the United Kingdom (once that court is open for business).

The Bill also seeks to establish an additional level of appeal within Scotland for Scottish civil
cases. The new possibility of appeal would be to a ‘Civil Appeals Committee’, comprising
judges appointed from existing judges of the Court of Session, and would exist where there was
formerly a right of appeal to the House of Lords.

The Bill does not seek to alter current arrangements under which the Judicial Committee of the
Privy Council can deal with Scottish appeals which raise ‘devolution issues’ under the Scotland
Act 1998.1 Nor would it prevent that possibility of appeal being transferred to the new Supreme
Court of the United Kingdom.

In his statement on legislative competence, the Parliament’s Presiding Officer refers to a
significant number of provisions in the Bill which he considers to be outwith the legislative
competence of the Parliament. The provisions considered to be outwith competence include
ones ending the possibility of appeal to the House of Lords in relation to Scottish civil appeals.
The reason given for the Presiding Officer’s view in this area is that these provisions, in seeking
to amend the judicial functions of the House of Lords are, in effect, seeking to amend the
functions of the United Kingdom Parliament — a reserved matter under paragraph 1(c) of
Schedule 5 to the Scotland Act 1998.

BACKGROUND

CURRENT ARRANGEMENTS FOR APPEALS

This section of the briefing focuses on the current arrangements for civil appeals relating to
Scottish cases. The briefing is not generally concerned with arrangements for dealing with
Scottish criminal cases, in relation to which the ultimate court of appeal (other than in relation to
devolution issues) is the High Court of Justiciary.? The briefing does, however, include
information on the role of the Judicial Committee of the Privy Council in relation to devolution
issues under the Scotland Act 1998. Such issues may relate to both civil and criminal justice
matters.

Following discussion of current arrangements, the briefing sets out background information on
measures within the Constitutional Reform Act 2005 which provide for the establishment of a

! It may be noted that legal arrangements for dealing with devolution issues are reserved to the United Kingdom
Parliament.
% The High Court always sits in Edinburgh when dealing with appeals. For further information on criminal cases
see ‘The Scottish Criminal Justice System: the Criminal Courts’ (Oag et al 2003).
providing research and information services to the Scottish Parliament
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Supreme Court of the United Kingdom and changes to some of the current arrangements for
appeals in Scottish cases.

Scottish civil court system

Civil cases may be initiated in the sheriff courts (in towns and cities across Scotland) and in the
Outer House of the Court of Session (in Edinburgh). Sheriff court decisions may be appealed to
the sheriff principal of the relevant sheriffdom and to the Inner House of the Court of Session
(which is primarily a court of appeal). Outer House decisions may be appealed to the Inner
House of the Court of Session. Inner House decisions may be appealed to the House of Lords
in London.

The Inner House of the Court of Session is for practical reasons divided into First and Second
Divisions. They are of equal authority, with one presided over by the Lord President and the
other by the Lord Justice Clerk. Normally three judges deal with an appeal. Five or more
judges may hear an appeal where the case is particularly important or difficult, or where it might
be necessary to overrule a previous ruling of the Inner House on a point of law.

In addition to dealing with appeals from the Outer House and the sheriff courts (immediately
following the decision of a sheriff or after an initial appeal to the sheriff principal), the Inner
House of the Court of Session also deals with appeals from certain statutory authorities and
tribunals. The following table sets out figures for appeals disposed of by the Court of Session.

Court of Session appeals disposed of, 2000 — 2005

Source of appeal 2000 2001 2002 2003 2004 2005
Outer House 34 56 36 83 53 47
Sheriff courts 80 76 59 90 40 48
Elsewhere 55 58 50 62 21 63
Total 169 190 145 235 114 158

Source: Scottish Executive 20044, table 4.1 plus updated figures from Scottish Executive officials

Further information about the Scottish court system is available on the Scottish Courts website.
Appeals to the House of Lords are considered in more detail below.

Appeals to the House of Lords

With the exception of Scottish criminal cases, the House of Lords is currently the ultimate court
of appeal in the United Kingdom. In relation to England & Wales and Northern Ireland, it hears
appeals in relation to both civil and criminal cases. However, in relation to Scotland it only deals
with civil cases on appeal from the Court of Session.

The power of the House of Lords to deal with Scottish appeals in civil cases was effectively
established following the Act of Union in 1707. It has been noted that there “was a dispute as to
whether the new House could hear appeals from Scottish courts, but it quickly assumed
jurisdiction” (White and Willock 2003, p 95). Despite practical difficulties associated with the
journey from Scotland, the number of Scottish appeals came to exceed other appeals.
However, various reforms led to a growth in the number of English appeals and from the time
further reforms came into force in 1877 “the House of Lords became primarily an English court;
the number of English appeals regularly exceeded a far smaller number of Scottish appeals”
(Dymond 2006, p 9).

providing research and information services to the Scottish Parliament
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The following table sets out figures for appeals disposed of by the House of Lords.

House of Lords appeals disposed of, 2000 — 2005°

Source of appeal 2000 2001 2002 2003 2004 2005
Scotland 6 4 12 4 10 4
England & Wales 76 80 77 64 64 95
Northern Ireland 1 1 2 3 3 3
Total 83 85 91 71 77 102

Source: United Kingdom Parliament — Judicial Work web pages

As already noted, in relation to England & Wales and Northern Ireland the House of Lords can
deal with both civil and criminal appeals. However, most appeals relate to civil cases. For
example, in 2005 the House of Lords disposed of 82 civil appeals and 20 criminal appeals.

Appeals from England & Wales and Northern Ireland require leave to appeal. This may be
granted by the court whose decision is being appealed or by the House of Lords itself. Leave to
appeal is not normally required for Scottish appeals.

The judicial work of the House of Lords is dealt with by an ‘Appellate Committee’ and is mainly
carried out by professional Lords of Appeal in Ordinary (‘Law Lords’). At present the maximum
number of Law Lords is set at 12 with, by convention, at least two normally being appointed
from Scotland. Other members of the House of Lords who have held high judicial office may
also qualify to take part in the judicial work of the House. This allows the court to call on the
assistance of retired Law Lords and other senior judges who are also members of the House.
Panels of five or more Law Lords (or other qualified judges) deal with cases. There is no
requirement for Scottish appeals to be considered by a majority of judges trained in Scots law,
although this does sometimes happen in practice (using the Scottish Law Lords plus other
Scottish trained judges who are members of the House of Lords).

Further information on the work of the House of Lords as a court of appeal (both historical and
current) is set out in ‘The Appellate Jurisdiction of the House of Lords’ (Dymond 2006) and ‘The
Judicial Work of the House of Lords’ (House of Lords 2005).

Appeals to the Judicial Committee of the Privy Council

The Judicial Committee of the Privy Council (‘the Judicial Committee’) in London deals with
appeals from a number of sources, including:

e appeals from some independent Commonwealth states, British Overseas Territories, the
Channel Islands and the Isle of Man

e ‘devolution issues’ under the Scotland Act 1998, the Government of Wales Act 1998 and
the Northern Ireland Act 1998 (ie issues relating to whether the relevant executives and
legislatures have acted outwith their powers — these may impact on both civil and criminal
justice matters). This gives the Judicial Committee a role similar to that of a constitutional
court on devolution matters

The following table sets out figures for appeals disposed of by the Judicial Committee.

® Includes appeals disposed of without a judgement.
providing research and information services to the Scottish Parliament
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Judicial Committee appeals disposed of, 2000 — 2005*

Type of appeal 2000 2001 2002 2003 2004 2005
Devolution issues 3 10 4 1 4 2
Other appeals 73 75 85 98 64 55
Total 76 85 89 99 68 57

Sources: Privy Council Office website

In relation to the above figures:

» all of the cases involving devolution issues were cases under the Scotland Act 1998

e the main sources of appeals disposed of during 2005 were Trinidad & Tobago (18),
Jamaica (8) and New Zealand (8)

e it has been noted that “looking ahead, there is likely to be a decline in the Judicial
Committee’s volume of work” (Department for Constitutional Affairs 2005, p 8). A number
of factors are identified in this respect, including the fact that New Zealand has legislated
to abolish appeals to the Privy Council

The Judicial Committee and House of Lords are separate institutions. However, the same 12
Law Lords form the core of both. In relation to the Judicial Committee, other judges may be
appointed as Privy Counsellors to assist the Law Lords. Such appointments may be made from
a number of sources including judges of the Court of Appeal in England & Wales, and senior
judges in Scotland, Northern Ireland and various Commonwealth countries. Most appeals are
heard by boards of five members of the Judicial Committee.

Further information about the Judicial Committee can be found on the website of the Privy
Council Office.

SUPREME COURT OF THE UNITED KINGDOM

Main provisions

The Constitutional Reform Act 2005 (‘the 2005 Act’) includes provision for the creation of a new
Supreme Court:

“The appellate jurisdiction of the House of Lords, together with the devolution
jurisdiction of the Judicial Committee of the Privy Council, will be transferred to
a separate Supreme Court of the United Kingdom, which will be established
when the relevant provisions of the Constitutional Reform Act 2005 are brought
into force. The Act also modifies the office of the Lord Chancellor and provides
for the establishment of a Judicial Appointments Commission responsible for
recommending judicial appointments in England and Wales.” (Dymond 2006, p
29)

Thus, in relation to Scotland, the Supreme Court will take over the role of the House of Lords in
considering appeals in civil cases and of the Judicial Committee of the Privy Council in relation
to devolution issues under the Scotland Act 1998. The role of the Supreme Court will not
impact on the current role of the High Court of Justiciary as the ultimate court of appeal for
Scottish criminal cases in which devolution issues do not arise.

* Includes appeals disposed of without a hearing.
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The 2005 Act provides that the Supreme Court will comprise 12 permanent judges. A minimum
of three judges must deal with any case; although cases will normally be considered by a bench
of five (and sometimes more) judges. The first judges to be appointed will be the 12 Law Lords
in office when the relevant provisions of the 2005 Act come into effect — they will then be
disqualified from sitting and voting in the House of Lords for as long as they are judges of the
Supreme Court. Apart from this one-off provision, eligibility for appointment as a full time judge
of the Supreme Court will be the same as current eligibility for appointment as a Law Lord. A
commission will be tasked with identifying the best candidate for a vacant post. The selection
must be made on merit. However, it has been noted that:

“the commission must, when making selections for the appointment of judges,
also take into account the need for the Court to have among its judges those
with knowledge and experience of practice in the law in every part of the United
Kingdom. This is intended to maintain the convention that currently applies to
the House of Lords that there should generally be at least two Scottish judges
and usually one from Northern Ireland. The Lord Chancellor (...) may issue
non-binding guidance to the commission about the vacancy that has arisen, for
example on the jurisdictional requirements of the Court, which the commission
must have regard to.” (‘Explanatory Notes to Constitutional Reform Act 2005’,
paral03)°®

In order to supplement its permanent membership, certain senior judges of other courts within
the United Kingdom (eg Inner House judges of the Court of Session in Scotland) may, together
with certain retired senior judges, be asked to sit as acting judges of the Supreme Court.

The 2005 Act also contains provision clarifying the impact which a decision of the Supreme
Court in relation to an appeal from the courts of one part of the United Kingdom (eg England &
Wales) will have on the law of other parts of the United Kingdom (eg Scotland):

“The essence of the provision is that a decision made by the Supreme Court
under particular jurisdiction should have the same effect as a decision of the
body in which the jurisdiction is currently vested (whether that is the House of
Lords or the Judicial Committee of the Privy Council). So in the case of
jurisdiction transferred from the House of Lords, a decision of the Supreme
Court on an appeal from one jurisdiction within the United Kingdom will not have
effect as a binding precedent in any other such jurisdiction, or in a subsequent
appeal before the Supreme Court from another such jurisdiction. In the case of
the devolution jurisdiction transferred from the Judicial Committee of the Privy
Council, a decision of the Supreme Court will be binding in all legal proceedings
except for subsequent proceedings before the Supreme Court itself.”
(‘Explanatory Notes to Constitutional Reform Act 2005’, para 162)°

In March 2006 the Lord Chancellor announced that current plans involve the Supreme Court
opening for business in October 2009 (United Kingdom Parliament 2006, col WS30).

Further information on the Supreme Court is set out in ‘The Appellate Jurisdiction of the House
of Lords’ (Dymond 2006, pp 29-31) and in the ‘Explanatory Notes to Constitutional Reform Act
2005'.

® See section 27(8) and (9) of the 2005 Act.
® See section 41 of the 2005 Act.
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Consideration of proposals for a Supreme Court

Arguments in favour of establishing a Supreme Court include the desire to maintain a clearer
distinction between judicial and legislative functions:

“From a separation of powers viewpoint, there is a very strong case for making
a clear distinction between the judicial work of the House of Lords and its
legislative work. Certainly, there has long been an important distinction in
practice between the two functions of the House, but openness and
transparency have often been lacking. The greater the emphasis placed on
judicial independence and the rule of law, the more difficult it is to justify the
presence of senior judges in the legislature.” (House of Lords Select Committee
on the Constitution 2005, para 48)

Not all commentators have agreed that this separation of powers argument is particularly
strong. For example, Professor Hector MacQueen of Edinburgh University stated in evidence to
the Parliament’s Justice 2 Committee on the Constitutional Reform Bill:

“The proposals in the Bill are generally very conservative, for the most part,
simply shifting the present furniture into another room not in the Palace of
Westminster, to avoid largely theoretical problems of separation of powers.
(Why, after all, has this issue not already been raised during the forty years or
S0 since we became subject to the jurisdiction of the European Court of Human
Rights?)” (Scottish Parliament Justice 2 Committee 2004, p 11)

The 2005 Act is an act of the United Kingdom Parliament. However, the Constitutional Reform
Bill (which became the 2005 Act following Royal Assent on 24 March 2005) was the subject of a
Sewel Motion in the Scottish Parliament.” The motion stated:

“That the Parliament agrees the principle of having a clear and transparent
separation between the judiciary and the legislature and agrees that provisions
in the Constitutional Reform Bill establishing a Supreme Court, and provisions
consequential thereto, so far as they relate to matters within the legislative
competence of the Parliament, should be considered by the UK Parliament.”
(Scottish Executive 2004b)

The Scottish Executive published a memorandum, ‘Constitutional Reform Bill — Supreme Court’
(2005), in support of the above motion. The motion was debated and agreed by the Scottish
Parliament on 19 January 2005 — 63 members voting in favour (Labour and Liberal Democrat
MSPs) and 56 voting against (SNP, Conservative, Green, SSP, SSCUP and Independent

MSPs). Reasons for voting against the motion differed, with arguments advanced in opposition
including:

1. It would be better to create a supreme court in Scotland to provide a final court of appeal

for Scottish civil cases and ensure that such cases are only dealt with by judges trained
in Scots law.

" A Sewel Motion seeks the agreement of the Scottish Parliament for the United Kingdom Parliament to legislate on
the devolved matters specified in the motion. Since 30 November 2005, Sewel Motions have been known as
Legislative Consent Motions. Further information about such motions is set out in Scottish Executive web pages
dealing with the ‘Sewel Convention'.
providing research and information services to the Scottish Parliament
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2. Insufficient evidence has been produced to indicate that current arrangements (ie with
appeals to the House of Lords and the Judicial Committee of the Privy Council) are
unsatisfactory and thus require the changes envisaged in the bill.

Prior to this, the matter was considered by the Parliament’s Justice 2 Committee on a number of
occasions, leading to the publication of a Committee Report on 12 January 2005.° The
Committee agreed, by majority, with the case for including devolved matters in the
Constitutional Reform Bill. Issues raised in the Committee’s report included:

1. Would the role of a United Kingdom Supreme Court in determining civil appeals in
Scottish cases dilute the separate identity of Scots law? The Committee welcomed an
amendment to the bill clarifying the impact which a decision of the Supreme Court in
relation to an appeal from the courts of one part of the United Kingdom would have on
the law of other parts of the United Kingdom.®

2. Should a majority of judges dealing with Scottish appeals in the Supreme Court have
expertise in Scots law? The Committee had previously recommended that it would be
desirable to have a majority of Scottish judges dealing with all such cases and that this
should be a requirement in Scottish cases relating to devolution issues. The Committee
noted that an amendment to the bill was intended to give recognition to the current
practice under which two of the 12 Law Lords in the House of Lords are appointed from
Scotland.’ The Committee welcomed this amendment but highlighted continuing
concerns expressed by some witnesses that the change would not ensure sufficient
Scottish trained full time judges of the Supreme Court for any appeal where it was
thought desirable to have a majority of Scottish judges. In evidence to the Committee,
the then Lord Advocate predicted that a majority of Scottish cases before the Supreme
Court would be considered by benches of judges with Scottish judges in the majority
(using a mix of full time and acting Supreme Court judges). He was, however, of the
view that the legislation should not impose inflexible quotas of Scottish judges for
Scottish appeals.

THE BILL

This part of the briefing looks at the Civil Appeals (Scotland) Bill (‘the BIll"), including
consideration of its development, the provisions of the Bill as introduced and issues of
legislative competence. It concludes by looking at arguments which have been advanced for
and against having a Scottish court as the ultimate court of appeal in Scottish civil cases (in
particular those cases which do not involve devolution issues under the Scotland Act 1998).

DEVELOPMENT OF THE BILL

The proposal for a Members’ Bill was initially lodged by Adam Ingram MSP (SNP Member for
South of Scotland) in September 2003.** In 2004, Mr Ingram published a consultation paper

& An earlier report by the Justice 2 Committee on the Constitutional Reform Bill was published in 2004.
° The relevant provision is now set out in section 41 of the 2005 Act and is considered above during discussion of
the main provisions of the 2005 Act.
1% The relevant provision is now set out in section 27(8) of the 2005 Act and is considered above during discussion
of the main provisions of the 2005 Act.
™ |nformation on Members’ Bills is set out in Rule 9.14 of the ‘Standing Orders of the Scottish Parliament’ (2006).
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seeking views on his proposal, with responses sought by 30 September 2004. Further work on
the proposal took place following this consultation. Thus, the development of the Bill took place
during a period when the UK Government’s proposals for a United Kingdom Supreme Court
were being considered. Mr Ingram notes that he took account of relevant issues raised during
consideration of proposals for a Supreme Court whilst developing his proposals for the Bill. Mr
Ingram has also published a summary of responses to his consultation.

The central proposal in the consultation paper was to abolish the right of appeal to the House of
Lords in relation to Scottish civil cases and create an additional level of appeal within the Court
of Session. However, the paper also sought views on two other options: (a) abolish the right of
appeal to the House of Lords without any replacement; and (b) abolish the right of appeal to the
House of Lords and create a Scottish Supreme Court which could act as a final court of appeal
for both civil and criminal cases (thus also creating an additional level of appeal in criminal
cases).

Issues highlighted in relation to the consultation proposals, and more generally in relation to the
idea of transferring the ultimate right of appeal in Scottish civil cases to a Scottish court, are
considered below (following consideration of the Bill itself).

PROVISIONS OF THE BILL

Main reforms

The Bill seeks to end the current possibility of appeal to the House of Lords in relation to
Scottish civil cases.’ In doing so it would also prevent that possibility of appeal being
transferred to the new Supreme Court of the United Kingdom (once that court is open for
business).

The Bill also seeks to establish an additional level of appeal within Scotland for Scottish civil
cases. The new possibility of appeal would be to a ‘Civil Appeals Committee’, comprising of at
least five judges, and would exist where there was formerly a right of appeal to the House of
Lords. The Bill provides for the Lord President of the Court of Session to appoint judges of the
Civil Appeals Committee, with such appointments being made from existing judges of the Court
of Session. It also provides that there would be no possibility of appeal from the Civil Appeals
Committee to the House of Lords.

The Financial Memorandum (attached to the Explanatory Notes) published along with the Bill
suggests that the proposed Civil Appeals Committee could, in the main, be housed within
existing accommodation and administered using existing resources available to the Court of
Session.

As a consequence of the above provisions the Bill would generally provide for a newly created
Civil Appeals Committee to be the ultimate court of appeal in relation to Scottish civil cases. It
should, however, be noted that the Bill does not seek to change the current arrangements under
which devolution issues under the Scotland Act 1998 are considered by the Judicial Committee
of the Privy Council. Nor does it seek to alter the provisions of the 2005 Act which will transfer
the jurisdiction of the Judicial Committee in such matters to the Supreme Court. The

2 see Schedule 2 to the Bill which seeks to amend the Appellate Jurisdiction Act 1876.
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involvement of particular courts in relation to devolution issues is set out in the Scotland Act
1998 and cannot be changed by an act of the Scottish Parliament.™

Legislative competence

As noted earlier, the Presiding Officer's statement on legislative competence refers to a
significant number of provisions in the Bill which he has decided would not be within the
legislative competence of the Parliament. These include provisions which end the possibility of
appeal to the House of Lords in relation to Scottish civil appeals. Provisions which would be
within competence include ones seeking to create a Civil Appeals Committee. However, the
provisions of the Bill seeking to establish the jurisdiction of the Civil Appeals Committee are
amongst those the Presiding Officer has decided would not be within the legislative competence
of the Parliament. Thus the Bill as introduced would not competently end the possibility of
appeal to the House of Lords.

The primary reason advanced by the Presiding Officer for his view on legislative competence
relates to the fact that the Bill seeks to amend the judicial functions of the House of Lords. It
does this by seeking to end the power of the House of Lords to deal with Scottish appeals.
Thus, it is argued that the Bill is effectively seeking to amend some of the functions of the United
Kingdom Parliament. Paragraph 1(c) of Schedule 5 to the Scotland Act 1998 provides that the
United Kingdom Parliament is a reserved matter and thus would not be within the legislative
competence of the Scottish Parliament.

When the relevant provisions of the Constitutional Reform Act 2005 are in force, the jurisdiction
of the House of Lords in Scottish civil appeals will transfer to the new Supreme Court. The
Supreme Court will not be part of the United Kingdom Parliament. Any future proposal in a bill
which sought to remove the possibility of an appeal to the Supreme Court would have to be
closely scrutinised as regards legislative competence.

ISSUES

This section looks at arguments relevant to the debate on whether there should be a Scottish
court as the ultimate court of appeal in Scottish civil cases (in particular those cases which do
not involve devolution issues).

Influence of non-Scottish judges in Scottish appeals

It should be noted that the terms ‘Scottish judge’ and ‘non-Scottish judge’ are used below to
differentiate between: (a) judges who are trained in Scots law and have gained expertise
working within the Scottish legal system; and (b) judges whose main expertise relates to
another legal system (eg that of England & Wales).

Concerns were raised during consideration of the Constitutional Reform Bill that proposals for a
Supreme Court of the United Kingdom could lead to a lessening of the distinctive nature of
Scots law. Some of these concerns may have been addressed by a provision, now set out in
section 41 of Constitutional Reform Act 2005 (‘the 2005 Act’), indicating that decisions of the

13 See para 4(1) of Schedule 4 to the Scotland Act 1998. See also Scottish Parliament Justice 2 Committee 2005,
para 2.
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Supreme Court in relation to appeals from one part of the United Kingdom (other than those
relating to devolution issues) will not be binding on the courts of another part of the United
Kingdom. However, this provision does not address concerns relating to the involvement of
non-Scottish judges (either within the House of Lords or the Supreme Court) in Scottish
appeals.

Central to the debate in this area are the following questions:

e what influence do non-Scottish judges in the House of Lords currently have in relation to
decisions in Scottish civil appeals and what influence will they have in the Supreme Court?
e is any impact on Scots law as a result of such non-Scottish influence beneficial or harmful?

One criticism levelled against the presence of non-Scottish House of Lords judges in relation to
Scottish appeals is that they can introduce alien concepts to Scots law, and that this can be to
the detriment of Scots law. Another criticism is that they may realise that they are less qualified
to comment on particular areas of Scots law and thus leave any Scottish judges on the bench to
take the lead — thereby reducing the level of judicial input in such cases. Counter arguments
include the view that, in practice, non-Scottish judges do not have undue influence in Scottish
appeals. It is also argued that the influence which they do have can, by exposing Scots law to
different ideas, assist in the development of the law.

As noted above, the Bill does not seek to change the current arrangements under which
devolution issues under the Scotland Act 1998 are considered by the Judicial Committee of the
Privy Council. Nor does it seek to alter the provisions of the 2005 Act which will transfer the
jurisdiction of the Judicial Committee in such matters to the Supreme Court. Thus, the Bill does
not seek to remove the involvement of non-Scottish judges in relation to such matters. The
appropriate number of full time Scottish judges in the Supreme Court might, however, be
guestioned if only the devolution issues aspect of the court’s Scottish jurisdiction were to remain
(ie if non-devolution Scottish civil appeals were removed from the Supreme Court). Any
reduction in the number of full time Scottish judges would, if one wanted to retain the same
potential for Scottish input in Scottish devolution issues cases, presumably require greater use
of acting judges from Scotland.

Level of involvement of non-Scottish judges

Neither current arrangements in the House of Lords, nor provisions for the Supreme Court,
require a majority of Scottish judges when dealing with appeals from Scotland. Scottish judges
have formed a majority in some House of Lords appeals, but this need not be the case. As
noted earlier in this briefing, in relation to consideration of proposals for a Supreme Court, the
former Lord Advocate has predicted that a majority of Scottish cases before that court will be
considered by benches of judges with Scottish judges in the majority (using a mix of full time
and acting Supreme Court judges). He added, however, that he was not in favour of legislation
imposing inflexible quotas of Scottish judges for Scottish appeals.*® In written evidence to the
Justice 2 Committee on the Constitutional Reform Bill, the Scottish Executive stated that:

“the Executive believes that it would be inappropriate to have a rule requiring
that Scottish cases always had a majority of Scottish judges. First the
Executive recognises that this has not been the rule to date. Secondly it would,
in effect, divide the court with the possibility that different approaches were

! See Scottish Parliament Justice 2 Committee 2005, p 11.
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