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European and External Relations Committee 

The EU referendum and its implications for Scotland 

Written submission from Dr Tobias Lock 

Introduction 
 
1. This submission is confined to an assessment of the legal questions raised 
in the terms of reference.  Scotland’s future in Europe very much depends on the 
UK’s future relationship with the EU.  In the absence of concrete proposals for a 
future relationship between the UK and the EU, much of what follows is necessarily 
based on a degree of (informed) speculation.   
 
How will the EU referendum result affect Scotland's relationship with Europe? 
 
2. It should first be noted that from a legal perspective the referendum is 
consultative only and not legally binding.  Nonetheless, the Prime Minister – by 
coining the phrase ‘Brexit means Brexit’ – has made it clear that she considers the 
‘leave’ vote of 23 June to be politically binding.1  In legal terms, the UK can leave the 
EU by following the process set out in Article 50 of the Treaty on European Union.  
Following a formal communication of the decision to withdraw from the EU by UK 
(probably represented by the Prime Minister or the Minister for Foreign Affairs2).  
This sets into motion a two year period allowing for the negotiating of a withdrawal 
agreement.3  Once the withdrawal agreement has entered into force (or failing such 
an agreement after the period for negotiation is up), the UK will cease to be a 
Member State of the EU.  There is an ongoing debate about whether Parliament 
needs to be consulted before the withdrawal process is initiated,4 which has already 
resulted in litigation.5 
 
UK withdrawal from the EU 
 
3. Unless a special relationship for Scotland is negotiated (see below), Scotland 
is likely to leave the European Union with the rest of the UK.  Its relations with 
the rest of the EU would therefore depend upon the UK’s future relations.  That 
future relationship is subject to negotiations between the UK and the rest of the EU.  
Unless the outcome of these negotiations is that there should not be a future ‘special 

                                            
1
 See e.g. http://www.independent.co.uk/news/uk/politics/theresa-may-brexit-means-brexit-

conservative-leadership-no-attempt-remain-inside-eu-leave-europe-a7130596.html . 
2
 For an indication as to who might have the power to make such a declaration, see Article 7 Vienna 

Convention on the Law of Treaties. 
3
 Note that this period is not fixed: an agreement can be concluded faster; equally the period can be 

extended by unanimous vote of the remaining 27 Member States. 
4
 See e.g. the following blog posts: Nick Barber, Tom Hickman and Jeff King: Pulling the Article 50 

‘Trigger’: Parliament’s Indispensable Role https://ukconstitutionallaw.org/2016/06/27/nick-barber-tom-
hickman-and-jeff-king-pulling-the-article-50-trigger-parliaments-indispensable-role/ and Thomas 
Fairclough, Article 50 and the Royal Prerogative, https://ukconstitutionallaw.org/2016/07/08/thomas-
fairclough-article-50-and-the-royal-prerogative/.  
5
 See report in the Financial Times of 19 July 2016: ‘UK High Court to hear Brexit challenge in 

October’: http://www.ft.com/cms/s/0/d37cf850-4da9-11e6-8172-e39ecd3b86fc.html#axzz4HlYh5I2e . 

http://www.independent.co.uk/news/uk/politics/theresa-may-brexit-means-brexit-conservative-leadership-no-attempt-remain-inside-eu-leave-europe-a7130596.html
http://www.independent.co.uk/news/uk/politics/theresa-may-brexit-means-brexit-conservative-leadership-no-attempt-remain-inside-eu-leave-europe-a7130596.html
https://ukconstitutionallaw.org/2016/06/27/nick-barber-tom-hickman-and-jeff-king-pulling-the-article-50-trigger-parliaments-indispensable-role/
https://ukconstitutionallaw.org/2016/06/27/nick-barber-tom-hickman-and-jeff-king-pulling-the-article-50-trigger-parliaments-indispensable-role/
https://ukconstitutionallaw.org/2016/07/08/thomas-fairclough-article-50-and-the-royal-prerogative/
https://ukconstitutionallaw.org/2016/07/08/thomas-fairclough-article-50-and-the-royal-prerogative/
http://www.ft.com/cms/s/0/d37cf850-4da9-11e6-8172-e39ecd3b86fc.html#axzz4HlYh5I2e
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relationship’ between the EU and the UK6, these negotiations will result in at least 
one further international treaty between the EU and the UK.7  There is a debate as to 
whether this treaty can and should be negotiated alongside the withdrawal 
agreement or whether the UK’s terms of withdrawal need to be settled first.  The 
latter solution might result in the UK leaving the EU without a ‘deal’, which might 
necessitate an interim relationship before a final EU-UK deal could be struck.  Given 
that Article 50 TEU requires the withdrawal agreement to take into account ‘the 
framework for [the UK’s] future relationship with the Union’, a good argument can be 
made that the negotiations for this relationship should be taking place in parallel.8 
 
The various models 
 
4. It is important to note that the following models are not options which the 
UK can unilaterally opt into.  All of them require some degree of negotiation, so 
that it is impossible to predict the exact contours that the UK’s relationship with the 
EU would take even if one of the models is adopted.  There is a likelihood that the 
UK’s future relationship with the EU will be an idiosyncratic variation on one of these 
models.  As far as integration into the EU’s single market and other EU policies 
are concerned, these models differ in their intensity from strong integration through 
membership of the European Economic Area (EEA – often called the ‘Norway 
model’) to no special relationship with WTO rules governing trade between the EU 
and the UK and other international treaties dealing with other policy areas (such as 
justice and home affairs).  There are many ‘in-between-models’ ranging from the EU-
Swiss relationship (a vast set of bilateral treaties resulting in a relationship very close 
to the EEA model), to a customs union with free trade in (most) goods (the Turkey-
EU model), to other more comprehensive free trade deals without a customs union, 
such as the one recently negotiated – but not yet ratified – between the EU and 
Canada.   
 
5. The EEA extends the EU’s single market to member states of the European 
Free Trade Association (EFTA).  All EU Member States are in the EEA; all EFTA 
members apart from Switzerland are part of the EEA.  This means that the UK would 
need to negotiate membership of EFTA with the four EFTA members9 and then 
decide to remain in the EEA.  For Scotland UK membership of the EEA would mean 
that Scotland would to the largest degree be part of the single market.  There would 
be free movement of goods, services, capital as well as free movement of persons.  
Hence in terms of trade and immigration not much would change from the status 
quo.  The UK (and with it Scotland) would, however, no longer be part of the EU 
customs union.  The EU’s common agricultural and common fisheries policies would 
cease to apply as well. Cooperation in other policy fields (e.g. justice and home 
affairs, research, foreign and security policy) could be negotiated, but does not 
automatically come with EEA membership. 
 

                                            
6
 This is an unlikely outcome given the very strong economic and other ties that currently exist. 

7
 All this depends on the breadth of the future cooperation between the UK and the EU: e.g. whether it 

will be confined to trade or extend to foreign and security matters; home affairs, etc. 
8
 Though there is no obligation that an agreement on the future relations is concluded and takes effect 

when the UK formally leaves the EU. 
9
 Norway, Switzerland, Liechtenstein, Iceland. 
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6. If the UK falls back on WTO rules for trade, Scotland will find itself outside the 
single market.  This does not mean, however, that Scottish economic actors would 
not be able to sell to the EU or buy from there.  There would, however, be greater 
hurdles to trading.  For one, the EU’s external tariffs would apply.  Importantly, it 
would not be possible for the UK to negotiate individual tariffs with certain EU 
Member States given that EU Member States must apply the EU’s external tariff.  
Furthermore, so-called non-tariff barriers to trade could make trade more difficult 
than it is now.  Such non-tariff barriers for example stem from quantitative restrictions 
on goods imported or exported and the lack of mutual recognition of product 
standards or qualifications.  Within the single market, a product that is lawfully on the 
market in the UK, can be sold throughout the EU without modification.  This would 
not be the case under the WTO.  However, there would be no free movement of 
people.  UK nationals would no longer have a right to live and work in EU Member 
States; the same is true for EU nationals wishing to live and work in the UK.   
 
7. Any in-between solution could result in a free trade deal.  Each one of the 
EU’s free trade agreements has been individually negotiated.  They differ 
considerably in their scope.  The key question to ask in this regard is: trade in 
what?  Does the free trade deal merely concern trade in some goods (and remove 
customs duties) or does it go further and include all types of goods and trade in all 
types of services?  Does it include the abolition of non-tariff barriers?  And how can 
the deal be enforced by traders?  Free trade deals tend to not include free 
movement of persons even though the bilateral agreements between Switzerland 
and the EU do.  Under a free trade deal the UK (and Scotland) would be outside the 
Common Agricultural and Fisheries policies. 
 
8. As far as policy areas other than trade are concerned, such as justice and 
home affairs (including cooperation in criminal matters as well as mutual recognition 
and enforcement of civil judgments), the Common Foreign and Security Policy 
(including anti-terrorism sanctions), research funding, or participation in the EU’s 
regional funding schemes10 depend upon separate arrangements.  Participation in 
these programmes would largely determine the UK’s future contributions to the EU 
budget 
 
9. It may not be possible to negotiate a final EU-UK relationship by the time the 
UK is formally leaving the EU.  Hence transitional arrangements may need to be 
put in place.  Various options have been mooted, ranging from temporary EEA 
membership11 to a bespoke deal.12 
In light of the way Scotland voted in the EU referendum, what options exist for 
Scotland to remain a member of the EU? 
 
10. The first option for Scotland to remain in the EU is to try to become an 
independent country.  Whether and how this would be constitutionally possible 
under the law of the UK is a question that would seem to go beyond the remit of this 
inquiry.  The further question then would be whether Scotland could ‘take over’ from 

                                            
10

 Cohesion Fund, Regional Development Fund, European Social Fund, European Agricultural Fund 
for Rural Development and the European Maritime and Fisheries Fund. 
11

 Though this would depend on the consent of the EFTA states. 
12

 See e.g. Chalmers and Menon, Getting out quick and playing the long game, Open Europe, July 
2016. 
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the UK as a Member State including all of the UK’s opt-outs and the budget rebate 
and whether all of this could be arranged before the UK has formally left the EU.13  In 
the absence of any concrete attempts to bring about a second independence 
referendum in the near future, there appears to be no need to answer these 
questions at this point. 
 
11. The second option would be for Scotland to remain part of the UK, but at 
the same time remain in the EU somehow.  This would raise the question whether a 
UK-EU withdrawal agreement and/or an agreement on the UK’s future relations with 
the EU could foresee a special status for Scotland.   
 
12. There have been numerous instances in the history of the EU where the 
Union was able to react to and accommodate constitutional developments in the 
Member States.  For instance, citizens of a number of EU Member States have at 
times rejected EU reform Treaties.14  The solution to these negative referendum 
outcomes was usually to make concessions to the respective Member State in the 
form of a Protocol to the respective treaty, which was then accepted by the voters in 
these countries.15  While this may not be an option to secure a special status for 
Scotland, it shows a degree of flexibility and ingenuity by other EU Member States 
when it comes to accommodating difficult domestic political situations.  Similar 
creativity was displayed when it came to dealing with German reunification in 1990.  
As the former GDR acceded to the Federal Republic, which was already an EU 
Member States, there was no need for immediate Treaty change.  EU law simply 
started to apply to East-Germany from the date of unification and the necessary 
changes to the Treaty concerning the number of German members of the European 
Parliament, for instance, were made a few years later in the Maastricht Treaty.  
Another instance would be the EU’s accommodation of the situation in Cyprus where 
the government is not in control of parts of its territory.16 
 
13. One possible solution to the Scottish question that has gained some currency 
recently is the reverse Greenland scenario.  It should be noted from the outset that 
this is not an option currently on the table, which the UK (or Scotland) can opt 
into.  What the reverse Greenland scenario demonstrates is that the EU and its 
Member States are open to finding creative solutions in difficult political situations.  
As will be shown, the reverse Greenland scenario raises more questions than it 
answers.  If these questions are answered, a solution along its lines would need to 
be negotiated and it cannot be taken for granted that such negotiations would be 
successful.   
 
14. The background is as follows.  Greenland became part of the European 
Communities with Danish accession, but left in 1985 after a referendum whilst 
remaining part of Denmark. In technical legal terms, this was effected by way of 

                                            
13

 The accession process is dealt with in Article 49 TEU, although one could conceive of transferring 
UK membership to Scotland under Article 48 TEU – the provision on Treaty changes. 
14

 The Danes with regard to the Maastricht Treaty; the Irish with regard to the Nice and Lisbon 
Treaties; the Dutch and French with regard to the (failed) Constitutional Treaty. 
15

 This was the case in Denmark and Ireland (twice); the Constitutional Treaty was not ratified in the 
end. Instead a slightly changed version became the Lisbon Treaty. 
16

 See e.g. Nikos Skoutaris, ‘From Britain and Ireland to Cyprus: accommodating 'divided islands' in 
the EU political and legal order’, EUI Working Paper AEL 2016/02, available at: 
http://cadmus.eui.eu/bitstream/handle/1814/42484/AEL_2016_02.pdf?sequence=1&isAllowed=y. 

http://cadmus.eui.eu/bitstream/handle/1814/42484/AEL_2016_02.pdf?sequence=1&isAllowed=y
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Treaty change.  The Greenland Treaty changed the status of Greenland from being 
an integral part of a Member State to that of an associated country or territory under 
Part Four of the Treaty on the Functioning of the European Union.  This means that 
Greenland is formally outside the EU, but that some EU rules still apply to it. 
 
15. The reverse Greenland model suggests that a similar solution could be found 
for Scotland– that is, the UK would formally remain a member of the EU, but the 
treaties would be amended to not apply to England and Wales.17 
 
16. While this is a theoretical possibility, it brings with it difficult legal and political 
challenges. For one, it would formally mean that the UK would not be leaving the EU.  
This might be seen to run counter to the will of the electorate expressed in the EU 
referendum, but this is a political question beyond the remit of this submission. 
 
17. The legal problems this solution would raise would very much depend upon 
the future EU-UK relationship.  If the UK remained part of the single market and 
cooperated with the EU in a number of key policy areas in the manner of the EEA 
countries, then there would not be much of an incentive in seeking the reverse 
Greenland solution in the first place.  Hence a reverse Greenland (or similar solution) 
would mainly make sense if the UK had a rather distant relationship with the EU, in 
particular if it left the single market; if the UK left the customs union; and if there were 
no free movement of people.   
 
18. In such a scenario, the key question for Scotland would be whether it would 
be able to participate fully in all EU policies.  Further questions can be raised as to 
how this UK reduced to Scotland would participate in the EU’s institutions,18 but 
these are rather technical and could probably be resolved. 
 
19. As far as membership of the single market is concerned, the reverse 
Greenland solution would mean that Scotland would be part of the single market and 
of the EU’s customs union whereas the rest of the UK would be outside it.  This 
would raise issues concerning trade within the UK and external trade with third 
countries.  As far as trade within the UK is concerned, there would probably need to 
be a customs border between Scotland and the rest.  Even if there were no customs 
tariffs between the restUK and the EU, checks (or at least paperwork) would still be 
necessary to ascertain whether a product traded from England to Scotland complied 
with rules of origin, i.e. to determine to what extent the product was produced or 
processed within the restUK or whether it had merely been imported from a third 
country (and not been significantly modified).   
 
20. Hence trade in goods within the UK would presumably become more 
cumbersome.  As far as the UK’s future external trade policy is concerned, Scotland 
remaining in the EU would mean that that policy could not be applied to Scotland.  
Scottish traders would not profit from free trade deals struck by the UK; and goods 
imported into the rest of UK under such a deal might not be able to enter the single 
market (i.e. Scotland) without hindrance. 
 

                                            
17

 As far as Northern Ireland is concerned, the same questions as in Scotland can be raised. 
18

 E.g. who would represent the UK in the Council, in the European Council and how many MEPs 
would the UK(Scotland) have? 
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21. As far as migration is concerned, the problems of the reverse Greenland 
model would seem to be less pressing.  EU citizens would certainly continue to enjoy 
the right to move to Scotland and work there. If the border between Scotland and the 
rest of the UK were to be kept open, this would not necessarily create problems.  
First, the right to reside and to work would be restricted to Scotland.  This could be 
policed internally much like immigration from outside the EU is policed.  The danger 
of EU nationals simply crossing the border in order to work and live in England 
illegally would of course exist. But it is submitted that this would be a problem no 
matter what future relationship the UK has with the EU.  Even today a person 
entering the UK on a tourist visa (or visa free from a non-EU country) can in practice 
overstay their visa to live and work in the UK illegally.  It is submitted that the danger 
of this happening in case of a reverse Greenland would not increase significantly. 
   
22. Second, there would be a greater issue as far as the right of UK citizens to 
live and work in the rest of the EU is concerned.  If Scotland remained in the EU, 
people living in Scotland would continue to enjoy the benefits of EU citizenship while 
UK citizens in the rest of the UK would stand to lose them.  At present, however, 
there does not seem to be a system in place in order to allow the authorities in other 
EU countries to distinguish between a British citizen who is Scottish (at least for 
purposes of work) and one who is not.  Hence it would become necessary to 
introduce some sort of special passport for those UK citizens would continue to be 
EU citizens.19  The criteria for this would need to be determined somehow. 
 
23. Furthermore, there might be practical hurdles for service providers from 
Scotland, who employ EU nationals and are also active in the rest of the UK (e.g. a 
builder from Jedburgh sending her German roofers to Berwick on Tweed).  The 
question is whether this would be possible.  
 
24. The reverse Greenland solution would raise complex questions regarding 
Scottish devolution. For instance, what if EU law touched upon a reserved power? 
Would there have to be Westminster legislation implementing such an EU obligation 
for Scotland? Or would there need to be further devolution to Scotland?  
 
25. Furthermore, EU law takes primacy over conflicting national law, including 
Acts of Parliament.  If Scotland remained in the EU following the Greenland 
example, what would happen if an Act of the UK Parliament violated EU law?  The 
solution would have to be that it would remain unaffected in England and Wales, but 
would have to be disapplied in Scotland.  The question is whether this would be 
acceptable from a UK-wide perspective.  It is therefore submitted here that a 
Greenland-type solution with Scotland in the EU but the rest of the UK outside the 
EU would require more devolution of powers to Scotland.  
 
26. A further suggestion made by Professors Anand Menon and Damian 
Chalmers in a paper for Open Europe would see Scotland leaving the EU with the 
rest of the UK, but retaining EU law in place, including free movement of persons.  In 
return Scotland would have a seat on COREPER (the Committee of Permanent 
Representatives), which prepares Council meetings.  This would grant Scotland 
some influence, they argue, although of course COREPER does not make any 

                                            
19

 The UK already issues separate passports e.g. for the Channel Islands, which are not in the EU. 
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decisions.  It merely prepares the ground for Council meetings20 and determines 
which pieces of draft legislation are uncontroversial and will therefore not be 
discussed and merely endorsed by the ministers and which pieces need further 
discussion.21  Hence Scotland’s influence on EU decision-making would be very 
small if it were confined to a seat on COREPER.  Equally, in terms of substance, 
there is not much clarity in the proposal about how Scotland’s continued participation 
in the single market (if that is what they mean) would work with the rest of the UK 
outside it (see above). 
 
27. If no specific provision is made in an EU-UK deal, Scotland could attempt to 
adopt internal measures to mirror EU legislation.  There would seem to exist 
practical limits to this, however.  First, Scotland only has limited powers under the 
devolution settlement.  It cannot, for instance, unilaterally replicate the EU’s data 
protection rules should the UK’s standards on this be less strict in the future.22  The 
same goes for employment rights or immigration policy or trade policy.  Second, 
even if Scotland is capable of mirroring EU rules, this does not automatically mean 
that EU Member States will reciprocate.  For instance, if Scotland is formally outside 
the EU (and the single market), but is willing to accept EU product standards as 
equivalent to Scottish standards (assuming that there would be such a thing), this 
does not automatically result in Scottish products being recognised in the EU.  The 
same goes for professional qualifications or indeed the right of Scots to work in the 
European Union.  Moreover, it would seem unlikely that Scotland would want to 
replicate all EU rules without further scrutiny in the absence of reciprocal promises 
from EU Member States.   
  
28. An alternative solution could consist in enabling Scotland to keep as much 
EU law as possible in light of the UK’s future relations with the EU.  This might 
require changes to the devolution settlement.  For instance, it is conceivable that 
Scotland might want to keep EU rules on workers’ rights whereas Westminster might 
want to reduce certain rights.  At the moment, employment law is a reserved matter, 
however, so that Scotland would not be able to retain EU standards without a 
change in the devolution settlement.  This solution would, of course, fall short of 
keeping Scotland in the EU.  And due to the reasons set out above, some key 
policies of the EU – including membership of the single market – might be difficult to 
mirror unilaterally.  Other policy areas might include Justice Cooperation or 
Universities (research and student exchanges).  If the UK wanted to stay out of this 
type of cooperation, it could allow Scotland to make its own arrangements and pay 
the relevant contributions to the EU budget, for instance.  This solution would 
therefore see Scotland as part of a UK-EU trade deal with participation in additional 
policies and a retention of certain EU standards.  It would, however, require some 
flexibility to accommodate this at the UK level. 
 
What role will Scotland have in the process of the UK's withdrawal from the 
EU?  How will Scotland be included in the Government's Brexit negotiations? 
How will Scottish interests be represented in the negotiations regarding the 
UK's withdrawal from, and future relationship with, the EU 

                                            
20

 Article 240 TFEU. 
21

 See Wallace/Reh, An Institutional Anatomy and Five Policy Modes, in: Wallace/Pollack/Young, 
Policy-Making in the European Union, 7

th
 edn, OUP 2015, 72, 80. 

22
 Data protection is a reserved matter, see Schedule 5 of the Scotland Act. 
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29. In order to provide an answer to these questions – which shall be considered 
together – it is important to distinguish between the external representation of the 
UK vis-à-vis the EU and its Member States when negotiating a withdrawal/new 
relationship and the internal implementation of these negotiations under UK 
domestic law.   
 
30. As for the external side, foreign affairs (which includes EU affairs) are a 
reserved matter under Schedule 5 of the Scotland Act.  This means that the 
withdrawal negotiations will be conducted by HM Government, which will also ratify 
the withdrawal treaty and any treaties governing the future relationship with the EU.23  
There is not much evidence in UK constitutional law that Scotland would need to be 
involved directly in these negotiations (though it might be politically opportune given 
the internal dimension).  Moreover, it is not clear whether the EU and its Member 
States would be willing to negotiate with Scottish representatives in this regard. 
 
31. The internal implementation of a withdrawal from the EU, by contrast, will 
require involvement of the Scottish government and parliament.  Once the UK has 
left the EU, the EU Treaties will cease to apply to the UK.24  Hence they will no 
longer have direct effect nor would EU law have primacy over UK law.  In order to 
give effect to this change in the UK’s international commitments, it is likely that the 
European Communities Act 1972 (ECA) will be repealed or amended.  It is because 
of the ECA that EU law is cognisable in the UK’s legal order, i.e. the ECA is the 
reason why EU law can be invoked in the courts of the UK.  After a withdrawal from 
the EU, there will no longer be a need for this – at least as far as future cases are 
concerned.25  However, a wholesale repeal of the ECA without any replacement 
might not be advisable given that the ECA also provides the statutory basis for 
numerous statutory instruments implementing EU obligations.26  EU law currently 
governs important parts of the UK legal order, for instance much environmental 
law27; much employment law28; or much of the law of consumer protection29. 
32. If the ECA were repealed, the legal basis for these statutory instruments 
would disappear and the statutory instruments would no longer be applicable.  Given 
that it is unlikely that all EU law will have been reviewed and a decision will have 
been made as to whether to retain it as domestic law or to scrap it, there will be a 
need to at least temporarily keep some of these statutory instruments in place.  This 
could be done by way of amending the ECA 1972 and ‘grandfathering’ these 
provisions until the point in time that they are repealed and replaced with domestic 
law.  In the same vein it might be a necessary and practical step to leave in force EU 
Regulations – which do not need to be transposed into domestic law as they are 

                                            
23

 Note that under section 20 of  the Constitutional Reform and Governance Act 2010 Treaties must 
be laid before Parliament prior to their ratification. 
24

 See Article 50 (3) TEU. 
25

 It follows from Article 50 (3) TEU that EU law continues to govern cases that arose before the date 
of withdrawal. 
26

 See s. 2 (2) ECA 1972; this is done by Order in Council; as far as devolved competence is 
concerned, these powers are exercisable by the Scottish Ministers instead of a Minister of the Crown, 
see s. 53 Scotland Act 1998. 
27

 E.g. the The Town and Country Planning (Environmental Impact Assessment) (Scotland) 
Regulations 2011.  
28

 E.g. the Working Time Regulations. 
29

 E.g. the Consumer Contracts Regulations 2014. 
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directly applicable – until they have been reviewed.  Otherwise, there would be large 
gaps in the domestic legal order, for instance in the field of data protection. 
 
33. Such a step, however, might raise important constitutional questions, in 
particular whether a legislative consent motion would be necessary.  After all, a 
provision for the retention of EU rules including those touching on devolved issues, 
could be regarded as legislation with regard to devolved matters.  Under s. 28 (8) 
Scotland Act 1998 (as amended by the Scotland Act 2016) it says that ‘it is 
recognised that the Parliament of the United Kingdom will not normally legislate with 
regard to devolved matters without the consent of the Scottish Parliament.’  One 
could argue – though there is room for dispute – that Westminster legislation 
‘grandfathering’ statutory instruments covering devolved matters would trigger a 
legislative consent motion.  Hence the Scottish Parliament would need to be asked 
for its consent.  Of course, Parliament at Westminster is not necessarily bound to do 
so: first, s. 28 (8) is merely reflective of a constitutional convention, which cannot be 
legally enforced; second, the question would arise whether the situation of providing 
for withdrawal from the EU should be classed as ‘normal’.   
 
34. Furthermore, withdrawal from the EU will require changes to the Scotland 
Act, in particular of ss. 29 and 57, which stipulate that the Scottish Parliament and 
the Scottish Government respectively have no power to act in contravention to EU 
law.  It has been argued that such a change might also trigger a legislative consent 
motion given that a legislative consent motion is also needed in cases of modification 
of the powers of the devolved institutions through amendments to the Scotland Act.30  
Given that an amendment of these sections removing the limitations arising from EU 
on the Scottish Parliament’s and Government’s powers to act would augment their 
powers and thus modify them, it can be argued that under the Sewel Convention the 
consent of the Scottish Parliament must be obtained.31   
 
35. This necessity of cooperating with Scotland internally suggests a need to 
coordinate in advance while negotiations are ongoing (and indeed beforehand).  The 
key question is how this could be done.  It is suggested that specific channels of 
communication be opened up between the two parliaments and between the two 
governments.  This can be done through new structures or existing ones, such as 
the Joint Ministerial Committee.  An inclusion of Scottish government officials in the 
negotiating team would be appropriate at least where questions touching on Scottish 
powers are concerned.  Given that successful implementation of any withdrawal 
arrangement would need the support of the Scottish Parliament, it would equally 
make sense to consult the Scottish Parliament already during the process of 
negotiation in order to minimise possible frictions at the implementation stage.   

 

 

                                            
30

 Cormac MacAmhlaigh, ‘Scotland Can Veto Brexit (sort of …)’, Verfassungsblog 28 June 2016, 
http://verfassungsblog.de/scotland-can-veto-brexit-sort-of/.  
31

 The same reservations as voiced in the previous paragraph apply. 

http://verfassungsblog.de/scotland-can-veto-brexit-sort-of/

