
LCM-S5-20 Session 5 (2018) 

LEGISLATIVE CONSENT MEMORANDUM 

COUNTER-TERRORISM AND BORDER SECURITY BILL 

Background 

1. This Memorandum has been lodged by Humza Yousaf MSP, Cabinet Secretary
for Justice, under Rule 9.B.3.1(a) of the Parliament’s Standing Orders.  The Counter-
Terrorism and Border Security Bill (“the Bill”) was introduced in the House of Commons
on 6 June 2018.  The Bill can be found at:

https://services.parliament.uk/Bills/2017-19/counterterrorismandbordersecurity.html 

Content of the Counter-Terrorism and Border Security Bill 

2. The Bill seeks to make amendments to the current criminal offences relating to
terrorism by:

a. extending the offence of inviting support for a proscribed organisation to
cover expressions of support that are reckless as to whether they will encourage
others to support the organisation;
b. providing that displaying in a public place an image which arouses
reasonable suspicion that the person is a member or supporter of a proscribed
organisation also covers the display of images online (including of a photograph
taken in a private place), and providing power to police officers to seize such
articles without first arresting the individual;
c. amending the offence of obtaining information likely to be useful to a
terrorist, to cover terrorist material that is just viewed or streamed over the
internet, rather than downloaded to form a permanent record;
d. amending the offences of encouragement of terrorism and dissemination of
terrorist publications to apply in cases where the conduct is directed at a child or
vulnerable adult who may not understand what they are being encouraged to do;
e. conferring extra-territorial jurisdiction on a number of further offences to
ensure that individuals linked to the UK can be prosecuted for having encouraged
or carried out acts of terror overseas.

3. The Bill also makes amendments to sentencing and the management of
offenders in that it will increase the maximum sentence for certain preparatory
terrorism offences to 15 years’ imprisonment.  It will bring preparatory terrorism
offences within the scope of extended determinate sentences and sentences for
offenders of particular concern in England and Wales, and the equivalent provisions
in section 210A of the Criminal Procedures (Scotland) Act 1995 for extended
sentences in Scotland, to reflect the continued threat that individuals convicted of
terrorism offences can pose.

4. It also requires registered terrorist offenders to provide additional information to
the police in line with what registered sex offenders must provide, and extend the
notification requirements to persons convicted of terrorism-related offences in
Northern Ireland.  Further, it will add terrorism offences to the list of offences for which
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an individual can be subjected to a serious crime prevention order to enable the 
ongoing management of an individual convicted of a terrorism offence. 

5. The Prime Minister announced that, as part of its response to the Salisbury
incident, the UK Government would “urgently develop proposals for new legislative
powers to harden our defences against all forms of hostile state activity” and that this
would include the addition of a power to stop, question, search and detain individuals
at the United Kingdom border to determine whether they have been involved in activity
that threatens the UK’s national security.  This provision is being introduced in the Bill
(Schedule 3 of the Bill) and is modelled on Schedule 7 of the Terrorism Act 2000.

6. Other terrorism powers being amended include implementing
recommendations of the Independent Reviewer of Counter-Terrorism legislation with
respect to barring the introduction of information gained during an examination under
Schedule 7 of the Terrorism Act 2000 in a subsequent criminal trial; and ensuring that
the detention clock can be paused when a detained person is transferred from police
custody to hospital.

7. The Bill will also amend the retention of biometric material regime to strike a
better balance between enabling the police to use fingerprints and DNA to support
terrorism investigations and continuing to provide proportionate safeguards for civil
liberties.  It will also amend the regime governing Anti-Terrorism Traffic Regulations
Orders (ATTROs), including removing the requirement for an ATTRO to be advertised
where to do so would frustrate the purpose of the order and provide for the ability to
recoup the expense of making an order from the beneficiaries of that order.

8. Finally, the Bill will amend other measures to allow local authorities, as well as
the police, to refer an individual to a prevent professional concerns panel and amend
the Reinsurance (Acts of Terrorism) Act 1993 so that the government-backed terrorism
reinsurer, Pool Re, can extend its business interruption cover to include losses that
are not contingent on physical damage to property.

Provisions Which Relate to Scotland 

9. The provisions of the Bill extend to the whole of the United Kingdom.  However,
the provisions that specifically require a legislative consent motion are outlined below.

10. Clause 15 amends provisions in the Road Traffic Regulation Act 1984
concerning ATTROs.  These are temporary traffic regulation orders specifically made
to prevent or mitigate the impact of vehicle-borne terrorist attacks at a relevant site or
event.  The amendments provide the relevant traffic authority with new powers to
impose a charge on relevant persons in connection with the making, or notification, of
an ATTRO.  The Scotland Act 1998 (Consequential Amendments) Order 2001
amended the Road Traffic Regulations Act 1984 to provide that, in Scotland, the traffic
authority is the roads authority as defined in section 151(1) of the Roads (Scotland)
Act 1984.

11. In effect, for the purposes of trunk roads and special roads in Scotland, the
relevant traffic authority is the Scottish Ministers.  Therefore, in providing a charging
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ability for the ATTROs, the new clause would confer a new function on the Scottish 
Minsters, thereby altering their executive competence. 

12. The Scottish Government requested that the Bill make consequential changes 
to the Legal Aid (Scotland) Act 1986 and the Advice and Assistance and Civil Legal 
Aid (Financial Conditions and Contributions) (Scotland) Regulations 2011.  The 
changes will extend the rights of a person detained under Schedule 3 to the Bill (and 
to persons detained under section 41 and Schedule 7 of the Terrorism Act 2000) to 
obtain criminal advice and assistance without means testing.  Without these 
amendments the availability of such advice and assistance would be dependent on 
financial eligibility, and this would not be consistent with the rights of persons detained 
in Scotland for the purposes of other criminal investigations.  The changes are within 
the legislative competence of the Scottish Parliament; however, there is no appropriate 
vehicle to introduce the required amendments prior to the intended commencement of 
the detention provisions in the Bill.

13. Clause 18 and Schedule 2, and clause 21 and Schedule 3, will enable 
biometric material retained, subject to a National Security Determination (NSD), 
to be kept longer (for a maximum of five years as opposed to the current two-
year maximum retention period).  The biometric material can be used for devolved 
purposes (such as the prevention or detection of crime). As such, part of the impact 
of these provisions is to increase the length of time that biometric material can 
be kept and used for devolved purposes in certain circumstances.

14. As the provisions in the Bill extend the length of time that the biometric 
material is available for use for general policing purposes, it would have been 
open to the Scottish Parliament to enact similar provisions extending the 
retention periods of biometric data for such devolved purposes.

Reasons for seeking legislative consent 

15. Although the subject matter of the Bill is considered to be reserved, there are
three areas, discussed above, that require the Scottish Parliament’s consent because
they legislate in an area of devolved competence or make changes to the executive
competence of Scottish Ministers.  These are reasonably small parts of a wider
package of measures that seeks to improve the operation of existing legal powers
under current counter-terrorism and connected legislation.  Ensuring that these
measures are consistently applied and available across the UK is important to
maintaining the operation of counter-terrorism measures.

Consultation 

16. The UK Government has not undertaken a consultation on this legislation.

Financial Implications 

17. There are no financial implications in regard to giving legislative consent to this
Bill.
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Conclusion 
 
18.  As the changes are in consequence to a wider package of counter-terrorism / 
national security measures, and maintains a consistent approach across the UK in 
these regards, it is appropriate to consent to the UK Parliament making these 
amendments in relation to Scotland rather than seek to introduce Scottish legislation 
on these points. 
 
Draft Legislative Consent Motion 
 
19. The draft motion, which will be lodged by the Cabinet Secretary for Justice, is: 
 

“That the Parliament agrees that the relevant provisions of the Counter-
Terrorism and Border Security Bill, introduced in the House of Commons on 6 
June 2018, relating to Anti-Terrorism Traffic Regulation Orders, the retention of 
Biometric material and legal aid, so far as these matters fall within the legislative 
competence of the Scottish Parliament or alter the executive competence of 
Scottish Ministers, should be considered by the UK Parliament.” 

 
 
SCOTTISH GOVERNMENT 
November 2018 
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