
LCM-S5-18          Session 5 (2018) 

LEGISLATIVE CONSENT MEMORANDUM 
 

CRIME (OVERSEAS PRODUCTION ORDERS) BILL 
 

 
Background 
 
1. This memorandum has been lodged by Humza Yousaf, Cabinet Secretary for 
Justice, under Rule 9.B.3.1(a) of the Parliament’s Standing Orders. The Crime 
(Overseas Production Orders) Bill (“the Bill”) was introduced in the House of Lords on 
27 June 2018. The Bill can be found at: 
 
https://services.parliament.uk/bills/2017-19/crimeoverseasproductionorders.html 
 

Content of the Crime (Overseas Production Orders) Bill 
 
2. The purpose of the Bill is to enable UK law enforcement officials and prosecutors 
to apply for court orders enabling them to obtain electronic data directly from persons 
based overseas, for the purpose of investigating and prosecuting serious crime, if there 
is a relevant international agreement in place between the UK and that country. 
 

3. Currently, if data that may constitute evidence is located outside the UK then UK 
courts can only access it by making a request through the Mutual Legal Assistance 
(MLA) process, which can be slow and cumbersome. The Bill therefore seeks to create 
a more efficient process for obtaining electronic data from overseas, potentially 
meaning that evidence can be received more quickly and support swifter prosecution. 
 

4. The main provisions of the Bill are: 
 

 To allow a judge to make an “overseas production order”. This is an order that 
requires someone overseas (usually a company) to produce, or give access to, 
electronic data they hold. Orders can only be applied for by certain specified 
groups of law enforcement officials and prosecutors. To grant an order the judge 
must be satisfied of various criteria. These include being satisfied that the order 
is being sought for the purposes of a terrorist investigation or for investigating (or 
taking forward proceedings in relation to) an indictable offence; that the data 
being sought is likely to be of substantial value to the investigation; and that it is 
in the public interest for the data to be made available for the investigation or 
proceedings. 
 

 To define electronic data which is exempt, and therefore cannot be obtained 
through an overseas production order. This includes data that is subject to legal 
privilege, and personal records that are held in confidence. (For example, 
medical records). 
 

 To set out what a person must do if they are served with an overseas production 
order. They are required to provide the requested data (or access to the data) in 
a visible and legible form that can be taken away by the applicant. By default the 
order will specify that the person must provide the data within seven days of the 
order being served, although the judge may specify a longer or shorter timescale. 
 

 To allow a judge to vary or revoke an overseas production order. 

https://services.parliament.uk/bills/2017-19/crimeoverseasproductionorders.html
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Provisions Which Relate to Scotland 
 
5. The Bill as a whole extends to Scotland (with the exception of sub-clauses 10(2) 
and 10(3), which modify legislation that does not extend to Scotland). It covers both 
reserved and devolved areas. There are some provisions within certain clauses relating 
specifically to procedures in different UK jurisdictions, and only the Scottish aspects of 
these require consent. The aspects of the Bill that trigger the requirement for a 
legislative consent motion – either because they fall in a devolved area or because they 
extend the executive functions of the Lord Advocate – are as follows:  
 

Clause 1: Making of overseas production order on application 

 This is the core provision which enables judges to make overseas production 
orders. 

 
Clause 2: Appropriate officers 

 Clause 2 specifies the people who can make an application for an overseas 
production order in Scotland. While it contains some specific provision about 
reserved matters such as counter-terrorism, this clause affects the functions of 
devolved law enforcement officers. 
 
Clause 3: Meaning of “electronic data” and “excepted electronic data” 

 This clause defines the electronic data which can be obtained, and exemptions 
from this. There is some specific reserved provision within clause 3 relating to 
telecommunications operators and terrorism.  Sub clauses (4), (5) and (9) make 
special provision for terrorist investigation and telecommunications operators 
which is reserved.  Sub-clauses (6)(a) and (c) contain definitions for the purposes 
of applications in England, Wales and Northern Ireland.  The reset of clause 3 
requires an LCM. 
 
Clause 4: Requirements for making of order 

 Clause 4 sets out the requirements for making an overseas production order. 
These include that the judge making the order must be satisfied that there are 
reasonable grounds to believe an indictable offence has been committed and is 
either being investigated or prosecuted. This covers any offence that may be 
tried on indictment in Scotland, and so includes a range of serious offences that 
fall in devolved areas and are governed by Scots law. 
 
Clause 5: Contents of order 

 This clause specifies the contents of an overseas production order. 
 
Clause 6: Effect of order 

 Clause 6 sets out the effect of an overseas production order.  
 
Clause 7: Variation or revocation of order 

 Clause 7 makes provision for the variation or revocation of orders. In particular, 
clause 7(2)(d) provides that the people who may apply to vary or revoke an 
overseas production order in relation to Scotland are the Lord Advocate, a 
procurator fiscal, the original applicant or any person affected by the order. This 
confers a new function on the Lord Advocate. 
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Clause 8: Inclusion of non-disclosure requirement in order 

 Clause 8 enables a judge to include in the order a requirement that its existence 
and contents are not disclosed.  
 
Clause 9: Restrictions on service of order 

 Clause 9 provides for the time frame within which an order must be served. 
Clause 9(3) places on the Lord Advocate the new function of being the only 
person who may serve overseas production orders made in Scotland. 
 
Clause 10: Retention of electronic data and use as evidence 

 Clause 10(1) provides for the retention of electronic data obtained under an order 
for as long as necessary, while clause 10(4) provides that electronic data which 
is produced in response to an overseas production order can be used as 
evidence in criminal proceedings in Scotland without being sworn to by witnesses 
(unless that would cause unfairness to either party).  
 
Clause 11: Procedural matters 

 Clause 11 provides for procedure to be determined by rules of court.  
 
Clause 12: Notice of application for order: confidential journalistic data 

 Clause 12 contains additional protection to require holders of confidential 
journalistic data to be notified of any application for an order in relation to it. 
 
Clause 13: Effect of notice of application 

 Clause 13 places duties (e.g. not to destroy data) on a recipient of notice of an 
application for an order. 
 
Clause 14: Means of service 

 This clause deals with methods of service of an overseas production order. In 
particular, clause 14(3)(d)(ii) provides that the Lord Advocate may make 
arrangements on how to issue an order made in Scotland to someone overseas. 
This confers a new function on the Lord Advocate. 
 
Clause 17: Interpretation 

 This clause explains the meaning of terms used in other clauses requiring 
legislative consent.  

 
Reasons for seeking a legislative consent motion 
 
6. The Bill relates to a mix of reserved and devolved matters. It contains some 
provisions specifically about reserved matters such as terrorism investigations, 
telecommunications and military offences. However, its provisions are broad enough to 
deal with recovery of electronic data held by any person or body in a country 
participating in a relevant international agreement, to be used as evidence in connection 
with any indictable offence, and therefore encompasses both the devolved and the 
reserved. In addition, the Bill confers functions on the Lord Advocate in relation to 
Scotland which mirror functions conferred on the Secretary of State in relation to 
England, Wales and Northern Ireland. Given these interrelationships, the Scottish 
Government considers that it is clearer and more coherent (including for those overseas 
who are required to produce data to comply with production orders) to legislate in a 
single Bill for the UK as a whole. This approach also means it is not necessary to 
identify a separate Scottish legislative vehicle, which could create additional pressure 
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on the Scottish Parliament’s legislative programme and cause a delay between the 
devolved and reserved areas of the legislation coming into force, potentially leading to 
confusion and inconsistency.  
 

Consultation 
 
7. The UK Government engaged with law enforcement agencies during the Bill’s 
development to assess the implications of their proposals, and the feedback received is 
set out in the Impact Assessment for the Bill, which was published on 11 May and can 
be found here: 
 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachmen
t_data/file/720690/crime-overseas-production-orders-bill-impact-assessment.pdf. 
 

The UK Government involved the Scottish Government and Crown Office and 
Procurator Fiscal Service (COPFS) in the development of the Bill, to ensure that the Bill 
as introduced reflected the desired operating arrangements for Scotland.   
 

Financial Implications 
 
8. The Bill is not anticipated to have significant financial implications. As an 
indication of current volumes of data requests, COPFS have estimated that they make 
around 20 MLA requests to the US annually. The UK Government has estimated that 
the cost of preparing and processing an MLA request is approximately £200, on which 
basis annual costs for COPFS for requests to the US are currently around £4,000. 
While the UK Government has not been able to quantify the costs of the new process, 
the relatively small number of requests means that, even if unit costs or volumes of 
requests were to increase, overall costs are not expected to be significant. 
 
Conclusion 
 
9. It is the view of the Scottish Government that it is in the interests of good 
governance that the relevant provisions which fall within the legislative competence of 
the Scottish Parliament should be considered by the UK Parliament, in order to ensure 
that investigations and proceedings relating to serious offences in Scotland may benefit 
from the use of overseas production orders as a quicker and more streamlined process 
for obtaining electronic data. 
 
Draft Legislative Consent Motion 
 
10. The draft motion, which will be lodged by the Cabinet Secretary for Justice, is: 
 

“That the Parliament agrees that the relevant provisions of the Crime (Overseas 
Production Orders) Bill, introduced in the House of Lords on 27 June 2018, 
relating to the making of overseas production orders; the people who may apply 
for orders; the requirements for the making of orders; the content and effect of 
orders; the variation or revocation of orders; inclusion of non-disclosure 
requirements in orders; restrictions on the service of orders; the retention of 
electronic data and its use as evidence; procedural matters to be determined by 
court rules; requirements to notify holders of confidential journalistic data of 
applications for orders in relation to that data; the effect of notices of application; 
means of serving an order; and definitions for the purposes of the Bill, so far as 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/720690/crime-overseas-production-orders-bill-impact-assessment.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/720690/crime-overseas-production-orders-bill-impact-assessment.pdf
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these matters fall within the legislative competence of the Scottish Parliament 
and alter the executive competence of the Lord Advocate, should be considered 
by the UK Parliament.” 

 
 
SCOTTISH GOVERNMENT 
September 2018 



This Legislative Consent Memorandum relates to the Crime (Overseas Production 
Orders) Bill (UK legislation) and was lodged with the Scottish Parliament on 7 

September 2018 
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