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Welfare Reform Committee 
 

9th Meeting, 2013 (Session 4), Tuesday, 14 May 2013 
 

Evidence from Department of Work and Pensions Officials 
 

 
A Introduction 

1. At its meeting on 22 January 2013 the Committee took evidence on the 
Work Capability Assessments and Personal Independence Payments (PIP) 
Assessments and from advice agencies on welfare reform more generally. 
The session raised a large number of issues about the implementation of 
these measures and the Committee subsequently agreed to invite officials 
from the Department of Work and Pensions (DWP) to give evidence and 
answer questions. 

2. Section B of this paper provides a summary of the issues that were 
raised on 22 January, although Members may have other issues they wish to 
raise, including those that have emerged subsequently. 

3. A number of these issues have been addressed by an exchange of 
letters between the DWP and Citizens Advice Scotland, which was prompted 
by the original 22 January committee meeting. This exchange is included in 
Section C. 

4. Further information on the Work Capability Assessment process was 
also provided to the Committee by the DWP and is included in Section D. 

5. The Committee has recently received from the DWP a response to its 
FOI request for the level of responses by GPs to requests for information prior 
to the Work Capability Assessment. This is contained in section E. 

6. Two further documents are attached for Members benefit. The first is a 
note produced by SPICe on ‘Work Capability Assessments and Appeals’ 
following the last ‘Your Say’ evidence session on 5 February. The second is a 
House of Commons Library standard note on ‘The Work Capability 
Assessment and Support Allowance’ published in November 2012. 
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B Issues previously raised at Committee 

7. When the Committee last considered these issues on 22 January the 
following issues were raised: 

 

 Advance warning of welfare reform changes 

- rollout of Personal Independence Payments and Universal 

Credit  

 Disability Living Allowance to Personal Independence Payments 

– assessments 

- IT assessment tool 

- role of Salus 

 Liaison with advice agencies 

- general 

- availability of risks and issues register to advice agencies and 

others 

 ‘Digital by default’ – what support will be available to claimants? 

 Dunedin-Canmore Housing Association demonstration project  – 

openness about results 

 DWP advice services 

- online 

- helplines – long waits 

- at Jobcentres 

- paper applications 

 Sanctions 

 – what monitoring is carried out? 

- are there targets? 

 Work Capability Assessment 

-  appeals 

- is there an issue with lack of response from GPs? 
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C Department of Work and Pensions – Citizens Advice Scotland 
exchange of letters 

LETTER TO MICHAEL MCMAHON FROM CITIZENS ADVICE SCOTLAND – 
1 FEBRUARY 2013 
 
Dear Convener, 
 
When I gave evidence at the Committee last week, we discussed some 
issues regarding information available from the DWP and if CAS could 
provide questions we would ask of the DWP. 
 
Although representatives of CAS are on groups with the DWP and have 
relationships with officials, getting details and information is not always a 
simple process. However by providing us with information, processes for 
citizens who need advice would be much simpler. Ultimately it would benefit 
the DWP if CAB were able to be in a position where we were better prepared 
for clients’ needs. 
 
Representatives of CAS do meet with representatives of the DWP, but at our 
next meeting we will be bringing up the issue of lack of detail and information 
available to us and how we access that information from the correct people in 
a timeous answer. Equally we want to increase our dialogue with the DWP as 
they prepare for changes so we can ensure we are aware of processes and 
implementation and also provide our perspective to these. 
 
The following questions are very much from the perspective of what Citizens 
Advice Scotland would like to have answered to help us plan for the expected 
demand in need  for advice from CAB across Scotland as a result of the UK 
Government’s welfare reform agenda. 
 
An example of some of the information we would require to help in our 
planning, training and preparation are as follows. 
 
When and how will Universal Credit and aspects of other changes – for 
example the benefits cap - be introduced in Scotland? Will it be rolled out 
across regions/local authority areas or be introduced for whole country at 
same time.  Can the DWP provide a timetable for the roll out of each policy 
change so that we can prepare our work plans and our training events. This 
timetable needs to include not just the date of implementation but also when 
letters  to claimants explaining changes will be sent out as it is at both points 
that CAB experience spikes in demand.  
 
When will DWP release the detail on what the identity requirements of 
claimants will be. At present we do not know how the identity assurance 
process will work which is a major concern for both claimants but also for CAB 
helping clients complete forms. Advisers will need to be able to access forms 
using identity requirements that do not include personal and confidential 
passwords and anything that could be a data protection issue. However  
without knowing both how the system should be accessed, and what format 
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forms will be, we can neither plan, train, or prepare for this eventuality. CAB 
helped fill out 19,500 benefit forms in 2011/12 – an increase of over 200% in 
the last five years. The move to online forms brings challenges for both 
claimants and CAB in terms of access. This is an issue CAS has raised 
previously and will continue to do so. Alongside this is the fact that people 
need help from their local CAB to fill in forms –digital access or not. 
 
We need much more information on the details of a claimants journey and 
claims process under Universal Credit, what are the support needs that the 
DWP have identified that means claimants are likely to turn to a CAB, eg form 
filling, processes, helplines. This is not just needed in terms of letting CAB 
know what the need from clients is likely to be, but it is to ensure that advisers 
have completed and received the relevant training from CAS. 
 
What services will the DWP people direct people to for advice and information 
and will additional resources be made available directly to those services to 
provide that advice? For example we note that the Minister for Disabled 
People, Esther McVey in a recent PQ said that claimants for the new personal 
independence payment “will be advised that they can ask someone, such as a 
family member, friend or customer representative group for example Citizens 
Advice Bureau to help them complete the form”. We also know that many Job 
Centre Plus offices now refer people direct to their local CAB for help with 
applications or to make phone calls whereas previously this would have been 
done within the JCP with a JCP member of staff. CAB have received no 
additional resources to cope with this increase in demand. 
 
On a similar issue, when advisers assist client to fill in claim forms, advisers 
will seek to ensure that the client agrees that entries are correct, but who will 
be liable for the new £50 Civil Penalty for incorrect information being 
provided? CAB are introducing checks for this where claimants must sign they 
have provided us with accurate information, but we are concerned this could 
be a particularly relevant issue when working with blind or partially sighted 
clients.  
 
What are the DWP plans for increasing and  providing digital access to 
claimants, for example providing additional public access to computers and 
providing additional public access to computers which will allow advisers to be 
able to help  claimants in a confidential setting. We note that in November the 
Work and Pensions Secretary Iain Duncan Smith said in an interview: “We are 
putting a huge amount of access devices into all the JC centres …  we are 
going to work with groups like CAB and the councils to make sure that in all of 
their set ups there is always access to an online device that will get you into 
the system”. We would like to know more about such plans. 
What plans are there for updating and providing information for claimants 
about the major changes ahead? We gather there will be no TV campaigns to 
inform people about changes, so would like to know what information will be 
given, what the timetable will be for this, and will the DWP and gov.uk 
websites be updated to provide information? For examples will accessible and 
understandable benefit/Universal Credit calculators be available? 
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Yours sincerely 
 

Margaret Lynch 
Chief Executive Officer 
 

LETTER TO CITIZENS ADVICE SCOTLAND FROM DWP - 5 MARCH 2013 
 
Dear Margaret, 
 
It was good to meet you on 20th February and have the opportunity for an 
open discussion. I do hope we can build on that sound basis in the future.  
 
During our meeting we discussed your letter to the Scottish Parliament’s 
Convener of the Welfare Reform Committee on 1st February, 2013 in which 
you detailed the issues you would like to raise with DWP. I have set out below 
my response to your points in the order which they were made: 
 
Universal Credit and Other Welfare Reform Changes 
 
Communication over the last six months has increased between DWP and 
CAS and there is regular correspondence sent by my team; a monthly 
timeline with information on Welfare Reform changes, advance copies of 
letters being sent to claimants where possible and immediate notification to 
CAS when information and products become available.  
 
One of your long standing questions has been when will Universal Credit roll 
out in Scotland. Although we know that the UK rollout will begin in October, 
the geographical coverage and the claimant scope have to be signed off by 
UK ministers. Benefit Cap will affect claimants in Scotland later this year but 
again the date has to be signed off. We will let you know as soon as we have 
confirmed dates. 
 
Universal Credit Identity Requirements 
 
Identity requirements will be tested in the Pathfinder area which begins in the 
North West of England in April 2013. We do know that claimants will be 
required to provide evidence that verifies their identity so that we can assess 
eligibility to receive UC and the claimant can also be authenticated to access 
the UC service (via telephony). The types of evidence required will be 
communicated to claimants by UC and must meet minimum DWP 
Departmental Standards.  
 
Claimant Journey and Claims Process 
 
A Universal Credit toolkit for external organisations is in development. Within 
the toolkit there is a Pathfinder claimant journey and information on budgeting, 
claiming, the claimant commitment and other information which should be 
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useful to CABs.  The publication of the toolkit is planned for late March and 
we will let you know the launch date as soon as it is confirmed. 
 
Advice and Support for Claimants 
 
The UC Local Support Services Framework, a link of which was sent to you, 
sets in train arrangements for ensuring that adequate support will be in place 
from October 2013. The Delivery Partnerships Approach emphasises the 
need for close working between DWP and Local Authority managers and 
service providers to agree upon delivery of services at a local level, a holistic 
joined-up service.  
 
The UC LSS Framework covers what services may be needed and through 
locally developed partnerships, these services will be provided. Comments on 
the framework can be sent to localservices.framework@dwp.gsi.gov.uk   by 
15th March. 
 
Civil Penalty 

The Civil Penalty allows DWP to impose a £50 penalty on customers, not on 
organisations. The penalty will not be added to every claimant who has a 
benefit overpayment. Each case will be considered on its own merits. 

Digital Access for Claiming Universal Credit 
 
There are Internet Access Devices (IADs) in all the Jobcentres in Scotland 
which are for claimant’s use. Staff are available to help and support claimants 
navigate the IADs.  
 
There are 12 Local Authority led pilots being run across the UK to look at 
digital inclusion opportunities. The pilots will provide important practical 
lessons on delivering services in an innovative way at the local level, working 
with claimants to identify their needs, how those needs can be met and where 
support can be accessed locally. We will be looking at improving online 
access, so that we can get more claimants using online resources and, where 
they cannot use them, providing assisted support to get online locally at 
libraries, community centres and other community buildings where personal 
computers may be accessible 
 
 Three of these pilots are being run by Scottish Local Authorities: 

 Dumfries & Galloway Council  

 North Lanarkshire Council   

 West Dunbartonshire Council 
 
There are also three Scottish Government funded pilots that are working to 
similar aims: 

 South Lanarkshire Council 

 Aberdeenshire Council  

 Dundee Council 

mailto:localservices.framework@dwp.gsi.gov.uk
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Communications to Claimants  

Letters have been sent to claimants to inform them about Benefit Cap and 
Personal Independence Payment (PIP) and at an appropriate time letters will 
be sent with information about Universal Credit.  The PIP toolkit is available 
on the DWP web site and as I mentioned earlier there will be a UC toolkit 
available next month. At the moment the UC Programme is not considering 
producing a benefits calculator for partners.   
 
There has been claimant preparation material co-produced between DWP 
and the Money Advice Service and now available on MAS web-site including 
a personal planner developed by DWP UC Budget Support team.  
 

Finally I am sure there will be a plethora of communication products to come 
and we will keep you informed as they are developed.  
 
I am copying this reply to the Convenor of the Welfare Reform Committee, 
Scottish Parliament. 
 
Yours sincerely 
 
 
Richard Cornish 
Work Services Director - Scotland 
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D Additional information from the DWP 

1. As discussed at our recent meeting, the written report from the Scottish 
Welfare Reform Committee meeting of the 5 February indicated there was 
some uncertainty about the scoring process for the Work Capability 
Assessments. I thought it would be helpful if I set this out in a brief note 
below. 

 
2. Most people receiving ESA must complete a Limited Capability for Work 
questionnaire (ESA50) at the beginning of their claim. The ESA50 is designed 
to get claimant’s views on how their illness, condition or disability affects their 
ability to perform tasks and daily living activities. The form also encourages 
claimants to supply any supporting evidence (for example from a GP or 
consultant) which they want to be considered as part of the process. 

 
3. Before any face to face assessment an Atos Healthcare professional (HCP) 
will carry out an initial paper check which is called a pre-board check or 
scrutiny. The purpose of the check is to identify claimants who have limited 
capability for work related activity (in IB reassessment cases and re-referral 
cases scrutiny can also cover claimants who are identified as having limited 
capability for work). If the healthcare professional is able to advise on the 
basis of documentary evidence (sometimes supported by further medical 
evidence requested from a GP or other medical professional) the claimant 
does not need to be called for a face to face assessment. All other claimants 
are contacted to make an appointment for the face to face assessment. 

 
4.Before the face to face assessment, a healthcare professional will read the 
ESA50 questionnaire (if completed – for claimants identified as having a 
mental health condition the claim can continue when the ESA50 has not been 
completed. In other cases, failure to complete the ESA50 is likely to result in 
termination of the claim) and consider any additional medical evidence 
supplied by the claimant. During the face to face assessment they assess the 
claimant against a set of descriptors, e.g. manual dexterity or concentration. 
The criteria cover both physical and mental health. 

 
5. Although some reports are completed clerically, the vast majority of reports 
are completed using a computer system (LiMA).  HCPs select the descriptors 
appropriate for each claimant and the system then calculates these into a 
points score. The computer system then sends a copy of the medical report 
(including the system calculated scores) to the DWP Decision Maker whose 
job it is to then consider all available evidence afresh (including that from the 
medical report, the ESA50 and any other relevant information) before making 
a decision.  

 
6.The scores provided on the medical report therefore form part of the 
evidence available to the Departmental Decision Maker, who considers them 
alongside any evidence provided by the claimant. It is the Departmental 
Decision Maker who decides appropriate scoring against relevant descriptors 
as part of their decision making process. The HCP does not make a decision 
on benefit and is not informed of the decision.  
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I hope this information assists in clarifying the position. 
 

 
Una Wiatrek  
Devolution Focal Point, Department for Work and Pensions 
 

 

 

Simon Watkins 

Clerk to the Committee 
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E FOI response 

LETTER TO MICHAEL MCMAHON FROM DWP – 8 MARCH 2013 

Dear Mr McMahon, 

Request for Information – Freedom of Information Act 

Thank you for your Freedom of Information (FOI) request which we received 
on 21 March 2013.  There is an expectation that public authorities will respond 
to FOI requests within 20 working days.  DWP recognizes that it has not done 
so on this occasion.  Please accept our apologies for the delay. 

You asked for: 

1. The number of requests sent to GPs to supply FME. 
2. The percentage of responses from GPs to supply FME that were 
returned within the designated 14 day period. 
3. The percentage of responses to requests to requests for FME that 
were received after the end of the 14 days but which were received before a 
Work Capability Assessment (WCA) was conducted with the applicant. 
4. The percentage of cases in which the provision of FME leads to a 
decision that a WCA is not required determining whether an applicant would 
receive a WCA scoring sufficient to receive Employment and Support 
Allowance. 
5. Figures and percentages relating to the four requests above broken 
down for each of the last 4 available quarters. 
 
In answer to your questions please attached, in Annex 1 the information 
requested. 

Please be aware that the data supplied relating to both ESA and Incapacity 
Benefit Re-assessment cases has been collated for this specific purpose.  
Statistics (in this manner) around the gathering of FME are not routinely 
reported by Atos Healthcare to DWP, therefore the data derived and supplied 
has not been quality assured to National Statistics or Official Statistics 
standard.  They should therefore be treated with caution. 

It should be explained that the date is only held on a claimant’s current default 
assessment centre i.e. where the claimant (through his home address 
postcode) would (if required) attend a WCA.  Data where claimants have 
moved out of Scotland has been removed.  In the “returned after 14 days but 
before WCA” column, this might mean that the FME may have been received 
up to the day of the face to face WCA and therefore cannot be proven that the 
FME was used as part of the scrutiny process which is paper based. 

The Department has decided not to disclose the detailed information in 
relation to the following MACs: Portree, Stornoway, Stranraer, Thurso, Wick, 
Kirwall, Lerwick, Lossiemouth, Newton Stewart, Oban, Banff, Benbecula, 
Campbelltown, Islay Hospital. Golspie, Hawick, Fort William, in accordance 
with Section 40 (2) of the Freedom of Information Act 2000 as it is likely that 
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the individual GP or GP’s Practice could be identified from the release of the 
individual information for these smaller MACs, and this disclosure would 
breach that person’s right to privacy under the Data Protection Act (DPA) 
1998.  This is an absolute exemption and does not require a public interest 
test. 

The attached table includes the aggregated information on a quarterly basis 
for the MACs stated above. 

If you have any queries about this letter please contact us quoting the 
reference number above. 

Yours sincerely 

 

J Coates 

Business Management Team 
Health & Disability Assessments (Operations) 
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ABERDEEN 1091 58.9% 26.4% 49.9% 804 63.1% 24.9% 59.6% 908 62.1% 23.2% 62.1% 951 52.1% 29.2% 57.2% 3754 58.8% 26.0% 56.8%
AYR 1418 62.3% 17.6% 42.6% 1299 68.1% 15.9% 45.3% 1553 67.7% 14.7% 47.4% 1367 66.2% 17.4% 47.4% 5637 66.0% 16.4% 45.7%
DUMFRIES 341 55.4% 22.9% 46.6% 278 61.2% 20.1% 50.4% 342 61.4% 16.1% 53.8% 297 60.9% 18.5% 53.5% 1258 59.6% 19.4% 51.0%
DUNDEE 1369 58.9% 25.9% 45.4% 1169 56.3% 25.8% 53.9% 1180 58.7% 24.2% 56.1% 1435 50.8% 28.4% 52.6% 5153 56.0% 26.2% 51.8%
EDINBURGH 2689 59.7% 22.3% 44.5% 2016 65.2% 18.8% 52.9% 2277 62.4% 20.5% 55.8% 2583 54.8% 26.0% 52.4% 9565 60.2% 22.1% 51.1%
GLASGOW 8566 53.7% 20.1% 37.7% 7534 58.5% 19.2% 41.6% 8307 58.5% 16.4% 43.1% 8004 58.2% 17.2% 44.9% 32411 57.2% 18.2% 41.8%
GREENOCK 121 73.6% 15.7% 50.4% 106 77.4% 12.3% 61.3% 121 78.5% 11.6% 61.2% 107 80.4% 12.1% 55.1% 455 77.4% 13.0% 56.9%
INVERNESS 628 62.4% 20.7% 49.7% 491 60.5% 22.0% 58.9% 484 60.1% 23.6% 59.7% 580 46.6% 29.1% 56.6% 2183 57.3% 23.9% 55.8%
KIRKCALDY 1077 69.5% 21.8% 43.5% 883 70.3% 21.1% 52.1% 943 66.7% 20.7% 61.7% 999 62.0% 22.7% 55.1% 3902 67.1% 21.6% 52.8%
PERTH 25 24.0% 44.0% 56.0% 8 50.0% 25.0% 37.5% 14 35.7% 35.7% 50.0% 9 22.2% 66.7% 77.8% 56 30.4% 42.9% 55.4%
STIRLING 1009 64.1% 21.7% 44.7% 875 67.0% 20.0% 55.0% 869 63.2% 20.6% 57.7% 926 60.2% 23.0% 58.9% 3679 63.6% 21.4% 53.8%
Amalgamated statistics 
for 17 MECs 926 50.8% 27.6% 55.4% 651 57.3% 23.8% 58.2% 702 55.6% 21.5% 60.1% 691 51.1% 22.7% 59.2% 2970 53.4% 24.2% 58.0%
Grand Total 19260 57.8% 23.9% 47.2% 16114 62.9% 20.8% 52.2% 17700 60.9% 20.7% 55.7% 17949 55.4% 26.1% 55.9% 71023 58.9% 22.9% 52.6%

Aggregated Totals 01 Mar 12 - 31 May 12 01 Jun 12 - 31 Aug 12 01 Sep 12 - 30 Nov 12 01 Dec 12 - 28 Feb 13
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Welfare Reform Committee 

9th Meeting, 2013 (Session 4) Tuesday 14 May 2013  

SPICe Briefing Work Capability Assessment and Appeals 

Introduction 

At the Committee’s meeting on 5 February 2013, members heard evidence from 
three ‘Your Say’ witnesses on their experiences of the Work Capability Assessment 
(WCA). In private discussion, members said they were keen to get clarification on a 
number of points and would like to hear from the DWP at a future Committee 
meeting. 

This paper provides some information which might provide a useful starting point, as 
much of the information sought is already in the public domain.  

The areas of interest are: 

 Remit and guidance for tribunals, what do they do, how many witnesses are 
coming in etc. and what you need to launch an appeal, eg is a GP report 
required. 

 How much does each tribunal cost. 

 The points system – who allocates the points. 

 

Background on WCA 

The WCA was introduced to assess entitlement to Employment and Support 
Allowance (ESA) which replaced Incapacity Benefit (IB). It was introduced for new 
claimants in October 2008; for existing IB claimants the process for reassessment 
began in October 2010. The intention is for all existing IB claimants to be reassessed 
by 2014 (it is unclear if there is a specific date for the end of this transition). The new 
system was brought in under the Welfare Reform Act 2007. 

Flaws in the system have been well established, and the best evidence of this is the 
vast number of appeals. Various changes have been made to the WCA following 
internal reviews and recommendations made by Professor Harrington’s independent 
reviews. A full analysis of the reviews and existing criticisms is available in the 
House of Commons Library Briefing: The Work Capability Assessment for 
Employment and Support Allowance (November 2012). 

How the appeal process works 
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The Social Security and Child Support (SSCS) Tribunal deals with disputes about 
various benefits, including ESA. The appeals process is governed by the Tribunal 
Procedure (First-tier Tribunal) (Social Entitlement Chamber) Rules 2008, however 
the Tribunals Service has published “How to appeal: a step-by-step guide” which 
describes the process for potential claimants. There is no requirement for claimants 
to have a GP report in support of their ESA appeal, however, it is acknowledged that 
it may assist their case. Below is an outline of the appeals process. 

 

Deciding whether to appeal: 

 As a broad guide, decisions on benefit entitlement carry the right of appeal. 
Decisions about administrative matters, such as how much a claimant will 
receive, does not carry the right of appeal. 

 Tribunals have the power to decide whether a claimant is legally entitled to 
benefits and can replace the decision a claimant has received.  

 To help claimants decide whether they have a good case, the guidance 
suggests people contact CAB, a welfare rights service, advice centre, law 
centre, solicitor or trade union.  

 The Tribunal Service is free; there are no fees or costs involved for the 
claimant. In addition, the Tribunal Service can contribute to out of pocket 
expenses such as travel, loss of wages or child-minding. 

 The appeal process typically takes between three and eight months. Usually 
only one visit to the tribunal is required – for the actual hearing, which lasts 
between 30 mins to an hour. 

 Preparation for the appeal may involve the claimant gathering evidence to 
support the case.  

Starting an appeal: 

 For social security appeals, claimants have one calendar month from the date 
on which the official letter giving the decision was sent in which to appeal. The 
appeal is regarded as made once it is received by the office that made the 
decision.  

 This can be extended by sending off the appeal as soon as possible and 
explaining why it is late and why it is a good case. An extension of more than 
one year cannot be granted. 

 If the department or council accept there are special circumstances for a 
delay, they can agree an extension. If they do not agree it will be forwarded to 
the Tribunal Service for it to decide on an extension. 
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 A claimant will have to explain his/her ground for appeal, explaining why they 
think the decision is incorrect. Any further evidence to support the appeal 
should be included at this stage, eg from a doctor. This may increase chances 
of having a decision changed in the claimants further by the department or 
council, without the need to take the appeal further. 

 If the department or council considers the grounds for appeal insufficient, they 
may ask for further information. If still not satisfied, the appeal will be sent to 
the Tribunal Service for the Tribunal to rule whether it can go ahead. If the 
Tribunal is satisfied, the appeal can go ahead, if not, the appeal ends there. 

 The appeal must be made in writing, either using a form or a letter. 

The steps up to the tribunal hearing: 

 The department or council has the option at any time, up to the tribunal 
hearing, to change the decision under appeal. If the claimant is not satisfied, 
they can make a fresh appeal. 

 If there are no preliminary problems with the appeal, the department or 
council will send a ‘response’ to the claimant’s appeal. The response may be 
up to 150 pages long. The guidance says, ‘Please do not be put off by its size’ 
as many of the contents should be familiar to the claimant, such as the 
decision being appealed, a summary of the facts, a copy of the appeal letter, 
copies of the supporting evidence etc.  

 A copy of the response will be sent to the claimant and to the Tribunals 
Service. 

 An enquiry form will also be sent to the claimant asking whether they wish to 
continue with the appeal, whether they want an oral hearing or ‘paper’ hearing, 
hearing dates, whether interpreters are required, and whether a 
representative will be joining the claimant.  

 Claimants have 14 days to respond to the enquiry form, although it can be 
extended. Once received, the Tribunal Service will set a date and usually give 
the claimant six weeks notice, although only 14 days notice is required by law. 

 For more complex cases, the Tribunal Service may decide to issue some 
instructions, known as ‘directions’.  An example may be, where the claimant 
had been hoping for some evidence that has not yet materialised, say from a 
GP, the Tribunal might issue a deadline for getting the report. 

 In addition to the oral evidence provided by the individual claimant, the 
claimant can also take along one or more witnesses to support their case. The 
Tribunal has no legal power to force someone to attend. 

 A claimant may also submit written evidence. Any late written evidence may 
result in the Tribunal being postponed to allow both sides to consider the 
contents. 
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 The guidance emphasises the importance of medical evidence to support a 
case. However, there is no obligation to do so. The onus is on the claimant to 
obtain the medical evidence. The guidance states ‘You may like to bear in 
mind that, as a patient, you have a right to a copy of your medical records, 
from your doctor, though you may have to pay a charge’. 

 In exceptional cases, the Tribunal may commission medical evidence. Apart 
from this, the Tribunal will not pay or reimburse medical fees. 

 Claimants can prepare their own submission if they disagree with the 
summary provided by the council or department. The Tribunal may also ask 
the claimant to prepare their own submission to clarify what issues have to be 
decided at the hearing. 

The tribunal hearing: 

 Appeals are heard at tribunal venues and are processed at eight operational 
sites throughout Great Britain. The operational site in Scotland is in Glasgow, 
and there are 25 venues across Scotland for appeal hearings. 

 
 The Tribunal is drawn from a judicial panel appointed by the Lord Chancellor. 

To be appointed, members of the panel have to be qualified in law, medicine 
or accountancy, or in the field of disability, and be independent and impartial. 

 The composition will vary according to each case. For appeals involving DLA 
or attendance allowance, the Tribunal will comprise a Tribunal judge, a 
medical practitioner (GP or consultant) and a disability expert. However, for 
appeals involving industrial injuries benefit, incapacity benefit and ESA, the 
Tribunal will comprise a lawyer and a medical practitioner.  

 For all other cases, the Tribunal will consist of a Tribunal Judge alone. 

 The Clerk to the Tribunal may come and go during the hearing, providing 
administrative assistance. 

 The department or council is entitled to send a representative called the 
‘Presenting Officer’. The guidance states, ‘More often than not, the 
Department for Work and Pensions chooses not to be represented’. 

 Tribunal hearings are open to the public, although it is unusual for members of 
the public to attend. A claimant can ask for the public to be excluded in the 
interests of personal privacy. 

 Like courts, tribunals operate within a set of rules set down by law, act 
independently from government, judge questions of fact and law, decide facts 
on hearing and testing evidence and are obliged to be fair to both sides. 

 Unlike courts, the layout of tribunal rooms are less formal, no one wears wigs 
or gowns, evidence is given at a seated table, there is no oath or affirmation, 
the Tribunal will take the lead in asking questions. 
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 Following introductions by the Tribunal Judge, the representatives for each 
side will be asked to make opening statements if they wish. This will be 
followed by the Tribunal asking questions from both sides, focusing on the 
issues that are in dispute. 

 Evidence from other witnesses will follow. 

 Once the evidence has been completed, the Judge will invite closing 
statements. 

 The Tribunal will consider the decision the evidence and statements in private. 
A decision will either be reached on the day or at a later date for more 
complex cases. 

 

After the hearing: 

 A notice of the decision is either given on the day or sent in the post. 

 The Tribunal has no legal powers to enforce a decision, unlike the courts. 

 In limited circumstances, the claimant can have the Tribunal decision set 
aside (cancelled) and a new hearing arranged. For example, if a document 
was not received in time, if a hearing had been arranged but the claimant or a 
representative did not attend, or some other procedural irregularity. There is a 
time limit of a month to make an application to set aside a decision. 

 If the claimant is not happy with the Tribunal decision, a further appeal can be 
made to the Upper Tribunal. The only ground of appeal can be ‘error of law’, 
which means, for example, that the Tribunal applied the law incorrectly; the 
Tribunal conducted proceedings that breached proper procedures; the 
Tribunal failed to make adequate findings of fact or to give adequate reasons 
for its decision. 

 Following this, further appeals may be made, with permission, to the Court of 
Appeal. 

 
Tribunal costs for WCA appeals 

The vast number of appeals has led to concerns about costs. The Ministry of Justice 
estimated the total cost to Her Majesty’s Courts and Tribunals Service of the 112,320 
ESA appeals disposed of from April 2011 to October 2011 in which the WCA was a 
factor at £26.844 million (HC Deb 26 January 2012 c362w). This averages out at a 
cost of around £240 per tribunal. 

Tom Greatrex: To ask the Secretary of State for Justice what the total cost 
has been of Tribunal Service operations relating to appeals in respect of the 
work capability assessment in 2011-12 to date. [91935] 
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Mr Djanogly: Her Majesty's Courts and Tribunals Service (HMCTS) hears 
appeals against Department for Work and Pensions decisions on entitlement 
to employment and support allowance (ESA) (decisions in which the work 
capability assessment is a key factor) rather than appeals against work 
capability assessment decisions themselves. 

The estimated total cost of the 112,320 ESA appeals disposed of from April 
2011 to October 2011 in which the work capability assessment was a factor is 
£26.844 million. 

These estimated costs were calculated by multiplying the average cost of an 
individual first-tier tribunal—Social Security and Child Support case in 2010-
11 (the latest period for which these data are available)—by the number of 
ESA appeals disposed of in which the work capability assessment was a 
factor. 

The allocation of points 

Guidance for Atos assessors (referred to as HCPs -  Health Care Professionals) in 
completing the WCA is available in the Work Capability Assessment Handbook. The 
DWP has also produced a guide to Employment and Support Allowance – The Work 
Capability Assessment (January 2013). In summary, it is the Atos assessors who will 
identify where an ESA applicant fits a certain description regarding their physical or 
mental function. These ‘descriptors’ attract points depending on level of severity. 
However, it is for the DWP Decision Maker to decide whether a person is entitled to 
ESA. 

Paragraph 1.3 of the WCA Handbook states that the WCA considers an individual’s 
ability in various activities relating to physical and mental function. 

“The assessment is based on “descriptors” in these areas. Descriptors are 
defined in the legislation and “describe” a restriction in an activity – for 
example “Cannot use a suitable keyboard or mouse”. The descriptors are 
presented in a hierarchical manner and attract various points. The descriptor 
representing the most severe level of disability is at the top in each activity. 
This highest descriptor will attract 15 points meaning the person will be 
considered as having limited capability for work”. 

 At paragraph 1.4 the Handbook states: 

“The claimant will be considered as having limited capability for work if he:  
 scores 15 points in respect of the physical descriptors, or  

 15 points in respect of the Mental Function descriptors or  

 15 points in respect of the descriptors in a combination of mental function and 
physical descriptors.” 
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Paragraph 3.17 explains the approach for choosing and justifying the descriptors.  
The HCP must provide evidence with sufficient factual information to lead the DWP 
Decision Maker to understand and accept the choice. 
 
A blank copy of the ESA85 report that ATOS sends to the DWP Decision Maker is 
available at: www.dwp.gov.uk/docs/esa85.ppt  

Nicki Georghiou 
SPICe  
14 February 2013 



WR/S4/13/9/3 

 

Welfare Reform Committee 
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benefits, Working age benefits 

The Work Capability Assessment (WCA) was introduced in October 2008 to assess 
entitlement to Employment and Support Allowance (ESA). The WCA determines 
whether a person has a “limited capability for work”, and also whether they are 
capable of engaging in “work-related activity”. This second part of the assessment 
determines whether an ESA claimant is placed in the “Support Group” or the “Work-
Related Activity Group”. 

The WCA is based on the principle that a health condition or disability should not 
automatically be regarded as a barrier to work, and that for such people work can 
itself have benefits. It has however been controversial from the outset. 59% of those 
who have undergone an initial assessment on making a claim for ESA so far have 
been declared “fit for work”, 40% of such decisions have been appealed against and 
38% of appeals have been successful. Results so far from the reassessment of the 
remaining incapacity benefit claimants which started in October 2010 show 34% 
being found fit for work. 

Welfare rights and disability organisations have voiced concerns about aspects of 
the test and about the way it has been applied. There is particular concern about 
how the test takes account of mental health problems and fluctuating conditions, and 
about the conduct of medical examinations undertaken by Atos Healthcare staff on 
behalf of the DWP. 

Changes have been made to the WCA following internal reviews, and the 
Government has also accepted recommendations made by Professor Malcolm 
Harrington’s independent reviews of the WCA. In his third and final report – 
published in November 2012 – Professor Harrington said that while real progress 
had been made in improving the WCA the “pace and scope” of improvements had 
been slower than hoped and it was “imperative that the momentum for change is 
maintained.”  

Organisations working with claimants are still however highlighting problems with the 
WCA. In a Westminster Hall debate on 4 September 2012, the Chair of the Work and 
Pensions Committee, Dame Anne Begg, said that there was “something 
fundamentally wrong” with the ESA assessment system and the contract Atos was 
delivering. She believed the Government had failed to grasp how “disastrous” the 
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system was, and that it was “not something that can be fixed by a few tweaks here 
and there.” The Government rejected calls for a fundamental review of the WCA, 
emphasising instead that its approach is to make "continuous improvements to the 
process to get the right outcomes for claimants.”  
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Welfare Reform Committee 
 

1st Report, 2013 (Session 4) 
 

Draft Annual Report 2012-13 
 
The Committee reports to the Parliament as follows— 
 
Introduction 
 
1. This report covers the work of the Welfare Reform Committee during the 
parliamentary year 11 May 2012 to 10 May 2013. 
 
Inquiries and Reports 
 
2. During the parliamentary year the Committee produced five reports, all 
related to bills or secondary legislation.  The Committee also published a report on 
research commissioned from Sheffield Hallam University on ‘The Impact of 
Welfare Reform on Scotland’.  In addition the Committee set up an initiative called 
‘Your Say’ to hear views and personal experiences of welfare reform. 
 
3. The Committee’s first report was its Stage 1 report on the Welfare Reform 
(Further Provisions) (Scotland) Bill in May 2012.     
 
4. The second report produced by the Committee in December 2012 detailed 
the Committee’s consideration of a statutory instrument in relation to the transfer 
of powers to make provision for successor arrangements to community care 
grants and crisis loans.  At its meeting on 11 December, the Committee 
considered the information provided by the Scottish Government and took 
evidence from Margaret Burgess MSP, Minister for Housing and Welfare.  The 
Minister moved motion S4M-05130 and the motion was agreed to without debate 
or division. 

5. In March 2013 the Committee considered a statutory instrument which 
made provisions for access to certain ‘passported’ benefits following the 
introduction of Personal Independence Payment.  The report highlighted that this 
would provide for people who are awarded either eight or 12 points in their 
assessment for Personal Independence Payment (PIP) to be eligible for a range of 
other benefits, for example, concessionary bus travel and the Blue Badge parking 
scheme.  The Committee considered the Regulations at its meetings on 5 and 12 
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March 2013, hearing evidence from Scottish Government officials and from 
stakeholder organisations and also received a number of written submissions.   

6. At its meetings on 19 and 26 March and 16 April 2013, the Committee 
considered two statutory instruments which made provisions for access to certain 
‘passported’ benefits following the introduction of Universal Credit. The 
Committee’s report highlighted that the Regulations were intended to ensure that 
access to passported benefits was provided for anyone who moves to Scotland 
from the pathfinder areas in which the UK Government is to pilot Universal Credit.  
In addition, the Free School Lunches Regulations would provide for parental 
receipt of Universal Credit to act as a passport to entitlement for free school 
lunches. The place of free school meals in terms of economic and health benefits 
was the focus of the views provided to the Committee by stakeholders.  In 
considering the Regulations, the Committee took evidence from Scottish 
Government officials, stakeholder organisations and local authority representatives 
and also received a number of written submissions. 

Commissioned research from Sheffield Hallam University  
7. The Committee commissioned research on ‘The Impact of Welfare Reform 
on Scotland’ from the Centre from the Regional, Economic and Social Research at 
Sheffield Hallam University.  The research was carried out by Professor Steve 
Fothergill and Professor Christina Beatty and assessed the likely impact of welfare 
reform across Scotland and in each local authority area.  The research was 
published by the Committee on 11 April 2013 and Professor Fothergill appeared 
before the committee on 16 April to present the findings. 
 
Your Say 
8. At its inception, the Committee started an initiative called ‘Your Say’ to hear 
the views and personal experiences from people across Scotland of welfare 
reform.  The information supplied through Your Say has helped the Committee 
identify and assess what the main issues of the current system are, and what 
areas to focus on when scrutinising the impact of the Welfare Reform Act 2012.   
 
Bills 
 
9. The Welfare Reform (Further Provision) Scotland Bill was introduced to 
Parliament in the previous parliamentary year, but most of the parliamentary 
consideration was undertaken in this parliamentary year.  The Bill was referred to 
the Welfare Reform Committee as lead committee for the consideration of the 
general principles of the Bill.   
 
10. Stage 1 involved scrutiny of the Bill by the Committee and this was 
conducted during April and May 2012 and a call for evidence was issued in March 
2012.  The Committee completed Stage 1 scrutiny of the Bill in May 2012 and 
published its report to the Parliament on 16 May.   
 
11. The report highlighted that the Committee supported the general principles 
of the Bill and believed the Bill was necessary to allow the Scottish Government to 
take powers to implement its responsibilities under welfare reform - a view that 
was shared and universally supported by stakeholders.  The report also outlined 
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the Committee’s concerns about the UK Welfare Reform Act 2012, including the 
impact that its implementation will have on some of the poorest and most 
vulnerable in Scottish society - a view again shared by those giving evidence to 
the Committee.  The report brought the collective concerns from stakeholders to 
the attention of the Scottish Government to inform its future work to mitigate the 
negative impacts of welfare reform under the terms of the Bill as far as is 
practicable, within the powers of the Scotland Act 1998, and within its fixed 
budget.  Consideration of the Bill at Stage 1 concluded with a debate in the 
Chamber on 23 May 2012. 
 
12. Stage 2 proceedings took place on 13 June 2012 and involved 
consideration of a range of amendments to the Bill.  The Bill was passed by the 
Parliament on 28 June 2012. 
 
Subordinate Legislation 
 
13. In this parliamentary year the Committee considered seven statutory 
instruments. 
 

 Section 30 Order on the Social Fund (1 instrument) 
 Passported benefits (3 instruments)  
 Council Tax Regulations (3 instruments)  

 
 
With regards to the Council Tax Regulations under the UK Government Welfare 
Reform Act 2012 the previous system of council tax benefit, which supported 
people on low income to meet their Council Tax liabilities, was abolished in April 
2013. Responsibility for delivering Council Tax support has been ‘localised’ to the 
Scottish Government which received a transfer of funding from the UK 
Government, cut by 10% from forecast 2013/14 levels, to deliver future support 
arrangements.  
 
The Council Tax Regulations put in place a schedule of reliefs, to be known as 
'Council Tax Reductions' to make provision for Council Tax Benefit claimants to 
receive an equivalent 10% reduction in their council tax liability (provided their 
circumstances remain the same). The overall intention was to ensure, as far as 
possible, that no Council Tax Benefit claimant in Scotland was disadvantaged 
during 2013/14 as a result of this abolition and reduction in UK funding.   
 
 
Visits 
 
Visit to Dunedin Canmore Housing Association 
14. The Committee visited Dunedin Canmore Housing Association in Edinburgh 
on 30 October 2012, to learn more about the work it was doing in relation with its 
involvement with the DWP’s demonstration projects for the direct payment of 
housing benefit.  The Committee met staff from Dunedin Canmore, officials from 
City of Edinburgh Council and Dunedin Canmore tenants for discussions. 
 
Atos fact-finding visit 
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15. Three members of the Committee visited the Atos assessment centre in 
Edinburgh in November 2012 to get an overview of the Work Capability 
Assessment for Employment and Support Allowance.  Following the visit, the 
members reported back to the Committee at its meeting on 11 December 2012. 
 
Engagement and innovation 
 
16. Local authorities are at the forefront of delivery of many of the changes with 
welfare reform, for this reason the Committee has consulted the local authorities 
on a number of issues.   
 
Local authorities’ preparations for welfare reform 
17. During the summer recess the Committee issued a letter to all local 
authorities asking if they could provide information on how passported benefits are 
allocated by each authority.  In January 2013 the Committee wrote to all local 
authority Chief Executives asking to provide details of any work that their local 
authority had undertaken to assess the impact of welfare reform, and of any 
measures that were being put in place to respond to the implementation of the 
reforms from April 2013.  
 
Media coverage 
18. Welfare reform has increasingly been in the news through the parliamentary 
year and the Committee attracted considerable media attention. The 
commissioned research received front page newspaper coverage for instance and 
the Your Say sessions were covered by television news. 
 
Twitter 
19. Now with 401 followers, Twitter has been a useful tool in promoting the 
Committee’s work.  It has also proved to be beneficial for keeping up to date with 
relevant stakeholder’s work and to widen its reach to interested parties.  Follow 
@sp_welfareref if you wish to keep up to date with the Welfare Reform Committee 
on Twitter. 
 
Equalities  
 
20. Many of those on whom welfare reform impacts are people with disabilities  
and the Committee has sought to make sure that they have a voice through the 
Committee.  As well as taking evidence through representative organisations, the 
Committee has heard directly from individuals affected by strokes, blindness, 
cerebral palsy, learning disabilities, multiple sclerosis and mental illnesses.   
 
21. The Committee held two Your Say evidence giving sessions as part of its 
formal Committee meetings.  Six people who originally submitted their story 
though Your Say were invited to the Parliament to give evidence to the Committee.  
In addition, the Committee held an informal meeting in Glasgow in April 2013 in 
partnership with the Poverty Alliance, which allowed the Committee to hear directly 
from the people of Glasgow about their experiences of welfare reform.  The Your 
Say initiative has been beneficial to the Committee’s work and will continue to run 
through the parliamentary year 2013/14.   
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Meetings 
 
22. The Committee met formally 15 times during the parliamentary year.  Two 
meetings were held entirely in private and nine meetings included items in private.  
The main reasons for taking business in private were to consider draft reports and 
to discuss work programme matters.  The Committee has also met informally in 
Glasgow in April 2013. 
 
23.     The Committee has invited UK Ministers responsible for welfare reform to 
formally give evidence to the Committee publically on a number of occasions, 
however, to date, these requests have not been accepted.  The Committee did 
hold private meetings with the Parliamentary Under Secretary of State for Work 
and Pensions In November 2012 and with the Secretary of State for Work and 
Pensions in March 2013.   
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