
 
Correspondence from Professor George Gretton, University of Edinburgh 
 
First drafting issue 
 
Section 4(6) says: 
 

Although delivery by electronic means constitutes effective delivery in relation to a 10 
traditional document, what is received by that means is not to be treated as being the 
traditional document itself. 

 
When I first read that, I was not sure what its meaning and effect were. I then went 
back to the SLC Report. At p 72 is this statement:  
 

Subsection (6) is included to remove any doubt as to the status of what the recipient 
receives following electronic delivery. In implementation of recommendation 19, the 
provision makes clear that what is received (eg a fax or a PDF file) is not the 
executed document and so cannot, for example, be recorded or registered. 

 
Perhaps I am guilty of being slow on the uptake (which would not be for the first 
time...) but for me that meaning did not emerge clearly out of subsection (6). The 
Committee might wish to consider whether the subsection might perhaps be 
amended so as to ensure that slow-witted readers (such as myself) understand 
subsection (6) as meaning what it was intended to mean.  
 
Second drafting issue 
 
My other concern is with s 4(2). This reads: 
 

The requirement [for delivery of a traditional document] may be satisfied by delivery 
by electronic means of (a) a copy of the document, or (b) a part of such a copy. 

 
This does, I think, work for contractual documents. But I am worried that it may 
cause problems for certain other types of document. For example, Jack owns a 
house and is selling it to Jill. They enter into a contract (“missives”). This contract will 
say that Jack must deliver to Jill a “disposition” (= a valid and registrable deed of 
transfer), plus the keys, while she must pay him the price. If Jack can simply send 
her a fax of the deed, or a scan of it, he has satisfied his contractual obligation. But 
that’s no good to Jill, because she can’t register a faxed or scanned deed. (See  
above.) 
 
(There is also the worry that sending a faxed or scanned version of just the last page 
of such a deed would suffice for delivery.) 
 
It is true that s 4(5) says that if not otherwise agreed etc then “delivery may be by 
such means (and in such form) as is reasonable in all the circumstances.” But as I 
read it, that is about which type of electronic delivery is to be used (flash key, email 
etc), and not about the more basic issue of electronic delivery as such. 
 



I don’t think that the provision, if left unamended, would be likely to cause major 
problems in practice. No doubt common sense would prevail. Still, some amendment 
would, in my view, be desirable. 
 


