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Submission from Scottish Law Commission 

Signatures in Scots Law: Form, Effect, and Proof 

This research paper seeks to state the law as of August 2014.  Unlike Scottish Law 

Commission documents such as our Discussion Papers and Reports, we have not 

had the benefit in preparing this paper of consultation with others with relevant 

knowledge and practical experience such as solicitors and financial service 

providers, and have relied upon our own resources entirely.  We have however made 

every effort within the limits of the time available to ensure the accuracy and 

comprehensiveness of our analysis. 

Form 

Paper (traditional) documents 

1.1 What constitutes signature in Scots law in the context of traditional paper 

documents?  Although “signature” derives from the Latin signum, meaning “sign, mark or 

seal”, today it usually involves the application of some version of a party’s name to the 

document by that party.1  In general, signature is a voluntary act of a party in relation to a 

document by which it becomes an expression of that party’s wishes and intentions.  

Signatures are of course used in contexts where their legal effect is at best evidential: e.g. to 

make a claim of ownership of a book on its flyleaf; or to declare one’s presence at a 

particular place, as in a visitor’s book; or to take responsibility for the contents of a 

manuscript, as in an examination script book; or to send personal greetings to another 

elsewhere, as in birthday, Christmas, retirement or get well cards.  But they can have a 

greater legal effect where the intention is to create legally enforceable rights and duties 

(whether immediately or in the future) through the document being signed, as for example in 

a contract, a will or a disposition of heritable property.2  It is with the effectiveness of 

signatures in this sort of documentary context that this paper is concerned.  It should be 

noted, however, that signature is not necessarily enough by itself to make a document 

legally effective: in a multi-party document it may not come into effect before all parties have 

signed, while a unilateral document may require delivery to its beneficiary and/or an 

equivalent, such as registration in a public register, to become effective.  

 

1.2 The requirement of voluntariness mentioned above implies the absence of external 

controls on the signatory’s signing mechanism.  So it has been held that there was no 

                                                

1
 Advanced electronic signatures (for which see below, para 1.17) involve the application to an electronic 

document, not of a name, but of a unique electronic identifier of the owner of the signature. 
2
 Robert Rennie and Stewart Brymer, Conveyancing in the Electronic Age (2008), para 2.09; John M Halliday and 

Iain J S Talman, Conveyancing Law and Practice (2
nd

 edn, 1996), para 3.08.  
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signature when an illiterate person simply copied his name over lines made on the paper 

with a pin by another.3    Taking account of technological developments in the ways in which 

documents may be created and by which people may indicate on documents the 

“authenticating intention” which they believed to be the defining characteristic of a signature 

for the purposes of the law, however, the Law Commission for England & Wales suggested 

in 2001 that “what is required therefore is something which is not purely oral and which 

evidences that authenticating intention.”4 

 

1.3 An account of the present Scots law on signatures may begin (but not end) with the 

Requirements of Writing (Scotland) Act 1995 (RoWSA).  This has two main aspects in the 

present context.  The first is to require the use of a certain form of writing in a limited number 

of transactions (including contracts for the sale of land, and wills), with the main feature 

being a subscription or subscriptions (that is, a signature by the party or parties to be bound 

by the document applied at the foot of the document’s final page (excluding annexes and the 

like) and, if necessary, in further subsequent “signature pages”).5  The second is to provide 

an optional facility whereby a subscription to any document may be made probative, or self-

proving, by having certain characteristics (see below para 1.38-1.39), and being made 

before or acknowledged to, a witness who also signs the document in that capacity.6   

 

1.4 Commonly in the highly formal documents which are made probative the text will 

design the parties by their full names (e.g. Thomas Broun Smith).  But for that party’s 

subscription to be probative it need only include the signer’s forename and/or initial followed 

by surname (e.g. Thomas B Smith), while an abbreviated or familiar form of a forename may 

be used as part of this (e.g. Tom Smith).7  It is thought by some that the signature must also 

be legible, since probativity requires that the document “bears” to have been subscribed by 

                                                

3
 Crosbie and Pickens v Pickens (1749) Mor 16814.  It is however no objection to a signature that the signatory 

has gone over his or her original signature and reinforced it because it was too faint: Stirling Stuart v Stirling 
Crawfurd’s Trustees (1885) 12 R 610.  
4
 Law Commission, Electronic Commerce: Formal Requirements in Electronic Transactions: Advice from the Law 

Commission (December 2001), para 3.28. Note also the very wide definition of document in Civil Evidence 
(Scotland) Act 1988, s 9.  
5
 Superscription is possible only for the monarch, who does not have time to read the documents she signs. 

6
 The significance of probativity will be explored further below in the section on Proof.  For wills of more than one 

page to be probative every sheet must be signed by the testator (but this need not be by way of subscription): 
RoWSA s 3(2). 
7
 Section 7(2).  This is however without prejudice to any other rule of law relating to the subscription or signing of 

documents by members of the Royal Family, by peers or by the wives or the eldest sons of peers (s 7(6)).  See 
further George L Gretton and Kenneth G C Reid, Conveyancing (4th ed, 2011), para 17.04 (p 296). 
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the granter.8  On the other hand, if the witness is to be taken as either seeing the signature 

being applied, or receiving the signatory’s acknowledgement of the signature, it may be that 

his or her attestation on the document can overcome any illegibility of the main subscription.9  

It is not required that the subscription be the signer’s usual signature.  It is however not 

allowed to sign by reversing the usual order of forename followed by surname, or to sign 

with a name not one’s own, whether in whole or in part.10  It would definitely not do to 

subscribe in a name which bore no relation to that set out in the document: for example, 

“Flora MacDonald” when the document text spoke of “Charles Edward Stuart”.  While 

persons of full capacity are free to call themselves what they wish in Scots law, “provided 

that any change is made with publicity, good faith, and the absence of any improper 

object”,11 that freedom does not extend to a freedom of signature in formal documents in the 

sense of allowing absolute inconsistency between text and subscription.   

 

1.5 The 1995 Act is more liberal in allowing the following also to be a valid subscription 

where only formal validity is necessary: 

 a name which is not the signatory’s full name (e.g. the forename Tom standing 

without a surname; a stand-alone surname would not however be enough,12 nor 

would a name which was not that of the signatory as designed in the document),  

 a description (e.g. Mum),13  

 an initial (e.g. TBS),14 or  

 a mark (e.g. X).15  

                                                

8
 Gretton and Reid, Conveyancing, para 17.04 (p 297); Rennie and Brymer, Conveyancing in the Electronic Age, 

para 2.09.  Cf Halliday and Talman, Conveyancing, vol 1, paras 3.07, 3.104.  
9
 For what is required of the witness as such, see RoWSA s 3(7).  

10
 Gretton and Reid, Conveyancing, para 17.04 (pp 296-7). 

11
 Thomas Innes, Advocate, “Name and Change of Name”, Encyclopaedia of the Laws of Scotland, vol 10 

(1930), paras 289, 290 and 305; Stair Memorial Encyclopaedia, Child and Family Law Reissue, para 222 
(focused on parents’ freedom of choice in naming child).  For changes of names in the Registers of Births Deaths 
and Marriages see Stair Memorial Encyclopaedia, Registration of Births, Deaths, Marriages, etc Reissue, paras 
36-39.  
12

 Cf the pre-1995 Act case of American Express Europe Ltd v Royal Bank of Scotland plc (No 2) 1989 SLT 650, 
OH, where signing with a surname only was held to be enough under the then law.  
13

 See Rhodes v Peterson 1971 SC 56.  Note also Draper v Thomason 1954 SC 136 (“Connie” enough).  
14

 In the law as it stood before RoWSA came into force (1 August 1995) there were special rules for what were 
known as writs in re mercatoria.  While the rules on this subject had become very unclear in their effect by 1995, 
leading to their abolition by the 1995 Act, a governing principle was that the requirements of formality were 
relaxed for documents being deployed in business transactions.  Thus where subscription might have been 
required under the previous law, a party’s initials, if proved or admitted to be genuine and the person’s 
accustomed mode of signing, would suffice to make a writ in re mercatoria binding.  See Halliday and Talman, 
Conveyancing Law and Practice, vol 1, paras 3.73-3.77.  The 1995 Act does not limit this relaxation of formality 
to business documents, however.  
15

 See Crosbie v Wilson (1865) 3 M 870 (where it was held that a will which was attested but at the end bore only 
the testator’s name with, in words only, the statement “her mark” was ineffective); Donald v McGregor 1926 SLT 
103, OH (in which the ill testator was too weak to sign her dictated will in full, and so signed only “Mary T McG” 
and added her cross as her mark; held the will was invalid).   
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But these must each be the person’s usual method of signing, whether generally or only for 

documents of the kind in question, or if the person intended it to be a subscription of the 

document.16  Since the document so signed is not probative, the party’s usual method of 

signing or the intention to subscribe may have to be proved before it can take effect.  

Legibility does not seem to be even implicitly required, however.   

   

1.6 The 1995 Act does not expressly limit a signature for any of the above purposes to 

the application of pen and ink to paper by the hand of the signatory.  So can it be in pencil, 

for example?   There may be a question whether a pencilled and so relatively easily erased 

signature can really manifest the signatory’s final commitment to the document; but the 

answer may be that it is for the other party to show that lack of final intention, not for the 

signatory to prove its existence.17  In Jollie v Lennie (2014) the dispute was over a purported 

will handwritten and subscribed on each side of a single sheet of A5 paper by the testator 

before a witness who also signed, all in pencil.  The will was held to be effective but the fact 

that it was written in pencil throughout was not a point put in issue against this conclusion at 

any stage of the proceedings.18    

 

1.7 Under the pre-1995 law it was held that the application of an embossed stamp 

bearing a facsimile of a party’s signature and of a cyclostyled print of a party’s signature 

could not be subscriptions to formal deeds.19  The modern courts have however held that 

faxes of subscribed missives are by themselves insufficient to meet the requirements of the 

1995 Act, although there has been uncertainty as to whether such a fax might be sufficient 

communication that a subscribed acceptance missive existed, so concluding a contract.20 

 

                                                

16
 RoWSA s 7(2)(c).  

17
 The position would be different, however, if the issue was whether or not a party’s pencilled subscription had 

subsequently been erased so that as it stood the document appeared to be unsubscribed.  On its face the 
document could not then be probative in relation to that party even if attested.   
18

 Jollie v Lennie [2014] CSOH 45. The rule requiring all sheets of a will to be signed to make it probative (above 
note 1) was met because there was only one sheet of paper, albeit written on both sides thereof; but it was not 
probative because the document does not seem to have borne the name and address of the witness apart from 
her signature, nor a testing clause or equivalent. 
19

 Stirling Stuart v Stirling Crawfurd’s Trustees (1885) 12 R 610 (embossed stamp); Whyte v Watt (1893) 21 R 
165 (cyclostyle). Halliday and Talman, Conveyancing Law and Practice, vol 1, paras 3.08, 3.105, regard these 
cases as still authoritative in relation to the 1995 Act but they are not cited in this context by Gretton and Reid, 
Conveyancing, or Rennie and Brymer, Conveyancing in the Electronic Age, or David A Brand, Andrew J M 
Steven and Scott Wortley, Professor McDonald’s Conveyancing Manual (7

th
 edn, 2004).  

20
 See EAE (RT) Ltd v EAE Property Ltd 1994 SLT 627; Signet Group plc v C & J Clark Retail Properties Ltd  

1996 SC 444; Merrick Homes v Duff 1996 SC 497; McIntosh v Alam 1997 SCLR 1171, 1998 SLT (Sh Ct) 19; 
Park Petitioner (No 2) 2009 SLT 871 (OH).   
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1.8 Where probativity is not sought or formal validity not required for a document, all the 

forms of signature recognised in the 1995 Act must nonetheless also be valid in relation to 

that document, and the question is whether  there are other forms that might be valid as well.  

So for example need a signature be a subscription (i.e. appear at the end of the document) 

to be binding?  What if it appears at the top or in the middle of the document, or along the 

margin of a page, or on the backing?  In pre-1995 Act cases about wills, however, it was 

held that such signatures were ineffective to make a valid testamentary document,21 and that 

would still clearly be the result in that particular case today, since the 1995 Act requires wills 

to be subscribed.  But wills may be a special case in which it is essential to be as certain as 

possible that the testator intended the whole of the document to have legal effect.  It is not 

uncommon, however, to find in contexts other than wills the use of pre-printed documents 

with marked places for the application of signatures which are not at the foot of the page, 

and it may be that since these are places clearly intended for effective signings the result is 

indeed to bind the signatory to whatever the legal effect of the document may be.  Again, 

suppose a handwritten document in which the writer begins “I, AB, hereby contract to supply 

goods to CD”; can AB be taken to have “signed” this document if it bears no subscription?   

 

1.9 In an informal document intended to have binding effect only upon signature by the 

party to be bound, that party typing his or her name at the end of a writing might, it is 

thought, be capable of being a signature if it was so intended by the typist.  This could be 

shown, for example, by a statement to that effect in the body of the text, or perhaps by a 

word or phrase immediately before the alleged signature, such as “Signature” or “Signed”, 

whether or not also placed there by the signatory.  Another possibility might be a statement 

from the party to whom the typist was to be liable under the document that a typed signature 

was acceptable. 

1.10 Do the nineteenth-century cases holding that the use of an embossed stamp or a 

cyclostyle did not constitute signature for formal deeds22 also govern the twenty-first century 

possibility of inserting into a word-processed informal document a file containing a scanned 

hand-written signature in a similar context, with a result which can then be printed out, 

whether by the creator of the document or another person?23  Might a PDF and a fax 

                                                

21
 See McLay v Farrell 1950 SC 149 (mid-document); Robbie v Carr 1959 SLT (Notes) 16 (margin); Boyd v 

Buchanan 1964 SLT (Notes) 108 (backing).   
22

 Above, para 1.7; Stirling Stuart v Stirling Crawfurd’s Trustees (1885) 12 R 610 (embossed stamp); Whyte v 
Watt (1893) 21 R 165 (cyclostyle).  
23

 See Rennie and Brymer, Conveyancing in the Electronic Age, para 2.09: “A signature must be in handwriting 
and not printed, typed or otherwise artificially created.” This may however apply only to formal documents.    
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including a facsimile of a handwritten signature applied to a writing by the signatory also be 

treated as signed so as to confirm the signatory’s intention to be bound by the writing? 

1.11  Whyte v Watt, the case about cyclostyled signatures, is of considerable interest in 

regard to this question, because the decision was actually about whether a notice of 

objection to the retention of another person’s name on the Register of Voters under section 4 

of the Burgh Voters Act 1856 had been “signed by the person objecting” as the section 

required.24  The method by which the cyclostyled signature was produced is set out in some 

detail in the report of the case:      

Hugh Watt did, with a certain instrument called a stencil-pen, perforate the letters 

forming his signature upon a prepared waxed skin stretched on a frame. He then 

placed the notice under the waxed skin, and passed an inked roller over the said 

waxed skin perforated as aforesaid, and the ink from the roller passing through the 

perforations in the waxed skin produced the signature on the notice. The signature 

was formed entirely by Hugh Watt; no other person was employed in the operation, 

and no use was made by Hugh Watt of any stamp, die, or engraved plate in forming 

his signature.25 

His reason for performing this complicated process is also explained: 

When letters or words have been formed on the said waxed skin by the stencil-pen, 
sheets of paper to the number of 100 or more can be placed successively under the 
waxed skin, and upon the inked roller being passed over the waxed skin the letters or 
words are produced on the sheet of paper immediately under the waxed skin.26 

He could thus be spared the effort of physically writing his signature for as long as the 

cyclostyle continued to work.  The sheriff’s decision that Mr Watt had indeed signed the 

notice was upheld by an unanimous Division of the Court of Session, the opinion of which 

was delivered by Lord Kinnear: 

The word “signed” is not a technical word but a word of ordinary language. 
Subscription is a method of signing. It is not the only method. We are therefore to 
consider whether the method of authentication described in the case can properly be 
called “signing.” Now, upon that question, we have the advantage of a decision of the 
Court of Common Pleas, in the construction of a similar provision in the 6th of the 
Queen, chapter 18, which requires that a “notice of objection shall be signed by the 
objector.” In Bennett v. Brumfitt, L. R., 3 C. P. 28, the Court held that this requirement 
was satisfied although the objector had not subscribed the notice but had affixed his 
name to it by means of a stamp on which was engraved a facsimile of his ordinary 
signature. I cannot suppose that when the Legislature has employed the same 
language in a Scots Act as in a previous English Act, it intended to prescribe one 

                                                

24
 Whyte v Watt (1893) 21 R 165.  

25
 Ibid, 165-6. 

26
 Ibid, 166. 
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method of authentication in England and another in Scotland, and I should be very 
slow to differ from the learned Judges in England as to the meaning of an ordinary 
word in the English language.  

I see no reason why the word “signed,” in this statute we are considering, should be 
construed differently from the same word in England, and I am therefore of opinion 
that the mode of authentication described in the special case is a sufficient 
compliance with the statute.27 

Elsewhere in his opinion Lord Kinnear expressed the view for which the case is commonly 

cited, i.e. that this mode of signature would not do for a formal subscription;28 but the 

judgement is actually a strong authority for a wider approach to the concept of signature 

where formal documents are not involved.   

1.12 The matter of facsimile signatures produced by scanning methods has also been 

addressed thus in an English case by Laddie J: 

"[I]t is now possible with standard personal computer equipment and readily available 
popular word processing software to compose, say, a letter on a computer screen, 
incorporate within it the author's signature which has been scanned into the 
computer and is stored in electronic form, and to send the whole document including 
the signature by fax modem to a remote fax.  The fax received at the remote station 
may well be the only hard copy of the document.  It seems to me that such a  
document has been 'signed' by the author."29   

What is crucial to the judge’s conclusion here, however, is that the application of the copy of 

the signature to the document is by its author.  The same conclusion would presumably be 

reached if the copy signature was applied by an appropriately authorised person, or if an 

unauthorised application was subsequently ratified by the author; but not otherwise.  We 

deal below with the possibility that the situation described by Laddie J gives rise to an 

electronic signature where the document completed on computer or on-line is in fact never 

printed and has only an electronic existence.  But, given the approach to be found in Whyte 

v Watt, we think that in hard copy form the signature produced by means of a scanning and 

a printing process could be valid in relation to a document not requiring formality for its legal 

effectiveness to be achieved. 

Electronic signatures  

1.13 In our Discussion Paper on Formation of Contract we reviewed the law on electronic 

signatures.30  These are legally defined in the Electronic Communications Act 2000 as: 

                                                

27
 Ibid, 166-7. 

28
 Ibid, 166.  

29
 Inland Revenue Commissioners v Conbeer [1996] BCC 189, 194.  

30
 Review of Contract Law: Formation of Contract (Discussion Paper No 154, 2012), paras 7.30-7.37.  



 

8 

 

“… so much of anything in electronic form as  

(a) is incorporated into or otherwise logically associated with any electronic 

communication or electronic data; and 

(b) purports to be so incorporated or associated for the purpose of being used in 

establishing the authenticity of the communication or data, the integrity of the 

communication or data, or both.”31 

1.14 This makes it clear that only an electronic document can have an electronic 

signature.  The signature indicates that the document comes from a particular person and is 

to be treated as a whole.  We noted further that under the 2000 Act there are essentially two 

levels of electronic signature, the first designated as “simple”, the second as “advanced”.  

The former merely meets the definition just given.  It is therefore satisfied by the typing of a 

name into an email or a document created on a computer, or by the insertion into such a 

document of an electronic facsimile of a “wet ink” signature which is then transmitted 

electronically by way of faxes or scanned versions in PDFs attached to emails.32  But it has 

been held (correctly, we think) that an email address including the sender’s name 

automatically inserted by the internet service provider upon transmission of an email is not 

an electronic signature when that name does not appear in the body of the email.33     

 

1.15 In 2001 the Law Commission for England & Wales suggested that clicking a website 

icon may amount to a signature in appropriate circumstances.34  This view has since been 

borne out in the first-instance decision of Bassano v Toft (2014).35  In that case it was held 

that the requirement in section 61 of the Consumer Credit Act 1974 that a consumer credit 

agreement had to be signed “in the prescribed form” was satisfied by the consumer clicking 

an “I Accept” button on a defined part of the computer screen upon which the loan 

agreement was also presented.  The form was prescribed in The Consumer Credit 

(Agreements) Regulations 2010, which lays down that the consumer’s signature must be in 

a space indicated in the document for the purpose and dated, and also recognises that the 

agreement may be concluded electronically and that the document may contain “information 

about the process or means of providing, communicating or verifying the signature to be 

                                                

31
 Electronic Communications Act 2000, s 7(2) (implementing Directive on a Community framework for electronic 

signatures [1999] OJ L 013/12).  
32

 Golden Ocean Group Ltd v Salgaocar Mining Industries PVT Ltd [2012] 2 All ER (Comm) 978, para 32.  For 
cases of contracts being concluded by simple electronic signatures on emails see Baillie Estates Ltd v Du Pont 
(UK) Ltd [2009] CSIH 95; Nicholas Prestige Homes v Neal [2010] EWCA Civ 1552; Immingham Storage Co Ltd v 
Clear plc [2011] EWCA Civ 89; Green (Liquidator of Stealth Construction Ltd) v Ireland [2011] EWHC 1305 (Ch).  
33

 J Pereira Fernandes SA v Mehta [2006] EWHC 813 (Ch), [2006] 1 WLR 1543.  
34

 Law Commission, Electronic Commerce: Formal Requirements in Electronic Transactions, paras 3.36-3.38.    
35

 Bassano v Toft [2014] EWHC 377 (QB). See especially paras 39-46.  



 

9 

 

made by [the consumer]”.  Mr Justice Popplewell commented that he could “see no reasons 

of policy why a signature should not be capable of being affixed and communicated 

electronically to an agreement regulated by the Act, just as it can for other documents which 

are required to be signed.”36  The signature in this case is a simple electronic one. 

 

1.16 There also arose in Bassano v Toft another aspect of the question raised earlier 

about places marked for signature in a document.37  Mr Justice Popplewell summarised the 

issue and his decision upon it thus: 

“There arises a further question whether the location of such signature is in the form 

prescribed by Regulation 4(3)(a) which requires it to be in "the space in the 

document indicated for the purpose". The words "I accept" appear in such a space, 

but Mrs Bassano's name appears on the previous page. In my view the statutory 

regulation is fulfilled. A signature need not consist of a name, but may be of a letter 

by way of mark, even where the party executing the mark can write …The signature 

may consist of a description of the signatory if sufficiently unambiguous, such as 

"Your loving mother" or "Servant to Mr Sperling" … In the Borro Loan Agreement, the 

signature is made by the electronic communication of the words "I Accept" which are 

in the space designated for a signature. They constitute a good signature because 

the word "I" can be treated as being the mark which is unambiguously that of Mrs 

Bassano affixed for the purposes of authenticating and agreeing to be bound by the 

terms of the document. The signature is therefore in the designated space by reason 

of the words "I Accept" being in that space. The name on page one is of relevance 

because it is evidence that "I" is Mrs Bassano's mark, if any were needed in addition 

to the evidence that it was she who clicked the button; but it is the words "I Accept" 

which constitute the signature, not the name on the previous page.”38 

1.17 The advanced electronic signature is differentiated from the simple one just 

discussed by a process of external certification making the signature one that is uniquely 

linked to and capable of identifying the signatory, using means which can be maintained 

under the signatory’s sole control and linked to the data into which it is incorporated or 

otherwise logically associated in such a way that any subsequent change in that data is 

detectable.39  The process of certification involves satisfying the certificate provider of one’s 

identity and receiving thereafter the electronic signature which is uniquely linked with that 

person.  It takes the form of a “pair of keys”, one “private”, the other “public”.  Each of these 

is a unique string of prime numbers expressed in binary digits and paired with each other.  

The signatory applies the private key to the document it wishes to sign, which thereafter can 

only be opened and read by another party who has been issued with and applies to the 

                                                

36
 Para 43.  

37
 See above para 1.8.  

38
 Bassano v Toft, para 45 (references omitted).  

39
 Electronic Communications Act 2000, s 7(3).  
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document the public key.  The advanced electronic signature is thus a strong confirmation of 

both the authenticity and integrity of the document, in that it is possible to be reasonably 

certain of who produced the document and that it is the document produced by that person.   

 

1.18 The “smart card” which the Law Society of Scotland is now producing for its 

members will be capable of applying an advanced electronic signature to electronic 

documents produced by them.  In particular this will enable solicitors to make use of 

electronic documents throughout the entirety of conveyancing transactions, from the 

completion of missives through the preparation of dispositions and on to the registration of 

title.  The Electronic Documents (Scotland) Regulations 2014 (SSI 2014/83) state that an 

advanced electronic signature is required for both the formal validity and probativity of an 

electronic document, with additional requirements for probativity being issue of the signature 

under a qualified certificate by a qualified certification provider as defined under the 

Electronic Signatures Regulations 2002 (SI 2002/318).  The 2014 Regulations thus match 

the 1995 Act in imposing higher requirements of formality for probative documents than for 

those for which formal validity only is required.  We believe that the Law Society “smart card” 

will enable solicitors to meet the requirements for probativity, and it will therefore also be 

capable of use when only formal validity is needed.  Simple electronic signatures, however, 

cannot be even formally valid subscriptions of electronic documents.  

 

1.19 The 1995 Act as amended makes clear that for an electronic document to be formally 

valid the advanced electronic signature must be applied by the granter of the document (a 

matter which may need to be proved if challenged), while to make the document probative it 

must “bear” to have been authenticated by the granter.40  

 

Effect    

1.20 While there are some exceptions in e.g. the Requirements of Writing (Scotland) Act 

1995 as amended and a number of consumer protection statutes such as the Consumer 

Credit Act, the law does not impose any requirement of signature to make a document 

provable, binding on the parties to it, and enforceable.  It may become binding if, for 

example, the parties manifest an intention to be bound by it by appropriate reference to it at 

the relevant time (e.g. when forming a contract), or simply through a regular course of 

                                                

40
 RoWSA ss 9B and 9C. 
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dealing between them.41  But subscribing a document which on its face is intended to have 

legal effect, for example as a contract, a will, a form of payment such as a cheque, a transfer 

of property such as a disposition of a home, a receipt of goods delivered, or an admission of 

liability such as an IOU, is generally well understood as committing the signer to whatever 

the legal effects of the document may be.  This is so whether or not the document has been 

read or understood by the signer.42  “The fiction is that if a party signs at the foot of a page 

that party must have read everything above the signature.”43  The inherent individual 

distinctiveness of a hand-written (or holograph) signature is important here as a strong 

manifestation of a particular person’s intention to be bound by the document.   

 

When signing doesn’t bind 

1.21 There are some important qualifications to the generalisation that to sign is to 

become bound by a document.44  For example, it is accepted that a party who signs a 

document is not bound by it if that party can prove (on the balance of probabilities) that the 

document signed was completely different from that which the party thought he or she was 

signing.  Examples include the party signing the document thought to be an administrative 

act in the winding up of an estate but which was actually a discharge of the party’s rights in 

that estate, signing a disposition of land thinking that it was only a will, or the rather 

improbable case of a party signing a cheque believing it to be a visitors’ book.45  Actual 

cases where such a plea has been successful are however extremely rare unless the error 

was induced by representations of the other party to the document.46  So where a party 

signed a contract without reading it over but then discovered that a material alteration had 

been made to it compared with the previous draft, about which he had not been told, it was 

                                                

41
 See generally W W McBryde, The Law of Contract in Scotland (3

rd
 edn, 2007), chapter 7. 

42
 Leading Scottish cases on this are Young v Clydesdale Bank Ltd (1889) 17 R 231; Laing v Provincial Homes 

Investment Co 1909 SC 812.  Note also McCutcheon v MacBrayne 1964 SC (HL) 28.  
43

 Rennie and Brymer, Conveyancing in the Electronic Age, para 2.08 
44

 A unilateral document will also need delivery to its beneficiary before it becomes binding on the grantor.   
45

 Hannah v Hannah (1869) 6 SLR 329, 330 (discharge of rights in estate thought by signatory to be merely an 
administrative step in winding up estate in effective); McBryde, Contract, para 15.18; Ellis v Lochgelly Iron and 
Coal Co Ltd 1909 SC 1278, 1282 (discharge of claims signed in belief it was receipt for past payments of 
compensation held ineffective).  In Gillespie v City of Glasgow Bank (1879) 6 R 813 G had without his knowledge 
been assumed as a trustee, with one consequence being that his name was registered as a shareholder in a 
bank for shares held by the trust.  The only proof that G had agreed to this was his signature on a mandate to 
pay dividends to law agents.  By a majority the court accepted G’s evidence that he had signed the mandate in 
the belief that it referred to another trust of which he was a trustee and held that he had never agreed to become 
a shareholder and was therefore not liable as a contributory in the bank’s liquidation.  A contrasting case arising 
from the same bank failure is Roberts v City of Glasgow Bank (1879) 6 R 805. 
46

 Fletcher v Lord Advocate 1923 SC 27 (document represented to be agreement to arbitrate on all points in 
issue between shipbuilders and government in fact excluded certain elements).  For unsuccessful cases see 
McBryde, Contract, paras 15.40-15.42. 
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held nonetheless binding upon him.47  A party is of course not bound by a document signed 

as the result of fraud, force and fear or undue influence by the other party;48 or indeed where 

the force is exerted by a third party, as in the cases where under improper pressure from 

husbands seeking loans from banks in respect of their business indebtedness wives signed 

guarantees and securities in favour of the banks.49  If the hand of the writer is guided by 

another person, the signature is invalid.50 

 

Signing by way of a third party 

1.22 A third party’s signature may be treated as equivalent to a person’s signature to 

make the document so signed binding on the latter person in certain circumstances.  This is 

an example of the general law whereby one person may represent and bind another in the 

latter’s legal affairs if appropriately authorised to do so.  For example, a person may grant a 

power of attorney authorising a third person to sign a document on the former’s behalf.51  

But, while a power of attorney is itself a document requiring signature by the authorising 

party to make it effective, there is nothing in the law that requires such writing to authorise a 

third person to sign on one’s behalf.  An oral mandate may be enough, as may be holding 

out by conduct.52  The third party actually signing should however ensure that the signature 

is indeed clearly given as another’s agent or representative, for example by a statement in 

the text of the document or immediately before the signature that it is given “for and on 

behalf of” or “per procurationem” [p.p.]  that other person.53  Otherwise there is a substantial 

risk that the third party will be found to have undertaken personal responsibility under the 

                                                

47
 Selkirk v Ferguson 1908 SC 26.  

48
 See e.g. Earl of Orkney v Vinfra (1606) Mor 16481 (party signed after being threatened with a “whinger” 

[sword]); Hogg v Campbell (1864) 2 M 848 (fraudulent representations about document’s contents); Gray v Binny 
(1879) 7 R 332 (son’s document consenting to disentail because of undue influence upon him of mother and her 
solicitor).  
49

 Trustee Savings Bank v Balloch 1983 SLT 240.  In the line of cases beginning with Smith v Bank of Scotland 
1997 SC (HL) 111 the ground of challenge to the guarantee or security is the bank’s failure to take steps to have 
the wife independently advised, which is contrary to good faith where the bank has reason to think that her 
consent may have been vitiated by the husband’s misrepresentation, undue influence or other wrongful act.  
Third party fraud also generally does not constitute a ground of avoidance but there are exceptions: McBryde, 
Contract, para 14.44.  
50

 Moncrieff v Monypenny (1710) Mor 15936; Clark’s Executor v Cameron 1982 SLT 68.  It is permissible to have 
the hand supported by the wrist: Noble v Noble (1875) 3 R 74.  
51

 Gretton and Reid, Conveyancing, para 17.14. Powers of attorney may also be used in other contexts involving 
the handling of another person’s affairs (e.g. if a person is absent or incapable of acting).  
52

 On “apparent authority” arising from the principal’s conduct see Reid and Blackie, Personal Bar, ch 13(I); Laura 
J Macgregor, The Law of Agency in Scotland (2013), chapter 11(I). For an example of a person being authorised 
to sign using the name of the authoriser see Dodd v Southern Pacific Insurance Co Ltd [2007] CSOH 93 (Lord 
Bracadale).   
53

 See for an example Digby Brown & Co v Lyall 1995 SLT 932. 



 

13 

 

document.54  Merely adding after the signature a designation showing a representative 

capacity (e.g. Director, Partner, Secretary, Agent, Trustee) will not generally be enough.55      

 

1.23 Section 9 of the Requirements of Writing (Scotland) Act 1995 makes provision for 

subscriptions by authorised third parties of paper documents (including wills) on behalf of 

granters who are blind or unable to write, although nothing in this prevents a blind person 

subscribing or signing the document him- or herself.56  The inability to write may arise from 

physical disability as well as illiteracy, so section 9 would today provide the solution for 

persons whose illness made it difficult for them to sign documents.57  It is thought that the 

person who is unable to write as a result of illiteracy may also subscribe a document so as to 

make it formally valid by making a mark upon it at the appropriate place provided that the 

mark is that person’s usual method of signing or the mark is intended to be the person’s 

signature.58   

 

1.24 If a person can be authorised to sign in his or her own name so as to bind another 

person to a document, there seems no reason in principle why a person cannot be 

authorised to attach a signature page pre-signed by another person to a document so as to 

bind the latter to that document.  The authority to do so will have to be capable of proof, so 

should ideally be in writing; and its scope should be clear.  But the legitimacy of providing 

such authority seems indisputable.  

 

Forgery 

1.25 A forged signature, i.e. a third person purporting to provide another’s actual 

signature, is generally ineffective for the purpose of making the document so signed effective 

in law against the party whose signature has been forged.59  The general rule is probably 

most amply illustrated in the context of unilateral documentation such as negotiable 

instruments (bills of exchange, cheques and promissory notes).60  In MacLeod v Kerr (1965), 

for example, a rogue Galloway had possession of a chequebook which had been stolen from 

                                                

54
 See Macgregor, Agency, paras 12.06-12.07; forthcoming Report on Trust Law (Scot Law Com No 239, 2014), 

para 13.2. 
55

 Macgregor, Agency, para 12.07.  
56

 RoWSA s 9.  
57

 As in Stirling Stuart v Stirling Crawfurd’s Trustees (1885) 12 R 610 (where the party used a stamp embossed 
with a facsimile of his signature because he suffered from scrivener’s palsy) and Donald v McGregor 1926 SLT 
103, OH, (where the dying testator dictated her will to a third party but was too weak to complete her subscription 
in full and concluded it by making a cross as her mark).   
58

 See RoWSA s 7(2)(c). See further para 1.5 above. 
59

 See e.g. Bills of Exchange Act 1882, s 24; Partnership Act 1890, s 6.   
60

 See e.g. Gloag & Henderson, The Law of Scotland (13
th

 edn, 2012), paras 19.34, 46.18. 
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the account-holder Craig.  In buying a car from Kerr, Galloway paid with a cheque from the 

stolen chequebook, signing the cheque in the name of Craig.  The bank holding Craig’s 

account was not liable to pay Kerr.61  But the principle is found in operation in other kinds of 

unilateral document: in Muir’s Executors v Craig’s Trustees (1913), for instance, a forged 

signature on a heritable security was held to be ineffective and not binding on the estate of 

the now deceased victim of the forgery.62  More recently, in McLeod v Cedar Holdings Ltd 

(1989), a husband forged his wife’s signature on documents purporting to grant a standard 

security by them over their jointly owned matrimonial home.  The security was held to be 

subject to partial reduction in so far as it purported to affect the wife’s one half pro indiviso 

share in the home.63 

 

1.26 The courts are also quick to prevent even innocent third parties benefiting from 

another’s fraud such as forgery of a signature.  In Clydesdale Bank v Paul a stockbroker’s 

clerk entered into a transaction in the stockbroker’s name without the latter’s knowledge. In 

order to meet a balance due, the clerk forged a cheque in the stockbroker’s name (along 

with another’s – the Dixon Brothers who were the Clydesdale’s customer) which was 

cashed. The bank thereafter sought to recover the amount from the stockbroker as the clerk 

could not be found.  The court held that the stockbroker was bound to repay the amount to 

the bank as it had been obtained by the fraud of his representative and the stockbroker was 

benefited by the fraud to the amount of the balance that had been met by way of the forged 

cheque.64 

 

Alterations 

1.27 If an initially genuinely signed document is fraudulently altered in some way by a 

rogue, the document in its altered form does not bind the party liable on it as a result of its 

signature.  So in Royal Bank of Scotland v Watt (1991) a cheque drawn on the bank by a law 

firm for £631 was fraudulently altered by the payee to one for £18,631.  It was held that the 

bank, having paid out £18,631 in cash to an innocent third party who had acquired the 

                                                

61
 MacLeod v Kerr 1965 SC 253.  The issue in the case was the ownership of the car: did that remain with Kerr or 

had it passed to Gibson, a good faith sub-buyer for value from Galloway?  The court held for Gibson. 
62

 Muir’s Executors v Craig’s Trustees 1913 SC 349. For other more recent examples of forged documents which 
had been registered see Santander plc v The Keeper [2013] CSOH 24 and McVicar v GED and Ors [2014] 
CSOH 61 (but nothing turned on the forgery in either case, it being accepted that the forged deed was a nullity).  
63

 McLeod v Cedar Holdings Ltd 1989 SLT 620.  The security thus continued to affect the husband’s one-half pro 
indiviso share of the house but the court was satisfied that this would not in fact prejudice the wife’s position.  
64

 Clydesdale Bank v Paul (1877) 4 R 626.  See also McVicar v GED and Ors [2014] CSOH 61.  
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cheque from the payee for its apparent face value, could not debit the law firm’s account with 

that amount and had its remedy only against the third party.65   

 

1.28 What if the alteration to the document is not fraudulent but simply a correction of a 

mistake in its text such as the mis-spelling of a name, a wrong date or a grammatical error?  

The 1995 Act contains rules about the steps that need to be taken to make valid alterations 

to traditional documents that are to be subscribed for the purposes of formal validity or 

probativity.66  A document may be altered before any subscriptions have been applied, in 

which case the alteration is part of the document as subscribed.67  Or the document may be 

altered after subscription, in which case the alteration must be separately signed by the party 

to be binding upon him or her.  In the case of formally valid documents, the party’s initials or 

mark at the relevant point will suffice; but if an alteration is to be probative it must be signed 

with the party’s name and attested, with the alterations also being described in a testing 

clause.  It may be a matter for proof whether an alteration was made before or after 

subscription of the document.68    

 

1.29 The rules just stated would be those which would apply in any Scottish equivalent to 

the important English case of Koenigsblatt v Sweet (1923).  That was a case about a sale of 

land by S to K and his wife where after S had signed the contract, K only signed on his side 

and S’s solicitor then without S’s authority deleted all references to K’s wife in the contract.  

The contract was held binding on S by the English Court of Appeal because it found that he 

had ratified his solicitor’s action before later attempting to withdraw.69  In current Scots law, S 

would have to have signed all the alterations for them to be effective.  Homologation (or 

ratification) is no longer allowed to make good defects of formality in contracts where, as in 

the sale of land, that is required under the 1995 Act.70   Instead the statutory personal bar 

would have to be applicable, i.e. K, as the party seeking to enforce the contract, would have 

to show that he had acted or refrained from acting in reliance on the contract with the 

                                                

65
 Royal Bank of Scotland v Watt 1991 SC 48.  

66
 RoWSA s 5 and Sch 1.  Section 9E of the Act enables The Scottish Ministers to make regulations as to the 

effectiveness or formal validity of or presumptions to be made with regard to alterations made to electronic 
documents whether before or after authentication; but no such regulations have yet been made.  It is to be 
recalled that if an advanced electronic signature is applied to an electronic document one effect is that any 
subsequent change to that document will become automatically apparent (see above, para 1.17).  
67

 Whether or not the subscriber realises that there has been an alteration: see Selkirk v Ferguson 1908 SC 26. 
68

 Note that there are special rules about the alteration of wills, under which the testator may revoke the will in 
part by deletion or erasure without authentication.  The testator can also revoke the whole will in various informal 
ways.  See further Gloag & Henderson, paras 39.09-39.11.  
69

 Koenigsblatt v Sweet [1923] 2 Ch 314 (CA).  
70

 RoWSA s 1(5).  See further below, paras 1.32-1.36. 



 

16 

 

knowledge and acquiescence of S, and that he, K, had been affected to a material extent by 

so acting and would also be adversely affected to a material extent if S was allowed to 

withdraw.71 

 

1.30 There are no statutory rules for the alteration of informal traditional documents, but 

where these are, or are to be, subscribed it will help to make the position clear if the 

techniques given by the 1995 Act are used.   It will otherwise be a matter for evidence if 

necessary to show, on the balance of probabilities, whether or not any alterations were 

made pre- or post-subscription, or, in the latter case, whether or not the alterations were 

authorised in advance or subsequently ratified by the party subscribing.  We discuss 

subsequent ratification further below (paras 1.32-1.36).   

 

1.31   Where a document has more than one page, it is factually possible to substitute a 

page or pages in the document, and since normally only the last page is subscribed it will not 

be immediately apparent that there has been any change to the document post-subscription.  

The document shown to have been so amended will not bind the subscriber unless he or 

she has either authorised or ratified the change.72  Such authorisation or ratification might be 

shown by use of the techniques described above in relation to the substitute page.   

 

Homologation, ratification and adoption 

1.32 Homologation occurs when a party has expressly or impliedly by conduct recognised 

the validity of an obligation which that party has the right to challenge.  Its effect is to prevent 

the party exercising that right of challenge.  “The law of homologation proceeds on the 

principle of presumed consent by the party who does the acts to pass from grounds of 

challenge known to him and sciens et prudens [with knowledge and understanding] to adopt 

the challengeable deed as his own.”  It is retrospective in effect and fully validates the 

obligation in question.73  It is not however to be inferred from the mere silence or inactivity of 

a party.74 

 

                                                

71
 RoWSA s 1(3), (4).   

72
 For judicial disapproval of an unauthorised and unratified “slipping” of pages in a previously subscribed 

document see Hawthornes v Anderson [2014] CSOH 65 paras 86-87 (Lord Woolman). For authorisation see 
above paras 1.22-1.24; for ratification see below paras 1.32-1.36. 
73

 On homologation in general see Gloag, Contract , 544-6; Gloag & Henderson, para 7.07; Reid and Blackie, 
Personal Bar, paras 1.11-1.15, 7.01-7.03; Macgregor, Agency, ch 11(II).  
74

 See British Linen Co v Cowan (1906) 13 SLT 941.  
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1.33 The doctrine has had three major areas of application.  The first was in relation to 

documents defective in their required form but this has now been abolished by the 1995 Act, 

as already noted above.  The two other major areas remain part of the law, however.  The 

first of these relates to voidable transactions, that is, transactions which can be challenged 

because they were brought about by wrongful acts of another party such as fraud, facility 

and circumvention, undue influence, or misrepresentation.  If the victim homologates the 

transaction despite the possibility of challenge, then it remains binding.  The last major area 

is in the law of agency, where a party (A) acts on behalf of another (P) without having P’s 

authority to do so.  P may however homologate (or ratify, as it is more usually put in this 

branch of the law) so that the transaction entered by A becomes binding on P. 

  

1.34 Ratification has even been said to be applicable in the case of forgery, in a House of 

Lords case about a bill of exchange bearing to have been accepted by Mackenzie whose 

signature had however been forged by Fraser.  Lord Blackburn said in the course of his 

speech finding (with the rest of the court) that Mackenzie was not liable on the bill:  

[I]t would still be enough to make Mackenzie liable if, knowing that his name had 

been signed without his authority, he ratified the unauthorised act.  Then the maxim 

omnis ratihabitio retrotrahitur et mandato priori equiparatur would apply.75 

Lord Blackburn continued: 

I wish to guard against being supposed to say that, if a document with an 
unauthorised signature was uttered in such circumstances of intent to defraud that it 
amounted to the crime of forgery, it is in the power of the person whose name was 
forged to ratify it so as to make a defence for the forger against a criminal charge.  I 
do not think he could.  But if the person whose name was without authority used 
chooses to ratify the act even though known to be a crime he makes himself civilly 
responsible just as if he had originally authorised it.  It is quite immaterial whether this 
ratification was made to the person who seeks to avail himself of it or to another.76 

1.35 It has however been argued since that “ratification” is an inapt term when what the 

actor has done is a complete nullity, as in the case of a forged signature and, perhaps, the 

unauthorised act of an agent.  The word “adoption” is to be preferred in such cases: “a man 

may adopt an obligation on which he had originally no liability, and in certain cases adoption 

may be inferred without any express contract to that effect.”77  It may be that adoption is not 

                                                

75
 Mackenzie v British Linen Co (1881) 8 R (HL) 8, 14, per Lord Blackburn.  

76
 Ibid.  In the context of bills of exchange statutory provision under which certain parties to a bill are “precluded” 

from challenging forged signatures upon it in certain circumstances should also be noted (Bills of Exchange Act 
1882, ss 24, 54, 55).  See further Gloag & Henderson, para 19.34; Reid and Blackie, Personal Bar, paras 17.01-
17.12.  For an example see Alexander Beith Ltd v Allan 1961 SLT (Notes) 80.  
77

 Gloag, Contract, 546. See further Gloag & Henderson, paras 7.07-7.08; Reid and Blackie, Personal Bar, paras 
1.30-1.32; Macgregor, Agency, para 11.33 (pp 296-7); and Dodd v Southern Pacific Insurance Co Ltd [2007] 
CSOH 93 (Lord Bracadale).   
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generally retrospective in effect, unlike homologation; that is, the adopter’s liability exists 

only from the time of adoption.78  But the other conditions for homologation, particularly that 

of the adopter’s knowledge and understanding of the step being taken, seem applicable also 

in adoption cases.79   

 

1.36 Outside the areas where formal documents are required, therefore, it would seem 

perfectly consistent with the principles just outlined to say that a party may homologate, ratify 

or adopt a document to which the party’s genuine signature has been attached without prior 

authority or which has been altered in some way since the signature was initially applied, 

again without prior authority, always provided that the homologating, ratifying or adopting 

party knew and understood what had happened in the sense of being aware that a possible 

right of challenge was being given up.  

 

Proof 

1.37 It is worth beginning this section with the concept of the burden of proof.80  A party 

who has the burden of proof of any issue of fact but does not lead any evidence, or the 

evidence led leaves the matter still in doubt, fails on that issue.  In general the burden of 

proof falls on the person who initiates the proceedings, but the fact or facts initially in issue 

may be admitted by the opponent, who then has the burden of proving any substantive line 

of defence (for example, admitting a signature on a document but then seeking to prove that 

it was procured by the other party’s misrepresentation).  That defence evidence may in turn 

be countered by contradictory evidence from the other side, sometimes termed the shifting 

of the burden of proof during the case; but “[n]ow the preferred description for the process 

whereby one party may be expected to dispel any adverse inferences raised by the other 

party’s evidence is ‘provisional’ or ‘tactical’ burden.”81  Overall -  

                                                

78
 Gloag, Contract, 546.  

79
 In the forged signature case of Muir’s Executors v Craig’s Trustees 1913 SC 349 it was held that constructive 

knowledge, arising because the victim’s agent knew of the forgery (but did not tell his principal about it), was 
insufficient for a finding that the document (a heritable security) had been adopted by the victim.  In Dodd v 
Southern Pacific Personal Loans Ltd [2007] CSOH 93 para 100 it is suggested, applying dicta by Lord Blackburn 
in Mackenzie v British Linen Co (1881) 8 R (HL) 8, 14, that a party can authorise in advance the application to a 
document of an imitation of his or her signature by another party.  This however raises difficult questions of 
principle, in our view.  Note also Financial Ombudsman Service, Ombudsman News (July 2005), Case Studies 
47/1.  
80

 See generally Margaret L Ross and James Chalmers, Walker and Walker The Law of Evidence in Scotland (3
rd

 
edn, 2009), chapter 2. 
81

 Ross and Chalmers, Evidence, para 2.1.2.  
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[t]he burden of proof rests on the party who alleges the affirmative.  The maxim is ei 

qui affirmat, non ei qui negat, incumbit probatio (on he who asserts, not he who 

denies, is the obligation to prove).82 

1.38 The question of proving that a signature is genuine can best be understood by first 

considering the concept of the probative, or self-proving, subscription as set out in the 

Requirements of Writing (Scotland) Act 1995.83  The basic point is that a subscription in the 

correct form will be presumed to be that of the party whose subscription it purports to be, 

and to have been applied on the date and at the place stated in the document (if there is any 

such statement).  The signature of the witness to the subscription, coupled with the inclusion 

in the document of a testing clause or equivalent stating the name and address of the 

witness and also (optionally) the date and place of subscription, provides the proof of the 

subscription.  The reduction of the requirement of two witnesses to one by the 1995 Act 

reflected the abolition of corroboration in civil cases in 1988.84  The 1995 Act of course 

recognises that the genuineness of the subscription may be challenged, as also the validity 

of the attestation process; but the burden of proof is on the person making that challenge.   

 

1.39 With non-probative subscriptions and signatures, on the other hand, the authenticity 

of the writing as that of the signatory has to be established by appropriate proof before the 

document can be treated as a basis for any legal rights or duties that party may have under 

it.  Thus in South of Scotland Electricity Board v Robertson (1968), for example, an action for 

payment for the supply of electricity failed because no evidence was led that the signature to 

a form applying for the electrical supply was the defender’s.85   

 

1.40 Authorisation, homologation, ratification and adoption would also be matters for proof 

by the party claiming that one or the other had occurred.   Since they may all be made by 

way of express oral or written statement, or arise from a party’s conduct, any form of 

evidence may be led in relation to these matters.  

 

1.41 The proof has to be to the civil standard of balance of probabilities, which “applies to 

every substantive issue which is necessary to prove the case”.86  Even although the conduct 

in question may also give rise to criminal charges, the evidence has to be assessed on the 

                                                

82
 Ross and Chalmers, Evidence, para 2.2.4. 

83
 RoWSA ss 3, 4 and 7. 

84
 Civil Evidence (Scotland) Act 1988, s 1.  

85
 South of Scotland Electricity Board v Robertson 1968 SLT (Sh Ct) 3. 

86
 Ross and Chalmers, Evidence, para 4.2.1.  
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balance of probabilities rather than as putting a question beyond reasonable doubt.  But “the 

court has acknowledged that the more serious or unusual the allegation made in civil 

proceedings the more cogent, clear, or careful and precise will be the evidence needed to 

satisfy the civil standard.”87     

 

1.42 The limits of what may be led as evidence depend on relevancy (connection to the 

case subject-matter) and admissibility (rules, generally exclusionary in nature, imposed to 

constrain what may be taken as evidence, usually for policy reasons).88  The position with 

regard to proof of documents has been summarised thus by Professor Fiona Raitt:    

“A document which is not self-proving … may be proved to be authentic by means of 

any competent evidence available and acceptable to the court.  Such evidence may 

well be that of the person who made the document or someone who saw it being 

compiled.  Equally a document that is not self-proving may be challenged as to its 

authenticity by any admissible means available to the party challenging it …”89 

1.43 In litigation, of course, there may be no issue over whether the party actually signed, 

and no need to prove it because it is an admitted fact.  The question in the case may rather 

be of the kind described earlier in this note, e.g. that the signature was procured by improper 

pressure from the other party, or that the signatory thought that that the document being 

signed was something completely different from what it actually was.  But in contexts other 

than litigation there may also be a need to prove that a signature is what it purports to be 

even although there is no challenger.  So wills that are simply subscribed and not attested 

must be “set up”, that is, proved to be what they appear to be, before they can be used to 

found the process of confirmation (appointment) of executors in the sheriff court.  The 

process involves a summary application to the sheriff with evidence that the will was indeed 

subscribed by the testator.  But if the subscription is attested so that it is self-proving, an 

application for confirmation as executor can proceed straightaway.90   

 

1.44 The courts have to deal with questions about the genuineness of signatures and 

documents not infrequently.  The judges scrutinise documents with a sceptical eye, 

especially where what they purport to be cuts across other credible evidence in the case.  

Thus for example in a recent case Lord Tyre refused to accept the evidence of a note of a 

meeting made in a party’s diary when there was other evidence that the matters noted had 

                                                

87
 Ross and Chalmers, Evidence, para 4.3.1. 

88
 Ross and Chalmers, Evidence, chapter 1.  

89
 Fiona Raitt, Evidence (3

rd
 edn, 2001), p 196.  

90
 Gloag & Henderson, para 39.06.  
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not been discussed at the meeting held on the date in question: “I do not require to go so far 

as to find that the pursuer’s purpose in writing the calculation in his diary was to fabricate 

evidence to support his case at proof; it is enough for me to say that, having regard to the 

whole circumstances, I am satisfied that this part of the diary entry was not made during a 

meeting with Mr MacDonald on or about 18 May 2006, and that the pursuer’s evidence that it 

was so made was not true.”91  In another case Lord Hodge declined to accept a document 

listing properties belonging to a group of brothers as evidence that they had formed a 

partnership with regard to the development of some of these properties; it was later in date 

than the alleged formation of the partnership by five or six years, and included properties 

acquired after that date; and the compiler and purpose of the document remained 

unknown.92  In Jollie v Lennie (2014), on the other hand, where the dispute was over a 

purported will handwritten and subscribed on each side of a single sheet of A5 paper by the 

testator before a witness who also signed, all in pencil, the document was held to be an 

effective will, but only after the most minute analysis by the judge of its physical condition, its 

content, and its consistency with the evidence of witnesses about its writing.93 

 

1.45 Expert evidence is often used in the context of allegations of forgery in civil cases.  In 

Young v Archibald (1999), for example, there were allegations that the pursuer’s signature 

on a disposition of a property he had co-owned with the defender had been forged and was 

thus not binding upon him.  After hearing from two concurring handwriting expert witnesses 

led by the defender without reply from the pursuer, the court decided on the balance of 

probabilities that the signature had not been forged.94  In Dodd v Southern Pacific Insurance 

Co Ltd (2007), on the other hand, the pursuer claimed that his apparent signatures on 

various loan and related documents and on an application for internet banking facilities with 

the first defender had been forged by the second defender (his estranged wife).  A 

handwriting expert gave evidence that such forgery was highly probable and was not 

contradicted by any evidence led for the defenders.  The judge accepted that the signatures 

were not those of the pursuer.  He noted also that there was evidence that the second 

defender had perhaps signed in the pursuer’s name other documents not directly in issue in 

the case.95  The case may illustrate the delicacy with which judges approach the balance of 
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 Sutherland v Bank of Scotland plc [2014] CSOH 113. 

92
 Gillespie v Gillespies [2011] CSOH 188;  

93
 Jollie v Lennie [2014] CSOH 45. All this was despite the virtually probative form of the document (above, para 

1.6 and note 18).  
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 Young v Archibald 1999 GWD 4-205; accessible in full text at http://www.scotcourts.gov.uk/search-
judgments/judgment?id=899987a6-8980-69d2-b500-ff0000d74aa7.  For another case involving an allegation of a 
forged signature on a disposition, although being decided on other legal issues, see Kaur v Singh 1999 SC 180.  
95

 Dodd v Southern Pacific Insurance Co Ltd [2007] CSOH 93 (Lord Bracadale). 

http://www.scotcourts.gov.uk/search-judgments/judgment?id=899987a6-8980-69d2-b500-ff0000d74aa7
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probability of allegations of forgery in civil cases: had the second defender been subject to a 

criminal charge, stronger evidence might have been needed to find that she was guilty 

beyond a reasonable doubt, but it was enough for the decision of the case in hand to 

conclude that the pursuer was not the signatory.  

 

Conclusion  

1.46   It has been observed that the law stated in the Requirements of Writing (Scotland) 

Act 1995 does leave open opportunities for fraud:      

For a person determined on fraud, the rules in the 1995 Act do not form much of an 

obstacle.  The possibilities here are numerous.  The granter’s signature could be 

forged.  Or the granter could be persuaded to sign by misrepresentation, or by force 

and fear, or by the application of undue influence.  Another approach would be to 

allow the granter to sign normally, but then to alter what has been signed.  Since the 

granter only signs at the end (except in the case of probative wills), it would be 

possible to substitute some of the earlier pages.  If the document is too short to have 

earlier pages, it would still be possible to add text into the space reserved for the 

testing clause, or to make alterations elsewhere in the deed which are then declared 

in the testing clause (falsely) to have been added before subscription.96   

One could now add electronic documents to the possibilities: the forging of a simple 

electronic signature, for example, or the application of any electronic signature, simple or 

advanced, by somebody other than the person who is entitled to use it. 

1.47 Safeguards against such fraud exist although they are limited.  With probative 

subscriptions, the signing witness must “know” the granter.97  In practice this often means 

that an introduction between the persons involved took place, with the granter perhaps 

providing proof of identity such as a passport or driving licence, just before the granter 

subscribed the document;98 and it can also be the case that the witness is told by the granter 

that the subscription already on the document is indeed his or hers before the former adds 

his or her signature.99  Transactions where formally valid documents are required are usually 

handled by solicitors “who are in general trustworthy and can be relied on not to tamper”.100  

Finally there are the rules about proof which can be applied when it is sought to enforce an 

apparently obligatory document by way of court action.  Probative documents apart, it will be 
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 Gretton and Reid, Conveyancing, para 17.25. 

97
 RoWSA s 3(4)(c)(i). 

98
 Gretton and Reid, Conveyancing, para 17.05. 
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 RoWSA s 3(7).  

100
 Gretton and Reid, Conveyancing, para 17.25.  See also George L Gretton and Andrew J M Steven, Property, 

Trusts and Succession (2
nd

 edn, 2013), para 30.11: “The Scottish rules about execution of deeds are 
undemanding; some would say not demanding enough.” 



 

23 

 

for the party who maintains that a document is genuine to prove it, which will still leave the 

other party free to prove its defences against the claim, all questions being determined on 

the balance of probabilities rather than the criminal standard of beyond reasonable doubt.   

 

1.48 Further safeguards are conceivable:  

In many countries, deeds of a certain class require to be executed in front of a 

notary, who is regarded as a state official.  In Scotland deeds have always been 

executed privately. … [But a] system which depends on execution in front of notaries 

is likely to be slow and expensive.  The Scottish system is fast and cheap.  These are 

important advantages, particularly in the commercial world.  Whether these 

advantages outweigh the drawbacks is a matter on which opinions may differ.101 

One could add that the adoption of a notarial or other “public” system would necessarily 

entail the creation of safeguards against fraudulent notaries and/or public officials.  For the 

moment, however, the position in Scotland is settled and, while it may well be that the 

incidence of fraud is growing, the civil as well as the criminal law do provide means for 

proving it and stopping it having adverse effects upon the victims where detected.   

 

1.49 A final observation is that forgery is perhaps more likely in unilateral documents such 

as cheques and wills than in the multi-lateral documents which will be the typical examples 

in which counterpart execution is used and in which the parties will be represented by 

solicitors whose duty it is under money-laundering regulations to check the identity of their 

clients.   

 

1.50 This paper has been written in support of the recognition of the use of signature 

pages and digital communications technology as significant elements in the process of 

executing documents in counterpart under the Legal Writings (Counterparts and Delivery) 

(Scotland) Bill.  While that Bill does not in and of itself reduce the risk of fraud, or seek to 

deter fraudsters, it does not make the risk of fraud any greater than it already is.  Safeguards 

against the effectiveness of fraud (in particular forgery and the mis-use of genuine 

signatures) already exist in the civil law, not least in the requirement that a document must 

be proved to be genuine by any party making a claim under its provisions; while deterrence 

is primarily the task of the criminal rather than the civil law.   
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