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 Summary of Issue 
Raised 

Response 

1 Faculty of Advocates: (See 
Faculty’s general comment 
at 1(i) and related point at 
1(ii)(b) in written evidence) 
Execution in counterpart 
may give rise to fraud or 
error.  
 
Concern, in particular, 
about provision allowing 
electronic delivery of only 
part of a traditional 
document (see section 
4(2)(b) and (3) of the Bill). • On electronic delivery of only part (eg signature pages) of a traditional document, see generally the Scottish Law Commission “Report on Formation of Contract: Execution in Counterpart”, paras 2.72 to 2.86. See particularly para 2.79 re protection against fraud. As other  

 Where solicitors or other professional advisors are involved in preparation of the 
document there can be a reasonable reliance on their professional integrity to guard 
against fraud and an expectation that they will exercise due care against error.  However, 
the risk of fraud or error cannot be entirely eliminated. 

 The problem is not unique to execution in counterpart: the risk of the document used at a 
signing ceremony being incorrect (either because of error – perhaps because an earlier 
draft is mistakenly printed for signing – or fraud) is also present.  In addition, it is common 
at a signing ceremony for there to be multiple copies of the document executed, so that 
each party keeps a version signed by all parties; this necessitates the production of the 
required number of “counterparts” (with the concomitant risk of error or fraud).In relation to 
a contract, fraud is normally a civil wrong, but it can also be a crime.  The Faculty does not 
specify which is meant.  There is, in any case, an inherent risk of fraud in execution: see 
the SLC’s paper on signatures, especially at paragraph 1.27 and its discussion of 
fraudulent alteration of a signed document.  There are, however, well-recognised 
sanctions for fraud, especially where lawyers or other professionals are involved. For 
example, see the recent Inner House decision in which a solicitor’s firm was held liable for 
losses caused by the agent not disclosing promptly his client’s fraudulent activity (Frank 
Houlgate Investment Co Ltd v Biggart Baillie [2014] CSIH 79).  Note also the obligations 
on solicitors and others to file Suspicious Activity Reports under the money laundering 
regime, failure to do so being a criminal offence.  See Paterson and Ritchie, Law, Practice 
& Conduct for Solicitors (2nd ed, 2014), para 9.37 for a discussion of SARs and also the 
disciplinary proceedings related to the Houlgate decision. 

 On error, if for example parties inadvertently sign different versions of a document they will 
not have validly executed in counterpart in terms of the Bill which provides that a 
document is executed in counterpart if “it is executed in two or more duplicate, 
interchangeable, parts” (section 1(2)(a)). The effect on the transaction will be determined 
under existing law and much will depend on the particular facts and circumstances – e.g. 
whether the transaction is one which must by law be in writing or, where parties seek to 
contract and there is no requirement for writing, there is nevertheless sufficient agreement 

http://www.scotcourts.gov.uk/search-judgments/judgment?id=ea96aba6-8980-69d2-b500-ff0000d74aa7
http://www.scotcourts.gov.uk/search-judgments/judgment?id=ea96aba6-8980-69d2-b500-ff0000d74aa7


 

 

between them to constitute their contract. In practice, if a document is transmitted to 
parties for signature, for example in the form of a PDF, that will limit the risk of parties 
signing different documents.  

 Fraud would require an enquiry into the perpetrator and motive; but it must be unlikely that 
there will be a valid contract where one or more counterparts have been fraudulently 

manipulated before signing.  See the Scottish Law Commission’s paper “Signatures in 

Scots Law: Form, Effect, and Proof”, especially at paras 1.21, 1.25-1.27, 1.31, 1.34-1.36, 
1.38 to the end, but especially 1.44-1.45, 1.46-1.50.  

 On electronic delivery of only part (eg signature pages) of a traditional document, see 
generally the Scottish Law Commission “Report on Formation of Contract: Execution in 
Counterpart”, paras 2.72 to 2.86. See particularly para 2.79 re protection against fraud. As 
other witnesses have identified, to require delivery of the complete document or 
documents (as there could be many which are needed for a transaction) would 
significantly undermine a key aim of the Bill – ie to ensure that the law is not putting undue 
burdens on commercial transactions. 

2 Faculty of Advocates: (See 
comment 1(i)(a) in Faculty’s 
written response) 
Section 1(2)(b) of the Bill 
(document executed in 
counterpart – no part of 
document may be 
subscribed by both or all 
parties) doesn’t seem to 
allow for other documents 
to be incorporated into a 
document executed in 
counterpart if those other 
documents have been 
subscribed by the parties. 
 

 There is no obstacle to a document being executed in counterpart incorporating other 
documents which have already been signed by all parties (or are to be so signed) by 
appropriate reference within the principal document.  In other words, the effect of section 
1(2)(b) sounds only at the level of the document in question and not at the level of any 
annex or schedule to it.  See the evidence of Professor Rennie on 30 Sept 2014 at cols 
39-40, and also McBryde, The Law of Contract in Scotland (3rd ed, 2007), paras 7.02-7.03 
(and especially this sentence in para 7.03: “If it is sought to incorporate a document into a 
contract, it must be reasonable to expect the document to have a contractual effect.”). 

3 Faculty of Advocates: (See 
comment 1(i)(b) in Faculty’s 
written response) 
Why does section 2(3) of 

 At a general level, the provisions in section 2 of the Bill in relation to the use and role of a 
nominee are really to indicate to parties what they can, if they want, do and so the 
provisions take a fairly minimalist approach, leaving pretty much everything to parties to 
agree.  The purpose of the provisions is to provide a signpost to parties that these are 



 

 

the Bill place a duty on a 
nominated person to hold 
and preserve a counterpart 
given that section 2(5) 
provides that failure to 
comply with section 2(3) 
does not impact on the 
effect of the document? 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
------------------------------------- 
How long does the section 
2(3) duty to hold and 
preserve subsist? 
 
 
 
------------------------------------ 
The Bill is silent on the 

matters upon which agreement is necessary.  It has seemed better to us to leave matters 
to the parties rather than to lay down even a default solution, given the variety of contexts 
in which these rules will operate.   

 The reason section 2(3) is included when the document’s effect is not dependent on 
compliance is because a nominee holding and preserving will be helpful in evidencing 
completion of the deliveries of the counterparts. 

 The position was well explained by Professor Rennie in his evidence on 30 September 
2014 when he said that:   
 

“Section 2(3) is a technical provision, which is designed to cover the situation in 
which a single person holds a document for the benefit of both or all parties to that 
document. It is designed to make things clear.  
 
Let us say that the solicitor acting for party A is the nominated person to hold the 
document. The provision is designed to prevent party A going to the nominated 
solicitor and saying, “You’ve got that document. You act for me. I’m not happy 
now. Tear it up.” The solicitor for party A cannot do that, because he or she is not 
holding the document in the capacity of a solicitor; they are holding it for all the 
parties. That is why the provision is there.” 

  

 The Committee will be aware that section 2(4) allows for the duty in section 2(3) to be 
displaced if the parties agree. 
-------------------------------------------------------------------------------------------------------------- 

The function of section 2(3) as a signpost and the fact that section 2(4) allows for the duty to 
be displaced if parties agree is also relevant to the issue of how long the duty to hold and 
preserve persists. As noted above, it has seemed better to us to leave matters to the parties 
rather than to lay down even a default solution, given the variety of contexts in which these 
rules will operate.  (For example, the Scottish Law Commission was told by solicitors during 
consultation that it was not uncommon in certain types of “deal” for the originals to be 
destroyed.  This would imply that, in some situations at least, it would be expected that the 
nominee will hold the counterparts for a limited time only and then dispose of them.  Clearly, 
though, it would be inappropriate to set that out as a statutory duty, even if only as an optional 
one.)  See the Scottish Law Commission’s “Report on Formation of Contract: Execution in 
Counterpart”, Para’s 2.53-55. ` 

------------------------------------------------------------------------------------------------------------------------ 



 

 

issue of liability if the 
section 2(3) duty to hold 
and preserve is not met.   
 

 

 On remedies for any breach, again this would be up to parties – for example it could be a 
breach of the contract of nomination giving rise to a claim for damages if any loss was 
suffered. 

4 Faculty of Advocates: (See 
comment 1(ii)(a) in 
Faculty’s written response) 
It is not clear whether 
reference to “requirement 
for delivery” (section 4(1) of 
the Bill) is confined to 
situations in which delivery 
is required as a 
precondition of a document 
becoming legally effective. 

 We think there is no ambiguity here. As detailed in paragraph 19 of the Bill’s Explanatory 
Notes section 4 of the Bill “ adds to the existing Scots law on delivery by establishing that 
a traditional document may now be effectively delivered for legal purposes by sending a 
copy of it or a part of a copy by electronic means”.   Generally, delivery is only required for 
(i) written unilateral obligations and (ii) mutual obligations set out in multiple copies of a 
contract each of which is subscribed by its granter (ie executed in counterpart) (see the 
Scottish Law Commission’s Report  “Report on Formation of Contract: Execution in 
Counterpart”, paragraphs 2.33-2.34).   

5 Faculty of Advocates: (See 
comment 1(ii)(d) of 
Faculty’s written response) 
Section 4(5) may give rise 
to disputes about what is 
“reasonable in all the 
circumstances”. 

 The reasonableness requirement is not a general control upon the parties’ freedom to 
agree what is to be done but is a “long stop” where any of the circumstances provided for 
in section 4(5)(a) to (c) apply.  See further discussion of section 4(5) in para 22 of the Bill’s 
Explanatory Notes. 

6 Dr Gillian Black: (Oral 
Evidence)  
What happens where a 
person opts to execute a 
document in counterpart 
but does not do so in line 
with the provisions in the 
Bill? 

 Section 1 of the Bill sets out the way to give legal effect to a document by signing it in 
counterpart.  There are, though, other (existing) ways of making a document legally 
effective.  Failure to follow the statutory requirements in section 1 (and the intention is that 
those requirements are to a significant extent generously flexible) means that the question 
of whether the document is effective will be determined under the existing law.  Much will 
depend on the particular facts but it should be borne in mind that execution in counterpart 
is arguably already competent under Scots common law. 

7 Dr Gillian Black: (Oral 
Evidence)  
Section 1(3) of the Bill 

 Section 1(3) is particularly relevant for situations in which a document is to be registered 
or recorded: it is intended to make clear (when read with the following subsection) that the 
document can incorporate the signature pages from other counterparts of the same 



 

 

creates a ‘legal fiction’; is it 
not preferable to say that 
the counterparts are each 
separate documents rather 
than that they are one? 

written agreement.  Therefore, the provision is intended to meet an important and practical 
need. On this see further para 6 of the Bill’s Explanatory Notes which in turn refers to 
Chapter 3 of the Scottish Law Commission’s “Report on Formation of Contract: Execution 
in Counterpart”. 

 What is described here as a “legal fiction” already has a precedent: e.g. section 1 of the 
Contract (Scotland) Act 1997 expressly envisages the possibility of a contract or unilateral 
voluntary obligation being made up of more than one document. 

8 Professor George Gretton: 
(Oral Evidence)  
It’s not immediately obvious 
what section 4(6) of the Bill 
means – might it be 
amended to say that what 
is received is not capable of 
being recorded or 
registered? 

 The provision is intended to clarify the status of what is delivered electronically.  The 
wording is intended to make the simple point that what is received electronically is not an 
original.  This means, for example, that to enable registration for conveyancing purposes it 
will remain the case that a full electronic document has to be sent and received or a 
traditional document with wet ink signatures physically delivered.   The Bill’s Explanatory 
Notes explain this effect (see para 22 of the same). See also paras 2.92 and 2.93 of the 
Scottish Law Commission’s “Report on Formation of Contract: Execution in Counterpart”. 
The effect on registration is one example of when section 4(6) is relevant.  It would 
therefore not be right to amend the Bill to refer only to the effect on registration.  We 
consider that a general statement of “non-effect” in section 4(6) the Bill is the right 
approach with further explanation for the user of the legislation provided in the explanatory 
notes.    

 

9 Professor George Gretton: 
(Oral Evidence)  
Section 4(2) of the Bill 
works well for contractual 
documents but is arguably 
ill-suited for certain other 
types of document, such as 
dispositions. 
 

 Section 4(2) of the Bill is simply facilitative.  It provides, read short, that where there is a 
requirement for delivery (see section 4(1)) the requirement for delivery may be satisfied by 
electronic means. For delivery by electronic means to be effective, it must be agreed by 
both/all parties (see section 4(4)) of the Bill).  This reflects the current law: delivery cannot 
be forced on an unwilling recipient, nor can a recipient (even a willing one) be compelled 
to accept delivery by a particular means.  If the recipient does not agree to accept delivery 
by electronic means then the sender must deliver it in another legally effective way as 
provided under the current law. As noted in the row immediately above, that would likely 
be the case in relation to a disposition. For documents such as dispositions, only physical 
delivery will suffice for the purpose of registration.  (This leaves aside electronic 
registration, which will be competent soon). Note also the relevance of section 4(7) of the 
Bill in this context, further explained at para 23 of the Bill’s Explanatory Notes. 

 
10 Stephen Hart: (Oral 

Evidence)  
 We consider that this is probably already the law.  It certainly seems to be well established 

in certain areas of practice, for example: residential conveyancing where the deed is to be 



 

 

It would be helpful if 
traditional documents could 
be held undelivered in the 
same way as for 
documents executed in 
counterpart 

held undelivered until the relevant price is received by the granter.   

11 Stephen Hart: (Oral 
Evidence)  
The appointment of a 
nominee should be 
relatively informal and more 
implicit. 

 There is no requirement in the Bill that nomination be in writing, and it might arise 
informally, for example it could be implied from conduct.  The Bill deliberately does not 
place the nominee in any legal category such as agent; rather it sets out the minimum 
requirements of a nominee which allows parties to agree further requirements if they 
choose to do so. 

12 Stephen Hart: (Oral 
Evidence)  
Does it matter if the 
recipient of a counterpart 
signs it after the transaction 
is concluded? 

 No.  By section 1(5), the document becomes effective on mutual delivery.  Therefore, the 
document as executed is binding and remains so regardless of any subsequent signature 
(or, indeed, defacing, amendment or destruction of the counterpart by the recipient).   

13 Freshfields: (See comment 
“1” in written evidence) 
Ability to execute 
documents in counterpart 
(section 1(1) of the Bill) – 
Bill contains no legislative 
requirement for document 
to be executed in 
counterpart to include 
express provision (a 
‘counterpart clause’) 
permitting such execution? 
 

 Yes that is correct.  See the Scottish Law Commission’s “Report on Formation of Contract: 
Execution in Counterpart”, paragraphs 2.20-21.  The aim is to enable flexibility and 
emergency execution in counterpart. 

14 Freshfields: (See comment 
“2” in written evidence) 
Definition of execution in 
counterpart (section 1(2) of 

 We disagree with the view that it is not clear that the counterpart has to be an exact copy.   
“Duplicate” means “duplicate”.  “Copy” usually means “duplicate” but not necessarily – the 
term can be used to refer to documents that are not necessarily identical.  “Versions” is 
definitely not better – there may be many different “versions” of a document?  Adopting 



 

 

the Bill) could be clearer. 
 

these suggestions would be detrimental. 

15 Freshfields: (See comment 
“3” in written evidence) 
The formulation of section 
1(5)(b) of the Bill seems 
very wide. 
 

 The formula is explained in the Scottish Law Commission Report at paragraph 2.46 (in 
connection with unilateral documents).  We think the example offered by Freshfields is not 
correct; a document is distinct from a transfer, and it is only the document that has to be 
effective under Scots law.  The basic point is the requirement of delivery for effective 
documents in Scots law. 

 Our view is that the Interpretation and Legislative Reform Act 2010 defines “enactment” 
and does not cover non-UK enactments.  “Rule of law” means non-statute law – i.e. 
common law.  Again, it would be an odd reading to take this as including common law of a 
country other than Scotland, given that this is an Act of the Scottish Parliament. 

16 Freshfields: (See comment 
“4” in written evidence) 
Section 1(9)(b) of the Bill 
should be amended to 
include reference to the 
specified condition being 
imposed ‘by the person 
from whom the counterpart 
is received’ (in line with 
section 1(9)(a) and the 
explanation on the final 
sentence of paragraph 11 
of the Bill’s Explanatory 
Notes).  
 

 Whilst reference to person is required in 1(9)(a) it is not necessary in 1(9)(b)  .  

 We think the position is clear when as it should be s 1(9) is read with s 1(5) and (8).  In 
addition, the repetition of the opening words of subsection (9)(a) in subsection (9)(b) 
would not necessarily add anything: for example, the document itself may set out the 
condition, in which case a requirement that a particular person must notify the recipient of 
the condition would be otiose. 

 As it stands the last sentence of paragraph 11 of the Bill’s Explanatory Notes simply 
reflects the fact that in practice it will often be the sender that specifies the condition.   

17 Freshfields: (See comment 
“5” in written evidence) 
It is unsatisfactory that the 
Bill does not contain an 
express requirement for the 
nominee to consent to act 
as such (see section 2 of 
the Bill, particularly section 
2(3)).  

 As noted above, at a general level the provisions in section 2 of the Bill in relation to the 
use and role of a nominee are really to indicate to parties what they can, if they want, do 
but ultimately leaving it to the parties to agree how to proceed.   

 On the particular issue of the nominee’s consent to act, in the main the nominee would 
usually be one of the parties/an agent of one of the parties. In any event where A, B and C 
are parties to a document executed in counterpart and A and B wish C to be the nominee, 
C cannot, as a matter of general contract law, be required to act as nominee without his or 
her consent. There is therefore no need for express provision in the Bill to this effect.  

 In relation to the further amendments suggested, we consider that, against the 



 

 

 
Further amendments to 
section 2 (section 2(3)) 
should be considered to  
 
(a) specify a method by 
which a nominee can return 
documents and be relieved 
of obligations, and  
 
(b) to clarify that a nominee 
only requires to hold 
documents on behalf of 
parties nominating the 
nominee (and not all 
parties). 

background explained in the first bullet, there would be losses in making these.  Section 
2(3) is primarily aimed at those using execution in counterpart without professional 
support.  They need to agree things if they use a nominee.  Professionally supported 
parties will agree all these things.  Our aim is to encourage the parties to take control on 
the matters mentioned, but not to prescribe, as this amendment would require.  The rules 
are default in nature.  Further, and in relation to the proposed amendment to clarify on 
whose behalf a nominee holds documents, we think it is obvious in 2(3) that the nominee 
is holding the counterparts for the parties who made the nomination and  reference to 
“parties” must be read in context as the parties in 2(1). This is a case of the singular 
including the plural and vice versa.  Clearly, all the parties can nominate a person to take 
delivery of all of the counterparts.  And the parties can nominate  a person to take delivery 
of some of the counterparts.  In keeping with the general approach to allow parties to do 
things in whatever way they agree, we also think section 2(1) could envisage some 
parties, but not all the parties, agreeing to nominate a person to take delivery of their 
counterparts.  So the nominee holds what he or she holds for the benefit etc. of whoever 
nominated the person to do so.  Section 2(3) doesn’t say the nominee holds “for the 
benefit of all the parties”. 
 

18 Freshfields: (See comment 
“6” in written evidence) 
Section 2(4) of the Bill -  
it should be provided in the 
Bill that the nominee’s 
agreement is  needed 
where their obligations (per 
section 2(3) of the Bill) are 
being varied. 

 As noted in the comments immediately above, as a matter of general contract law a 
person must agree to act as nominee – including the basis on which they are to act -  
before the person can be required to do so.  The nominee can agree to act on the basis 
that they will be required to hold and preserve in terms of section 2(3) or, as envisaged by 
section 2(4), agree to act as nominee on some alternative basis agreed by the parties. 
Again there is no need for express provision in the Bill to this effect.  
 

19 Freshfields: (See comment 
“7” in written evidence) 
The Bill does not provide 
for delivery of traditional 
document counterparts 
other than by electronic 
means – eg by post. 

 We think this comment is founded on a misunderstanding as to the scope of the Bill.  
Section 4 adds to the existing common law of delivery which continues to apply and be 
applicable in relation to traditional documents executed in counterpart. On delivery see 
further the Scottish Law Commission’s “Report on Formation of Contract: Execution in 
Counterpart” at paras 2.27 to 2.46. 

 

20 Freshfields:(See comments 8a. We think the position is already clear.  There is material in the Scottish Law Commission’s 



 

 

8 a to c.  
Miscellaneous and general 
comments. 

“Report on Formation of Contract: Execution in Counterpart” at Chapter 3. 
 
8b.  The Scottish Law Commission’s Report at paragraphs 2.24-26, 2.40-45, is relevant here.  
There is an issue here which goes wider however than execution in counterpart, and where any 
reform would be a radical overhaul of the law.  Insofar as there is a problem in the context of 
execution in counterpart, it can be overcome in the ways suggested in the Report. 
 
8c.  We think not.  There is no class of document in which parties must make documents 
probative (cf English law of deeds), the requirements of formal validity are limited to a small 
number of documents not including guarantees, and the recent amendments on electronic 
documents are quite liberal.  There may be merit in constructing a practical guide of the kind 
found in the Practice Note referred to but we would be inclined to leave that to practitioners 
unless they sought our assistance with it. It’s worth noting that the Practice Note referred to is just 
that: a note on practice.  It’s not the law.   
 

 
  


