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I would like to thank you and the Standards, Procedures and Public Appointments
Committee for your scrutiny of the Lobbying (Scotland) Bill and for the
comprehensive and constructive Stage 1 report.

As I outlined during the Stage 1 debate, it was important that I was able to listen to
the views from across the Chamber before responding to the Committee's points in
detail. I am pleased that members across the Chamber unanimously agreed the
general principles of the Bill.

In considering what amendments might be made to the Bill both as a consequence
of points raised during the Stage 1 debate and in the committee's Stage 1 report, I
continue to be guided by the three principles which have informed the Scottish
Government's approach to the development of the Lobbying Bill:

• Firstly, there cannot be any erosion of the Parliament's principles of
openness, ease-of-access and accountability;

• The second guiding principle is that the register of lobbyists must complement
and not duplicate existing transparency measures;

• And, the third principle is that the new arrangements need to be proportionate,
simple in their operation and command broad support within and outwith the
Parliament.

It was clear to me from the Stage 1 process and the debate that stakeholders and
Members from across the Chamber place particular importance on maintaining the
Parliament's principle of accessibility, and especially in relation to our constituency
role. This is something that I have had careful regard to in giving consideration to
what Government amendments may be appropriate during the Bill's passage.
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I am also conscious that many of those who responded to the Government's
consultation exercise proposed that the definition of lobbyee in the Bill should extend
more widely than just to MSPs and Ministers. That point was also echoed by the
Committee in its Report. As I made clear during the Stage 1 debate, the
Government wishes to ensure that any alterations to the Bill do not compromise its
wish to deliver a proportionate registration scheme. We intend therefore to reflect
further on how any such broadening can be balanced against the underpinning
principle of ensuring proportionality in the operation of the regime.

I attach the Scottish Government's response to the Committee's Stage 1 report as
an annex to this letter, which addresses each of the Committee's recommendations
and conclusions. In addition, I have summarised below areas where the Government
is in particular giving consideration to the lodging of Stage 2 amendments.

Scottish Government Stage 2 Proposals

Trade Union and employer communications in relation to terms and conditions of
employment:

The Government proposes the creation of an exception so that communications by a
Trade Union or an employer to a Minister or MSP which are part of or relate directly
to terms and conditions of employment (e.g. collective pay bargaining) will not
amount to regulated lobbying for the purposes of the Bill.

Other face to face communications as regulated lobbying:

The Government agrees that a case can be made for widening the concept of
regulated lobbying in section 1 of the Bill to include other forms of oral face to face
communications, specifically video conferencing and equivalents. The Government
is giving consideration to bringing forward relevant amendments at Stage 2.

Review provision:

The Government, having considered the implications of extending the regime as
recommended by the Committee, believes that it would be appropriate for the
Scottish Parliament to conduct a review of the Act after two years of operation. The
Government is considering an amendment requiring the Parliament to consider the
areas for potential change highlighted by the committee in its Stage 1 report-
extending the definition of regulated lobbying to include other forms of
communications; extending the definition of regulated lobbying to other categories of
lobbyee; and reviewing the information about regulated lobbying activity to be
provided on registration or in information returns including whether, and if so what,
financial information ought to be provided by registrants.

Meetings initiated by Ministers or MSPs:

The Government is considering, as the Committee called for, amendments tothe
current exception in paragraph 5 of the schedule to the Bill to provide further clarity
as to the circumstances in which an MSP or Minister can seek information from a
person without that person then requiring to register. In particular, the Governmentis



giving consideration to focussing the exception on the provision of factual information
or views.

Power to add to the current list of exceptions

The Bill contains provision in its schedule for certain communications to be excepted
from the definition of regulated lobbying. The Government, however, recognises that
through experience of the operation of the register further such requirements could
be identified. Therefore, the Government is giving consideration to bringing forward
an amendment to provide the Parliament with a power by resolution to add to the list
of exceptions included within the schedule.

Government or parliamentary functions

The Government is reflecting on whether the concept of "Government or
parliamentary functions" in section 2 of the Bill requires to be modified with a view to
ensuring that the Bill does not go further than would be desirable in terms of the
types of oral communications with MSPs and Ministers which are capable of
amounting to regulated lobbying.

I hope you find this response helpful and I look forward to working with the
Committee as the Bill continues its parliamentary passage.
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Committee's Recommendation Scottish Government Response
Recommendation 1
The Committee notes that legislation in other jurisdictions
contains an exemption for trade union negotiations and
invites the Government to consider whether the Bill should be
amended to introduce a similar exclusion to the schedule.

The Scottish Government notes the Committee's recommendation
and is giving consideration to bringing forward an amendment to
create an exception so that any communication by a Trade Union or
employer to a Minister or MSPs which is part of, or relates directly
to, the terms and conditions of employees will not amount to
regulated lobbying for the purposes of the Bill.

Recommendation 2
The Committee understands that the definition of lobbying
was restricted to oral communications in order to focus the
scope of the information to be captured and produce a low
burden, light touch regime.

Nevertheless, a majority of the Committee is of the view that
restricting registration to oral communications is an artificial
distinction which could leave a great deal of important
information unregistered. The Committee recommends that
the Government reviews the potential impact of altering the
definition at Section 1 to include communication of any kind
with a view to establishing what amendments to the Bill might
be required.

The Government's view continues to be that face to face oral
communication is the most significant and influential means of
conducting lobbying and that the focus of the Bill should remain on
such activity. This avoids creating a disproportionate registration
regime which in practice is likely to discourage access to, and
engagement with, MSPs and Ministers.

The Government is not persuaded that a case has been made to
justify altering the scope of the Bill to include other forms of
communication such as telephone calls or written communications
within the concept of regulated lobbying. However, the Government
does see a case for amending the Bill to provide for other forms of
oral face to face communications, specifically video conferencing
and equivalents, to fall within the concept of regulated lobbying.

The Government also considers that it would be appropriate for the
Parliament to review the operation of the Act after two years of
operation and to base any potential changes to the forms of lobbying
communication covered by the regime on a firm evidential base; and
therefore will consider bringing forward a relevant amendment at
Stage 2.
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Recommendation 3
The Committee notes that altering the definition of regulated
lobbying to include all forms of communication would mean
that, under the Bill as drafted, the details of each contact
would be required to be registered under Section 6. In the
interests of proportionality, the Committee invites the
Government to examine Section 6 in light of any changes to
the definition, in order to determine whether some flexibility
could be afforded that would mean that repeated contacts
with the same individual on the same subject would not have
to be recorded.

The Government notes the Committee's recommendation.

As noted above, the Government is not minded to alter the definition
of regulated lobbying to include all forms of communication. Rather
the Government is giving consideration to amendments to provide
for other oral face to face communications, specifically video
conferencing and equivalents, to fall within the scope of regulated
lobbying. The Government is of the view that there is no need at this
stage to make changes to section 6 (information about regulated
lobbying activity).

Section 15 of the Bill would in any event provide the Parliament with
the power to alter the information about regulated lobbying activity to
be provided under the scheme either on registration or in information
returns, including the power to modify section 6. Any concern the
Committee has about the provision of repeat information is capable
of being addressed in due course through this mechanism.

Recommendation 4
The Committee strongly agrees with the principle that
individuals must be able to freely engage on their own behalf
or in an unpaid capacity on behalf of an organisation.

The Government notes and agrees with the Committee's
recommendation.

To further ensure that the Bill does not negatively impact on the
constituency role of MSPs, the Government is giving consideration
to an amendment which will ensure that communications by an
organisation with one of that organisation's local constituency or
regional list MSPs in that capacity will not trigger the Bill's
requirements to register.
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Recommendation 5
The Committee accepts that it is necessary to have a
threshold or a trigger in order to focus scrutiny on lobbying
activity likely to be of greatest public interest while ensuring
that the regime is not over burdensome and does not inhibit
those wishing to engage. On balance, the Committee agrees
with the Government's approach that paid lobbying is
registrable and unpaid lobbying is not registrable
as the best way to achieve this.

The Government notes and agrees with the Committee's
recommendation.

Recommendation 6
The Committee recommends that the Government consider
bringing forward amendments to broaden the definition of
regulated lobbying to include communications made to other
public officials.

The Government notes the Committee's recommendation and
intends to reflect further on how any such broadening can be
balanced against the underpinning principle of ensuring
proportionality in the operation of the regime.

Recommendation 7
The Committee is concerned about the workability of the
exclusion in the schedule for meetings initiated by MSPs or
Ministers. The Committee asks the Government to re-
examine the practicality of the exclusion and consider
removing or replacing it at Stage 2.

The Government notes the Committee's recommendation.

The Government is considering amendments to the current
exception in paragraph 5 of the schedule to the Bill to provide further
clarity as to the circumstances in which an MSP or Minister can seek
information from a person without that person then requiring to
register. In particular, the Government is giving consideration to
focussing the exception on the provision of factual information or
views.

Recommendation 8
The Committee notes that any guidance on the Act must set
out the definition of journalism in order to provide clarity on
precisely what types of communication would attract the
exemption.

The Government notes and agrees with the Committee's
recommendation.

The Scottish Parliament, Edinburgh EH99 ISP
www.gov.scot

r ...••
~ ~~~-,y

l:-.'VESTOR IS PEOPLE

http://www.gov.scot


Recommendation 9
The Committee is satisfied that the inclusion of individuals'
names on the register will enable those with an interest to
probe the employment history of those involved in lobbying.
The Committee further notes that Parliament would be able,
following exercise of its resolution making power at Section
15(1) of the Bill, to make provision requiring information on
the employment history of lobbyists to be included on the
register itself.

The Government notes and agrees with the Committee's conclusion.

Recommendation 10
The Committee understands the public interest value in
revealing how much is spent on lobbying and notes that it will
be within the Parliament's powers (under section 15, Power
to specify requirements about the register) to require
registered organisations to disclose their level of expenditure
on lobbying.

The Government notes the Committee's conclusion. It is the
Government's position that the question of whether, and if so what,
financial information ought to be provided by registrants is an issue
which it would be appropriate to consider as part of the proposed
review of the operation of the Act.

Recommendation 11
While the Committee accepts there is nothing in the Bill that
compels the Commissioner - or for that matter, the Clerk - to
refer offences to the Procurator Fiscal, it wishes to be
reassured that an arrangement for the referral of minor and
first time offences to clerks for educative steps was
acceptable to all parties - including the Crown Office and
Procurator Fiscal Service.

The Government notes the Committee's recommendation and is
continuing discussions on the practical arrangements in this area
with the Crown Office and Procurator Fiscal Service.
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Recommendation 12
The Committee agrees that the core principles of the Bill
should be agreed at this legislative stage and appear in the
Act. It is content that the powers delegated to the Parliament,
including those to make further provision on the operation of
the register about information notices and to direct the
Commissioner and produce guidance about the regime,
afford an appropriate level of flexibility that will ensure
that lessons learned in the course of implementation can be
addressed.

The Government notes and agrees with the Committee's conclusion.

Recommendation 13
The Committee welcomes the provisions on the code of
conduct, which will allow the Parliament to direct and guide
those making communications of any kind and need not be
restricted only to contacts which conform to the definition of
regulated lobbying.

The Committee supports the general principles of the Bill that
a lobbying register should be established and that it is backed
by a code of conduct and an educative compliance regime
with sanctions as a last resort.

The Scottish Government notes and agrees with the Committee's
conclusion.
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