
 

1 
 

STANDARDS, PROCEDURES AND PUBLIC APPOINTMENTS COMMITTEE 
 

CONSULTATION ON THE MEMBERS’ INTERESTS BILL 
 

RESPONSE FROM SCOTTISH GOVERNMENT 
 
 

The Scottish Government offers the following comments to the Committee’s 
consultation paper.  Where the Government does not wish to offer comment, the 
relevant questions have been omitted.  
 
 
Dual reporting 
 
Q1 Do you consider that there is merit in seeking to remove dual reporting?  
 
The Scottish Government welcomes the Committee’s proposal to remove dual 
reporting, a move which it considers will be of assistance to Members when 
registering their financial interests.  The Government agrees that the proposal should 
assist the public, both in terms of the accessibility of registered information and for 
pursuing any complaints.     
 
The consultation paper sets out what activities would continue to be undertaken by 
the Electoral Commission (EC) and the need for those functions to be informed by 
information contained on the Parliamentary register.  The paper also identifies the 
need to carefully consider the registration criteria and thresholds which would be 
applied in the future given the disparity between the current registration schemes 
operated by the EC and the Parliament.   
 
The Government notes that the removal of dual reporting can only proceed if the EC 
is satisfied that the information in the register of interests is sufficient to meet its 
needs.  It is clear therefore that the Committee would be working closely with the EC 
on any further development of this proposal in order to proof the operational matters 
that arise.  That would ensure that any transitional arrangements, for example in 
respect of the handling of any relevant live complaints under the Political Parties, 
Elections and Referendums Act 2000 (PPERA), can be addressed.  The 
Government stands ready to offer assistance during any future negotiations should 
that be considered helpful to either the Committee or the EC.  
 
The Government notes that the relevant UK Secretary of State would need to make 
a commencement order to bring the relevant section of PPERA into force exempting 
MSPs from reporting to the EC.  The Government would be interested to learn 
whether the Committee is aware of the need for any further involvement on the part 
of UK Government Ministers in connection with its proposals (e.g. the extent of any 
consideration yet given to the need for provision to be made under section 104 of the 
Scotland Act 1998 consequential on the Committee’s proposed Bill).    
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Other changes to the categories of registrable Interests 
 
Q2 Do you have any suggested changes that you would wish to propose to: 
- the categories of registrable financial interests; or  
- the arrangements for publication of the register? 
 
The Government has no comments to offer as regards specific changes to the 
existing categories of registrable financial interests.  However, the Government 
would suggest that the Committee take a cautious approach before recommending 
any change that could be deemed to relax the existing registration framework.   
 
The consultation paper notes that since the establishment of the Parliament there 
have been few breaches affecting the integrity of the Members’ register of interests.  
The Government is not aware of any Members raising concerns over the existing 
registration scheme, or of any evidence that Members consider those requirements 
to impinge unfairly on their personal activities.   That would suggest that Members 
are aware of their registration responsibilities and have no difficulty in adhering to 
existing statutory requirements.   
 
The Government would support the Committee’s proposal to improve the 
accessibility of old registers from previous parliamentary sessions.   
 
 
Registration / declaration of interests 
 
Q3 Do you consider that all of the Parliamentary sanctions currently set out 
in the Code of Conduct should be available to be imposed on an MSP found to 
have failed to register or declare an interest or to have committed paid 
advocacy?  
 
It would appear appropriate for the Parliament to have the ability to impose the full 
range of sanctions available, with no restrictions being applied in the event of there 
having been a breach of registration requirements or where a Member is found to 
have committed paid advocacy.  However, the Government adopts that view as a 
matter of general principle and not on the basis of the Committee proposal to remove 
certain criminal offences, a proposal not supported by the Government (see 
response to Q4 below).     
 
 
Q4 Do you consider that the criminal offences for failure to register or 
declare an interest should be removed?  
 
The Government notes the arguments set out in the consultation paper for removing 
certain criminal offences from the registration framework.  Whilst the Government 
appreciates the Committee’s aim of seeking to improve the responsiveness of the 
parliamentary complaints process, and the breadth of sanctions that would remain, it 
is important to consider how such a move would be perceived by the Scottish public 
and whether that would, in turn, have a negative impact on the Parliament’s 
reputation.  The Government would suggest that at a time of heightened interest in 
public sector propriety and transparency, any removal of punitive aspects of the 
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Members’ interests framework (however well intentioned) would likely be interpreted 
as introducing ‘leniency’ into the current framework and thereby prove counter-
productive.   
 
As highlighted in the Government’s response to Question 2, whilst there have been 
isolated (and typically minor or unintentional) instances of Members being found to 
have breached the rules, there does not appear to be any substantive evidence of 
Members finding the existing statute ambiguous, onerous or disproportionate.  
Indeed, the Government would argue that minor infringements by Members, whilst 
unwelcome and certainly unfortunate for the Member concerned, do serve to 
enhance awareness amongst MSPs of the existing rule framework and encourage 
an upward trend in terms of compliance.  
 
The Committee has expressed concern over what it perceives as delays arising in 
consequence of the Public Standards Commissioner referring certain complaints to 
the Procurator Fiscal (PF): 
 

 “The Committee considers that such delays are unfair on both the complainer 
and the MSP whose conduct is in question.  The criminal offence processes 
can be seen to detract from the Parliament’s timely assessment of complaints 
and the imposition of sanctions.”  (page 16 of the consultation paper).  

 
The Committee does acknowledge that the extent of any perceived delay will depend 
on the time necessary for the PF to conduct a full and proper investigation into 
whether the criminal law has been breached.  The Government notes that on one 
occasion it took the PF 8 months to proceed through consideration of the complaints 
made and respond to the Commissioner, but would similarly wish to put on record 
that such a timeframe should not be considered as typical (on three other occasions 
the PF has considered the complaints and responded in approximately 1 month).    
 
Whilst the PF has not yet found it necessary to bring any prosecutions for alleged 
offences under the 2006 Act, we do understand that on one occasion the PF 
informed the Standards Commissioner that, after full and careful consideration, the 
matter had been dealt with by way of a direct measure (also known as alternative to 
prosecution)1.  Direct measures are only used by the PF when a criminal offence has 
been committed and a sufficiency of evidence exists to consider prosecuting the 
person in question for committing the offence.  Where a direct measure is used, 
there are a range of disposal options available to the PF including levying a fine of 
up to £300.   
 
While direct measures are generally used for less serious criminal offences as a 
means of freeing-up scarce court resources for more serious criminal cases, a direct 
measure still represents a person being held to account for their offending by the 
justice system and does have further ramifications that go beyond simply the 
disposal itself. For example, a direct measure can be taken into account by a court 
as an indication of a person’s previous criminal activity if the person is found guilty of 
a separate criminal offence and sentenced for that new offence.  If the 2006 Act 

                                                 
1
 Scottish Parliament Standards, Procedures and Public Appointments Committee, 4

th
 Report, 2008 

(Session 3) http://archive.scottish.parliament.uk/s3/committees/stanproc/reports-08/stprr08-04.htm 
 

http://archive.scottish.parliament.uk/s3/committees/stanproc/reports-08/stprr08-04.htm
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criminal offences are repealed, the PF would clearly no longer either be able to 
prosecute a person or seek to impose a direct measure in respect of these offences 
and therefore the ability of a person to be held to account through the justice system 
would be diminished.  
 
It is clearly not possible to anticipate what complaints will follow, their subject matter, 
or certainly to predict future decisions the PF would make about the relevance of 
prosecutions.  Further, it is for the PF, on receipt of a referral by the Commissioner, 
to consider the facts of any case and determine which, if any, offences (be that 
under the 2006 Act or other criminal laws) may have been committed and whether 
prosecutions should be raised.  Where the conduct is serious enough in the first 
place to justify criminalising it, we believe the supremacy of the justice system to 
consider and potentially deal with a person’s conduct should take precedence over 
any other system for regulating the person’s behaviour.  Although we note perceived 
concern about the time taken to consider specific complaints in the past, we do not 
consider this would justify removal of the existing offences. 
 
The removal of a referral mechanism in this area could in itself lead to less 
transparency and, in turn, less likelihood of any concerning activity coming to the 
attention of the PF.  Whilst parliamentary sanctions can (if necessary) be significant, 
criminal sanctions do send out a clear message about the gravity of the issues 
concerned and, in this specific instance, ensures that the Parliament is not seen as 
the sole enforcer of its own rules.  In addition, a criminal conviction carries with it on-
going effects such as having to disclose it for a period of time after receiving it which 
can have a deterrent effect over and above any specific sentence received for being 
convicted.  For example, someone who is convicted of a criminal offence in a court 
and who receives a fine as their sentence will require to disclose this previous 
criminal activity to potential employers for 5 years after receiving the fine.  If the 
criminal offences were repealed, then this deterrent effect would no longer be 
available.       
 
The Government considers it vitally important for all alleged breaches of the rules to 
be subjected to rigorous independent scrutiny by the Public Standards 
Commissioner and if appropriate for the most serious breaches, by the PF and then 
ultimately a criminal court.  These mechanisms, alongside scrutiny by the Committee 
and the Parliament, all combine to provide a robust framework which appears to 
have served the Parliament well.  Any fundamental alterations to that framework 
could, in the Government’s view, introduce unwelcome imbalances into what is an 
effective regime.  The Government would therefore suggest that the public interest is 
best served in maintaining the role of the PF and our criminal courts in this particular 
area by retaining the existing offences.   
 
The Government would argue strongly that the current statutory framework, including 
the existing range of criminal sanctions should not be eroded.  Demonstrating 
adherence to the highest possible standards of probity is an essential tool for elected 
representatives and reinforces the integrity of the Parliament as a whole.  Ultimately, 
the Government recognises that whether changes are made to the existing 
Members’ Interests regime is properly a matter for Members' judgement.  However, 
the Government wishes to make clear that it sees no appropriate foundation upon 
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which to justify the removal of the criminal offences concerned and would regard 
such action as a backward step.     
 
In conclusion, we consider the fundamental question is whether the conduct 
currently criminalised through the 2006 Act offences should remain criminalised.  For 
the reasons given above, we do consider the conduct in question should remain 
criminalised and therefore we support the retention of the 2006 Act offences.   
 
 
Paid advocacy 
 
Q5 Do you consider that the definition of what constitutes a criminal 
offence for paid advocacy should be extended?  
 
The Government notes the proposal to expand the existing offence of paid advocacy 
to include agreements to receive inducements as well as the receipt of inducements 
(delivering a consistent approach between the Members Interests legislation and the 
Bribery Act 2010). 
 
The Government can understand the logic of why this has been proposed and would 
support moves in this area to extend the scope of the criminal offence in the manner 
suggested. 
 
 
Rectification procedure 
 
Q6 Do you have a view on the proposal to introduce a rectification 
procedure?  
 
The Government is not wholly convinced as to the merits of introducing a rectification 
procedure.  Although in most cases identified breaches of the rules have related to 
what could be regarded as minor issues, it is perhaps unhelpful to alter complaints 
processes to create arrangements for handling ‘minor complaints’.  The Government 
would argue that the creation of a ‘safety net’ mechanism, together with the 
perception that a complaint could be classed as ‘minor’ could risk undermining the 
overall integrity of the Parliamentary complaints system. 
 
The Government understands the rationale behind the proposal and its initial 
attraction in terms of saving time and resources.  However the Government does not 
consider that administrative efficiency should be the primary concern. 
 
The MSP Code of Conduct contains comprehensive and unambiguous guidance for 
Members on the requirements of the 2006 Act.  It rightly falls upon Members to take 
full responsibility for registering their interests consistent with those requirements.  
The Government would suggest that the focus of any reform looking to address the 
issue of breaches that are deemed minor in nature should consider ways by which 
MSPs are less likely to omit relevant entries from the register (e.g. reminders to 
review activities against entries etc).  That should ultimately lead to narrowing the 
scope for complaints to arise in the first place as opposed to creating further 
machinery to cater for those that do.  



 

6 
 

The general merits of the proposal aside, were a rectification process to be pursued, 
the Government considers that: 
 

 this process would sit alongside existing process, adding complexity to 
existing enforcement arrangements.  This increases the scope for Members to 
find the rules ambiguous.    

 

 there are also potential difficulties for both the Commissioner and the 
Committee in terms of determining criteria to support decisions as to what 
would constitute a ‘minor’ breach.  An impartial observer may reasonably 
consider that any breach is a breach, and that all complaints should be 
handled by the Commissioner in a consistent manner.   

 

 the alteration of the division of responsibility as between the Commissioner 
and the Committee (as highlighted at paragraph 73 of the consultation paper) 
could be of concern.   The distinct roles of each participant in the enforcement 
process, and clarity on same for those external to the process, is important.  
Any blurring of responsibilities could lead to potential difficulties for either the 
Commissioner or indeed the Parliament when it comes to defending the 
integrity of decisions that are made.  The Commissioner could for example be 
criticised for any decision made on whether a complaint is ‘minor’, especially 
so when that decision would result in less scrutiny activity.   
 

 The current position whereby the Commissioner acts on a quasi-judicial basis 
in investigating admissible complaints in order to determine whether a breach 
has occurred would appear preferable.      

 
The Government would welcome the Committee giving consideration to the issues 
raised above.  Subject to those points, the Government does see some merit in the 
Parliament establishing a process for handling inadvertent breaches of the rules.  
 
 
Motion of censure 
 
Q7 Do you have a view on the proposal to introduce a motion of censure 
procedure?  
 
The Government would agree that the introduction of a motion of censure appears a 
sensible addition to the current suite of sanctions available to the Parliament.   
 
 
General comments 
 
Q10. Do you have any other comments or suggestions relevant to the 
proposals? 
 
The Government was generally supportive of provisions in the Scotland Act 2012 
which enable the Parliament to take more responsibility over its internal operations.  
However, as outlined in its answer to Question 4 above, the Government cannot 
support the proposal to remove a criminal offence in respect of failure to register or 
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declare an interest.  The Government would also suggest that careful consideration 
be given to the wider implications of any measure seeking to cater for minor or 
inadvertent breaches of the Members’ interests framework.   
 
The Government has indicated its support for certain of the proposals set out in the 
Committee’s consultation paper and views those measures as useful enhancements 
to the current Members’ interests framework, including all existing criminal offences. 
 
 
SCOTTISH GOVERNMENT 
6 AUGUST 2013   


