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Consultation on the proposed Interests of the Members of the Scottish 
Parliament Bill 
 
Foreword 

1. The Scottish Parliament prides itself on openness and accountability, including 
in relation to the conduct of MSPs. The Code of Conduct for MSPs sets out the key 
principles that MSPs are guided by in their work. These include selflessness, 
integrity and honesty. 

2. The independent Public Standards Commissioner assesses the performance of 
MSPs against these principles stating: “High standards of conduct by public 
officeholders remain as important as ever and I am glad to report that MSPs 
continue to embrace these.”1 

3. A robust standards regime is essential to ensure that, should wrongdoing 
occur, there are sufficient checks and balances to effectively hold MSPs to account. 
The standards regime includes consideration of complaints by the Standards 
Commissioner, regulation of donations for political activities by the Electoral 
Commission and also the possibility of prosecution for criminal offences by the 
Procurator Fiscal.2 

4. The Parliament is proud that there have been a very limited number of 
instances of MSPs being found to be in breach of the rules since 1999. Only 9 
complaints to the Standards Commissioner have been upheld in 14 years of the 
Parliament.3 In most circumstances these breaches have been minor or inadvertent 
in nature.4 In addition, the Procurator Fiscal’s Office has never considered any action 
reported to it to be sufficiently serious to justify any criminal proceedings. 

5. With the passing of the UK Scotland Act 2012, this Parliament is able, for the 
first time, to decide for itself what the balance between criminal offences and 
Parliamentary sanctions should be. 

6. This consultation therefore represents the first opportunity the Scottish 
Parliament has had to review all elements of the members’ interests regime. The 
Committee considers that the existing regime is already a robust framework. There is 
always benefit in reviewing, with a critical eye, to make improvements. 

7. The proposals put forward by the Committee would seek, amongst other things, 
to: 

 improve the public accessibility of information reported by MSPs, allowing for 
effective public scrutiny; 

 make the Parliamentary complaints process more responsive; 
                                                           
1
 2010-11 Public Standards Commissioner annual report 

2
 This refers to criminal proceedings for failure to register or declare a financial interest in the Register 

of Interests or for committing paid advocacy 
3
 This does not include the complaint upheld against members of the SSP in 2005 as this was 

referred by the Presiding Officer to the SPPA Committee. It was not a matter for the Standards 
Commissioner. 
4
 details of all complaints are available on the Public Standards Commissioner’s website 

http://www.publicstandardscommissioner.org.uk/site/uploads/publications/183b5755944e446b2501e385a28671d4.pdf
http://www.publicstandardscommissioner.org.uk/
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 ensure a wide range of Parliamentary sanctions are available; 

 broaden the definition of the serious criminal offence of paid advocacy; and 

 replace offences for minor breaches with a wider range of Parliamentary 
sanctions. 

8. The Standards, Procedures and Public Appointments Committee wants to hear 
from as many voices as possible on its proposals, believing this can only strengthen 
the contents of the resulting bill. We look forward to hearing from you. 

Scottish Parliament Standards, Procedures and Public Appointments 
Committee 
 
April 2013 
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HOW THE CONSULTATION PROCESS WORKS 
 
1. This consultation invites views on the policy proposals which the Committee 
hopes will form the basis of a committee bill to be scrutinised and passed by the 
Scottish Parliament. The process is governed by Chapter 9, Rule 9.15, of the 
Parliament’s Standing Orders.5 

2. The consultation will run for 12 weeks, with a deadline of 22 July 2013, 
following which responses will be analysed. Thereafter, the Committee will produce a 
report on the final proposal for the bill. Should the Parliament support the proposal, 
by voting through a motion on the contents of the report, a bill will be introduced to 
Parliament. At Stage 1 of the bill’s consideration the Finance Committee and the 
Subordinate Legislation Committee will be referred the bill for consideration before 
the parliament as a whole is invited to vote on the general principles of the bill. At 
Stage 2 a committee will be appointed to consider amendments to the bill and at 
Stage 3 the Parliament as a whole will consider amendments to the bill and then 
vote on whether to pass the bill. If it is passed at the end of the process, it can be 
sent for Royal Assent, at which point it becomes an Act of the Scottish Parliament. 

3. The purpose of this consultation is to gauge support for the Committee’s 
proposals and to collect a range of views, including highlighting potential problems, 
suggesting improvements, considering financial implications and equalities 
considerations and, in general, assisting in ensuring that the resulting legislation is fit 
for purpose. 

4. Details on how to respond to this consultation are provided at the end of the 
document. 

5. Additional copies of this paper can be requested by contacting the clerks to the 
Committee at: 

c/o SPPA Committee clerks 
TG.01 
Scottish Parliament 
Edinburgh 
EH99 1SP 
 
0131 348 6924 

sppa.committee@scottish.parliament.uk 

 

 

                                                           
5 http://www.scottish.parliament.uk/parliamentarybusiness/17797.aspx 

 

mailto:sppa.committee@scottish.parliament.uk
http://www.scottish.parliament.uk/parliamentarybusiness/17797.aspx
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6. Enquiries about the consultation in any language other than English or in 
alternative formats should also be sent to the Committee. An on-line copy is 
available on the Scottish Parliament’s website at: 

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/62116.
aspx 

AIMS OF THE PROPOSED BILL 

7. The Standards, Procedures and Public Appointments Committee of the 
Scottish Parliament (“SPPA Committee”) is responsible for setting standards of 
behaviour for MSPs through the Code of Conduct for MSPs. The clerks to the 
Committee are responsible for ensuring that a register is maintained of those 
significant financial interests which are relevant to the role of an MSP.6 The 
Committee keeps the registration requirements and other rules within the Code of 
Conduct under review to ensure they remain fit for purpose. MSPs can be held to 
account for any breaches of the Code through the complaints processes set out in 
the Code and also through criminal proceedings for certain breaches of the 
members’ interests requirements.  

8. The Code is underpinned by key principles: duty as a representative, 
selflessness, integrity, honesty, accountability and leadership. In considering all 
potential policy proposals for inclusion in a bill, the Committee has borne these 
principles in mind. In addition, the Committee has sought to only pursue changes 
that: 

 are in the public interest, improving transparency and accountability to the 
Scottish public; 

 strike the appropriate balance between criminal and parliamentary sanctions; 
and 

 improve the responsiveness of the Parliamentary complaints process. 

9. The proposals detailed below would make changes to the members’ interests 
regime and also to the rules on paid advocacy. Paid advocacy is where a member 
uses their position to advocate a particular matter motivated by a payment of some 
form or ‘benefit in kind’. 

10. Specifically, the bill would seek to: 
 

 expand the Parliamentary sanctions available to the Parliament for breaches 
of the members’ interests requirements, including for paid advocacy; 

 remove the criminal offences for failure to register or declare a significant 
financial interest on the grounds that the Parliamentary sanctions already 
available to the Parliament are more extensive and wide-ranging than the 
existing criminal sanctions and also on the basis that the Procurator Fiscal’s 
Office has never sought to prosecute; 

                                                           
6
 It is the responsibility of MSPs to ensure they keep their own register entry up to date. 

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/62116.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/62116.aspx
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 extend the scope of the criminal offence of paid advocacy; and 

 improve the transparency and accessibility of information on MSPs’ significant 
financial interests by requiring certain political activities, currently reported to 
the Electoral Commission, to be registered with the Scottish Parliament. 

 
11. Should the bill receive support and become law, the Committee’s intention 
would be to bring the changes into force at the start of the next Parliamentary 
session as opposed to changing the regime part way through this session. 

12. The requirements of the Code of Conduct for Members of the Scottish 
Parliament (“the Code”) relating to members’ interests are in large part underpinned 
by the Interests of Members of the Scottish Parliament Act 2006 (“the Interests Act”) 
which itself falls to be read with provision for Members’ interests in section 39 of the 
Scotland Act 1998.7 

13. Section 39 gives certain duties and powers to the Scottish Parliament including 
the requirement to legislate for a register of financial interests and the power to 
exclude members from parliamentary proceedings if they breach the requirements of 
section 39 or the provision made under that section.  

14. The Scotland Act 1998 made failing to register a financial interest in the 
Scottish Parliament’s Register of Interests, or to declare it when taking part in 
relevant Parliamentary proceedings, a criminal offence. It also set out an offence of 
paid advocacy. The decision whether to prosecute any of these offences is for the 
Procurator Fiscal. 

15. The Scotland Act 2012 amended section 39 of the 1998 Act to give greater 
flexibility to the Scottish Parliament when making provision for a members’ interests 
regime. It enables the Scottish Parliament to make provision to amend or remove the 
criminal offences set out in the 1998 Act, and impose such criminal or other 
sanctions as the Parliament considers appropriate. 

 
16. Breaches of the Parliamentary interests regime which are not criminal offences 
(or which the procurator fiscal has decided not to prosecute) would be pursued 
through the Parliament’s complaints process. In relation to failure to register or 
declare and paid advocacy, complaints are considered by the Public Standards 
Commissioner for Scotland (“the Standards Commissioner”) who conducts complaint 
investigations independent of Parliament on sufficiently serious complaints and 
reports on the outcome of these investigations to the SPPA Committee. The 
Committee can then, in reporting its findings to Parliament, recommend 
parliamentary sanctions in respect of the MSP in question. If the proposed sanctions 
are agreed by the Parliament as a whole, then they are imposed on the MSP. The 
detail of the role of the Commissioner, including in relation to the consideration of 
complaints, is set out in the Scottish Parliamentary Standards Commissioner Act 
2002. 

 

                                                           
7
 Section 39 of the Scotland Act 1998 

http://www.legislation.gov.uk/ukpga/1998/46/section/39
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17. The detail of what must be registered and declared by MSPs is set out in the 
Interests Act. The registrable categories are defined in the Schedule to the Act. 
These requirements, and the requirements in relation to paid advocacy, are set out 
in more detail in the enforceable part of the Code of Conduct, volume 2 (specifically 
in sections 1 to 4). 

18. There are additional reporting requirements for MSPs set out in the UK Political 
Parties, Elections and Referendums Act 2000 (“PPERA”). More detail on this is set 
out below, but essentially this requires donations above £1500, that are received for 
political purposes, to be reported to the Electoral Commission and also requires 
impermissible donations over £500 to be reported to the Commission.  At present, 
due to partial overlaps in the reporting requirements on MSPs under the Parliament’s 
Register of Interests and PPERA, certain financial interests are required to be 
reported to both the Commission and the Parliament (referred to as ‘dual reporting’). 

19. There are additional requirements on MSPs and their parties in relation to 
parliamentary elections, including producing electoral returns. These arrangements 
are not affected by this consultation. 
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PROPOSED CHANGE 1 – REMOVE DUAL REPORTING 

Current position 

20. At present, due to partial overlaps in the reporting requirements on MSPs under 
the Parliament’s Register of Interests and PPERA, certain financial interests are 
required to be reported to both the Electoral Commission and the Parliament 
(referred to as ‘dual reporting’). The PPERA requirements are defined in terms of 
donations for political activities, which includes parliamentary activities, whereas the 
Parliament is solely interested in financial interests that could be perceived to 
influence MSPs in carrying out their parliamentary activities. 

21. The two regimes have different criteria and financial thresholds for registration 
which can make the registration/reporting system complex. In terms of accessibility 
for scrutiny by the public, at present the public need to look in two places for 
information on MSPs’ financial interests – the Electoral Commission website and the 
Scottish Parliament website. 

22. In relation to the ability to make complaints, at present there are two separate 
regulatory processes depending on whether an MSP is reported to the Electoral 
Commission or the Standards Commissioner for failure to register a financial 
interest. This is complex for an individual seeking to navigate two distinct complaints 
processes, especially since the split in responsibility between the Commission’s role 
in relation to political activities and the Commissioner’s in relation to parliamentary 
activities is not at all clear, and in some circumstances there is an overlap.  

Benefits of removing dual reporting - creating a simpler and more transparent 
system for recording MSPs’ significant financial interests 

23. The Committee believes that removing dual reporting would provide for simpler 
reporting requirements for financial interests overall for MSPs and greater 
transparency and accountability to the public than at present. There are a number of 
specific benefits including: 

 it would make details of MSPs’ financial interests more transparent as they 
would be more easily accessible in one place, on the Parliament’s website;  

 it would remove some of the inconsistencies between the regimes run by the 
Parliament and the Electoral Commission, making compliance by MSPs more 
straightforward with no reduction in the information required to be reported; 

 MSPs would only be required to register in one place, and in the main they 
could receive ‘one-stop shop’ advice on registration from Parliamentary 
officials as opposed to contacting officials from the Parliament and the 
Commission separately; 

 the means of pursuing a complaint in relation to a financial interest would be 
streamlined for the public. 
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Changes required to remove dual reporting 

24. The House of Commons has already ended dual reporting for MPs. We could 
do the same by amending the categories of registrable interest to enable the 
Electoral Commission to draw all the information they need from the Scottish 
Parliament register.8 This would require more information to be provided in the 
Scottish Parliament register but would mean that MSPs only had to provide direct 
reports to the Electoral Commission in very limited circumstances (in relation to 
impermissible and unidentifiable donations). 

25. If dual reporting were to end, the Standards Commissioner would take on sole 
responsibility for investigating breaches of those PPERA requirements (currently 
investigated by the Electoral Commission) that would be incorporated into the 
revised register categories. This would broaden the Commissioner’s remit and 
therefore simplify the process for the public, providing one place to direct 
complaints.9 In effect, the responsibility for considering whether rules on financial 
interests have been broken would transfer from one independent body, the Electoral 
Commission, to another, the Standards Commissioner. As at present, any complaint 
that the Commissioner takes to full investigation is reported to the SPPA Committee 
which must then publish a report on its findings and can, wherever necessary, 
recommend sanctions to be imposed on the MSP in question by the Parliament as a 
whole. 

26. The Electoral Commission would continue to have responsibility for 
investigating possible impropriety relating to impermissible donations or loans, the 
only change being that the information used to investigate would be drawn from the 
Parliamentary register. The Commission would also retain its own sanctions, to be 
imposed where breaches in this area have occurred. The Commission has indicated 
that the frequency of breaches being found, and of sanctions being imposed, at 
present is fairly low. 

Changes required to the Register of Interests  

27. At present there are 5 categories of interest in the Parliament’s Register of 
Interests which all have criteria for registration including financial thresholds for 
registration under each category. These categories are: remuneration and related 
undertakings; gifts; overseas visits; interest in shares; and heritable property. The 
financial thresholds and registration criteria for each category have been set at levels 
that ensure that all significant financial interests of MSPs that are relevant to their 
parliamentary activities must be registered. 

28. The basis of the PPERA reporting requirements enforced by the Electoral 
Commission is the need to report all “controlled donations” – a donation offered from 

                                                           
8
 The relevant UK Secretary of State is required to approve the removal of dual reporting. This 

requires the Electoral Commission to be satisfied that the reporting requirements of the Scottish 
Parliament are sufficient and to confirm this with the relevant Secretary of State. 
9
 In terms of complaint handling, some adjustment of the Standards Commissioner’s current 

procedures may be required for example to enable the Commissioner to provide information obtained 
during a complaint investigation to the Electoral Commission. 
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a permissible donor,10 in connection with political activities as a member of a party or 
as the holder of elective office. It is worth noting that it does not cover donations 
relating to ministerial office; or activities funded by political parties (which are 
registered with the Commission separately by the parties). Political activities are 
considered to include some of the activities that the Scottish Parliament considers to 
be parliamentary and also party political activities. 

29. PPERA requires donations, including benefits in kind, over £500 to be verified 
as from an identifiable, permissible donor. Donations from impermissible or 
unidentifiable donors cannot be retained and must be reported to the Electoral 
Commission.  Permissible donations of £1500 or more (whether one-off or 
aggregated over a year) require to be reported to the Electoral Commission. 

30. The Parliament’s Code refers to the need to register significant financial 
interests that might be thought to influence MSPs’ parliamentary activities. 
Therefore, in ending dual reporting the emphasis of the terms of the register of 
interests would need to be changed, and broadened, in order to incorporate the 
reporting of donations for certain political activities. 

31. Changes required include— 

a) Donations from family or friends – at present where MSPs receive certain 
items such as gifts from family and friends, these are not registrable as they 
are deemed to be personal in nature. However, to satisfy PPERA, if any of 
these ‘donations’ were then used for political purposes they would need to be 
registrable under the revised categories. 

b) The prejudice test – this test currently applies to two of the registrable 
categories, gifts and overseas visits. It enables MSPs to decide whether they 
consider an activity they have undertaken or something they have received 
could be perceived to influence their undertaking of their parliamentary 
activities. If they consider that the test is not met, then they can decide not to 
register it.11 As PPERA requires registration of all donations relating to 
political activities then the prejudice test would need to be revised, for 
example to make clear that activities such as overseas visits that are not 

                                                           
10  A permissible donor or lender must be one of the following: 

• an individual registered in a UK electoral register (including bequests) 
• a UK registered company which is incorporated within the European Union 
(EU) and carries on business in the UK 
• a Great Britain registered political party 
• a UK registered trade union 
• a UK registered building society 
• a UK registered limited liability partnership that carries on business in the UK 
• a UK registered friendly society 
• a UK based unincorporated association that carries on business or other 
activities in the UK 
11

 The Standards Commissioner may of course deem that the interest should have been registered 
should there be a complaint. The prejudice test reads as follows: “prejudice test” an interest meets the 
prejudice test if, after taking into account all of the circumstances, that interest is reasonably 
considered to prejudice, or give the appearance of prejudicing the ability of the member to participate 
in a disinterested manner in any proceedings of the Parliament. 
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parliamentary in nature, but could be considered political in nature, need to be 
registered. 

c) Financial thresholds – thresholds for registration in the various categories 
would need to accord with, or be lower than, the financial thresholds set by 
PPERA, to ensure all donations currently reported to the Commission are 
captured in the register.12 It would seem to be most straightforward to use the 
PPERA threshold for considering whether a donation is permissible as a 
starting point for setting new thresholds in the register, as all donations over 
£500 must be assessed for permissibility even if they are not then reported to 
the Commission. 

For example, the Parliament threshold for registration of gifts is currently 
£570. The threshold could be changed under the bill to £500 so that: 

 MSPs can more easily identify regulated donations where they 
need to check if the source is permissible;  and 

 significant financial interests between £500 and £1,500 would 
continue to be reflected in the register for reasons of transparency 
and accountability to the public. 

For categories of interest where the parliamentary threshold for registration is 
lower than required by PPERA - for example overseas visits does not have a  
threshold (in practice the threshold can be taken to be zero) - all donations 
which need to be registered with the Commission would already be captured 
in the Parliament’s Register. Creating a financial threshold would reduce the 
number of visits that require to be registered which may be considered 
undesirable. 

d) The categories, either in the bill itself or when revising the Code of 
Conduct, might need to be amended to be quite clear that they include certain 
donations13 which are registrable under PPERA including: 

i) donations received for an MSP’s campaign for party office; 

ii) a donation that helps an MSP meet the costs of: 

 a conference or event; 

 the preparation, production or distribution of a 
publication; 

 any study or research. 

                                                           
12

 PPERA requires donations, including benefits in kind, over £500 to be treated as regulated 
donations ie they must be from an identifiable, permissible donor. Donations from impermissible or 
unidentifiable donors cannot be retained and must be reported to the Electoral Commission.  
Permissible donations of £1500 or more (whether one-off or aggregated over a year) require to be 
reported to the Electoral Commission.   
13

 The broad definition of what constitutes a gift in the current register would cover a number of these 
donations, but does not explicitly mention them. 
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iii) UK visits undertaken by an MSP where funding which exceeds 
the relevant threshold is received from one source; and 

iv) loans, overdrafts and credit cards taken out to fund political 
activities. 

e) Aggregate donations - PPERA requirements and the requirements of the 
register would need to be aligned. PPERA requires reporting of donations that 
in aggregate exceed the reporting threshold within one calendar year, 
whereas the Parliament requires gifts and remuneration (in relation to 
expenses) to be aggregated over the parliamentary session. Another 
difference is that the lowest value of donation that contributes towards a 
member’s aggregate total under PPERA is £500. There is no minimum 
threshold for contributing to the aggregate required by the Register under 
certain categories such as gifts and remuneration (in relation to expenses). 

f) Increasing the amount of written information required to be provided by 
MSPs under certain categories to align with PPERA reporting requirements 
(such as company registration numbers, addresses of individuals making 
‘donations’ and details of the interest rate payable for loans etc14 15); 

g) Exemptions – the exceptions to registration in various categories of the 
Register would need to be revised so that they align with exemptions allowed 
by the Commission. The exemptions allowed by the Commission are generic 
whereas the exceptions allowed by the Parliament apply to specific 
categories. 

32. In aligning the Parliament’s registration requirements with those required by 
PPERA at present, the Parliament would need to be aware that it would lose a 
degree of flexibility to change the categories in the future in response to changing 
circumstances.16 Whilst the Parliament could still decide to amend categories for its 
own purposes in the future, the terms of the register would need to remain 
compatible with PPERA requirements. Indeed, if the PPERA requirements change, 
the Parliament would need to revise its register requirements accordingly, or it would 
lose the exemption from dual reporting.17 

 

                                                           
14 Some of the information required by the Electoral Commission may be unsuitable for publication 

(such as information that is commercially confidential or prohibited from publication under the Data 
Protection Act) Details of individuals would not require to be published but it is information the EC, 
may require access to satisfy their reporting requirements.  
15

 Such information is already required to be provided to the Electoral Commission at present. 
16

 The parameters of revisions to the register are already set out within section 39 of the Scotland Act 

1998 (as amended by the Scotland Act 2012) and in the Interests of Members of the Scottish 

Parliament Act 2006. Revisions to the register are restricted to a degree already by these provisions. 
17

 In addition to the information content already required by PPERA, the Commission can make 

regulations prescribing further information to be reported (para 9 & 10 Sch 7A PPERA as inserted by 

Electoral Administration Act 2006). 



12 

 

Process for removing dual reporting - gaining agreement from the Electoral 
Commission and the Secretary of State 

33. The removal of dual reporting would not be able to proceed until the Electoral 
Commission was satisfied that the information in the register of interests would be 
sufficient to meet its needs. The relevant UK Secretary of State would then need to 
make a commencement order to bring the relevant section of PPERA into force 
exempting MSPs from reporting to the Commission.18 

Information that would continue to be reported to the Electoral Commission 

Independent MSPs  

34. Unfortunately, dual reporting cannot be removed for independent MSPs, only 
for individuals affiliated to a particular political party. This is outwith the Scottish 
Parliament’s control, as it is UK legislation that sets out the terms of the available 
exemption.   

35. Although the Committee would have preferred to treat all members the same by 
removing dual reporting for all MSPs, the Committee does consider there would be 
some benefits to independent MSPs in making the changes to the Register set out 
above. Bringing the requirements of the Code into line with the PPERA reporting 
requirements would make reporting for independent members simpler, allowing them 
to draw all the information required by the Commission from their parliamentary 
register. The standards clerks would also be better placed than now to advise 
independent members on the PPERA reporting requirements. 

Impermissible donations 

36. As mentioned previously, not all of the PPERA reporting requirements could be 
met through the Register of Interests. Under PPERA, the Electoral Commission 
would continue to be responsible for receiving reports on impermissible loans and 
donations and advice on these matters would continue to come from the 
Commission. The Commission has indicated that the frequency of such advice being 
sought at present is fairly low so, as far as possible, the Parliament’s Register of 
Interests would represent a ‘one stop shop’ for registration of financial interests. 

Q1 Do you consider that there is merit in seeking to remove dual reporting? 

Other possible changes to the Register of Interests 

37. The categories of registrable interest were reviewed relatively recently with a 
reduced number of categories with simpler criteria for registration being introduced at 
the start of this session.19  

38. Since the Schedule to the Interests Act would require substantive change to 
accommodate the ending of dual reporting, there is an opportunity to revisit all of the 

                                                           
18

 This is an exemption under s59 of the Political Parties, Elections and Referendums Act 2000 as 

amended by the Electoral Administration Act 2006 
19

 Standards Committee 1st Report, 2005 (Session 2)  

http://archive.scottish.parliament.uk/business/committees/standards/reports-05/str05-01-01.htm
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categories of registrable interests, including perhaps making some changes to 
improve the practical application of the Code. 

39. For example, there would be scope to remove the requirement to register 
certain interests that could be considered purely personal in nature. These are 
unlikely to be the kind of financial interests that could influence, or be perceived to 
influence, the way an MSP undertakes parliamentary duties. An example would be 
heritable property that is not in the UK and is not the MSP’s main residence: for 
example, holiday homes. 

 
Publication of previous registers 

40. The committee bill would also be an opportunity to revisit the arrangements for 
publication of the register. There is scope to improve the accessibility of old registers 
from previous parliamentary sessions. This would complement improvements in the 
accessibility of information that would be achieved in removing dual reporting. 

41. At present the Interests Act only requires records to be retained for five years, 

whereas in other regimes a full historic record of past registers is published online.20 

42. A number of MSPs in the initial registration process at the start of Session 4 
commented that they did not consider the prejudice test applied to a number of 
interests registered in the previous session but that since their old register from the 
previous session was no longer published they wished to apply the prejudice test to 
ensure these interests remained in the public domain.  

43. A snapshot of registers from the previous session is now available online to 
seek to address this but it may be helpful to amend legislation to require records to 
be retained for longer. Otherwise Data Protection legislation requirements make it 
difficult to justify retaining, and therefore being able to publish, registers over 5 years 
old. 

Q2 Do you have any suggested changes that you would wish to propose to: 

 - the categories of registrable financial interests; or  

 - the arrangements for publication of the register? 

                                                           
20

 This is the case in the National Assembly for Wales and the House of Commons. 
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PROPOSED CHANGE 2 – PROPORTIONATE USE OF PARLIAMENTARY AND 
CRIMINAL SANCTIONS 

Current position 

44. Section 39 of the Scotland Act 1998 requires that provision be made in the 
Scottish Parliament’s members’ interests regime which: 

 proscribes certain conduct (failure to register or declare certain interests, paid 
advocacy) and makes contravention of those provisions a criminal offence; 
and  

 enables the Parliament to apply its own sanctions for any breach irrespective 
of whether a person had been found guilty of an offence21.  

45. Section 39 is set out in full in annexe A along with Section 7 of the Scotland Act 
2012 which amends Section 39 of the 1998 Act. 

46. The detail of the rules on paid advocacy and failure to register and declare 
interests, including the criminal offence elements, are set out in full in the Code of 
Conduct, as are the complaints procedures followed by the Commissioner and the 
Parliament.22 

47. The basic process for complaints is that the Commissioner investigates 
complaints and then reports breaches of the Code to the SPPA Committee who, in 
turn, report to the Parliament recommending sanctions where appropriate. The 
Parliament then votes on whether it agrees with any sanctions proposed by the 
Committee. If the Parliament agrees the proposed sanctions they are then imposed 
on the MSP. 

48. Within this process, whenever the Commissioner becomes aware that a 
criminal offence may have been committed, he/she must report this to the Procurator 
Fiscal and halt investigations (or at least hold off reporting to the SPPA Committee) 
until the Procurator Fiscal has ended their investigations (either by prosecuting the 
offence or by deciding not to prosecute23). 

Flexibility to legislate on the specifics of the members’ interests regime 

49. The previous SPPA Committee recommended, in 2010, that the Parliament 
should be given a greater degree of discretion in how it regulates its members’ 
interests regime. The Committee’s preferred approach to this was to ensure that the 
new UK Scotland Act did not include certain detailed requirements for an interests 
regime such as specifying criminal offences; rather the Act enabled the Scottish 
Parliament to legislate for itself on the specifics and particularly with regard to 

                                                           
21

 The sanctions available to Parliament, referred to as Parliamentary sanctions in this document, are 
considered further in paragraphs 52 to 62 below. 
22

 Volume 2, Section 4 of the Code of Conduct 
23

 In certain circumstances the Procurator Fiscal can decide to use a ‘direct measure’ where criminal 
proceedings are considered unnecessary. Further details are available at: 
http://www.copfs.gov.uk/about/alternatives-prosecution 

http://www.scottish.parliament.uk/msps/42777.aspx
http://www.copfs.gov.uk/about/alternatives-prosecution
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sanctions. The Committee considered that this gave an appropriate level of flexibility 
to the Parliament to regulate its affairs, while maintaining sufficient safeguards to 
ensure that a members’ interests regime is in place. In recommending this approach 
to Parliament, the Committee suggested that transitional provision would be needed 
to continue the existing scheme of regulation until the Parliament was able to 
consider in detail its own provision.24

 

50. The Scottish Parliament agreed the Committee’s recommendation and, as a 
result, the Scotland Act 2012 includes provisions that enable the Parliament to set 
out the specifics of the enforcement of a members’ interests regime within its own 
legislation. The 1998 provisions in section 39 will continue to apply until such time as 
this Parliament legislates, through the proposed committee bill. The specific 
proposals for change to the criminal offences are detailed in sections 2A and 2B 
below, but essentially the 2012 Act gave this Parliament the power to make provision 
for such sanctions as it considers appropriate in respect of breaches of the interests 
regime or the paid advocacy prohibition.  These sanctions could include criminal 
offences where the Scottish Parliament considers that appropriate. Therefore the 
Scottish Parliament could define offences, make provision for exceptions to these 
offences or remove them altogether. 

2A - Removing criminal offences for failure to register and declare interests 

Basis for proposed change 

51. The Committee wants to remove the criminal offences for failure to register or 
declare an interest. Considerations the Committee has taken into account in 
reaching this view include: 

 cases of failure to register/declare since the Parliament was established – 
these have generally been relatively minor and inadvertent in nature which 
would suggest that there isn’t a need for a criminal offence for the types of 
breaches that take place in practice.25 The Committee is aware that there may 
be instances in the future where more serious breaches occur, but considers 
that these would be likely to be caught by other criminal offences, such as 
fraud or bribery. 

 the strength of the sanctions available to Parliament - there is already a 
sufficient mechanism within the Parliament’s own complaints procedures for 
sanctioning MSPs who do not adhere to the requirement to register and 
declare interests within the Parliament. 

 the limited existing criminal penalties available should an MSP be found guilty 
- the maximum fine of around £5,000 on summary conviction could be 
perceived to be a lesser sanction than those that can be imposed by the 
Parliament itself for Code of Conduct breaches (including exclusion from 

                                                           
24

 This is what is provided for in 7(3) of the 2012 Scotland Act – see Annexe A 
25

 For example, the majority of complaints on failure to register have raised issues with the timing of 
the registration as opposed to concern that a significant financial interest has not been registered at 
all. 
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Parliament or removal of expenses amongst other things). For example when 
Scottish Socialist Party MSPs were excluded from the Parliament all salaries 
and expenses allowances were withheld for a month and this totalled more 
than £5,000. 

 there have been no prosecutions to date as a result of referrals to the 
Procurator Fiscal – in total there have only been 17 complaints that the 
Commissioner has deemed sufficiently serious to report to a standards 
committee since 1999. 6 of these complaints related to failure to register an 
interest and so were referred to the Procurator Fiscal, but none were pursued 
through criminal proceedings.26 The specific criteria taken into account when 
assessing whether prosecution is in the public interest includes: 

“...the nature and gravity of the offence; the impact of the offence on 
any victims or other witnesses; the motive for the crime; mitigating 
circumstances; and public concern”.27 

In practice the Procurator Fiscal’s Office has never commenced criminal 

proceedings on any complaint since the Parliament’s inception in 1999, 
presumably always deciding it is not in the public interest to do so. In one 
case, in reaching a decision not to prosecute, the Procurator Fiscal took 
account of the fact that the Parliament could impose its own sanctions for 
breaches.   

 referral of a complaint to the Procurator Fiscal can markedly delay the 
Parliament’s consideration of complaints – the Standards Commissioner 
cannot report his/her findings on a complaint until the Procurator Fiscal has 
concluded deliberations. The extent of the delay caused by referral to the 
Procurator Fiscal will depend on the time necessary to conduct a full and 
proper investigation and the priority the Procurator Fiscal is able to give the 
investigation – there is no specific target timescale for investigations.  

The most recent complaint considered by the Committee was subject to an 8 
month delay awaiting a reply from the Procurator Fiscal. In turn, this delays 
any Committee proposed sanctions being agreed by Parliament. The 
Committee considers that such delays are unfair on both the complainer and 
the MSP whose conduct is in question. The criminal offence processes can be 
seen to detract from the Parliament’s process for timely assessment of 
complaints and imposition of sanctions. 

 criminal sanctions do not exist in certain other broadly comparable contexts - 
for example there is no criminal offence provided for in the UK Parliament’s 
interests regime and there is now no criminal offence attached to the local 
authority councillor interests regime in Scotland. However, it should be 

                                                           
26

 One ‘direct measure’ was imposed on an MSP for failure to declare an interest in 2008. The 
Committee report is available at: 
http://archive.scottish.parliament.uk/s3/committees/stanproc/reports-08/stprr08-04.htm 
27

 The Crown Office and Procurator Fiscal Service Prosecution Code which provides further 
information on procedures.  

 

http://archive.scottish.parliament.uk/s3/committees/stanproc/reports-08/stprr08-04.htm
http://www.copfs.gov.uk/sites/default/files/Publications/Resource/Doc/13423/0000034.pdf
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acknowledged that criminal offences do exist in relation to the interests 
regimes in Northern Ireland and Wales (which were established at similar 
times to the current Scottish Parliament regime). 

Based on the above, the Committee considers that removing the need to refer 
alleged Interests Act breaches to the Procurator Fiscal would improve the 
Parliament’s ability to deal quickly and effectively with complaints, whilst ensuring 
that the strongest sanctions available for an MSP who fails to register/declare are 
retained. 

Parliamentary sanctions available to Parliament and their application 

52. The Committee appreciates that to justify the Parliament taking on a greater 
role in the regulation of its own members, we need to be able to demonstrate that: 

a) a strong independent element will remain in the investigation of 
complaints; 

b) the sanctions available to the Parliament are sufficiently stringent to punish 
MSPs who breach the rules (and indeed to discourage such breaches in the 
first place); and 

c) Parliamentarians, in deciding whether to impose sanctions on their own 
colleagues, will apply the more severe sanctions wherever necessary. 

Extending sanctions available for failure to register / declare an interest (and also in 
relation to paid advocacy) 

53. Rule 6.4.2 of the Parliament’s Standing Orders, in relation to the remit of the 
SPPA Committee, states: 

Where the Committee considers it appropriate, it may by motion [to 
Parliament] recommend that a member’s rights and privileges be 
withdrawn to such extent and for such period as are specified in the 
motion. 

54. The Parliament will decide, based on the facts and circumstances of each case, 
what rights and privileges will be withdrawn from an MSP and the duration of 
withdrawal. Rights and privileges that can be withdrawn include: 
 

 exclusion of a member from proceedings of the Parliament generally or 
specifically: for example, proceedings at particular meetings of the Parliament or 
its committees; 

 exclusion from other activities which a member might normally have a right to 
attend, such as Cross-Party Groups; 

 withdrawal of a right of access as a member to the Parliamentary complex; 

 withdrawal of a right of access as a member to Parliamentary facilities and 
services; 

 removal of representational, ceremonial and related privileges which a member 
might normally enjoy as a member; and  
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 withdrawal of a member’s allowance or salary or any part of an allowance or 
salary. 
 

55. This list demonstrates the breadth of sanctions available to the Parliament, 
including potentially removing all allowances or salary which effectively acts as the 
imposition of a fine. The list only stops short of expelling an MSP from Parliament 
entirely, which is not possible under the terms of the UK Scotland Act 1998.  
 
56. However, in relation to failure to register or declare an interest or undertaking 
paid advocacy, the current provisions in the Interests Act (which are drawn in turn 
from the terms of the 1998 Scotland Act) are quite specific about what parliamentary 
sanctions are capable of being imposed on MSPs for these particular breaches. For 
all other breaches of the Code any of the sanctions detailed above could be applied. 
If an MSP were to be found to have undertaken paid advocacy or committed a 
serious breach relating to the Register of Interests, the Committee considers that the 
most severe of the sanctions listed above should be available to it. In addition, this 
would be a means of strengthening the Parliament’s complaints process to balance 
the removal of the criminal offences for failure to register or declare. 
 

Q3 Do you consider that all of the Parliamentary sanctions currently set out in 
the Code of Conduct should be available to be imposed on an MSP found to 
have failed to register or declare an interest or to have undertaken paid 
advocacy? 

Proportionate application of Parliamentary sanctions 
 
57. Although, under the Committee’s proposals, the Procurator Fiscal would no 
longer investigate breaches of registration or declaration requirements, the 
independent Standards Commissioner would still investigate and report on such 
complaints. The Standards Commissioner is established by statute and the 
Parliament is specifically barred from directing the Commissioner as to whether or 
how he investigates a particular complaint. The Committee considers that this 
independent investigatory function is an important safeguard.   

58. The Standards Commissioner is required to report findings in fact to the SPPA 
Committee for any complaint which has a sufficient basis to be fully investigated.  
The report includes: details of the complaint; details of the investigation carried out; 
facts found by the Commissioner on whether the MSP has committed the conduct 
complained about; and whether the MSP has breached any of the terms of the Code 
of Conduct.  

59. Whilst it is not part of the Commissioner’s role to make any comment on 
whether to impose sanctions, the balance of information presented in the 
Commissioner’s reports on serious breaches will raise public expectations that the 
Parliament will take appropriate action. The SPPA Committee publishes the 
Commissioner’s reports in their entirety. Should there be an instance in the future 
where the Parliament is judged, given the contents of the Commissioner’s report, to 
have been lenient on an MSP then the Parliament would leave itself open to very 
public criticism and potentially, pressure to change the regulatory regime. Public 
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perception generates an additional check and balance on MSPs charged with 
deciding whether to impose sanctions on another MSP. 

60. In producing its own report on the Commissioner’s findings, the Committee 
must set out whether it has decided to impose sanctions on an MSP. There is a clear 
expectation that this should detail any mitigating or aggravating circumstances. In 
relation to registration and declaration of interests, the Committee will have regard to 
all relevant considerations, which can include: 

 whether there is evidence that an MSP has deliberately decided to keep 
concealed information that should be registered/declared;  

 whether the interest is of such substantial value and so clearly relevant to an 
MSP’s parliamentary role that it is deemed to be obvious that the MSP should 
have registered; 

 whether an MSP has knowingly reported the value of an interest to be below 
the threshold for registration despite being aware that the value was in excess 
of the threshold; and 

 whether a member has repeatedly failed to register/declare, including where 
they have received advice from the clerks that they needed to do so or have 
been previously advised by the Committee of the need to register/declare 
following earlier complaints against them in relation to their register. 

61. There have been a limited number of complaints made against MSPs since 
1999 that have been sufficiently serious for the Commissioner to have reported them 
to the Committee for consideration. The Standards Commissioner has only found an 
MSP to be in breach of the rules in 9 of these instances. This is of course a positive 
thing, suggesting that wrongdoing is not at all widespread; rather it is a very 
infrequent occurrence. It also means that there have been a very limited number of 
opportunities for Parliament to demonstrate that it is prepared to take firm action 
against serious breaches of standards. The Scottish Socialist Party sit-in during 
Chamber proceedings is the only example where all of the rights and privileges 
above were withdrawn for a month.28 
 
62. The Committee considers that the checks and balances within the existing 
complaints procedures are sufficiently robust to ensure removing the criminal 
offences for registration and declaration offences would not lead to any diminution of 
effectiveness in the regulation of members’ behaviour. 

Q4 Do you consider that the criminal offences for failure to register and 
declare interests should be removed? 

 
 

                                                           
28

 This complaint was referred to the Committee by the then Presiding Officer, George Reid, as 
conduct in the Chamber is a matter for the Presiding Officer as opposed to the Standards 
Commissioner under Section 7, Volume 2 of the Code of Conduct. 
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2B – Expanding the definition of the criminal offence for paid advocacy 
 
Current provision 
 
63. Paid advocacy is where an individual uses their position to advocate a 
particular matter motivated by a payment of some form or a ‘benefit in kind’.  Section 
4 of the Code of Conduct sets out the rules on paid advocacy that apply to 
individuals acting in their capacity as MSPs. These rules are underpinned by section 
14 of the Interests Act. The Act prescribes that an MSP must not, in consideration of 
any payment or benefit in kind, advocate or initiate any cause, or matter, on behalf of 
any person or urge any other member to advocate or initiate any cause, or matter, 
on behalf of any person.29 
 
64. It is a matter of great satisfaction to the Committee that no breach has ever 
been found of the paid advocacy provisions. There has only been one complaint 
against an MSP since the Parliament was established in 1999 on the grounds of paid 
advocacy and this was dismissed by the then Standards Commissioner, Dr Jim 
Dyer. 
 
65. As stated above, one of the key principles that the Committee has based policy 
proposals upon is the need to ensure that sanctions for certain actions are 
proportionate. The Committee is very clear therefore, given the gravity with which 
paid advocacy should be treated, that the criminal offence for paid advocacy should 
be retained. Indeed the Committee is suggesting increasing the scope of the criminal 
offence. 
 
Proposal for change 

66. The Committee believes it would be desirable to amend the existing paid 
advocacy offence for greater consistency with the Bribery Act 2010.    

67. The paid advocacy offence currently requires actual receipt of an inducement 
by an MSP (or by an MSP’s partner, where this results in some benefit to the MSP). 
The Bribery Act 2010 goes further than this. It does not require an individual to 
actually receive inducements in order to commit an offence, but only to agree to 
receive such inducements. 

68. The Committee considers that if an MSP is found to have agreed to undertake 
advocacy for financial gain or to have encouraged a fellow MSP to do so, they 
should be considered to be guilty of an offence regardless of whether inducements 
have actually been received. 

Q5 Do you consider that the definition of what constitutes a criminal offence 
for paid advocacy should be extended? 

 
 

                                                           
29

 at present, section 39(6) of the Scotland Act 1998 makes breaches of this prohibition a criminal offence. 



21 

 

2C - Rectification procedure 
 
69. A rectification procedure would be a simple way of allowing MSPs who admit 
minor failures to register or declare interests to correct their mistake without requiring 
the Standards Commissioner to carry out a lengthy, resource-intensive investigation 
into the matter. 
 
70. In a case where an MSP admits that they have failed to register or declare 
interests and where the interest involved is minor, or the failure to register or declare 
was clearly inadvertent, it is proposed that the Commissioner could recommend to 
the Committee that the MSP be allowed to rectify the matter. In the case of non-
registration, rectification would require a belated entry in the current Register. In the 
case of non-declaration of any interest during a debate or other plenary proceedings, 
the MSP could be required to apologise to the Parliament, for example by 
highlighting the error during plenary proceedings.30 
 
71. The appeal of this approach is that it allows the Commissioner, and the 
Committee, to dispense with minor complaints without having to hold formal 
investigations and without formal consideration and reporting by the Committee. This 
would save time and money in situations where there are mitigating circumstances 
and the MSP rectifies the situation immediately. It would also allow an MSP to rectify 
the situation, and highlight this rectification to Parliament, in a more timely manner 
than if they had to wait for the Commissioner and the Committee to complete their 
deliberations according to the full complaints procedure. 
 
72. For obvious reasons such a procedure would only apply to breaches of the 
Code where an MSP could rectify the situation, such as failure to register or declare 
interests. 
 
73. In assessing this proposal it should be noted that, if this approach were to be 
adopted, the Parliament would be moving away from the current division of roles and 
responsibilities between the Commissioner and the Committee. At present the 
Commissioner is not responsible for making recommendations based on the 
seriousness or otherwise of an MSP’s actions; this is entirely a matter for the 
Committee based on the Commissioner’s findings in fact. 
 

Q6 Do you have a view on the proposal to introduce a rectification procedure? 

2D – Motion of Censure 

74. A motion of censure is a motion reflecting criticism of an MSP which could be 
agreed by the Parliament as a whole. The motion of censure can be seen to be a 
means of public “naming and shaming”. A motion of this kind would not be intended 
to accompany any other form of sanction.  
                                                           
30

 Similar procedures are adopted in a number of other places including the Northern Ireland 
Assembly and the House of Commons. 
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75. Owing to the specific nature of the sanctions set out in the Interests Act (as it 
currently stands), there is some doubt as to whether the SPPA Committee could 
recommend a motion of censure in respect of Interests Act breaches at present. The 
Committee considers that a motion of censure could serve as a useful middle ground 
where the Committee found a member to be in breach of the Code but where it did 
not consider the breach to be sufficiently serious to justify a serious sanction such as 
exclusion or removal of other Parliamentary privileges. 

76. Whilst the terms of a motion from the SPPA Committee of this kind would not 
be amendable, it could usefully be debated. Such debate could provide the MSP 
who is the subject of the motion with a public opportunity to apologise in person (they 
may have already expressed regret to the Commissioner/Committee in responding 
to the original complaint). Alternatively it could provide the MSP with the opportunity 
to contest the terms of the motion. 
 
77. This is a procedure adopted in a number of other places including the Northern 
Ireland Assembly and the Committee considers that it would be a useful addition to 
the complaints process in the Scottish Parliament. 

Q7 Do you have a view on the proposal to introduce a motion of censure 
procedure? 
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GENERAL COMMENTS INCLUDING FINANCIAL / EQUALITIES 
CONSIDERATIONS 

Financial implications 

78. The Committee does not anticipate that the proposals in this consultation will 
have any financial implications, beyond potentially reducing the demands on 
Electoral Commission staff and thereby generating some staff cost savings. As 
Scottish Parliament officials already support MSPs in adding entries to the Register 
of Interests, it is not anticipated that there will be any notable additional burden on 
these officials or any associated costs. It is also not anticipated that there will be a 
notable increase in the number of complaints received by the Standards 
Commissioner or any associated staff costs from such complaints. 

Q8 Do you consider that the policies in this consultation have any financial 
implications?  

Potential impacts on equalities groups 

79. It is not anticipated that there will be any negative impacts on equalities groups 
resulting from the policies detailed in this consultation. Indeed it is hoped that the 
changes above will make the system for monitoring MSPs’ financial interests more 
accessible and transparent both for MSPs required to comply with the system and 
for anyone who wants to lodge a complaint. 

Q9 Do you consider that there are any positive or negative impacts on equality 
groups? 

Additional comments 

Q10 Do you have any other comments or suggestions relevant to the 
proposals? 
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SUMMARY OF CONSULTATION QUESTIONS / RESPONSE TEMPLATE 

Please note that you do not need to respond to all of the questions, but any 
response you choose to make addressing any of these questions would be most 
welcome. 

Name: 

Organisation (if applicable): 

Address / email address:  

Dual reporting 

Q1 Do you consider that there is merit in seeking to remove dual reporting?  

 [see paras 20 to 36 above for background to questions 1 and 2)] 

Other changes to the categories of registrable Interests 

Q2 Do you have any suggested changes that you would wish to propose to: 

- the categories of registrable financial interests; or  

- the arrangements for publication of the register? 

[paras 37 to 43] 

Registration / declaration of interests 

Q3 Do you consider that all of the Parliamentary sanctions currently set out in 
the Code of Conduct should be available to be imposed on an MSP found to 
have failed to register or declare an interest or to have committed paid 
advocacy? [paras 44 to 56] 

Q4 Do you consider that the criminal offences for failure to register or declare 
an interest should be removed? [paras 57 to 62] 

Paid advocacy 

Q5 Do you consider that the definition of what constitutes a criminal offence 
for paid advocacy should be extended? [paras 63 to 68] 

Rectification procedure 

Q6 Do you have a view on the proposal to introduce a rectification procedure? 
[Paras 69 to 73] 

Motion of censure 

Q7 Do you have a view on the proposal to introduce a motion of censure 
procedure? [Paras 74 to 77] 
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Financial implications 

Q8 Do you consider that there are any financial implications of the policies in 
this consultation? [para 78] 

Equalities considerations 

Q9 Do you consider that there are any positive or negative impacts on equality 
groups? [para 79] 

General comments 

Q10 Do you have any other comments or suggestions relevant to the 
proposals?  

How to respond to the consultation 

Responses should be submitted by 22 July 2013 to: 

sppa.committee@scottish.parliament.uk  

or to 

c/o SPPA Committee clerks 
TG.01 
The Scottish Parliament 
Edinburgh 
EH99 1SP 
 
Treatment of responses 
 
80. To help inform debate on the matters covered by this consultation and in the 
interests of openness, please be aware that the normal practice is to make 
responses public – by posting them on the Scottish Parliament’s website. 
 
81. Therefore, if you wish your response, or any part of it, to be treated as 
anonymous, please state this clearly along with the reasons for this. If the Committee 
accepts the reasons, it will be published as “anonymous response”.  
 
82. If it does not accept the reasons, it will give you the option of withdrawing it or 
submitting it on the normal attributable basis. If your response is accepted as 
anonymous, it is your responsibility to ensure that the content of it does not allow you 
to be identified. 
 
83. As the Parliament is subject to the Freedom of Information (Scotland) Act 
(FOISA), it is possible that requests may be made to see your response (or the 
confidential parts of it) and the Parliament may be legally obliged to release that 
information. Further details of the FOISA are provided below. 
 

mailto:sppa.committee@scottish.parliament.uk
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84. You should also note that members of the committee which considers the 
subsequent bill may have access to the full text of your response even if it has not 
been published in full. 
 
85. In addition, there may be a few situations where the Committee may not 
choose to publish your evidence or may have to edit it before publication for legal 
reasons. This will include any submission which contains defamatory statements or 
material. If your response potentially contains such material, usually, this will be 
returned to you with an invitation to substantiate the comments or remove them. In 
these circumstances, if the response is returned and it still contains material which 
may be considered defamatory, it may not be considered and it may have to be 
destroyed. 
 
Data Protection Act 1998 
86. The Parliament must comply with the requirements of the Data Protection Act 
1998 when processing personal data. Normally the Parliament will publish all the 
information you provide (including your name) in line with Parliamentary practice 
unless you indicate otherwise. However, the Parliament will not publish your 
signature or personal contact information (including, for example, your home 
telephone number and home address details, or any other information which could 
identify you and be defined as personal data). 
 
87. The Parliament may also edit any information which could identify any third 
parties unless that person has provided consent to publish it. If you specifically wish 
the Parliament to publish information involving third parties you must obtain their 
consent first and this should be included in writing with your submission. 
 
88. If you consider that your response may raise any other issues concerning the 
Data Protection Act and wish to discuss this further, please contact the SPPA 
Committee clerks for advice at sppa.committee@scottish.parliament.uk before you 
submit your response. 
 
89. Further information about the Data Protection Act can be found at: 
www.ico.gov.uk. 

file:///C:/Users/s800923/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/UOX5LR4Q/www.ico.gov.uk
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ANNEXE A 
Scotland Act 1998, Section 39: Members’ interests 

(1) Provision shall be made for a register of interests of members of the Parliament 
and for the register to be published and made available for public inspection. 

(2) Provision shall be made— 

(a)requiring members of the Parliament to register in that register financial 
interests (including benefits in kind), as defined for the purposes of this 
paragraph, 

(b)requiring that any member of the Parliament who has a financial interest 
(including benefits in kind), as defined for the purposes of this paragraph, in 
any matter declares that interest before taking part in any proceedings of the 
Parliament relating to that matter. 

(3) Provision made in pursuance of subsection (2) shall include any provision which 
the Parliament considers appropriate for preventing or restricting the participation in 
proceedings of the Parliament of a member with an interest defined for the purposes 
of subsection (2)(a) or (b) in a matter to which the proceedings relate. 

(4)Provision shall be made prohibiting a member of the Parliament from— 

(a)advocating or initiating any cause or matter on behalf of any person, by any 
means specified in the provision, in consideration of any payment or benefit in 
kind of a description so specified, or 

(b)urging, in consideration of any such payment or benefit in kind, any other 
member of the Parliament to advocate or initiate any cause or matter on 
behalf of any person by any such means. 

(5) Provision made in pursuance of subsections (2) to (4) shall include any provision 
which the Parliament considers appropriate for excluding from proceedings of the 
Parliament any member who fails to comply with, or contravenes, any provision 
made in pursuance of those subsections. 

(6) Any member of the Parliament who— 

(a)takes part in any proceedings of the Parliament without having complied 
with, or in contravention of, any provision made in pursuance of subsection (2) 
or (3), or 

(b)contravenes any provision made in pursuance of subsection (4), 

is guilty of an offence. 

(7) A person guilty of an offence under subsection (6) is liable on summary 
conviction to a fine not exceeding level 5 on the standard scale. 

(8) In this section— 

(a)“provision” means provision made by or under an Act of the Scottish 
Parliament, 

(b)references to members of the Parliament include references to the Lord 
Advocate and the Solicitor General for Scotland, whether or not they are such 
members. 
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Scotland Act 2012, Section 7: Members’ interests  

(1) Section 39 of the 1998 Act (members' interests) is amended as follows.  

(2) For subsections (5) to (7) substitute—  

“(4A)Any requirement or prohibition (however expressed) imposed by 
provision made in pursuance of subsections (2) to (4) may be subject to such 
exceptions as are specified in the provision.  

(5)Provision may be made for—  

(a)excluding a member from the proceedings of the Parliament,  

(b)imposing on a member such other sanctions as the Parliament 
considers appropriate,  

if the member fails to comply with, or contravenes, any provision made in 
pursuance of subsections (2) to (4) or this subsection.  

(5A)Provision made under subsection (5) may include provision that a 
sanction is not to be imposed in such circumstances as are specified in the 
provision.  

(6)Provision made under subsection (5) may include provision that the 
member is guilty of an offence.  

(7)A person guilty of such an offence is liable on summary conviction to a fine 
not exceeding level 5 on the standard scale.”  

(3) After the commencement of subsection (2), subsections (5) to (7) as originally 
enacted continue to have effect until the coming into force of the first provision made 
in pursuance of those subsections as substituted by subsection (2).  

 

 


