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Devolution (Further Powers) Committee 
 

Electoral Commission Evidence Session – Written Evidence 
 
Introduction 
 
The Electoral Commission published the ‘Scottish Independence Referendum: 
Report on the referendum held on 18 September 2014’ on Tuesday 16 December 
2014.  Hard copies of the report will be available from the Clerks, on request, at the 
meeting on 8 January 2015.  The report can be accessed online at: 
http://www.electoralcommission.org.uk/__data/assets/pdf_file/0010/179812/Scottish-
independence-referendum-report.pdf 
 
In addition, the Electoral Commissioner, John McCormick, wrote to the Convener 
following the publication of the report on 16 December 2014.  This letter is provided 
at Annex A to this paper.  In addition, the Electoral Commission provided a summary 
of the recommendations made in the report which is provided at Annex B to this 
paper.  Lastly, a copy of a letter from the Electoral Commission to the Scottish 
Government regarding the implementation of the Smith Commission 
recommendations in relation to elections is available at Annex C to this paper. 
 
 

Clerking Team 
Devolution (Further Powers) Committee 

8 January 2014 
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ANNEX A – LETTER FROM THE ELECTORAL COMMISSIONER, JOHN 
McCORMICK TO THE CONVENER 
 
 
Mr Bruce Crawford 
Chair, Devolution (Further Powers) Committee 
The Scottish Parliament 
Edinburgh 
EH99 1SP 
 
16 December 2014 
 
Dear Bruce, 
 
I am pleased to enclose a copy of our report on the Conduct of the Scottish 
independence referendum which we laid before the Scottish Parliament this morning. 
 
The evidence that we have gathered to inform our report shows that the referendum 
was well run, with high levels of voter satisfaction. We found that 94% of voters who 
cast their vote at a polling station and 98% of voters who cast a vote by post were 
satisfied with the process. This is particularly pleasing given that our research also 
found that 10% of those who reported having voted also claimed to have voted for 
the first time. 
 
Of the 4,283,938 people who were registered to vote in the referendum, 109,593 of 
them were aged 16 or 17 on the day of the poll. Our research found that 75% of 16 
and 17 year olds said they had voted and, of these, 97% said they intended to vote 
again in future elections and referendums. The voting process worked for them and 
thanks to the commitment and hard work of electoral staff across Scotland their 
experience was positive. An important lesson from this referendum, that others 
looking to extend the franchise should consider carefully, is that to do this well it is 
important that time is given both for administrators to do targeted activity to register 
young people and for campaigners to engage with them. 
 
As you are aware, the Commission was responsible for registering campaigners at 
the referendum and for regulating the campaign spending and reporting rules. In 
total we registered 42 campaigners, with 21 registering in support of a ‘Yes’ outcome 
and 21 in support of a ‘No’ outcome. For the first time at any referendum, 
campaigners had to report their donations to the Commission before the poll. This 
meant that we were able to publish the details of campaign donations totalling £4.5 
million, giving voters access to that information before they went to vote. We 
welcome the transparency this brought for voters and the overall level of compliance 
from campaigners in meeting this new requirement. 
 
I would also like to acknowledge the crucial role played by the Scottish Government 
and the Scottish Parliament in ensuring that the main referendum legislation was in 
place nine months ahead of the poll. This ensured that there was sufficient time for 
those administering the poll to prepare for delivering their respective roles at the 
referendum. It also allowed campaigners to familiarise themselves with the campaign 
rules and ensure they had adequate processes in place to comply with them. The 
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experience at the Scottish referendum was in sharp contrast to the referendums in 
2011 where the rules were confirmed only three months ahead of polling day and we 
continue to recommend that for all future referendums, not only in Scotland but also 
those held across other or in other parts of the UK, the legislation (including any 
secondary legislation) should be clear at least six months before it is required to be 
implemented or complied with by campaigners, Electoral Registration Officers or 
Counting Officers. 
 
Our report on the referendum has also found that holding a poll on such an important 
constitutional issue on a separate day from other elections helped both 
administrators and campaigners plan their activity more effectively and gave voters 
space to understand the issues. We have previously recommended that combining a 
referendum with other polls should be considered on a case-by-case basis. We 
believe that this remains the case, but that for issues of a similar scale which are 
likely to attract cross-party campaigning, for instance about the UK’s membership of 
the European Union, then the example set in Scotland should be followed and the 
referendum should not be held on the same day as any other polls. 
 
Finally, I would like to acknowledge the professionalism of those responsible for 
administering the referendum, from the Chief Counting Officer, Mary Pitcaithly, to all 
of the Counting Officers and Electoral Registration Officers across Scotland, who 
ensured that voters across Scotland took part in an effective and efficient poll. The 
Electoral Management Board for Scotland provided a crucial role in advising, 
supporting and guiding the work of all those administering the referendum. We have 
previously recommended that the EMB’s role should be placed on a statutory footing 
for all parliamentary elections in Scotland. We would welcome this change being 
considered as part of the wider electoral changes proposed by the Smith 
Commission. 
 
Our report contains a number of other recommendations for the conduct of any 
future referendum legislated for by the Scottish Parliament on any issue. Although 
we are not aware of any such future plans we consider it proper that the lessons 
learnt from this event are brought to the attention of the Parliament so they can be 
recorded and considered in the future. Some of the lessons learnt are of course also 
relevant to future elections for which the Parliament is responsible and they should 
be considered in that light. For your convenience a summary of all the 
recommendations in our report is enclosed as an annex to this letter. 
 
I hope that you will find our report of interest and, of course, we would be happy to 
discuss any aspect of our report if that would be helpful. 
 
 
 
John McCormick 
Electoral Commissioner 
 
Enc 
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ANNEX B – LIST OF RECOMMENDATIONS MADE IN THE ELECTORAL 
COMMISSION REPORT 
 
 

List of recommendations  
 
Future referendum legislation  
 
Recommendation 1: Timing of legislation for future referendums  
 
When considering proposals for any future referendum on any issue, not only in 
Scotland but also those held across or in other parts of the UK, governments should 
ensure that the timetable for developing and introducing all legislation provides 
sufficient opportunity for legislatures (including the Scottish Parliament and the UK 
Parliament where appropriate) to properly scrutinise those proposals, including 
considering the Electoral Commission’s advice about the wording of the proposed 
referendum question. 
 
Governments should also acknowledge the importance of allowing sufficient time for 
campaigners, the Chief Counting Officer and Counting Officers, Electoral 
Registration Officers and the Electoral Commission to prepare for their respective 
roles in any referendum. In particular, legislation should be clear in sufficient time to 
allow robust and detailed guidance to be developed and provided to campaigners, 
Electoral Registration Officers or Counting Officers. 
 
We recommend that in planning for any future referendums, not only in Scotland but 
also those held across or in other parts of the UK, governments should aim to ensure 
that legislation (including any secondary legislation) is clear at least six months 
before it is required to be implemented or complied with by campaigners, the Chief 
Counting Officer, Counting Officers or Electoral Registration Officers. This would 
mean that:  
 

 Legislation for any changes to the franchise for a referendum should be clear 
at least six months before EROs are due to begin any scheduled annual 
canvass activities.  

 Legislation for the regulation of referendum campaigners should be clear at 
least six months before the start of the regulated referendum period.  

 Legislation relating to the conduct of a referendum poll, including secondary 
legislation such as Fees and Charges Orders, should be clear at least six 
months before polling day.  

 
Recommendation 2: Extending the franchise to 16 and 17 year olds  
 
We recommend that, when any policy maker or legislator is considering future 
legislation for referendums or elections with a franchise including 16 and 17 year 
olds, they consider the need to ensure legislation concerning the extension of the 
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franchise is commenced six months prior to the beginning of the canvass in order to 
allow administrators to plan, both for the canvass and for related public awareness 
activities, including political literacy initiatives. 
 
Recommendation 3: Timing of polling day for future referendums 
 
We have previously recommended that any proposals to hold a referendum poll on 
the same day as the poll for other electoral events should be considered on a case-
by-case basis and this remains our view. 
 
The priority in considering any such proposals has always been that voters and 
campaigners should be able to understand and easily participate in all of the polls, 
and that those responsible for running the polls are able to do so effectively. 
Governments and legislatures should take into account the anticipated level of public 
interest and potential for cross-party campaigning when considering proposals for 
the timing of any future referendum. Where significant cross-party campaigning for a 
future high-profile referendum is likely (such as, for example, a referendum on the 
UK’s membership of the European Union), we would not expect the poll to be held 
on the same day as another set of polls. This would help ensure voters and 
campaigners are able to easily participate in the referendum and minimise the risk of 
voter confusion. 
 
Any government introducing legislation for future referendums, not only in Scotland 
but also those held across or in other parts of the UK, should also publish at the 
same time its assessment of the implications of holding other polls on the same day. 
This will enable legislatures (including the Scottish Parliament and the UK 
Parliament) to consider the relative benefits and risks of the proposal as they 
scrutinise the referendum Bill. 
 

Information for voters  
 
Recommendation 4: Public awareness activity undertaken by the CCO and 
COs 
The public awareness activity undertaken by the CCO and COs benefitted voters 
through the provision of timely and localised information about their vote. In order to 
enable the CCO and COs to undertake activity to promote voter registration and 
voter information, and following a Commission recommendation from the 2011 
referendums, the referendum legislation specifically exempted the CCO and COs 
from the ban on public bodies producing information relating to the referendum in the 
last 28 days leading to polling day. This exemption had important benefits for voters 
and we recommend that it be applied at any future referendums. 
 
Recommendation 5: Information for voters on count procedures 
 
The Commission and others involved in the provision of public information regarding 
referendums and elections in Scotland and the rest of the UK need to address the 
issue of how we make the public more aware of count procedures.  
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Recommendation 6: Issuing ballot papers to voters queuing at polling stations  
 
Legislation for future referendums, not only in Scotland but elsewhere in the UK, 
should ensure that eligible electors who are in the queue at their polling station at the 
close of poll are issued with a ballot paper and allowed to vote. 
 

Campaign regulation  
 
Recommendation 7: Eligibility to register as a referendum campaigner and 
donate 
The legislation for future referendums, not only in Scotland but also those held 
across or in other parts of the UK, should ensure that the list of individuals and 
bodies eligible to register as a referendum campaigner and to donate to other 
campaigners is extended to mirror the list of eligible registered non-party 
campaigners under PPERA. 
 
Recommendation 8: Responsible person  
The legislation for future referendums, not only in Scotland but also those held 
across or in other parts of the UK, should ensure that the same person is not able to 
be the responsible person for more than one registered campaigner; and, in addition 
that: 
 

 the person named as the responsible person is required to sign the 
application for registration as a campaigner, and  

 
 for non-PPERA referendums, s.25 PPERA is replicated so that a political 

party’s campaigns officer can take on the Treasurer’s role of responsible 
person.  

 
Recommendation 9: Grounds for rejecting applications to register as a 
referendum campaigner  
 
The legislation for future referendums, not only in Scotland but also those held 
across or in other parts of the UK, should ensure that the Commission is not required 
to accept a declaration for registration as a referendum campaigner if the 
campaigner proposes a registered name which: 
 

 Would be the same as that of a permitted participant which is already 
registered.  

 Is obscene or offensive. 
 Includes words the publication of which would be likely to amount to the 

commission of an offence. 
 Includes any prohibited word or expression.  
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Recommendation 10: Approach to designation 
 
We would welcome the opportunity to work with relevant governments, not only in 
Scotland but also in other parts of the UK, when they are considering the legislation 
for future referendums, to consider the implications of enabling the Commission to 
designate one side of the referendum debate rather than requiring designation to be 
on both sides or not at all (as is required under PPERA). 
 
Recommendation 11: Early designation and the length of the referendum 
period 
 
The legislation for future referendums, not only in Scotland but also those held 
across or in other parts of the UK, should ensure that designation is able to take 
place shortly before, rather than during the first six weeks of, the referendum period. 
We also recommend that consideration be given to the benefits of early designation 
when setting the legislative timetable. 
 
If circumstances mean that the legislative timetable is such that early designation is 
not possible, then our 2011 recommendation to extend the length of the referendum 
period to at least 16 weeks should be adopted. This would go some way to giving 
designated lead campaign groups more time to plan and use the benefits available. 
 
Recommendation 12: Pre-poll reporting  
 
The legislation for future referendums, not only in Scotland but also those held 
across or in other parts of the UK, should ensure that pre-poll reporting of donations 
and loans over £7,500 received by registered campaigners (except political parties) 
for referendum purposes is again included as a reporting requirement. 
 
Recommendation 13: Grants to designated lead campaigners 
 
It is important that relevant governments, not only in Scotland but also those in other 
parts of the UK, give careful consideration to the principles of ‘core funding’ raised by 
the Committee on Standards in Public Life in its 1998 report when considering 
whether a publicly funded grant should be made available. 
 
For future non-PPERA referendums, relevant governments, not only in Scotland but 
also those in other parts of the UK, should be aware that the Commission may wish 
to comment on whether a grant should be available to designated lead campaigners. 
 
Recommendation 14: Imprints 
 
We continue to recommend that there should be proportionate imprint requirements 
on non-printed material at referendums and elections across the UK. However, we 
would welcome the opportunity to work with relevant governments, not only in 
Scotland but also in other parts of the UK, when they are considering future 
legislation for referendums, to ensure that the imprint rules strike the right balance 
between ensuring there is transparency about who is campaigning and proportionate 
and modern regulatory requirements.  
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Recommendation 15: Restrictions on the publication of promotional material 
by central and local government 
 
Relevant governments, not only in Scotland but also those in other parts of the UK, 
should publicly commit to and refrain from, in practise, any paid advertising, including 
the delivery of booklets to households, which promotes a particular referendum 
outcome for the full duration of the referendum period. 
 
We agree in principle that a period of 28-days is an adequate duration for the 
restrictions on the publication of other promotional material by central and local 
government. However, to mitigate the risks of the relatively short period, it is 
important that relevant governments give careful consideration to the impact on the 
campaign and voters’ trust in the rules of any referendum related information they 
publish before the restrictions come into force. It is also important that there is a 
clear explanation of the rules and how to comply with them for relevant public bodies 
to follow during that period. 
 
Recommendation 16: Regulating campaign arguments  
 
We invite relevant governments, not only in Scotland but also those in other parts of 
the UK to restate for each future referendum that a role in regulating the campaign 
arguments is inappropriate for the Commission, or any other organisation tasked 
with regulating the referendum. 
 

The future conduct of the referendums and elections  
 
Recommendation 17: Use of the mini-count approach to the verification and 
counting of votes 
 
Breaking down the verification and counting of votes into areas smaller than the total 
electoral or referendum area is a particularly effective method in achieving an 
accurate, timeous result with clear audit trails. Consequently, COs and returning 
officers in Scotland and elsewhere in the UK should consider utilising this approach 
when planning their verification and count at future electoral events. 
 
Recommendation 18: National recounts 
 
The key factor in delivering a single national result for future any referendums is that 
high quality counts are undertaken in each counting area, so that confidence and 
trust in the overall result is achieved, as was the case at the independence 
referendum. 
 
We do not believe that it would be necessary for legislation for any future referendum 
on any issue, not only in Scotland but also those held across or in other parts of the 
UK, to provide powers for the Chief Counting Officer to direct national recounts to be 
carried out across all counting areas. Legislatures scrutinising future referendum 
legislation will want to consider the powers provided to Counting Officers for 
recounts at the local counting area level. 
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Recommendation 19: Prohibition on appointment of staff previously involved 
in campaigning 
 
The legislation for future referendums, not only in Scotland but also those held 
across or in other parts of the UK, should ensure that the prohibition on COs 
appointing people as polling station staff who have been involved in the campaigns 
for either outcome in the referendum, is extended to explicitly cover people 
employed by the CO at the verification and counting of votes. 
 
Recommendation 20: Appointment of counting agents  
 
Limitations on the number of counting agents who can be appointed at count centres 
mean that in some circumstances agents of any given registered campaigner may 
be unable to properly scrutinise the conduct of the counting of votes. Although a 
restriction on the number of counting agents who can be appointed is necessary for 
logistical reasons it may be that changes are required to the way in which the 
representation of each referendum outcome is calculated. For example, it may be 
that a system which prioritises the appointment of an appropriate number of counting 
agents acting on behalf of the designated lead campaigners would be more effective. 
 
During the course of the referendum the Commission drew the attention of both lead 
campaigners and several other campaign organisations to the limitations on 
numbers of counting agents to ensure they were aware of a potential issue before it 
arose. For future referendum legislation in Scotland and elsewhere legislators may 
wish to consider if large numbers of registered campaigners are anticipated. 
 
Recommendation 21: Instructions to voters on the folding of ballot papers and 
the Unique Identifying Number 
 
SIRA required and the guidance issued by the CCO highlighted the requirement of 
polling station staff to inform voters to fold the ballot paper after they had made their 
mark and then show the Unique Identifying Number to the Presiding Officer before 
placing the ballot paper in the box. Counting Officers and Returning Officers at future 
referendums and elections in Scotland and elsewhere in the UK should ensure that 
at training sessions for polling station staff the requirements for how the ballots are to 
be presented prior to their deposit in the ballot box are be emphasised to staff. 
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Recommendation 22: The future of the Electoral Management Board for 
Scotland 
 
Given the continuing development of the EMB and the need to secure its long-term 
funding and statutory arrangements, the Smith Commission Agreement presents an 
opportunity to secure the future re-structuring of electoral matters in Scotland with 
the EMB playing an important role, delivering services which are in the interests of 
the voter. We would therefore recommend: 
 

 That the EMB’s statutory remit is extended to all parliamentary elections and 
that the Convener is given a power of direction at these elections. 

 
 The long term funding and legal status of the EMB must also be secured and 

clarified so that it can undertake fully the tasks it was envisioned it would carry 
out when the idea of a Board was recommended and accepted by 
governments in 2008. 

 
Recommendation 23: Integrity administrative issues: a single point of contact 
 
The Commission, while recognising the complexity of having many more police 
forces across the whole of the UK and their independence in operational terms, 
recommends that for future referendums at the UK level, Police Scotland, the 
Association of Chief Police Officers and the Police Service of Northern Ireland 
explore the possibility of establishing a single command structure to co-ordinate 
where necessary at UK level. 
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ANNEX C – ELECTORAL COMMISSION LETTER TO THE SCOTTISH 
GOVERNMENT 
 
Stephen Sadler 
Scottish Government 
Room IN04 St. Andrews House 
2 Regent Road 
Edinburgh 
EH1 3DG 
2 December 2014 
 
 
Dear Steve 
 
Implementing the conclusions of the Smith Commission 
 
Following publication on 27 November of the report of the Smith Commission 
detailing the Heads of Agreement on further devolution of powers to the Scottish 
Parliament, I am writing to offer the Electoral Commission’s support and assistance 
to both the Scottish and UK Governments as they take forward the work needed to 
produce draft clauses implementing the report’s conclusions. 
 
As you would expect, we are specifically considering the implications of the 
agreements identified by the Smith Commission which relate to the conduct and 
regulation of Scottish Parliament and local government elections (paragraphs 23 to 
25). It is important that the implications for voters and campaigners in Scotland of 
any changes to the arrangements for these elections are considered carefully, and 
I’m sure you also understand that early clarity about any significant legislative 
changes will be an essential part of effective planning for future elections. 
 
We appreciate that both governments will now be working to a challenging timetable, 
in order to produce draft clauses by 25 January 2015, and we hope that our advice 
can help you meet that timetable. We would be very happy to discuss our experience 
over a number of years of developing and maintaining an accountability relationship 
with the Scottish Parliament in relation to local government elections in Scotland, as 
well as specifically in relation to the Scottish referendum. We can also provide further 
information about our experience of campaign spending regulation in the context of 
elections in Scotland and would be interested to discuss any consideration of 
potential changes to election spending limits and the periods during which 
campaigners’ spending is regulated. 
 
We would also be particularly keen to discuss the detailed practical implications of 
any potential future changes to the voting age for Scottish Parliament elections or 
local government elections in Scotland. Both the Commission and EROs in Scotland 
will certainly be able to build on the experience of registering 16- and 17-year olds in 
advance of the Scottish referendum, but early clarity about the policy and legislative 
approach in this area will be essential if any changes to the franchise are to be 
successfully implemented in time for the 2016 Scottish Parliament elections.  
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In our view, any significant delay in making the necessary legislative provisions 
beyond the beginning of 2015 would risk limiting the ability of EROs to use the 
scheduled 2015 canvass to identify and encourage eligible 16- and 17-year olds to 
register to vote, and could mean that registration activity targeting this new group of 
eligible electors would only be capable of taking place in the period between 
December 2015 and May 2016. 
 
I hope that we can continue the effective and constructive working relationship that 
we have built, and look forward to discussing these specific issues with you. I have 
also written today to Simon James at the UK Government Cabinet Office and Laura 
Crawforth at the Scotland Office to set out these points and make the same offer of 
assistance. 
 
 
Yours sincerely 
 
 
 
 
Andy O’Neill 
Head of Office Scotland 
aoneill@electoralcommission.org.uk 
0131 225 0201 
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