
 
 

 
Devolution (Further Powers) Committee 

 Implementing the Smith Agreement - The UK Government’s Draft Legislative Clauses 
 
 
Dear Members, 

BEMIS Scotland are the national Ethnic and Cultural Minorities led umbrella body 
supporting the development of the Ethnic Minorities Voluntary Sector in Scotland and 
the communities that this sector represents. 

Our vision is of a Scotland that is equal, inclusive and responsive: A society where: 

 people from the diverse communities are valued, treated with dignity and 
respect, 

 have equal citizenship, opportunities and equality of life, 
 and who actively participate in civic society. 

 
 
The upsurge in active, participative, democratic citizenship within the context of the 
referendum has been well established and this reality was also true for our many 
diverse communities and citizens, now a significant 8.2% of the national population 
based upon the 2011 Scottish Census. 1 
 
Within BEMIS Scotland’s initial Smith Commission submission we called for full 
devolution of Equal Opportunities legislation to ensure a coherent and joined up 
approach across interlinked policy areas. Within the Smith outcomes the following 
BEMIS recommendation looks to have been incorporated into the commission’s 
proposals.  
 

 The Equality Act 2010 is adopted as the framework for progressing the 
equalities agenda including commencing section 1 of the Equality Act 2010 
enabling us to tackle socio-economic disadvantage.2  

 
It is within this context we are motivated to extrapolate from the Smith Commission 
process the most progressive and coherent set of additional powers for the 
advancement of equality, citizenship and social justice in Scotland.  
 
From an equalities and human rights perspective we take interest in the Smith 
Recommendation that; 
 

                                                            
1
 http://www.scotlandscensus.gov.uk/ods‐web/area.html  

2
 http://bemis.org.uk/wp/wp‐content/uploads/2013/10/bemis‐smith‐commission.pdf  



 
 

“The Equality Act 2010 will remain reserved. The powers of the Scottish Parliament 
will include, but not be limited to, the introduction of gender quotas in respect of 
public bodies in Scotland. The Scottish Parliament can legislate in relation to 
socio-economic rights in devolved areas”.3 Para 60 
 
In addition to this the command paper in relation to this caveat outlines the following; 
 
“6.2.1 Clause 24 relates to paragraph 60 of the Smith Commission Agreement and 
the role of 
the Scottish Parliament in relation to equalities. The clause will devolve to the 
Scottish 
Parliament the power to legislate on equalities in respect of public bodies in 
Scotland, 
which will include but not be limited to the introduction of gender quotas and the 
Consideration of socio-economic inequality when making strategic decisions. 
This power will enable the Scottish Parliament, by imposing new requirements on 
public bodies in Scotland, to introduce new protections for employees and customers 
of those bodies 
with regards to their devolved functions. However, the Scottish Parliament will not be 
able to lower the protections found in the Equality Act 2010”4 
 
“6.2.2 Scottish Ministers exercise a number of executive competencies in relation to 
equalities under the Equalities Act 2010. Scottish Ministers may encourage equal 
opportunities, and the observance of equal opportunity requirements, by developing 
and implementing policies that promote the equalities position set out by the UK 
Government; and Scottish Ministers can impose duties on public office-holders and 
authorities to meet the equal opportunities requirements, a power that has been 
used regularly by Scottish Ministers across a number of devolved areas. Scottish 
Ministers also have executive powers in several additional areas including the power 
to prescribe which Scottish public bodies are subject to the public sector equality 
duty.” 5 
 
“6.2.3 The power to legislate on equal opportunities in relation to Scottish public 
authorities and cross-border public authorities with Scottish functions will be 
delivered to the Scottish Parliament through specific exceptions to paragraph L2 
in Schedule 5 of the Scotland Act 1998 (the 1998 Act)”. 6 
 

                                                            
3 https://www.smith‐commission.scot/smith‐commission‐report/  
4https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/397079/Scotland_Enduring 
Settlement_acc.pdf  
5https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/397079/Scotland_Enduring
Settlement_acc.pdf  
6
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/397079/Scotland_Enduring
Settlement_acc.pdf 



 
 

In relation to 6.2.3 and ‘specific exceptions to paragraph L2 in Schedule 5’ of the 
equality act the draft clauses outline the following measures; 
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With the devolution of these powers in relation to a socio / economic duty we would 
like to clarify the position that this will afford the Scottish Government /Parliament on 
the enactment of a future Scotland (2015) bill.  
 
In light of these recommendations BEMIS Scotland would support a broader debate 
encompassing political parties and civic Scotland to consider and clarify the 
ramifications of these clauses and recommendations. It is fundamentally crucial to 
the perception and sustainability of the Smith recommendations that the appetite for 
substantive change is reflected in the proposals to avoid the unintended 
consequence of delivering ‘change’ which undermines progress.  
 
Within this context; 
 

 Will the amendments under Section L2 in Schedule 5 allow the Scottish 
Parliament / Government to pro-actively enhance statutory obligations 
building on the Equality Act (2010) and not confined to its interpretation? 

 

                                                            
7
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/397079/Scotland_Enduring
Settlement_acc.pdf  



 
 

 Is the Equality Act 2010 effectively being split with the never commenced8 
schedule 1 on socio and economic rights being devolved to Scotland? To 
what extent does the reservation of Equal Opportunities legislation enable us 
to legislate on this area in relation to other duties via indirect consequences? 
Would the Scottish Government / Parliament have the authority to; 
 
(i) Enshrine socio / economic and cultural rights via a Scottish implementation 
of section 1 of the Equality Act (2010) given that the Scottish interpretation of 
includes the caveat of ‘social origin’ and would reflect an equitable response 
to cross-party support for tackling the ‘social justice’ agenda for example; 
 

 The right to safe, clean and affordable housing 
 The right to a living wage  

 
 Can the Smith Commission / Devolution Committee clarify what is meant by 

‘Consideration of socio-economic inequality when making strategic 
decisions’ – Consideration implies interpretation as opposed to ability to pro-
actively legislate where necessary in areas of socio-economic disadvantage. 
In this regard if the extent of power is to interpret section 1 of the Equality Act 
with a view to considering a response this would not reflect the cross-party 
intention to reduce inequalities and we would impress the need for this to be 
amended to enable an equitable response to cross-party support for tackling 
the social justice agenda.  

 
The need to examine the possibilities inherent within any development in Equality 
Legislation and in relation to socio/economic disadvantage is refocused in a political 
context in which future austerity cuts and significant welfare reform is forthcoming.  
 
Within the Smith Commission discourse there has been a lack of spotlight on the 
possibilities inherent within the section 60 recommendation and this can be partly 
attributed to the nature and volume of information inherent within the timescales and 
mechanisms of the Commissions processes.  
 
Furthermore there has also been a clear lack of understanding/leadership as to what 
ability the Scottish Parliament / Government has under the prevailing constitutional 
arrangement in relation to a socio / economic duty and its potential ramifications for a 
broader encapsulation in spirit, as a minimum, of wider human rights outcomes via a 
social, economic and cultural lens.  
 
We look forward to progressing this discussion with colleagues / political parties and 
parliamentarians in the weeks ahead and on the committee’s deliberations in this key 
policy area.  
 

                                                            
8
 https://www.gov.uk/government/news/socio‐economic‐duty‐to‐be‐scrapped‐‐2 



 
 

For further information please contact. 
 
Danny Boyle 
Parliamentary and Policy Officer  
BEMIS Scotland 
Danny.boyle@bemis.org.uk 
0141-548-8047 
 
 



1 
 

 
 

5 February 2015 
 
 
 
 
Dear Ken 
 
 

 
Draft Clauses and Socio-Economic Duty 

 
Many thanks for your enquiry. You recently met with BEMIS who were asking about the 
Scottish Parliament’s ability to legislate on socio-economic rights post Smith 
Commission, given that Theresa May ‘scrapped’ the duty in 2010 . Further, would 
Schedule 5 of the Scotland Act 1998 need to be amended to make this 
recommendation operative. 
 
 
Summary 
In short the Scottish Parliament will have the ability to legislate on the socio-economic 
duty, providing that Clause remains in the Scotland Bill and is enacted. This would be 
achieved by amending Schedule 5 of the Scotland Act 1998, as set out in the draft 
Clauses of the Scotland Bill. 
 
 
Introduction 
The majority of the Equality Act 2010 (the Act) came into force in October 2010. On 17 
November 2010, Theresa May announced that Part 1 of the Act would be scrapped. 
The Smith Commission, and now the Command Paper containing the Draft Clauses of a 
Scotland Bill devolve the subject matter of Part 1 of the Equality Act 2010.  
 
The socio-economic duty 
 
Background 
Part I of the Act introduced a new duty on some public authorities to have due regard to 
the reduction of socio-economic disadvantage. The intention was to require specified 
public authorities, when making strategic decisions, to consider how their decisions 
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might help reduce the inequalities associated with socio-economic disadvantage. The 
Explanatory Notes to the Bill, as introduced in the House of Commons on 24 April 2009, 
stated:  
 

“Such inequalities could include inequalities in education, health, housing, crime 
rates, or other matters associated with socio-economic disadvantage. It will be 
for public authorities subject to the duty to determine which socio-economic 
inequalities they are in a position to influence”. 

 
When introduced, the duty applied only to England and Wales, so the Equal 
Opportunities Committee recommended that the Scottish Government consult on the 
duty extending to Scotland. A consultation exercise on the duty was subsequently 
undertaken by the Scottish Government (2009) along with discussions with key 
stakeholders such as the Equality and Human Rights Commission. The consultation 
closed on the 28 October 2009 and received 69 responses. The majority of 
respondents, including the EHRC, believed that the socio-economic duty should be 
applied to Scotland. Views were mixed in public bodies, and while more public bodies 
overall were in favour than not, most local authorities and partnerships did not share this 
view. 
 
The Scottish Government took the view that placing socio-economic issues on a 
statutory footing would add weight to existing mechanisms such as Single Outcome 
Agreements.  
 
Addressing the Equal Opportunities Committee on 5 October 2010, Alex Neil, the 
Minister for Housing and Communities, indicated that there was uncertainty over the 
enactment of the socio-economic duty and that the new coalition Government may not 
activate the duty. Responding to the question of what the Scottish Government would 
do if the UK Government opted to repeal the duty, the Minister stated:  
 

“We have the legal option of implementing the duty in Scotland. We are able to 
do that under the 2010 act, in my view. There are potential problems with that, 
however, and I have asked for some contingency work to be done by our legal 
people to explore what the challenges would be if we decided to implement the 
statutory socio-economic duty but the UK Government was not going to do so in 
the rest of the United Kingdom”. 

 
Alex Neil wrote to the UK Minister for Women and Equalities on 2 December 2010 (see 
PQ S3W-37919), expressing disappointment that the duty would not be commenced, 
urging the UK Government to commence the duty and to consult with the Scottish 
Government before taking a final decision.   
 
I am not aware of any further developments after this correspondence, until the 
recommendation in the Smith Commission report. 
 
Devolving the socio-economic duty 
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The Smith Recommendation was: 
 
“The Equality Act 2010 will remain reserved. The powers of the Scottish Parliament will 
include, but not be limited to, the introduction of gender quotas in respect of public 
bodies in Scotland. The Scottish Parliament can legislate in relation to socio-
economic rights in devolved areas”. (para 60) 
 
The Command Paper said: 
 
“Clause 24 relates to paragraph 60 of the Smith Commission Agreement and the role of 
the Scottish Parliament in relation to equalities. The clause will devolve to the 
Scottish Parliament the power to legislate on equalities in respect of public bodies in 
Scotland, which will include but not be limited to the introduction of gender quotas and 
the consideration of socio-economic inequality when making strategic decisions. 
This power will enable the Scottish Parliament, by imposing new requirements on public 
bodies in Scotland, to introduce new protections for employees and customers of those 
bodies with regards to their devolved functions. However, the Scottish Parliament will 
not be able to lower the protections found in the Equality Act 2010”. (para 6.2.1) 
 
The related draft Clause in the Command Paper is 24(3) which adds an exception to the 
Scotland Act 1998 (1998 Act), as follows: 
 
Under the heading “Exceptions”, at the end insert –  

“The subject matter of Part 1 of the Equality Act 2010 (socio-economic 
equalities).” 

 
While Theresa May said the duty had been ‘scrapped’, the duty was never repealed, it 
was just not commenced. Either way it does not matter in this instance.  
 
The device of reserving “the subject matter of” an Act is used throughout Schedule 5 of 
the 1998 Act. It provides flexibility in that it is that area of the law that is reserved.  The 
reservation is not confined to the actual provisions of that Act and means that new 
legislation that is made in the same area may be accommodated within the reservation1.  
 
The devolution of Part 1 of the Equality Act 2010, although not operative, demonstrates 
what is intended to be devolved, which is the area of socio-economic inequalities. The 
Scottish Ministers will have the power to make law to deal with those problems if it 
chooses, but still only in a way that is compliant with the Equality Act.   
 
Even if some future government repealed Part 1, the devolution of the subject matter 
would survive that repeal because section 16 of the Interpretation Act 1978 provides 
that – 

 
“where an Act repeals an enactment, the repeal does not, unless the 
contrary intention appears,…… 

                                                            
1 Information has been provided here by the Scottish Parliament’s legal office. 
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b) affect the previous operation of the enactment repealed or anything duly 
done or      suffered under that enactment; 

(c) affect any right, privilege, obligation or liability acquired, accrued or 
incurred  under that enactment”. 

 
 
Further, draft Clause 24(5) makes clear that Part 1 of the Equality Act is devolved when 
the Scotland Act 2015 comes into force, so does not include future amendments.  
 
Wales 
 
I thought it may interest you to note current developments in Wales on the socio-
economic duty. 
 
The Welsh Government and the Communities, Equality and Local Government 
Committee (CELG) at the Welsh Assembly, have both called for the socio-economic 
duty to be devolved. See the CELG report on the future of equality and human rights in 
Wales (August 2013) and a speech by Huw Lewis AM, Minister for Communities and 
Tackling Poverty, at an EHRC sponsored conference in 2013. 
 
The UK Government was supportive of this in its response to the Silk Commission. It 
said (March 2013): 
 

 “We have announced our intention to repeal this duty (which has never been 
commenced) in respect of GB-wide and English authorities. We are working with 
the Welsh Government to agree an approach which allows Wales to commence 
the duty for Welsh bodies (as specified in the Equality Act 2010)” (para 13.42). 

 
In evidence to the Silk Commission, the Welsh Assembly Government said: 
 

“The National Assembly should have full competence over the socio-economic 
duty in section 1 of the 2010 Act and its objective of reducing inequality of 
outcome resulting from socio-economic disadvantage, in respect of the devolved 
public sector” (see Empowerment and Responsibility: Legislative powers to 
strengthen Wales) 

 
However, the issue came up again during the CELG Committee’s inquiry on poverty, 
but the CEO of the Equality and Human Rights Commission in Wales said there hadn’t 
been any progress yet. 
 
I hope this information is helpful, but please don’t hesitate to get in touch if you require 
anything further. 
 
Best wishes 
Nicki 
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Nicki Georghiou  
Senior Researcher 
Justice and Social Affairs Team 
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