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RURAL AFFAIRS, CLIMATE CHANGE AND ENVIRONMENT COMMITTEE 
 

AGENDA 
 

16th Meeting, 2013 (Session 4) 
 

Wednesday 8 May 2013 
 
The Committee will meet at 10.00 am in Committee Room 5. 
 
1. Decision on taking business in private: The Committee will decide whether 

to take items 4 and 5 in private. The Committee will also decide whether to take 
its consideration of evidence, and any draft report, on an expected crofting bill, 
in private at future meetings. 

 
2. Subordinate legislation: The Committee will consider the following negative 

instruments— 
 

Action Programme for Nitrate Vulnerable Zones (Scotland) Amendment 
Regulations 2013 SSI 2013/123; 
The Environmental Information (Scotland) Amendment Regulations 2013 
SSI 2013/127. 
 

3. Marine issues: The Committee will take evidence from— 
 

Richard Lochhead, Cabinet Secretary for Rural Affairs and the 
Environment, and David Palmer, Acting Head of Division, Marine 
Scotland, Scottish Government. 
 

4. Marine issues: The Committee will consider the evidence it heard earlier in the 
meeting. 

 
5. Expected crofting bill: The Committee will consider its approach to an 

expected crofting bill. 
 
 



RACCE/S4/13/16/A 

Lynn Tullis 
Clerk to the Rural Affairs, Climate Change and Environment Committee 

Room T3.40 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5240 

Email: racce.committee@scottish.parliament.uk 
 
 
 
 
The papers for this meeting are as follows— 
 
Agenda item 2  

Note by the Clerk 
 

RACCE/S4/13/16/1

Agenda item 3  

Note by the Clerk 
 

RACCE/S4/13/16/2

PRIVATE PAPER 
 

RACCE/S4/13/16/3 
(P) 

Agenda item 5  

PRIVATE PAPER 
 

RACCE/S4/13/16/4 
(P) 

 



RACCE/S4/13/16/1 
 

1 

Subordinate legislation cover note for SSI 2013/123 and SSI 2013/127 

Procedure 

1. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid. All negative 
instruments are considered by the Subordinate Legislation Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds). Under 
Rule 10.4, any member (whether or not a member of the lead committee) may, 
within the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument. If the motion is agreed to, the 
Parliamentary Bureau must then lodge a motion to annul the instrument for 
consideration by the Parliament. 

2. If that is also agreed to, Scottish Ministers must revoke the instrument. Each 
negative instrument appears on a committee agenda at the first opportunity after the 
Subordinate Legislation Committee has reported on it. This means that, if questions 
are asked or concerns raised, consideration of the instrument can usually be 
continued to a later meeting to allow correspondence to be entered into or a Minister 
or officials invited to give evidence. In other cases, the Committee may be content 
simply to note the instrument and agree to make no recommendation on it. 

Recommendation 

3. The Committee is invited to consider any issues which it wishes to raise 
on these instruments.  

SSI 2013/123 

Title of Instrument: Action Programme for Nitrate Vulnerable Zones 
(Scotland) Amendment Regulations 2013: SSI 2013/123 

Type of Instrument: Negative 

Laid Date:   09 April 2013 

Circulated to Members: 03 May 2013 

Meeting Date:  08 May 2013 

Minister to attend the meeting: No 

Drawn to the Parliament’s attention by Subordinate Legislation Committee: No 

Reporting Deadline: 20 May 2013 

Purpose 

4. These Regulations amend the Action Programme for Nitrate Vulnerable Zones 
(Scotland) Regulations 2008 (“the 2008 Regulations”). 
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5. A copy of the Explanatory Note and the Policy Note are included with the 
papers. 

Subordinate Legislation Committee 

6. At its meeting on 30 April 2013, the Committee considered the instrument and 
determined that it did not need to draw the attention of the Parliament to it. 

EXPLANATORY NOTE 

These Regulations amend the Action Programme for Nitrate Vulnerable Zones 
(Scotland) Regulations 2008 (“the 2008 Regulations”). 

They do so in further implementation, as regards Scotland, of Article 5 of Council 
Directive 1991/676/EEC concerning the protection of waters against pollution caused 
by nitrates from agricultural sources (OJ No. L 375, 31.12.91, p.1). Article 5 requires 
Member States to establish, review and, if necessary, revise action programmes for 
designated nitrate vulnerable zones. 

These regulations revise the action programme established by the 2008 Regulations 
for the nitrate vulnerable zones in Scotland designated by regulation 3 of the 
Designation of Nitrate Vulnerable Zones (Scotland) Regulations 2002 (S.S.I. 
2002/276) and regulation 3 of the Designation of Nitrate Vulnerable Zones (No. 2) 
(Scotland) Regulations 2002 (S.S.I. 2002/546). 

These Regulations amend regulation 6 so that the provisions of that regulation, 
which concern the storage of livestock manure, also apply to silage effluent. 

They amend regulation 12 to specify maximum nitrogen fertiliser amounts for certain 
crops by reference to Technical Notes published by the Scottish Agricultural College.  
They also amend Regulation 12 to provide that the expected yield, upon the basis of 
which adjustments to the maximum permitted amount of nitrogen fertiliser may be 
made, must be based upon evidence of historic yields previously achieved by the 
same crop at the same farm. Where a new crop management system is to be 
introduced, the expected yield may be based upon evidence of historic yields from 
another farm using that system, provided that other farm is within the same nitrate 
vulnerable zone and has similar soil. 

They amend regulation 15 to alter the field limit of nitrogen in organic manure where 
compost is used. 

They amend regulation 20 to alter the closed periods for organic manure with a high 
available nitrogen content. 

They amend regulation 25 to add a requirement for the occupier of a farm in a nitrate 
vulnerable zone to keep a record of the location of any field heaps. 

They amend regulation 26 to reduce from 5 years to 3 years the period for which the 
records specified in regulation 25 must be retained. 

They amend Schedule 3 to increase the specified percentages of nitrogen content 
taken up by a crop per given quantity of cattle slurry and pig slurry. 
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POLICY NOTE 

Introduction 

The instrument was made using the powers conferred by section 2(2) of the 
European Communities Act 19721. The instrument is subject to negative procedure.   

Policy Objectives  

These regulations amend the Action Programme for Nitrate Vulnerable Zones 
(Scotland) Regulations 2008 (SSI 2008/298) (“the 2008 Regulations”). The aim of 
the action programme is to prevent or minimise losses of nitrate from agricultural 
sources to surface waters and groundwater. Under the Nitrates Directive 
(91/676/EEC)2 Member States are required to review and revise action programmes 
at least once every four years. Following such a review, these regulations revise the 
action programme set out in the 2008 Regulations. They do so by: 

 Extending the provisions for the storage of livestock manure, so that those 
provisions apply also to silage effluent. Although the storage of silage effluent 
is already controlled in other legislation, EU auditors have advised that 
storage requirements should be included in the Action Programme.   

 Adding new provisions about the placement of field heaps. The new provision 
will ensure that field heaps are positioned where there is minimum risk of 
pollution of the water environment.    

 Specifying maximum nitrogen fertiliser amounts for certain crops by reference 
to technical notes published by the Scottish Agricultural College (now part of 
SRUC). This extends to crops less commonly grown in Scotland that are not 
mentioned in the 2008 Regulations, so that there will be numerical limits on 
the quantity of nitrogen fertiliser that may be applied to these crops.  Provision 
is also made for the expected yield, upon the basis of which adjustments to 
the maximum permitted amount of nitrogen fertiliser may be made, to be 
based on evidence of historic yields previously achieved by the same crop at 
the same farm, although where a new crop management system is to be 
introduced the expected yield may be based upon evidence of historic yields 
from another farm using that system (provided that the other farm is within the 
same nitrate vulnerable zone and has similar soil).   

 Revising the annual field limit of nitrogen in organic manure.  It is recognised 
that composts with a low available N content pose a low risk of leaching.  The 
current limit of 250 kg N/ha for organic manure (which includes compost) in 
any 12 month period does not allow enough compost to be used to satisfy 
plant needs in some instances. The amendment therefore introduces an 
allowance of 500 kg/ha of N in compost in any two-year period, although the 
annual limit of 250 kg N/ha is retained for organic manure other than compost.  

                                                 
1 1972 c.68.  
2 Council Directive 91/676/EEC of 12 December 1991 concerning the protection of waters against 
pollution caused by nitrates from agricultural sources.  This may be viewed at: http://eur-
lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexapi!prod!CELEXnumdoc&lg=EN&numdoc=31991L
0676&model=guichett   
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 Extending the closed periods for certain organic manures. Field trial evidence 
shows that a significant proportion (about 5-10%) of the N in slurry applied in 
January and even in February on heavier soils will leach to groundwater. A 2-
week extension of the closed period to the end of January was agreed with 
the European Commission; often ground conditions do not permit spreading 
then any way. Farmers with at least the required minimum storage capacity 
should  not need further investment.  

 Adding a requirement for the occupier of a farm in a nitrate vulnerable zone to 
keep a record of the location of any field heaps. This clarifies that the map of 
the farm in the risk assessment plan required by regulation 5 of the 2008 
Regulations should include the siting of temporary storage of solid manure. 

 Reducing from 5 years to 3 years the period for which the records specified in 
regulation 25 must be retained. This amendment will reduce the burden of 
record keeping required by farmers. 

 Increasing the specified percentages of nitrogen content taken up by a crop 
for given quantities of cattle slurry and pig slurry.  Increasing the efficiency of 
the use of manure and slurry over time is an important part of meeting the 
objectives of the Nitrates Directive. Even with the proposed increases (from 
45% to 50% for pig slurry and 35% to 40% for cattle slurry) Scotland’s 
efficiency factors will still be among the lowest in Europe.   

 Financial Effects 

The direct financial costs to the farming industry as a result of the revised action 
programme are considered to be minimal. The costs are  associated with the 
management of farming practices and fertiliser use. Better management of fertilisers 
that increases the efficiency of their use can be a cost saving for farmers.  

Consultation 

These Regulations follow a consultation published on 29 March 2012. Responses to 
the consultation were analysed and the proposals have been developed and refined 
taking into account points raised in responses. Following this, modifications to the 
proposals were discussed with stakeholders, DEFRA, and the European 
Commission, and with Brian Pack as part of the ‘Doing Better’ review. The 
Regulations embody changes from the version of the programme consulted upon, 
but are no more onerous; no further formal consultation has been considered 
necessary.  
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SSI 2013/127 

Title of Instrument: Environmental Information (Scotland) Amendment 
Regulations 2013 SSI 2013/127 

Type of Instrument: Negative 

Laid Date:   22 April 2013 

Circulated to Members: 0.3 May 2013 

Meeting Date:  08 May 2013 

Minister to attend the meeting: No 

Drawn to the Parliament’s attention by Subordinate Legislation Committee: No 

Reporting Deadline: 27 May 2013 

Purpose 

7. Regulation 19 of the Environmental Information (Scotland) Regulations 2004 
(“2004 Regulations”) provides that a person who, with the intention of preventing 
disclosure of information subject to a request, alters, defaces, blocks, erases, 
destroys or conceals the information is guilty of an offence. An offence under 
regulation 19 is a summary only offence with a fine not exceeding, at current levels, 
£5,000. As a summary only offence, any prosecution must be brought within six 
months of the commission of the offence, in accordance with section 136 of the 
Criminal Procedure (Scotland) Act 1995. 

8. These Regulations amend the 2004 Regulations by specifying that in relation to 
offences committed on or after 31st May 2013 the time period within which a 
prosecution must be brought is six months from the date on which evidence, 
sufficient in the opinion of the prosecutor to justify proceedings, comes to the 
prosecutor’s knowledge. Furthermore, no proceedings can be commenced more 
than three years after the commission of the offence. 

9. A copy of the Explanatory Note and the Policy Note are included with the 
papers. 

Subordinate Legislation Committee 

10. At its meeting on 30 April 2013, the Committee considered the instrument and 
determined that it did not need to draw the attention of the Parliament to it. 

EXPLANATORY NOTE 

Regulation 19 of the Environmental Information (Scotland) Regulations 2004 (“2004 
Regulations”) provides that a person who, with the intention of preventing disclosure 
of information subject to a request, alters, defaces, blocks, erases, destroys or 
conceals the information is guilty of an offence. An offence under regulation 19 is a 
summary only offence with a fine not exceeding, at current levels, £5,000. As a 
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summary only offence, any prosecution must be brought within six months of the 
commission of the offence, in accordance with section 136 of the Criminal Procedure 
(Scotland) Act 1995. 

These Regulations amend the 2004 Regulations by specifying that in relation to 
offences committed on or after 31st May 2013 the time period within which a 
prosecution must be brought is six months from the date on which evidence, 
sufficient in the opinion of the prosecutor to justify proceedings, comes to the 
prosecutor’s knowledge. Furthermore, no proceedings can be commenced more 
than three years after the commission of the offence. 

POLICY NOTE 

These amending Regulations were made in exercise of the powers conferred by 
section 2(2) of the European Communities Act 2002 (as amended by section 53 of 
the Scotland Act 1998). The Order is subject to negative parliamentary procedure, as 
set out Schedule 2 of the Act. 
 
Policy Objectives 
 
The Regulations amend regulation 19 in the existing Environmental Information 
(Scotland) Regulations 2004 (“the EIRs”) in order to make equivalent provision in line 
with recent changes to section 65 of the Freedom of Information (Scotland) Act 2002 
(“FOISA”) by the Freedom of Information (Amendment) Scotland Act 2013. The 
effect of the changes is to extend the period during which an offence of trying to 
destroy or conceal information can be prosecuted. 

The EIRs were introduced in order to implement the Directive of the European 
Parliament and of the Council on public access to environmental information 
(Directive 2003/4/EC); they came into force on 1 January 2005 and place a duty on 
every Scottish public authority to make environmental information available on 
request.  

The EIRs operate alongside FOISA as both pieces of legislation offer very similar 
rights to access information, although the EIRs only relate to environmental 
information while any information can be requested under FOISA. In fact, in order to 
make the process of requesting information as straightforward as possible for 
members of the public, the EIRs are identical in many respects to FOISA (although 
in some respects there are variations, in order to ensure the Regulations comply with 
the requirements of Directive 2003/4/EC).  

The Freedom of Information (Amendment) (Scotland) Act 20133 (“the Amendment 
Act”) was recently passed by the Scottish Parliament. That Act makes a number of 
amendments to FOISA in order to improve its operation. In particular, section 5 
amends section 65 of FOISA under which it is an offence to alter, deface, block, 
erase, destroy or conceal any information that is held by a public authority in order to 
prevent its disclosure if it has been requested under FOISA. Currently, such an 
offence must be prosecuted within six months of it taking place i.e. within six months 
of the information being destroyed. However, in practice, due to the timescales set 

                                                 
3 See http://www.legislation.gov.uk/asp/2013/2/pdfs/asp_20130002_en.pdf 
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out in FOISA, it is potentially ten months from the commission of the offence before 
an application for a decision is made to the Scottish Information Commissioner at 
appeal stage (allowing for the maximum number of days to process a request, ask 
for a review, process a review and then apply to the Commissioner for a decision). 
Only then can an investigation commence into how the request has been handled. 
Given this potential timescale, even if evidence of an offence was found, a 
prosecution could not go ahead. 

However, once section 5 of the Amendment Act is commenced, a prosecution will be 
able to be commenced at any time within six months of the prosecutor becoming 
aware of sufficient evidence to justify proceedings. No proceedings will be able to be 
commenced more than three years after the offence was committed. In cases where 
an offence was committed over a period of time, rather than as a one off action, the 
three year period starts from the last dateon which an offence was committed. 

This will mean that, even where it takes some time through investigations by the 
Scottish Information Commissioner before an offence comes to light, it will still be 
possible to prosecute those responsible for that offence if there is sufficient 
evidence. Given that the Scottish Government considers that the alteration, 
destruction or concealment of information with the intention of preventing its 
disclosure is a serious offence, this amendment will ensure that the power to 
prosecute those who do so is made fully effective. 

Regulation 19 of the EIRs was drafted so as to have the same effect as section 65 of 
FOISA. To ensure consistency between the two pieces of legislation, it is appropriate 
that the timescales in which a prosecution may be brought for an equivalent offence 
is also fully effective under the EIRs if there is evidence that a person has altered, 
defaced, blocked, erased, destroyed or concealed any information requested under 
the EIRs that was held by a public authority in order to prevent its disclosure. 

Therefore these Amendment Regulations will alter the EIRs in the same way that 
section 65 of FOISA will be amended. These changes will come into force on 31 May 
2013, but will only apply to any offence which is committed on or after that date. 

Consultation 

The Scottish Government has not consulted separately on this proposed change to 
the EIRs. However, the draft Freedom of Information (Amendment) (Scotland) Bill 
was published in December 2011 for public consultation4. Respondents who 
commented all agreed that the current provisions in section 65 of FOISA would not in 
many cases allow sufficient time for a prosecution to be taken forward. A small 
number of responses, including that from the former Scottish Information 
Commissioner, also proposed that, for consistency, the EIRs should be amended in 
the same way. 

The consultation had proposed extending the time limit from six months after the 
offence was committed to twelve months, but some respondents felt that this would 
still not allow sufficient time for an offence to be uncovered in some cases5. As a 

                                                 
4 See http://www.scotland.gov.uk/Publications/2011/12/13125045/0 
5 See http://www.scotland.gov.uk/Resource/0039/00394208.pdf - paragraphs 26 to 32 
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result of this feedback, the proposals for the Bill and, subsequently, these 
Amendment Regulations, legislate for prosecution up to six months after evidence of 
the offence came to light. 

Given that the EIRs operate on the same principles as FOISA and are largely viewed 
interchangeably as one set of legislation by members of the public and many 
stakeholders, the Scottish Government does not feel that a separate consultation is 
required. 

Impact Assessments 

An Equalities Impact Assessment (EQIA) has not been completed for this Order as 
the Order has no particular impact on any equalities groups. However, an EQIA was 
completed for the Amendment Bill. 

Financial Effects 

The Deputy First Minister & Cabinet Secretary for Infrastructure, Investment and 
Cities confirms that no Business and Regulatory Impact Assessment (BRIA) is 
necessary as the instrument has no financial effects on business. 

There are also no significant financial effects on the Scottish Government or on local 
government. This amendment to the EIRs does increase the potential for 
prosecution of public bodies – and individuals - if an offence has been committed, 
which would lead to a fine if they were found guilty. However, it is considered that 
after over eight years of operation of the EIRs, public authorities should have 
effective resources including guidance and records management practices in place 
to minimise the likelihood of such an offence being committed. 



RACCE/S4/13/16/2 
Marine issues 

Background 

1. Members held an informal briefing session with Marine Scotland in autumn 
2012 regarding the designation of MPAs; how Marine Planning issues are being 
dealt with in advance of regional plans being put in place; and how the various 
pieces of legislation covering the marine environment overlap. Following that 
session, Members agreed to maintain a watching brief on developments in this area.  

2. The Committee subsequently agreed to hold a series of evidence sessions on 
marine issues before the summer recess, involving Marine Scotland, stakeholders 
and the Cabinet Secretary.  

3. On 28 February 2013, the Cabinet Secretary for Rural Affairs and the 
Environment told the Committee1 that the Scottish Government intends to consult on 
a suite of marine documents in the summer – including the National Marine Plan, 
Marine Protected Areas, and Marine Renewables Plan.  

4. The Committee agreed, as part of its work programme consideration on 17 
April 2013, to take evidence from Marine Scotland, a roundtable of relevant 
stakeholders, and the Cabinet Secretary for Rural Affairs and the Environment or 
Minister for Environment and Climate Change, in April and May 2013, before writing 
to the Scottish Government with any views ahead of the Government’s planned 
consultations in summer 2013.  

Session on 24 April 2013 

5. The Committee took evidence from representatives from Marine Scotland at its 
meeting on 24 April 2013. The session focussed on the Scottish Government’s 
preparation for its planned consultations on the National Marine Plan, Marine 
Protected Areas, and Marine Renewables Plan. 

Session on 1 May 2013 

6. The Committee then took evidence from stakeholders, in roundtable format, at 
its meeting on 1 May 2013. The session continued to focus on the Scottish 
Government’s preparation for its planned consultations on the National Marine Plan, 
Marine Protected Areas, and Marine Renewables Plan. 

Session on 8 May 2013 

7. The Committee’s final oral evidence session as part of this piece of work will be 
with the Cabinet Secretary for Rural Affairs and the Environment, on 8 May 2013.  

Future consideration 

8. The Committee will consider and seek to agree a letter to the Scottish 
Government at its meeting on 15 May 2013. 
 
Clerks, Rural Affairs, Climate Change and Environment Committee 

                                            
1 Scottish Parliament Rural Affairs, Climate Change and Environment Committee. Official Report, 28 
February 2013, Col 1870. Available at: 
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=7822&mode=pdf 
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