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Community Empowerment (Scotland) Bill – Stage 2 amendments relating to 

the crofting community right-to-buy and issues relating to abandoned and 

neglected land 

Introduction 

1. The Community Empowerment (Scotland) Bill1 (the Bill) was introduced in the 
Scottish Parliament on 11 June 2014. It seeks to make provision about national 
outcomes; to confer functions on certain persons in relation to services provided by, 
and assets of, certain public bodies; to amend Part 2 of the Land Reform (Scotland) 
Act 20032; to enable certain bodies to buy abandoned or neglected land; to make 
provision for registers of common good property and about disposal and use of such 
property; to restate and amend the law on allotments; to enable local authorities to 
reduce or remit non-domestic rates; and for connected purposes.   

2. The Local Government and Regeneration (LGR) Committee was designated as 
lead committee by the Parliamentary Bureau. The Rural Affairs, Climate Change and 
Environment (RACCE) Committee considered Part 4 of the Bill (the community right-
to-buy land.) at stage 1 and reported to the Local Government and Regeneration 
Committee.3 The stage 1 debate on the Bill took place on 3 February 2015.  

3. The Rural Affairs, Climate Change and Environment Committee will consider 
amendments to Part 4 of the Bill and amendments to issues relating to land reform 
(including crofting community right-to-buy).  

4. In its initial consideration of its approach to the Bill the Committee agreed to 
take evidence at stage 2 on amendments relating to the crofting community right-to-
buy. The Scottish Government has now lodged amendments4 with accompanying 
explanatory notes5 on the crofting community right-to-buy. These are included as 
annexe A. 

5. Written submissions have been received from Community Land Scotland, 
NFUS, Scottish Land and Estates, HIE, North Harris Trust, Law Society of Scotland 
and the Crofting Commission, and are attached as annexe B. 

6. The Scottish Government has also sent the Committee a draft of proposed 
regulations relating to section 47 of the Bill: Community Right to Buy (Abandoned or 
Neglected Land) (Eligible Land) (Scotland) Regulations 2015. This, along with the 
accompanying letter, is included as annexe C. 

Clerks - Rural Affairs, Climate Change and Environment Committee. 

                                                           
1
 Community Empowerment (Scotland) Bill, as introduced (SP Bill 52, Session 4 (2014)) Available at: 

http://www.scottish.parliament.uk/parliamentarybusiness/Bills/77926.aspx. 
2
 Land Reform (Scotland) Act 2003. Available at: http://www.legislation.gov.uk/asp/2003/2/contents. 

3
 RACCE Committee Report on Part 4 of the Community Empowerment (Scotland) Bill: 

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/86067.aspx  
4
 Scottish Government amendments to stage 2 of the Community Empowerment (Scotland) Bill: 

http://www.scottish.parliament.uk/S4_Bills/Community%20Empowerment%20(Scotland)%20Bill/Daily
_List_10_February_2015.pdf  
5
 Scottish Government explanatory note on stage 2 amendments: 

http://www.scottish.parliament.uk/S4_RuralAffairsClimateChangeandEnvironmentCommittee/General
%20Documents/CESB_Scottish_Government_Explanatory_Notes_to_Stage_2_Amendments_-
_Crofting_Right_to_Buy.pdf  

http://www.scottish.parliament.uk/parliamentarybusiness/Bills/77926.aspx
http://www.legislation.gov.uk/asp/2003/2/contents
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/86067.aspx
http://www.scottish.parliament.uk/S4_Bills/Community%20Empowerment%20(Scotland)%20Bill/Daily_List_10_February_2015.pdf
http://www.scottish.parliament.uk/S4_Bills/Community%20Empowerment%20(Scotland)%20Bill/Daily_List_10_February_2015.pdf
http://www.scottish.parliament.uk/S4_RuralAffairsClimateChangeandEnvironmentCommittee/General%20Documents/CESB_Scottish_Government_Explanatory_Notes_to_Stage_2_Amendments_-_Crofting_Right_to_Buy.pdf
http://www.scottish.parliament.uk/S4_RuralAffairsClimateChangeandEnvironmentCommittee/General%20Documents/CESB_Scottish_Government_Explanatory_Notes_to_Stage_2_Amendments_-_Crofting_Right_to_Buy.pdf
http://www.scottish.parliament.uk/S4_RuralAffairsClimateChangeandEnvironmentCommittee/General%20Documents/CESB_Scottish_Government_Explanatory_Notes_to_Stage_2_Amendments_-_Crofting_Right_to_Buy.pdf
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Annexe A 

Scottish Government Amendments and Explanatory Notes - Crofting 

Community Right-to-buy 

AMENDMENTS 

Community Empowerment (Scotland) Bill – Stage 2 

After section 47 

Aileen McLeod 
 

1 After section 47, insert— 

<Modifications of Part 3 of the Land Reform (Scotland) Act 2003 

Crofting community bodies 

(1) Section 71 of the 2003 Act (crofting community bodies) is amended as follows. 

(2) Before subsection (1), insert— 

“(A1) A crofting community body is, subject to subsection (4)— 

(a) a body falling within subsection (1), (1A) or (1B), or 

(b) a body of such other description as may be prescribed which complies 

with prescribed requirements.”. 

(3) In subsection (1)— 

(a) for the words “crofting community body is, subject to subsection (4) below,” 

substitute “body falls within this subsection if it is”,  

(b) in paragraph (b), after “land” insert “, the interest mentioned in section 69A(3)”, 

(c) in paragraph (f), the words “and the auditing of its accounts” are repealed, and 

(d) in paragraph (h)— 

(i) after “land” insert “, interest in land”, and 

(ii) in sub-paragraph (i), for the words “or community body” substitute “, 

community body or Part 3A community body (as defined in section 97D)”. 

(4) After subsection (1), insert— 

“(1A) A body falls within this subsection if it is a Scottish charitable incorporated 

organisation (a “SCIO”) the constitution of which includes the following— 

(a) a definition of the crofting community to which the SCIO relates, 

(b) provision enabling the SCIO to exercise the right-to-buy land, the 

interest mentioned in section 69A(3) and sporting interests under this 

Part, 

(c) provision that the SCIO must have not fewer than 20 members, 

(d) provision that the majority of the members of the SCIO is to consist of 

members of the crofting community, 

(e) provision under which the members of the SCIO who consist of 

members of the crofting community have control of the SCIO, 
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(f) provision ensuring proper arrangements for the financial management of 

the SCIO, 

(g) provision that, on the request of any person for a copy of the minutes of a 

meeting of the SCIO, the SCIO must, if the request is reasonable, give 

the person within 28 days of the request a copy of those minutes, 

(h) provision that, where a request of the type mentioned in paragraph (g) is 

made, the SCIO— 

(i) may withhold information contained in the minutes, and 

(ii) if it does so, must inform the person requesting a copy of the 

minutes of its reasons for doing so, and 

(i) provision that any surplus funds or assets of the SCIO are to be applied 

for the benefit of the crofting community. 

(1B) A body falls within this subsection if it is a community benefit society the 

registered rules of which include the following— 

(a) a definition of the crofting community to which the society relates, 

(b) provision enabling the society to exercise the right-to-buy land, the 

interest mentioned in section 69A(3) and sporting interests under this 

Part, 

(c) provision that the society must have not fewer than 20 members, 

(d) provision that the majority of the members of the society is to consist of 

members of the crofting community, 

(e) provision under which the members of the society who consist of 

members of the crofting community have control of the society, 

(f) provision ensuring proper arrangements for the financial management of 

the society, 

(g) provision that, on the request of any person for a copy of the minutes of a 

meeting of the society, the society must, if the request is reasonable, give 

the person within 28 days of the request a copy of those minutes, 

(h) provision that, where a request of the type mentioned in paragraph (g) is 

made, the society— 

(i) may withhold information contained in the minutes, and 

(ii) if it does so, must inform the person requesting a copy of the 

minutes of its reasons for doing so, and 

(i) provision that any surplus funds or assets of the society are to be applied 

for the benefit of the crofting community.”. 

(5) In subsection (2), after “(1)(c)” insert “, (1A)(c) or (1B)(c)”. 

(6) After subsection (4), insert— 

“(4A) Ministers may by regulations from time to time amend subsections (1), (1A) 

and (1B). 

(4B) If provision is made under subsection (A1)(b), Ministers may by regulations 

make such amendment of section 72(1) in consequence of that provision as 

they consider necessary or expedient.”. 

(7) In subsection (5)— 
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(a) after “(1)(a)” insert “, (1A)(a) or (1B)(a)”, and 

(b) in paragraph (a)— 

(i) in sub-paragraph (i), after “Act” insert “and who are entitled to vote in 

local government elections in the polling district or districts in which that 

township is situated”, 

(ii) the word “or” immediately following sub-paragraph (i) is repealed, 

(iii) in sub-paragraph (ii), for the words from “being” to the end of the 

paragraph substitute— 

“(ii) are tenants of crofts in the crofting township whose names are 

entered in the Crofting Register, or the Register of Crofts, as the 

tenants of such crofts;  

(iii) are owner-occupier crofters of owner-occupied crofts in the 

crofting township whose names are entered in the Crofting 

Register as the owner-occupier crofters of such crofts; or 

(iv) are such other persons, or are persons falling within a class of such 

other persons, as may be prescribed;”. 

 (8) In subsection (6)— 

(a) for “(5)(a)(i)” substitute “(5)(a)”, 

(b) after “above” insert “—”, and 

(c) at the end insert—  

 ““owner-occupied croft” has the meaning given by section 19B(5) of the 

Crofters (Scotland) Act 1993, 

 “owner-occupier crofter” is to be construed in accordance with section 

19B of that Act.”. 

(9) In subsection (8)— 

(a) after “section” insert “—”, and 

(b) at the end insert— 

 ““community benefit society” means a registered society (within the 

meaning of section 1 of the Co-operative and Community Benefit 

Societies Act 2014) registered as a community benefit society under 

section 2 of that Act, 

 “registered rules” has the meaning given by section 149 of that Act (as 

that meaning applies in relation to community benefit societies), 

 “Scottish charitable incorporated organisation” has the meaning given by 

section 49 of the Charities and Trustee Investment (Scotland) Act 

2005.”.> 

Aileen McLeod 
 

2 After section 47, insert— 

<Modification of memorandum or articles of association or constitution 

In section 72 of the 2003 Act (provisions supplementary to section 71)— 

(a) in subsection (1), for “or articles of association” substitute “, articles of 

association, constitution or registered rules (as defined in section 71(8))”, and 
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(b) after subsection (2) insert— 

“(3) Subsection (2) does not apply if the crofting community body would no longer 

be entitled to buy the land because the land is not eligible croft land. 

(4) Where the power conferred by subsection (2) is (or is to be) exercised in 

relation to land, Ministers may make an order relating to, or to matters 

connected with, the acquisition of the land. 

(5) An order under subsection (4) may— 

(a) apply, modify or exclude any enactment which relates to any matter as to 

which an order could be made under that subsection, 

(b) make such modifications of enactments as appear to Ministers to be 

necessary or expedient in consequence of any provision of the order or 

otherwise in connection with the order.”.> 

Aileen McLeod 
 

3 After section 47, insert— 

<Application: information about rights and interest in land 

(1) Section 73 of the 2003 Act (application by crofting community body for consent to buy 

croft land etc.) is amended as follows. 

(2) In subsection (5)— 

(a) after “form” insert “, shall specify the persons mentioned in subsection (5ZA)”,  

(b) in paragraph (b)— 

(i) in sub-paragraph (i), after “application” insert “known to the crofting 

community body”, and 

(ii) the words from “(ii)” to the end of the paragraph are repealed, and 

(c) paragraph (f) is repealed. 

(3) After subsection (5) insert— 

“(5ZA) The persons are— 

(a) the owner of the land, 

(b) any creditor in a standard security over the land or any part of it with a 

right to sell the land or any part of it, 

(c) the tenant of any tenancy of land over which the tenant has an interest,  

(d) the person entitled to any sporting interests, 

in respect of which the right-to-buy is sought to be exercised.”. 

(4) In subsection (11), for paragraphs (a) and (b) substitute “in such manner as may be 

prescribed”.> 

Aileen McLeod 
 

4 After section 47, insert— 

<Criteria for consent by Ministers 

In section 74 of the 2003 Act (criteria for consent by Ministers), in subsection (1)— 

(a) the word “and” immediately following paragraph (m) is repealed, and 
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(b) after paragraph (n) insert— 

“(o) that the owner of the land to which the application relates is accurately 

identified in the application, 

(p) that any creditor in a standard security over the land to which the 

application relates or any part of it with a right to sell the land or any part 

of it is accurately identified in the application, 

(q) in the case of an application made by virtue of section 69A(2), that the 

tenant whose interest is the subject of the application is accurately 

identified in the application, and 

(r) that the person entitled to any sporting interests to which the application 

relates is accurately identified in the application.”.> 

Aileen McLeod 
 

5 After section 47, insert— 

<Ballot: information and expenses 

(1) Section 75 of the 2003 Act (ballot to indicate approval for the purposes of section 

74(1)(m)) is amended as follows. 

(2) After subsection (4) insert— 

“(4A) Ministers may require the crofting community body— 

(a) to provide such information relating to the ballot as they think fit, and 

(b) to provide such information relating to any consultation with those 

eligible to vote in the ballot undertaken during the period in which the 

ballot was carried out as Ministers think fit. 

(4B) Subject to subsection (6), the expense of conducting a ballot under this section 

is to be met by the crofting community body.”. 

(3) After subsection (5) insert— 

“(6) Ministers may by regulations make provision for or in connection with 

enabling a crofting community body, in such circumstances as may be 

specified in the regulations, to apply to them to seek reimbursement of the 

expense of conducting a ballot under this section. 

(7) Regulations under subsection (6) may in particular make provision in relation 

to— 

(a) the circumstances in which a crofting community body may make an 

application by virtue of that subsection,  

(b) the method to be applied by Ministers in calculating the expense of 

conducting the ballot, 

(c) the criteria to be applied by Ministers in deciding whether to make a 

reimbursement to the applicant, 

(d) the procedure to be followed in connection with the making of— 

(i) an application to Ministers,  

(ii) an appeal against a decision made by Ministers in respect of an 

application, 

(e) persons who may consider such an appeal, 
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(f) the powers of such persons.”.> 

Aileen McLeod 
 

6 After section 47, insert— 

<Application by more than one crofting community body 

In section 76 of the 2003 Act (right-to-buy same croft land exercisable by only one 

crofting community body), for subsection (4)(b)(i) substitute— 

“(i) each person invited, under section 73(8)(a), to send them views on 

the application,”.> 

Aileen McLeod 
 

7 After section 47, insert— 

<Reference to Land Court of questions on applications  

In section 81 of the 2003 Act (reference to Land Court of questions on applications), in 

subsection (1)— 

(a) after paragraph (b) insert— 

“(ba) the owner of the land which is the subject of the application, 

(bb) the person entitled to any sporting interests which are the subject of the 

application,”, and 

(b) in paragraph (ca), after “interest”, where it first occurs, insert “— 

(i) the tenant; and 

(ii)”.> 

Aileen McLeod 
 

8 After section 47, insert— 

<Valuation: views on representations and time limit 

In section 88 of the 2003 Act (assessment of value of croft land etc.)— 

(a) after subsection (9), insert— 

“(9A) Where written representations under subsection (9) are received— 

(a) from the owner of the land, the tenant or the person entitled to the 

sporting interests, the valuer must invite the crofting community body 

which is exercising its right-to-buy the land, tenant’s interest or sporting 

interests to send its views on the representations in writing, 

(b) from the crofting community body which is exercising its right-to-buy 

the land, tenant’s interest or sporting interests, the valuer must invite the 

owner of the land, the tenant or the person entitled to the sporting 

interests to send the views of the owner, tenant or (as the case may be) 

person on the representations in writing. 

(9B) In carrying out a valuation under this section, the valuer must consider any 

views sent under subsection (9A).”, and 

(b) in subsection (13), for the word “6” substitute “8”.> 
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Aileen McLeod 
 

9 After section 47, insert— 

<Compensation 

In section 89 of the 2003 Act (compensation), for subsection (4) substitute— 

“(4) Ministers may, by order, make provision for or in connection with 

specifying— 

(a) amounts payable in respect of loss or expense incurred as mentioned in 

subsection (1), 

(b) amounts payable in respect of loss or expense incurred by virtue of this 

Part by a person of such other description as may be specified, 

(c) the person who is liable to pay those amounts, 

(d) the procedure under which claims for compensation under this section 

are to be made.”.> 

Aileen McLeod 
 

10 After section 47, insert— 

<Land Court: reasons for decision under section 92 

In section 92 of the 2003 Act (appeals to Land Court: valuation)— 

(a) in subsection (5), for the words “within 4 weeks of the hearing of the appeal” 

substitute “— 

(a) within 8 weeks of the hearing of the appeal, or 

(b) where subsection (5A) applies, by such later date referred to in paragraph 

(b)(ii) of that subsection.”,  

(b)  after subsection (5) insert— 

“(5A) This section applies where— 

(a) the Land Court considers that it is not reasonable to issue a written 

statement mentioned in subsection (5) by the time limit specified in 

paragraph (a) of that subsection, and 

(b) before the expiry of that time limit, the Land Court has notified the 

parties to the appeal— 

(i) that the Land Court is unable to issue a written statement by that 

time limit, and 

(ii) of the date by which the Land Court will issue such a written 

statement.”, and 

(c) in subsection (6), for the words from “to” to the end of the subsection substitute 

“— 

(a) to comply with the time limit specified in paragraph (a) of subsection (5) 

above, or 

(b) to issue a written statement by the date referred to in paragraph (b) of 

that subsection.”.> 

Aileen McLeod 
 

11 After section 47, insert— 
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<Meaning of creditor in standard security with right to sell 

After section 97A of the 2003 Act insert— 

“97B Meaning of creditor in standard security with right to sell 

 Any reference in this Part to a creditor in a standard security with a right to sell 

land is a reference to a creditor who has such a right under— 

(a) section 20(2) or 23(2) of the Conveyancing and Feudal Reform 

(Scotland) Act 1970, or 

(b) a warrant granted under section 24(1) of that Act.”.> 

 

EXPLANATORY NOTES 

Introduction   

These notes have been prepared by the Scottish Government in order to assist the 
reader of the amendments6 and to help inform debate on them.  They have not been 
endorsed by the Parliament.  The notes should be read in conjunction with the 
amendments and the sections of the Land Reform (Scotland) Act 2003 which they 
propose to amend. 

 Policy aim of Part 4 amendments 

The attached proposed amendments7 amend the Crofting Community Right-to-buy 
provided for in Part 3 of the Land Reform (Scotland) Act 2003.    

The proposed amendments are intended to provide greater flexibility for community 
bodies and streamline the crofting community right-to-buy process in line with 
feedback received from stakeholder groups. 

Background 

It is over 10 years since the introduction of the Crofting Community Right-to-buy 
provided for in the Land Reform (Scotland) Act in 2003 (“2003 Act”).   

During these 10 years, the Scottish Government have observed how the provisions 
have worked in practice and, with stakeholders’ assistance, have identified ways in 
which they can be improved.  A range of proposed amendments are summarised 
below. The purpose of the proposed amendments is to make the Crofting 
Community Right-to-buy easier for crofting communities to use, while at the same 
time continuing to strike a fair balance between the rights of landowners and crofting 
communities.  

A Call for Evidence, published on 13/10/2014, sought views from key stakeholders 
on these proposed amendments.  This was followed by a number of face-to-face 

                                                           
6
 Amendments available here: 

http://www.scottish.parliament.uk/S4_Bills/Community%20Empowerment%20(Scotland)%20Bill/Daily
_List_10_February_2015.pdf 
7
 Amendments available here: 

http://www.scottish.parliament.uk/S4_Bills/Community%20Empowerment%20(Scotland)%20Bill/Daily
_List_10_February_2015.pdf  

http://www.scottish.parliament.uk/S4_Bills/Community%20Empowerment%20(Scotland)%20Bill/Daily_List_10_February_2015.pdf
http://www.scottish.parliament.uk/S4_Bills/Community%20Empowerment%20(Scotland)%20Bill/Daily_List_10_February_2015.pdf
http://www.scottish.parliament.uk/S4_Bills/Community%20Empowerment%20(Scotland)%20Bill/Daily_List_10_February_2015.pdf
http://www.scottish.parliament.uk/S4_Bills/Community%20Empowerment%20(Scotland)%20Bill/Daily_List_10_February_2015.pdf
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meetings with key stakeholders which took place in Edinburgh, Inverness, Isle of 
Harris and Kyle of Lochalsh during December 2014.   

The Call for Evidence can be viewed at : 

http://www.scotland.gov.uk/Topics/farmingrural/Rural/rural-land/right-to-
buy/crofting/CallforEvidence  

Responses to the Call for Evidence can be viewed at : 

http://www.scotland.gov.uk/Topics/farmingrural/Rural/rural-land/right-to-
buy/crofting/CallforEvidence/Responses  

SPECIFIC AMENDMENTS – PART 4 OF COMMUNITY EMPOWERMENT BILL 

Sections 71 and 72 - Legal structure of community body 

The proposed amendments will broaden the range of legal organisations that can be 
a crofting community body (CCB).  This is to include Scottish Charitable Incorporated 
Organisations (SCIOs) and Community Benefit Companies (BenComs) that meet 
certain requirements.  Currently a CCB must be a company limited by guarantee that 
meets certain requirements.   

This proposed amendment will provide greater flexibility for community bodies to 
adopt a legal entity which best suits their circumstances.  

This proposed amendment will also bring Part 3 into alignment with proposed 
amendments to Part 2 (community right-to-buy) and Part 3A (the proposed new 
right-to-buy abandoned or neglected land without a willing seller) of the 2003 Act. 

In addition, the proposed amendment will insert a section 71(A1)(b) which will give 
Ministers a regulation-making power to provide for different types of bodies to be 
eligible crofting community bodies. 

Section 71 - Removal of provision for auditing of accounts  

The proposed amendments remove the requirement that a company limited by 
guarantee can only be a CCB if its articles of association include provision for the 
auditing of accounts.  Such a company will still be required to make proper 
arrangements for its financial management. 

The reason for this proposed amendment is that it has been indicated by some 
community bodies that they believe they are required to have formal audits of 
accounts prepared in order to comply with the 2003 Act, which is not the case. 

Section 71 - Amend definition of ‘crofting community’ 

The proposed amendments would amend the definition of a ‘crofting community’ in 
section 71(5) to capture more crofters who are excluded by the existing legislation.  It 
is recognised that the existing definition of a crofting community may cause 
difficulties in a number of ways and may not include all those who would consider 
themselves to be members of the crofting community. 

http://www.scotland.gov.uk/Topics/farmingrural/Rural/rural-land/right-to-buy/crofting/CallforEvidence
http://www.scotland.gov.uk/Topics/farmingrural/Rural/rural-land/right-to-buy/crofting/CallforEvidence
http://www.scotland.gov.uk/Topics/farmingrural/Rural/rural-land/right-to-buy/crofting/CallforEvidence/Responses
http://www.scotland.gov.uk/Topics/farmingrural/Rural/rural-land/right-to-buy/crofting/CallforEvidence/Responses


RACCE/S4/15/8/1 

11 
 

The proposed amendment includes owner-occupier crofters who are registered on 
Registers of Scotland’s Crofting Register within the definition of the crofting 
community, but does not include those on the Crofting Commission’s Register of 
Crofts at this point in time. The proposed amendment gives Ministers a regulation-
making power to expand the definition of crofting community at a later date. Such 
expansion could include owner-occupier crofters who are registered in the Register 
of Crofts. 

Section 73 - Croft land mapping  

The proposed amendments simplify the mapping information that a CCB is required 
to provide about the land that it wishes to purchase.  The existing mapping 
requirements are recognised as being particularly complex as a CCB is required to 
map areas including all sewers, pipes, lines, watercourses etc.  In addition to the 
map, the CCB is also required to provide a written account of all such features on the 
land, and their locations. 

The proposed amendment will simplify mapping requirements to a more reasonable 
level than current requirements, because it has been evident during stakeholder 
consultation that the current requirements are considered to be particularly complex. 
The required information to be on the application form will still be set out in 
Ministerial regulations, but these regulations are no longer obliged to specify that all 
rights and interests in the subjects of the application are identified – instead they 
must specify that all rights and interests in the subjects of the application that are 
known to the community body are specified.  In addition the requirement that the 
required information must include sewers, pipes, lines, watercourses or other 
conduits and fences, dykes, ditches or other boundaries in or on the land will be 
removed. 

Section 73 - Public notice of application 

The proposed amendments will amend the way in which Ministers are required to 
give public notice of an application.    Current provisions require Scottish Ministers to 
publish a public notice advertising the crofting community body’s right-to-buy 
application under Part 3 of the 2003 Act.  The 2003 Act requires the advertisement to 
be placed in a newspaper circulating in the area where the land or interests the 
crofting community body wishes to acquire are located, and in the Edinburgh 
Gazette. 

The intention is that Ministers should still be required to give public notice, by 
advertisement, of an application by a crofting community body under Part 3 of the 
Act.  The proposed amendments provides that the form of the advertisement  be set 
out in regulations made by Ministers.   

This proposed amendment provides greater flexibility and allows more appropriate 
forms of advertisement to be used according to the individual circumstances of the 
case.  It might be the case that advertising in the local church or village hall will 
reach a wider community audience than an advert placed in a newspaper circulating 
in the local area. 
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Sections 74(1) and 97B - Identification of owner, tenants and certain creditors 

The proposed amendments add to the conditions set out in section 74(1) of the Act 
to provide that, in order to consent to an application under Part 3, Ministers must be 
satisfied that the owner, tenant, person entitled to sporting interests, or creditor in a 
standard security in relation to that land or interests, are correctly identified in the 
application submitted by the crofting community body.   

This proposed amendment will ensure that all relevant parties to the application are 
correctly identified in order for the application to proceed.  This will also ensure that 
all parties to the application are fully involved in the process and will be given the 
opportunity to comment on the application.  This will ensure that Ministers will have 
received all available evidence on which to make a decision on the crofting 
community right-to-buy application. 

Section 75 - Ballot procedure 

 (1) A ballot of the crofting community must be undertaken by the crofting community 
body in order to indicate where or not there is community support for the proposal to 
buy the land to be purchased under Part 3.  Ministers already have power to make 
regulations setting out how the ballot is to be conducted.   

The proposed amendments inserts a specific power for Ministers to make  
regulations setting out  the information that the crofting community body is required 
to provide to Ministers about  the ballot, or any consultation that the crofting 
community body may have held with the community about their application.   

(2) The crofting community body are already responsible for paying for the cost of 
the ballot.  The proposed amendment expressly states that the crofting community 
body is liable for meeting the expense of conducting the ballot.  

(3) The proposed amendments also insert a power for Ministers to make regulations 
setting out circumstances in which the CCB may apply to Ministers to recover the 
cost of conducting the ballot.   

The proposed amendments provide clarity and confirm that it is the crofting 
community body who is liable for the cost of the ballot, and that the CCB may, in 
certain circumstances, seek reimbursement of the cost of conducting the ballot. 

The proposed amendments also give Ministers flexibility to request additional 
information in connection with the ballot, if Ministers feel that additional information 
would be helpful in the decision-making process. 
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Section 76 - Right-to-buy exercisable by only one crofting community body 

When more than one CCB applies to purchase the same land, Ministers must decide 
which application is to proceed and the other applications are extinguished.   

If an application is extinguished Ministers have to notify the owner of the land, 
person entitled to the sporting interests or tenant, as the case may be, and the CCB 
of this.   

The proposed amendments provide that Ministers should also be required to notify 
each person who was invited to give views on the applications that have been 
extinguished. 

This will ensure that all parties to the applications who were invited to comment on 
the applications are notified when an application is extinguished.  

Section 81 - Reference to Land Court 

Currently, the 2003 Act lists certain persons who have a right to refer a question to 
the Land Court at any time before Ministers reach a decision on an application.   

The proposed amendment extends the list of certain persons who have a right to 
refer a question to the Land Court before Ministers reach a decision on an 
application. 

The proposed amendment will ensure that all parties to an application have the right 
to refer a question to the Land Court. 

Section 88 - Valuation  

(1) In carrying out the valuation of land to be purchased by the CCB the valuer is 
required to invite the land owner, person entitled to the sporting interests in the land, 
or tenant as the case may be, and the CCB to make representations as to the value 
of the land.   

Where such representations are made the proposed amendments provide that there 
should be an opportunity to make counter-representations. 

(2) The proposed amendments provide that the timescale for valuation of the land to 
be purchased is increased from 6 weeks to 8 weeks (this can still be extended by 
Ministers) to provide the valuer with more time to complete the valuation and carry 
out the counter-representation step. 

 This will ensure that the valuer takes account of all parties’ views to the application, 
is furnished with all information relevant to the valuation, and has adequate time to 
complete the valuation process. 

Section 89 - Compensation  

The proposed amendments extend the power for Ministers to make an order about 
the compensation payable by a CCB in relation to an application to purchase land.  
Compensation is payable to those who have incurred loss or expense in connection 
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with the crofting community right-to-buy application to recover the amount of that 
loss by way of compensation.   

This will enable Ministers to make further provision, should it be considered 
appropriate, about the compensation payable.    

The proposed amendment will enable Ministers to make further regulations, should 
they be required, to ensure those who have incurred loss or expense in connection 
with the crofting community right-to-buy application are properly compensated for the 
loss or expense. 

Section 92 - Outcome of appeal to Land Court 

Where there is an appeal to the Land Court in respect of the valuation, the Land 
Court is required to give their reasons in writing within 4 weeks of the hearing date.  
The proposed amendments change the 4 week time limit to 8 weeks.   

In addition, the proposed amendments provide that, should the Land Court be 
unable to meet the 8 week time limit, the Land Court is to notify all parties of the date 
on which the Court will provide a written decision.  

This proposed amendment eases the burden on the Land Court and gives the Land 
Court more flexibility when scheduling its caseload.  In providing a date on which the 
Land Court will report should it be unable to report within 8 weeks, this will provide 
assurance to all parties of when the decision will be received.  
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Annexe B 

Written submission from Community Land Scotland 

Crofting Community Right to Buy - Evidence on proposed Scottish 
Government amendments to Part 3 of the Land Reform (Scotland) Act 2003  

Introduction 

Community Land Scotland has long argued the need for changes to Part 3 of the 
Land Reform Scotland Act 2003 and welcomes the fact that the Scottish 
Government proposes to make important simplifications now using the Community 
Empowerment (Scotland) Bill. 

In particular it is very welcome to see the repeal of the most tortuous mapping 
requirements within Section 73 of the Land Reform (Scotland) Act. 

There are a number of other welcome changes to definitions and administrative 
arrangements. 

Unless otherwise stated, Community Land Scotland either accepts or welcomes the 
changes set out by the Scottish Government. 

Detailed observations on some amendments 

Crofting community bodies 

The provisions for bodies other than Companies Limited by Guarantee represent a 
welcome new flexibility. 

In (4)(1A)(g) and in (1B)(g) there is the provision for the declaration of minutes upon 
request of “a” meeting of the community body. This is fine in principle, and as a 
matter of openness, however the provision is not clear as to whether this is any 
meeting, including sub-committee or working group, or only full meetings of the 
Board, or the AGM, or special meetings. Further, any request could not necessarily 
be met within the time-frame set out unless this was meant to apply to approved 
minutes. Greater clarity in the provisions would be necessary or could be set out in 
guidance or regulation to ensure clarity of what is intended. 

In 1 (7) (b) (iii) (iii) it is proposed not to allow owner-occupier crofters registered in 
the Register of Crofts, as distinct from the Crofting Register, to be recognized. This 
distinguishes this particular group by reference to their registration at this time only in 
the Register of Crofts, and it is not clear why this is the case.  

While there is provision for Ministers to alter this by regulation, and it is hinted that 
this could be used to subsequently include this group, no policy rationale is given for 
not including this group now. 

Application: information about rights and interests in land 

The repeal of the mapping requirements at Section 73 of the 2003 Act subsection 
(5)(b)(ii) and (f) is very welcome. 
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The inclusion of new provisions 3 (3) (5ZA) which require the identification of a range 
of persons is not currently required and this is not referred to, or the policy rationale 
explained, in the Explanatory Notes. The danger is that one set of onerous 
requirements (mapping) may be being replaced with another set of onerous 
requirements. It is not clear to what extent the information sought is readily within the 
reach of the crofting community body. It would appear that failure to be able to 
comply would have the effect of invalidating an application and it may be wise to 
allow for when a crofting community body has used all reasonable endeavors to 
ascertain the information, but this cannot be finally obtained, this should not 
invalidate an application. 

The greater flexibility in the means of giving public notice by potentially adding to 
advertising in a local newspaper is welcome - 3(4). 

Criteria for consent by Ministers 

The proposal is to introduce a series of new requirements to Section 74 which seeks 
to accurately identify persons. This is a new requirement and, as at Section 73 
referred to above, it is not clear to what extent the information sought is readily within 
the reach of the crofting community body. Failure to be able to comply would have 
the effect of invalidating an application and it may be wise to allow for when a 
crofting community body has used all reasonable endeavors to ascertain the 
information, but this cannot be finally obtained, this should not invalidate an 
application. 

Ballot: Information and expenses 

The onus is on the crofting community body to arrange and pay for the required 
ballot. 

This new provision to allow the crofting community body to apply to have the costs of 
the ballot met by Ministers under conditions to be established in regulation would, on 
the face of it, represent a welcome additional flexibility. 

However, this would leave the ballot arrangements between Part 2 of the Land 
Reform Act, by virtue of provisions proposed through Part 4 of the Community 
Empowerment Bill (yet to be agreed) and Part 3 of the Land Reform Act. Under the 
proposals for Part 2 of the LRA, Ministers would take responsibility for the 
organization, conduct and cost of the ballot, and this is welcome. 

It is not clear why there should be a difference between Part 2 and Part 3 in this 
regard. There is everything to be said for consistency between the two parts. This is 
particularly so when it comes to a Part 3 application as the degree of controversy 
associated with such a purchase could be greater than a Part 2 purchase and where 
the correctness of the processes and procedures around the ballot could be of 
particular importance to the integrity of the process as a whole. This would be 
significantly assisted and help put any questions beyond doubt if arranged by 
Ministers. 

Ministers should, as in Part 2, accept responsibility for ballot arrangements also 
under Part 3. 
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Other matters 

If and when the proposals for amending Part 3 are approved, these need to apply 
equally to the new Part 3A or significant anomalies would arise between the different 
Parts of the Land Reform Act. The current Part 3A was drafted, based on the current 
Part 3 and now itself being reformed by the welcome amendments submitted to the 
Committee. This ought to be a technical and straightforward process, largely 
repeating the amendments suggested to Part 3. It is, however, vitally important, 
otherwise, for example, the tortuous mapping requirements about to be repealed for 
Part 3 would remain for Part 3A. 

This is only raised as it is not referred to in the Explanatory Notes. 

Written submission from Community Land Scotland 

Draft Regulations on the question of `abandoned or neglected’ land provided 
to RACCE Committee by Scottish Government to aid considerations at Stage 2 
– February 2015 - Further evidence by Community Land Scotland. 

Introduction 

The RACCE Committee in its Stage 1 Report raised a number of pertinent concerns 
about the clarity of the terms “abandoned or neglected” land, introduced by the new 
Part 3A of the Community Empowerment Bill to the Land Reform Act by Part 4 
(Section 48) of the Community Empowerment (Scotland) Bill. 

The Scottish Government has sought to meet the Committees concerns, not by 
amending the proposals on the face on the Bill as sought by the Committee, but 
through showing what draft regulations on these issues might say, and to provide 
reassurance to the Committee their concerns will be adequately addressed in this 
way. The Minister has written to the Committee giving explanations of the Scottish 
Government’s intentions. 

Community Land Scotland can see that the Draft Regulations could be very helpful 
in the urban context, where physical signs of neglect may be much more obvious.  
Wider neglect arising from use or lack of use of land is more complex in the rural 
land setting.  

Discussion (when thinking about the rural context in particular) 

Having examined the letter from the Minister and the Draft Regulations, Community 
Land Scotland remains significantly concerned that the draft regulations do not 
provide the necessary re-assurances as they stand. 

The draft Regulations do not appear to provide explicitly or even implicitly that the 
need for, or the lack of, sustainable development of the land is a matter to which 
Ministers are to have regard when determining whether land is wholly or mainly 
abandoned or neglected. 

It may be argued that Regulation 2(3) would allow Ministers to do so but it appears 
that the most that Regulation does is to require Ministers to have regard to the 
purpose for which the land is or has been used or to consider whether it has not 
been used for any particular purpose. It does not require Ministers to consider, in 
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either case, whether that use or lack of use has furthered or hindered any purpose, 
such as that of sustainable development. 

Community Land Scotland remains of the view the matters are best resolved by 
making some change on the face of the Bill, as the Committee has suggested.  

If, the Scottish Government is not prepared to accede to the Committees preferred 
approach at achieving clarity, even by potentially dropping the terms “abandoned or 
neglected”, it would be possible to make it explicitly clear on the face of the bill that 
eligible land could be land which, in addition to it being either “abandoned or 
neglected”, could also be land “in substantial need of sustainable development”. 
Regulations could then support these definitions, but the primary matters of eligible 
land being potentially land in need of sustainable development would be clear. 

The proposed primary legislation at new Part 3A and the draft regulations appear to 
studiously avoid using the term sustainable development for reasons that are not at 
all clear, given the policy purpose of the Bill, and that these are terms in regular use 
and have a meaning capable of embracing all the Committees and many 
stakeholders concerns. 

Lord Gill in the Judgment on the Pairc Crofters case said of the terms “sustainable 
development”:  

 [55] “…I should first deal with a preliminary objection raised by counsel for 
the appellants to the effect that the terms sustainable development and public 
interest are to [sic] vague to have legal force and are therefore, as counsel put 
it, “not law.” 

 [56] “In my view, the expression sustainable development is in common 
parlance in matters relating to the use and development of land. It is an 
expression that would be readily understood by the legislators, the Ministers 
and the Land Court.” 

Viewed from the outside it seems that the Draft Regulations display a very clear 
concept of the physical aspects of land and land use, but the wider concept of 
sustainable development consequent on use or lack of use of land does not appear 
so well recognised. 

It is only within the draft regulations at 2.(3)(a) and (b) that they get close to the wider 
idea of sustainable development, but even then it is not at all clear that as drafted 
they would in any way help a future Eigg to secure status as eligible land. It is also 
not clear that the community which sought to acquire a small piece of land to enable 
their sustainable development, when the owner was refusing to engage or assist, 
would be capable of making a case by virtue of the regulations as drafted. The scope 
for interpretation here is wide, and that runs both ways, to be helpful, or specifically 
not helpful.  

The Draft Regulations cite what Ministers would be bound to consider when any land 
was not being used for a “specific purpose” [2. (3) (b)]. It is difficult to imagine 
circumstances where land could not be said to be being used for a “specific 
purpose”, even if that “specific purpose” was not conducive to furthering the 
achievement of sustainable development, as might have been said in the case of 
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Eigg, for example. Further, 2.(3)(b) is strictly not about the non-use of the land, but 
the length of time for which the land has not been used. 

Greater clarity by way of specific reference to the concept of sustainable 
development would help and may alleviate some of the concerns felt with the current 
draft. There could be a number of potential approaches, for example:  

 in (3)(a) adding at the end, “and whether that purpose or use furthered the 
achievement of sustainable development” 

 in (3)(b) insert after “purpose” “to further the achievement of sustainable 
development” 

or  

 add an additional requirement for Ministers to consider “such other matters as 
would in the opinion of Ministers further the achievement of sustainable 
development” 

 or, Ministers could be required to have regard to “the aggregate of the social, 
economic and cultural conditions arising from the use or lack of use of the 
land.” 

 or,” whether, and to what extent, [ the land or any building or structure on it, 
needs, or lacks, sustainable development] or [there is a need for sustainable 
development of the land or any building or structure on it]” 

The covering letter of the Minister indicates that Ministers have to be ultimately 
satisfied that approving any application is in the public interest and is compatible with 
furthering the achievement of sustainable development. However, that is at the stage 
in the process when Ministers are considering the granting of consent for an 
application for the right to purchase, and not when considering whether the land 
should be eligible land and on which an application can be made at all, which is the 
matter at hand in this part of the Bill. 

The Minister’s letter seeks to re-assure the Committee that the terms “abandoned” or 
“neglected” are intended to have their ordinary meaning and these words are 
capable of a broad meaning. It is precisely because the terms are intended to have 
their ordinary meaning that is the concern of Community Land Scotland, as their 
ordinary meaning would not appear to embrace the wider concept of sustainable 
development, the policy the Bill seeks to promote. 

The specific avoidance of the use of the well recognised term “sustainable 
development”, gives the impression this is because the intention is specifically not to 
embrace this concept. While the Minister’s letter is in a number of respects helpful in 
seeking to provide some reassurance on this, the letter is not law. 

A further concern of Community Land Scotland, unless there is a link provided on the 
face of the Bill, is that the link between the ordinary meaning of the terms 
“abandoned or neglected” and any regulations would be open to challenge on the 
basis that the linkage between the concepts was not sufficiently warranted or 
reasonably envisaged by the statutory provisions, or was stretching the normal 
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interpretation of the primary tests (ie, the ordinary meaning of the words 
“abandoned” or “neglected”).  

Additionally, it is not clear what the implication would be of land, for example, being 
in good agricultural and environmental condition, but wider sustainable development 
not being furthered. This was the situation in Eigg at the time of purchase, no one 
said the farm tenants were not keeping their land in GEAC, but the island as a whole 
was in almost terminal decline. You might read the same for Gigha. 

While the good intentions of the Scottish Government in providing this draft is not in 
doubt, the regulations have the status of being a draft, and a lot of water could flow 
under this particular bridge before the regulations were finally tabled. That is why 
capturing the principle of wider sustainable development on the face of the Bill 
remains important to Community Land Scotland in establishing this is what this part 
of the Bill is about, and establishing that there was a link between this concept and 
any detail then spelt out in regulation. 

Written submission from North Harris Trust 

Written submission to Scottish Government regarding proposed revisions to 
Part 3 of the Land Reform (Scotland) Act 2003 via the Community 
Empowerment Bill  

Background  

The North Harris Trust is a community organisation and registered charity which now 
owns and manages 27,000 hectares of North Harris, Western Isles. It aims to:  

 Increase employment and housing opportunities for our young people and 
reverse population decline  

 To keep North Harris wild and beautiful by safeguarding and enhancing 
natural heritage  

 To work with partners to meet the needs, hopes and aspirations of the 
community  

 Promote enjoyment, understanding and appreciation of North Harris’ 
outstanding natural and cultural heritage  

The community of approx. 700 people seized a unique opportunity when the 
22,900ha. North Harris Estate was placed on the market in April 2002. After much 
hard work and effort, on the 21st March 2003 the North Harris Estate came into 
community ownership. Subsequently in February 2006 the Trust bought the 
adjoining 3,125ha. Seaforth Estate. In 2012 the residents of the adjacent Isle of 
Scalpay voted to join the North Harris Trust after they were offered free ownership of 
the 710ha. Island.  

The Trust is now managed by a Board of 14 locally-elected volunteer Directors and 
employs 9 staff.  

The community buy-out of the North Harris Estate was carried out prior to the Land 
Reform (Scotland) Act 2003, but the established Trust has provided a model for 
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other buy-outs, with the Directors and staff continuing to advise and support other 
community groups.  

For more information on the Trust and its activities visit:  

www.north-harris.org  

Comments on Specific Amendments- Part 4 of Community Empowerment Bill  

The North Harris Trust is grateful for the opportunity to provide written 
evidence and agrees with all of the amendments with only minor comments as 
detailed below.  

Section 71 and 72- Legal structure of community body  

The proposal to broaden the range of legal organisations that can be a crofting 
community body (CCB)and allowing Ministers to provide for further types of bodies to 
be eligible seems sensible and fair. Our only point would be that Ministers need to 
continue to show real diligence when appointing CB’s . As the range of eligible 
Community groups broadens, there must not be an opportunity for non-community 
landlords to abuse the system.  

Section 71- Removal of provision for auditing of accounts  

The NHT agrees with this amendment  

Section 71- Amend Definition of Crofting Community  

The NHT agrees with this amendment.  

Section 73- Croft Land Mapping  

The NHT agrees with this proposed amendment. Whilst the CCB should make every 
effort to map the assets when registering its interest, providing the level of detail 
originally required could be a major task. As the buy–out proceeds, the burden 
needs to be on the landowner to provide full titles and not to conceal assets or 
liabilities associated with the property.  

Section 73- Public Notice of Application  

The NHT agrees with this amendment. Local newspapers often have a very limited 
readership which may be biased. Alternative forms of posting Public Notices should 
be acceptable with the approval of the Ministers and the interested stakeholders.  

Section 74(1) and 97B- Identification of owner, tenants and certain creditors  

The NHT agrees that it is important to identify the owner, tenant, person entitled to 
sporting interests, or creditors relating to the land interests involved in an application. 
However, as long as the CCB has made sensible efforts to identify these 
stakeholders, failure to provide a complete list should not prevent the Ministers from 
accepting an application.  
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Section 75- Ballot Procedure  

The NHT agrees with this amendment.  

Section 76- Right to buy exercisable by only one crofting community  

The NHT agrees with this amendment.  

Section 81- Reference to Land Court  

The NHT agrees that this amendment seems fair.  

Section 88- Valuation  

The NHT agrees with these amendments.  

Section 89 - Compensation  

The NHT agrees with these amendments.  

Section 92- Outcome of Appeal to Land Court  

The NHT agrees with these amendments. 

Written submission from the Law Society of Scotland 

Introduction 

The Law Society of Scotland aims to lead and support a successful and respected 
Scottish legal profession.  Not only do we act in the interests of our solicitor 
members but we also have a clear responsibility to work in the public interest. That is 
why we actively engage and seek to assist in the legislative and public policy 
decision making process. 

To help us do this, we use our various Society committees which are made up of 
solicitors and non-solicitors to ensure we benefit from the knowledge and expertise 
both within and out with the solicitor profession. 

The Rural Affairs Sub-Committee (the “Committee”) welcomes the opportunity to 
provide oral evidence to the Rural Affairs, Climate Change and Environment 
Committee on 18th February 2015 on amendments to part 3 of the Land Reform 
(Scotland) Act 2003 made through the Community Empowerment (Scotland) Bill. 
The Committee has prepared the following brief comments in advance of the 
evidence session.  
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Legal Structure of Community Body 

We agree that SCIOs and BenComs should be allowed to be crofting community 
bodies. However, we also believe the community interest companies should be 
permitted to be a crofting community bodies. A community interest company is a new 
type of company for people that want to be involved in a business that helps the 
community (the population as a whole or a specific group), rather than just the 
owners, managers or employees – a social enterprise. 

Removal of Provision for Auditing of Accounts 

We have no objection to the Scottish Government’s proposals and agree that that 
the crofting community right to buy requirements should be the same as those for the 
general community right to buy.  In general, we suggest that some financial scrutiny 
should still be required in order to promote good financial management. 

Definition of Crofting Community 

We agree that the definition of a crofting community should be expanded to include 
tenants and owner occupiers. However, we do not agree with the definition 
proposed. The inclusion of tenants on either the Registers of Scotland or Crofting 
Community Registers but only of owner occupiers on the Registers of Scotland 
Register is unfair. This is especially so when a tenant exercising the right to buy 
does not trigger registration in the Registers of Scotland register. The vast majority of 
crofting land is not on the Crofting Register. We therefore suggest that the definition 
be amended to also include land registered with the Crofting Commission. 

Crofting Land Mapping 

The proposed Government amendments go some way to simplifying the mapping 
requirements although we do not think that they go far enough. Satisfying the current 
mapping requirements can be extremely difficult and complex. We believe that the 
proposed amendment would result in slightly less onerous application requirements 
but that problems would still remain. 

We can see nothing to justify why the mapping requirements should be more 
onerous in a crofting context than in other contexts. We believe that the mapping 
requirements for the rural community right to buy should be no different to those 
required when submitting a first registration to Registers of Scotland.  

Public Notice of Application 

The explanatory notes provide that the amendments will lead to greater flexibility by 
providing that the form of advertisement is to be set out in regulations made by 
Ministers. However, it is difficult to comment on this until the regulations have been 
published. We do support measures aimed at increasing awareness of applications 
in the area to which the application relates. Advertising in the Edinburgh Gazette - 
and perhaps even by newspaper – is unlikely to generate the desired level of 
publicity. Additional means of publicity could include placing advertisements in shop 
windows in the locality. We therefore agree with the proposal in principle. However, 
further details on the form of advertising Ministers are proposing requires to be 
provided. 
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Identification of Owner, Tenants and Certain Creditors 

We agree that the list of proposed persons should be properly identified in the 
application form. However, we anticipate that there may be some practical difficulties 
in identifying whether there is a sporting tenant. This information is unlikely to be 
available from the Land Register and therefore an applicant would have to ask the 
landlord for these details. The landlord would not be under any obligation to provide 
this information and even if he did then it would be difficult for the applicant to verify 
its validity. It would be undesirable if an application was rejected at the outset 
because of a failure to specify information that the applicant is unable to ascertain. 
We therefore suggest that a “reasonable endeavours” test should apply with respect 
to obtaining details of a person entitled to sporting interests. 

The designation of the other proposed persons will be available from the Land 
Register or Companies House and therefore we do not foresee any difficulties in the 
application form requiring these parties to be correctly identified. 

We suggest that floating charge holders (where the landlord is a UK limited 
company) is a further category that would be appropriate to identify on the 
application form. As these details would be available from Companies House, no 
difficulties in providing this information are foreseen. 

Ballot Procedure 

We have no objection to this proposal. 

Reference to the Land Court 

We believe that the right of reference should apply to:- 

 The owner or person entitled to sporting interests in the land; 

 The tenant, in the case of an application to purchase a tenant’s interest; 

 The person entitled to sporting interests, depending on the nature of the land; 

 A creditor in a standard security in relation to that land or those interests. 

Furthermore, if the Scottish Government agrees with our proposal to include details 
of floating charge holders on the application form, as suggested above, then we 
believe that floating charge holders should also be listed in section 81(1). 

Valuation  

We agree that the timescale in which a valuer must notify the value of the land 
requires to be increased. However, we suggest that the increase should be to 12 
weeks and not 8 weeks as proposed. The ability to extend the period on cause 
shown should be retained. 

Parties regularly struggle to comply with the current 6 week time period and an 
extension of 2 weeks is unlikely to alleviate this problem. We acknowledge that an 8 
week period would be analogous to that permitted under the wider community right 
to buy. However, the crofting community right to buy is utilised over a much bigger 
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area of land. Often valuers will encounter difficulties obtaining accurate information 
from landlords because they are reluctant to sell. Therefore we believe that there are 
sound reasons why the permitted period should be longer in a crofting context. 

We agree that provision should be made for counter-representations to be made. 
However, this should be limited to one opportunity for representations and counter-
representations to be made. A requirement to obtain such representations would 
provide a further reason why we suggest that the permitted time period for the valuer 
to notify the value of the land should be 12 weeks and not 8 weeks as proposed. 

Compensation 

We do not object to the proposals.  

Outcome of Appeal to Land Court 

We accept that the existing 4 week time limit for the Land Court to give its decision is 
short. We therefore do not have any objection to this being removed and substituted 
for an 8 week period (or longer in exceptional circumstances where notification is 
given). However, it is in the interests of justice that decisions are provided as 
expeditiously as possible.  

Written submission from Scottish Land and Estates 

CALL FOR EVIDENCE FOR THE PROPOSED COMMUNITY EMPOWERMENT 
(SCOTLAND) BILL AT STAGE 2 – CROFTING COMMUNITY RIGHT TO BUY 

Scottish Land & Estates is a membership organisation representing landowners, 
land managers and rural businesses across Scotland and has a dedicated internal 
crofting group as well as being an active participant in the Scottish Parliament’s 
cross-party group on crofting.  We welcome this opportunity to provide written 
evidence and have been closely involved with the wider aims of this Bill from our 
initial participation in the Terms of Reference Group. 

We have reviewed the amendments brought forward by the Minister and would 
comment as follows:- 

1. As previously indicated we are relaxed about the extension of legal structures 
which may constitute crofting community bodies to include SCIOs and BenComs 
and the repeal of the auditing of accounts requirement for crofting community 
bodies.  However, we would question why there is provision for the SCIO or 
BenCom to withhold information contained in minutes.  We would suggest that 
data protection legislation would already cover certain disclosures and if there is 
a “commercial” confidentiality or sensitivity angle then this needs to be more 
explicit than currently expressed in 1A(h)(i) and (ii) and 1B(h)(i) and (ii).  
Transparency is important and vexatious or spurious reasons for withholding 
information require to be avoided.  Further explanation is needed as to what 
these provisions seek to achieve. 

2. It is important that crofting community bodies are appropriately constituted as 
now, in terms of Company Limited by Guarantee or as is proposed in terms of 
SCIOs or BenComs referred to above.  However, the proposed amendment 
(A1)(b) widens this to other bodies as may be prescribed.  While again there are 
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requirements to meet, we feel that the category of community body should be a 
matter for primary legislation and that the extension to SCIOs and BenComs is 
sufficiently broad at present.  If there are other particular types of structure which 
the Scottish Government has in mind in addition to SCIOs and BenComs then 
these should be stated now. 

3. Information about rights and interest in land is as important for crofting as other 
landholdings in Scotland.  The Scottish Government is, in the interests of 
consistency and accountability, currently pressing ahead with land registration 
targets of which we are in principle supportive.  However, we suggest that the 
proposed amendments to section 73 of the Land Reform (Scotland) Act 2003 
(“the 2003 Act”) by way of sections 47(2)(ii) and 47(2)(f) would be a retrograde 
step and go against this wider policy approach towards title and ownership in 
Scotland.  The existing provisions specified in section 73(5)(b)(ii) are not unduly 
onerous, in that the details sought regarding pipes, fences and other boundary 
matters are simply where “known to the applicant body or the existence of which 
it is, on reasonably diligent inquiry, capable of ascertaining”.  Generally in terms 
of registration and valuation as well as from a practical perspective we are 
opposed to the amendment repealing these two subsections.  Communities want 
to know what they are purchasing and land acquired by a crofting community 
body is by and large not in isolation from adjoining land and any shared usage of 
facilities such as sewerage or water pipes where known should on a practical 
level be identified.   

4. We agree to the proposals re Crofting Community Body paying for the ballot and 
the provisions for reimbursement in certain circumstances.  However, we have 
concerns regarding the new (4A).  In terms of (4A)(a) and(b), “Information” should 
only be to substantiate or supplement information already established and not 
additional information to circumvent due process.  As we commented in our 
consultation response in relation to Part 2 Community Right to Buy there needs 
to be transparency, clarity and a tangible outcome and a ballot is the only way to 
legitimately demonstrate community support.  Clarity is required as to what the 
Minister intends by this provision. 

5. The amendment in relation to valuation requires to be re-visited.  In our view the 
inclusion of counter representations is not required in this instance.  Provided the 
valuer is appropriately qualified, properly experienced and has the ability to 
communicate effectively with both the owner of the land and the crofting 
community body seeking acquisition then (9A) is completely unnecessary and 
complicates the process which goes against the aims of this Bill. 

6. A consequence of the proposed (9A) is that the right to buy process becomes 
more protracted as (9B) extends the period for determination of value from 6 
weeks at present to 8 weeks.  The longer the delay, the greater the detriment in 
both financial and potentially relationship terms between owner and crofting 
community body and we are opposed to (9B) unnecessarily lengthening the 
process.  Should the Minister accept that (9A) is surplus to requirements then 
(9B) would naturally not be required. 

7. As with valuation, the amendments proposed in relation to compensation do not 
in our view assist with the practical working of the crofting community right to buy 
process.  The proposed new section 89(4) in the 2003 Act makes provision for 
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the Minister to specify through secondary legislation amounts payable in 
compensation.  While recognising that a mechanism is necessary, we would 
respectfully question whether the Minister is the appropriate assessor of the level 
of compensation.  Clearly it is important that those owning land subject to 
compulsory acquisition are properly compensated and advice from qualified and 
experienced valuers should be expressly obtained.  This would provide some 
welcome independence.   

In terms of the proposed section 89(4)(d) the procedure under which claims are 
to be made is left to Ministerial Order as at present.  While we accept that is the 
appropriate way to handle the detail of the procedure, we would affirm that in any 
consideration there needs to be parity between the level of detail sought in 
justifying a claim and the level of detail provided in determining the relative 
success or otherwise of a claim, as well as a clear time-limited period from 
receipt of a compensation claim to ultimate determination of that claim.  Those 
who have suffered financial loss and delay require to be properly and timeously 
engaged with and have their claim progressed in a straightforward way. 

8. We do not support the proposed amendment to section 92 of the 2003 Act.  The 
period which the Land Court has to make determination has been doubled from 4 
weeks to 8 weeks or potentially longer.  While we would accept in exceptional 
and complex circumstances 4 weeks may not be a sufficiently long period, in 
those particular cases it should be for the Land Court to apply to Ministers for 
further time for consideration, demonstrating why the additional time is required, 
otherwise the 4 weeks period ought as a general rule to remain.  As indicated 
previously, time limits are vital.   

We understand that the Land Court’s own rules require decisions to be written 
and therefore think the references to written statements are superfluous.  There 
would be an unfortunate inference drawn that the Land Court did not know what it 
was doing if it is unable to provide a written statement within a reasonable time 
period and the 4 weeks which operates to date is usually sufficient.  We feel the 
provisions as drafted in the Minister’s amendment are too lax and that confidence 
in the Land Court will be undermined by this amendment as currently drafted.  

 Written submission from the Crofting Commission 

Proposed Amendments to Part 3 of the Land Reform (Scotland) Act 2003 

Views of the Crofting Commission - Section 71 – Amend definition of ‘crofting 
community’. 

The Crofting Commission has previously highlighted the anomalous situation which 
entails that two Acts with relevance to crofting provide different definitions of what 
constitutes a crofting community.  The Crofters (Scotland) Act 1993 as amended 
defines the crofting community at Section 61(1) as “all the persons who (either or 
both) – 

(a) occupy crofts within a township which consists of two or more crofts 
registered with the Crofting Commission; 

(b) hold shares in a common grazing associated with that township;” 
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While the Land Reform (Scotland) Act 2003 refers to a crofting community body, it 
would be helpful, as recommended by the Crofting Commission and other 
respondents, if the terminology offered greater clarity between this and a crofting 
community. 

The Crofting Commission notes specifically the amendments to section 71(5) for the 
purpose of admitting “more crofters who are excluded by the existing legislation.”  In 
particular we note the change to subsection (5)(a)(ii).  This no longer mentions the 
stipulated distance of 16 kilometres which itself was changed by the Crofting Reform 
(Scotland) Act 2010.  For consistency of approach, the cross-reference with revised 
crofting legislation should continue to be recognised within this sub-section. In 
particular, the revised distance of 32 kilometres should also be a qualifying factor in 
this legislation. 

The Crofting Commission recommends that the revised subsection should read: 

are tenants of crofts in the crofting township whose names are entered in the 
Crofting Register, or the Register of Crofts, as the tenants of such crofts, and are 
complying with the duty to be ordinarily resident on, or within 32 kilometres of their 
crofts. 

While the Commission agrees with the proposal to extend eligibility to owner-
occupier crofter category, we do not understand the variation in registration 
requirements between that of a crofting tenant and that of an owner-occupier crofter.  
The category of owner-occupier crofter was again introduced by the Crofting Reform 
(Scotland) Act 2010.  It is proper that the category should be recognised within the 
revision of this legislation also.  However, it appears to have been recognised from 
the responses to the Call for Evidence that confining tenant participation to the 
Crofting Register was counter-productive in terms of what the amending legislation is 
trying to achieve.  The same logic extends to owner-occupier crofter category, and 
we can see no logical reason for it not to include those who are registered on the 
Commission’s Register of Crofts. 

The Crofting Commission recommends that the proposed subsection (5)(a)(iii) 
should read: 

are owner-occupier crofters of owner-occupied crofts in the crofting townships whose 
names are entered Crofting Register, or the Register of Crofts, as the owner 
occupier crofters of such crofts, and are complying with the duty to be ordinarily 
resident on, or within 32 kilometres of their crofts. 

Section 74(1) and 97B – Identification of owner, tenants and certain creditors 

The Crofting Commission and other respondents have previously expressed 
reservations about the addition of the categories for identification as proposed at 
section 74(1).  In particular, it was considered that there were limitations to what a 
crofting community body could be reasonably expected to source and provide.  
Requiring such onerous conditions, without recognitions of all reasonable endeavour 
to secure identity, appears contrary to the general purpose of the amendments. 

The Crofting Commission recommends in the proposed amendments to section 
74(1)(o) – (r) that wording of the following nature be introduced: 
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Having made all reasonable endeavours  to identify such owners, tenants, sporting 
tenants or creditors by making appropriate enquiries in the relevant registers, 
including the Land Register, Register of Sasines, Books of Council and Session, 
Crofting Register and Register of Crofts. 

The requirement to identify tenants or sporting tenants should be restricted to 
tenants whose lease is registered in one of the public registers, namely the Land 
Register, Register of Sasines, Books of Council and Session, Crofting Register and 
Register of Crofts. 

The obligation to identify creditors should be restricted to creditors who have a 
Standard Security registered in the Land Register and Register of Sasines. 

Section 73 – Croft land mapping 

The Crofting Commission is generally in agreement with or has no specific comment 
to make on other proposed amendments.  However, we would wish to make 
reference to Section 73.  We welcome the proposed modification in subsection 
(5)(b)(i) which references the rights and interests known to the crofting community 
body and also the removal of the subsequent sub-paragraph (ii). 

The Provision for recognition of what is known to the crofting community body in this 
instance is what the Commission considers should also be recognised in what has 
been related previously in terms of section 74(1). In addition, we note the proposed 
inclusion in Section 73(5) of the need to list those mentioned in the new subsection 
(5ZA).  This relates to identifying owners, tenants, creditors and sporting interests.  
We would again recommend that this should contain the proviso – known to the 
crofting community body. 

In this overall context the Crofting Commission would recommend that the mapping 
requirements are no more onerous than the mapping requirements for anyone 
making a registration to the Land Register. 

Written Submission from Community Land Scotland Member 

a. Owner – I remember trying to find out who was the rightful owner of 
XXXXXXXXXX. It went through a series of transfers between related parties and 
finally to several named individuals; of whom all bar one were fictitious. We made 
our best guess regarding the likely owner and that was accepted for a part 2 
registration. If you went for using `reasonable endeavours’ to find the owner that 
may also be difficult as it might be considered reasonable to go to court to have it 
decided who is the real owner. We are then back in a Pairc situation where 
funders will not pay for legal action and communities can’t afford to take it.  

b. Creditors with a standard security and right to sell the land are irrelevant in a Part 
3 situation, because land in crofting tenure is near valueless; hence the reason 
why no commercial lender will land in crofting tenure as security. I don’t see the 
need for such an exercise anyway as the creditor’s rights would be identified at 
due diligence in the sale process and dealt with then, as is normal in any 
transaction. 
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c. Every crofter is a tenant and there can be hundreds on some estates, including 
many absentees. In particular people may assume that one member of a family is 
the tenant when in fact it is another. This would be a nightmare. Tenants’ rights 
are clearly protected under crofting law so there is no effect upon their ability to 
croft by a change in landowner. It seems bizarre that at the moment an estate 
can be sold to anyone and the first thing that the tenants would know about it 
would be the change in name on the rent invoice. This presumably would not 
change but if the community wanted to purchase under Part 3 they would first 
have to identify every croft tenant.  

d. The sporting interests would be unaffected as any lease would have to be 
complied with until the end of the term so there should be no need to identify the 
sporting tenants at point of registration. Once again this is a sale process issue. 

Annexe C 

Letter from Minister for Environment, Climate Change and Land Reform to the 
Convener of the RACCE Committee dated 6 February 2015. 

The Community Empowerment (Scotland) Bill will insert Part 3A to the Land Reform 

(Scotland) Act 2003, creating a right for communities to buy “eligible land” without a 

willing seller when certain criteria are met.  Eligible land is defined in section 97C(1) 

of the 2003 Act  (as inserted by the Bill) as land which, in the opinion of Ministers, is 

“wholly or mainly abandoned or neglected”.  Concerns have been raised both in the 

Committee’s Stage 1 report, and by Committee members at the Stage 1 debate, that 

the concept of “abandoned or neglected” land does not have a clear definition. The 

Committee has also highlighted that it is has concerns that the concept of 

“abandoned or neglected” land will be applied in such a way that limits it to the land’s 

physical condition. 

There is no definition on the face of the Bill of the terms “abandoned” and 

“neglected” because it is intended that these terms are given their ordinary meaning.  

It is intended to use the words “abandoned” and “neglected” as descriptions of land 

that may be eligible land for the purposes of the exercise of the new compulsory right 

to buy as the words are capable of a broad meaning.  This is because it is expected 

that the broad expressions may apply to a multiplicity of circumstances and should 

be understood generally. 

By using broad expressions, Parliament would therefore be able to confer on 

Ministers a wide discretion, exercisable in a multiplicity of circumstances, to consider 

whether particular land described in an application is eligible for the purposes of Part 

3A.  Although the exercise of that discretion is subject to judicial oversight, it would 

not be expected that the Court could read down “abandoned” or “neglected” in a 

narrow way. 

I would also be concerned not to try and define the expressions any further because 

it appears to me that any attempt to do so is more likely than not to result in a 

situation where the words are given a narrower meaning than the broad meaning 

that would otherwise apply if they are not technically defined. 



RACCE/S4/15/8/1 

31 
 

The approach which Ministers would adopt in applying the test whether the land in a 

particular application is neglected or abandoned would be determined having regard 

to guidance and to a multiplicity of different matters.  It is understood that some of 

these matters would be mandatory for Ministers to have regard to and for that reason 

it is intended that the minimum categories of such matters should be prescribed in 

subordinate legislation.  There is power to do so in Section 97C(2) and I have 

therefore attached for your consideration a draft of Regulations under that power 

which indicates the sorts of matters that we would suggest that Ministers must have 

regard to as a minimum. 

The matters set out in the draft Regulations fall into three broad categories: 

 the physical condition and its effect on the surrounding area, public safety and 
the environment; 

 the use of the land, or lack of use as the case may be, including whether the 
land is a nature reserve, held for conservation purposes or used for public 
recreation; 

 any designation or classification of the land, such as land which has been 
classed as contaminated land, or buildings which are listed buildings or 
scheduled monuments.  

 

I would like to draw your attention to the matters referred to in regulations 2(2)(b) to 

(d) of the draft Regulations.  For each of these matters, Ministers must have regard 

to the effect of such condition.  In particular, regulation 2(2)(d) prescribes that 

Ministers must have regard to  “whether the physical condition of the land or any 

building or other structure on the land is causing or is likely to cause environmental 

harm”.  “Environmental harm” is given the meaning that it has in section 17(2) of the 

Regulatory Reform (Scotland) Act 2014, which is:  

(a) harm to the health of human being or other living organism; 
(b) harm to the quality of the environment, including (i) harm to the quality of the 

environment as a whole, (ii) harm to the quality of air, water or land, and (iii) 
other impairment of, or interference with, ecosystems; 

(c) offence to the senses of human beings; 
(d) damage to property; or 
(e) impairment of, or interference with, amenities or other legitimate uses of the 

environment.  
 

Regulation 2(1)(b) obliges the Minister to consider whether, and to what extent, the 
physical condition of the land or any building or other structure on it is detrimental to 
the amenity of the land which is adjacent to it.  It is intended that “amenity” is given 
its ordinary meaning, being a desirable or useful feature or facility of a building or 
place. 

I would also like to draw your attention to the matters referred to in regulations 2(3) 

and 2(4).  The matters in regulation 2(3) all relate to the use, or lack of use, of the 

land, and the matters in regulation 2(4) relates to any particular designation of the 

land, for example, the land forms part of a nature reserve or conservation area is a 

matter that must be taken into account by Ministers.   
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The matters listed in the draft Regulations are matters that Ministers must have 

regard to so far as applicable to the land described in the particular application. For 

example, although one of the matters listed is whether the physical condition of the 

land complies with the standards for good agricultural condition, this would not 

require to be considered by Ministers in the case of land which is situated in a city 

centre. Also, I should highlight that Ministers may consider other matters not set out 

in the draft Regulations where these are relevant. The draft Regulations are a list of 

the matters to which Ministers must have regard as a minimum – in some cases 

Ministers may have to consider other matters which they deem relevant in order to 

have satisfied themselves that to approve an application is in the public interest and 

compatible with furthering the achievement of sustainable development. 

I hope that the matters set out in the draft Regulations explains our approach to the 

interpretation of “abandoned” or “neglected” land. 

Draft Regulations laid before the Scottish Parliament under section 98(5) of the Land Reform (Scotland) 

Act 2003, for approval by resolution of the Scottish Parliament. 

D R A F T  S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S  

2015 No.  

LAND REFORM 

The Community Right to Buy (Abandoned or Neglected Land) 

(Eligible Land) (Scotland) Regulations 2015 

Made - - - -     

Coming into force - -     

The Scottish Ministers make the following Regulations in exercise of the powers conferred by sections 

97C(2) and 98(3) of the Land Reform (Scotland) Act 2003(
8
) and all other powers enabling them to do so. 

In accordance with section 98(5) of that Act, a draft of this instrument has been laid before and approved 

by resolution of the Scottish Parliament. 

Citation, commencement and interpretation 

1.—(1) These Regulations may be cited as the Community Right to Buy (Abandoned or Neglected Land) 

(Eligible Land) (Scotland) Regulations 2015 and come into force on [      ]. 

(2) In these Regulations—  

 “conservation area” means a conservation area for the purposes of section 61 of the  Planning 

(Listed Buildings and Conservation Areas)(Scotland) Act 1997; 

                                                           
(
8
) 2003 asp 2.  Section 97C was inserted by the Community Empowerment (Scotland) Act 2015 

(asp  ), section 48. Section 98(1) of the Act contains definitions of ‘Ministers’ and ‘prescribed’ relevant 
to the exercise of the statutory powers under which these Regulations are made. 
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 “environmental harm” has the meaning given to it in section 17(2) of the Regulatory  Reform 

(Scotland) Act 2014;  

 “listed building” means a listed building for the purposes of section 1 of the Planning 

 (Listed Buildings and Conservation Areas)(Scotland) Act 1997;  

 “nature reserve” means a nature reserve for the purposes of section 15(1) of the National 

 Parks and Access to the Countryside Act 1949;  

 “scheduled monument” means a scheduled monument for the purposes of section 1 of the 

 Ancient Monuments and Archaeological Areas Act 1979;  

 “special site” means a special site for the purposes of section 78C(1) of the  Environmental 

Protection Act 1990;  

 “standards for good agricultural and environmental condition” means the standards for 

 good agricultural and environmental condition as set out in [Part 2 of the Schedule to  The 

 Common Agricultural Policy (Cross-Compliance) (Scotland) Regulations 2014].  

Matters to which Ministers must have regard to in determining whether land is eligible land 

2.—(1) In determining whether land is eligible for the purposes of Part 3A of the Land Reform 

(Scotland) Act 2003(
9
), the Scottish Ministers must have regard, so far as applicable, to the matters 

mentioned in paragraphs (2), (3) and (4). 

(2) The matters mentioned in this paragraph are— 

(a) the physical condition of the land or any building or other structure on the land, and the length of 

time for which it has been in such a condition; 

(b) whether, and to what extent, the physical condition of the land or any building or other structure 

on the land is detrimental to the amenity of land which is adjacent to it; 

(c) whether, and to what extent, the physical condition of the land is a risk to public safety; 

(d) whether the physical condition of the land or any building or other structure on the land is causing 

or is likely to cause environmental harm(
10

); 

(e) whether the physical condition of the land complies with the standards for good agricultural and 

environmental condition. 

 

(3) The matters mentioned in this paragraph are—  

(a) the purpose for which the land or any building or other structure is being used or has been used, 

and the length of time for which it has been so used; 

(b) if it appears to the Scottish Ministers that the land or any building or other structure on the land is 

not being used for any particular purpose, the length of time for which it has not been so used; 

(c) whether, and to what extent, the land or any building or other structure on the land is being used 

for public recreation; 

(d) whether, and to what extent, the land is being held for the purposes of permanent preservation for 

the benefit of historic or national interest and for the preservation of its natural aspect and features 

and animal and plant life;  

                                                           
(
9
) Part 3A was inserted by the Community Empowerment (Scotland) Act 2015 (asp  ), section 

48. 
(
10

)  “Environmental harm” has the meaning given to it in section 17(2) of the Regulatory Reform 
(Scotland) Act 2014. “Environmental harm” therefore means: (a) harm to the health of human beings 
or other living organisms, (b) harm to the quality of the environment, including (i) harm to the quality of 
the environment as a whole, (ii)  harm to the quality of air, water or land, and (iii) other impairment of, 
or interference with, ecosystems, (c) offence to the senses of human beings, (d) damage to property, 
or (e) impairment of, or interference with, amenities or other legitimate uses of the environment. 
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(e) whether, and to what extent, any building or other structure on the land is being held for the 

purposes of the permanent preservation for the benefit of historic or national interest and for the 

preservation of its architectural or historical features so far as of national or historic interest.  

 

(4) The matters mentioned in this paragraph are— 

(a) whether the land, or any part of the land, is or forms part of a nature reserve or conservation area; 

(b) whether the land, or any part of the land, is designated a special site(
11

); 

(c) whether any building or structure on the land is a listed building; 

(d) whether any building or structure on the land is a scheduled monument. 

 

 Name 

 A member of the Scottish Government 

St Andrew’s House, 

Edinburgh 

Date 

 

 

EXPLANATORY NOTE 

(This note is not part of the Regulations) 

         

 

 

 

 

 

 

 

 

 

                                                           
(
11

)  A “special site” is defined as a “special site” for the purposes of section 78C(1) of the 
Environmental Protection Act 1990, which is an area of land that the local authority has decided 
should be a designated as a special site because it is contaminated land. 
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The Scottish Government’s Wild Fisheries Review 

Background 

1. During scrutiny of the Scottish Government’s Aquaculture and Fisheries 
(Scotland) Bill1 in 2012/13, the Scottish Government announced its intention to 
establish a formal review of wild fisheries in Scotland. In its Stage 1 Report2 on the 
Bill, the Rural Affairs, Climate Change and Environment (RACCE) Committee made 
a number of recommendations about issues which such a wild fisheries review 
should include, and also stated the Committee’s intention to take an interest in the 
review and its outcomes. 

2. In its Stage 1 report, the Committee recommended that the following issues 
should be included in the wild fisheries review— 

 the management and governance of District Salmon Fishery Boards (DSFBs), 
including: support needed for smaller boards to comply with legal 
requirements; how boards are funded; and how DSFBs interact with other 
fishery interests; 

 issues relating to coarse fisheries; 

 issues relating to salmon netting; and 

 how initiatives such as the Upper Dee Riparian Scheme can be rolled out 
across the country. 

3. On 14 January 2014, the then Minister for Environment and Climate Change 
wrote3 to the Committee to inform it of the launch of the Wild Fisheries Review, and 
the appointment of Andrew Thin (who took up his appointment in March 2014), the 
outgoing Chair of Scottish Natural Heritage, as the Chair of the review.  

4. The then Minister wrote4 again to the Committee on 27 February 2014 with 
information on the remit, scope and structure of the review, confirming that it would 
formally begin on 3 March 2014 and take around six months to conclude its work 
with a report to the Minister. The Minister stated that he would then “consider any 
recommendations made and will consult on any subsequent proposals to implement 
a new management regime.” 

5. The Scottish Government stated that the aims of the review were to— 

                                            
1
 Aquaculture and Fisheries (Scotland) Bill. Available at 

http://www.scottish.parliament.uk/parliamentarybusiness/Bills/55381.aspx. 
2
 Scottish Parliament Rural Affairs, Climate Change and Environment Committee. Stage 1 report on 

the Aquaculture and Fisheries (Scotland) Bill. Available at: 
http://www.scottish.parliament.uk/S4_RuralAffairsClimateChangeandEnvironmentCommittee/Reports/
rur-13-01w.pdf. 
3
 Letter from the Minister for Environment and Climate Change, 14 January 2014. Available at: 

http://www.scottish.parliament.uk/S4_RuralAffairsClimateChangeandEnvironmentCommittee/General
%20Documents/2014.01.14_-_Minister_Wild_Fisheries_Review.pdf. 
4
 Letter from the Minister for Environment and Climate Change, 27 February  2014. Available at: 

http://www.scottish.parliament.uk/S4_RuralAffairsClimateChangeandEnvironmentCommittee/General
%20Documents/2014.02.17_-_Minister_Wild_Fisheries_Review.pdf. 

http://www.scottish.parliament.uk/parliamentarybusiness/Bills/55381.aspx
http://www.scottish.parliament.uk/S4_RuralAffairsClimateChangeandEnvironmentCommittee/Reports/rur-13-01w.pdf
http://www.scottish.parliament.uk/S4_RuralAffairsClimateChangeandEnvironmentCommittee/Reports/rur-13-01w.pdf
http://www.scottish.parliament.uk/S4_RuralAffairsClimateChangeandEnvironmentCommittee/General%20Documents/2014.01.14_-_Minister_Wild_Fisheries_Review.pdf
http://www.scottish.parliament.uk/S4_RuralAffairsClimateChangeandEnvironmentCommittee/General%20Documents/2014.01.14_-_Minister_Wild_Fisheries_Review.pdf
http://www.scottish.parliament.uk/S4_RuralAffairsClimateChangeandEnvironmentCommittee/General%20Documents/2014.02.17_-_Minister_Wild_Fisheries_Review.pdf
http://www.scottish.parliament.uk/S4_RuralAffairsClimateChangeandEnvironmentCommittee/General%20Documents/2014.02.17_-_Minister_Wild_Fisheries_Review.pdf
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 develop and promote a modern, evidence-based management system 
for wild fisheries fit for purpose in the 21st century and capable of 
responding to the changing environment; and 

 manage, conserve and develop our wild fisheries to maximise the 
sustainable benefit of Scotland’s wild fish resources to the country as a 
whole and particularly to rural areas. 

6. A more detailed remit and scope of the Review were published on the Scottish 
Government’s website, along with some background to the review, and these have 
been reproduced in Annexe A to this paper.  

7. The Chair was supported in the review by a review panel (comprising of 
Michelle Francis and Jane Hope) and a Technical Advisory Group, made up of 
representatives from Marine Scotland Science, Scottish Natural Heritage, the 
Scottish Environment Protection Agency and the Institute of Fisheries Management. 

8. A formal call for written evidence5 was issued on 28 April 2014. The call for 
evidence identified four main themes/questions for the review to consider— 

 Leadership and governance; 

 Management and delivery 

 Resourcing; and 

 Cross-cutting issues. 
 
9. The Group published its final report and recommendations6 to the Scottish 
Government on 8 October 2014. The recommendations contained in the report have 
been reproduced at Annexe B. 

History of previous fisheries reviews 
 
10. The report of the Salmon Strategy Task Force, published in 1997, 
recommended the replacement of DSFBs with 20 Area Fishery Boards. These would 
principally be responsible for salmon and sea trout fisheries, although the report said 
that giving these bodies responsibility for other species should be considered. The 
Task Force report reviewed previous work on this area. Proposals to replace DSFBs 
with larger area committees responsible for all species of fish date back to the 
Hunter Committee of 1965.  

11. A Scottish Executive consultation ‘Protecting and promoting Scotland’s 
freshwater fish and fisheries’ launched in 2000 (Scottish Executive 2000) set out the 
issues surrounding freshwater fishing, and sought views on how they could be 
resolved. The then Scottish Executive published a Green Paper (Scottish Executive 
2001) which listed 26 mostly non-legislative actions to resolve these problems. The 
Green Paper did envisage some legislative actions, including a review of the 
legislation, once it had been consolidated.  It did not propose the wholesale 
replacement of DSFBs but did propose the establishment of Area Fisheries 

                                            
5
 Wild Fisheries Review. Call for evidence. Available at: 

http://www.scotland.gov.uk/Resource/0044/00449300.pdf. 
6
 http://www.scotland.gov.uk/Topics/marine/Salmon-Trout-Coarse/fishreview/WFRFinal. 

 

http://www.scotland.gov.uk/library2/doc14/saff-00.asp
http://www.scotland.gov.uk/library2/doc14/saff-00.asp
http://www.scotland.gov.uk/Resource/0044/00449300.pdf
http://www.scotland.gov.uk/Topics/marine/Salmon-Trout-Coarse/fishreview/WFRFinal
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Management Committees at catchment level who would produce Area Fishery 
Management Plans. Where there was agreement DSFBs could combine and take on 
the role of these Committees.  

12. The legislation was consolidated in the first session of the Parliament with the 
passing of the Salmon and Freshwater Fisheries (Consolidation) (Scotland) Act 
20037, which brought all the main domestic laws relating to salmon and freshwater 
fisheries into one place.  

13. The then Scottish Executive established a Fisheries Forum in 2004 to allow 
exchange of information and discussion of topical issues and to aid the consultation 
process and decision making for any new legislation. The forum also had a steering 
group, made up of representatives of all the main angling and fisheries management 
bodies plus other public and private sectors bodies with aquatic/environmental 
interests. Proposals for a Draft Aquaculture and Freshwater Fisheries Bill were put 
forward by the Scottish Executive in 2005 and were based on the work of the forum. 
The consultation document said the structure favoured by the forum was a “unitary 
authority” model covering salmon, trout and coarse fish. However it went on to say 
that developing legislative proposals would take longer than the timescale available 
for the Bill. Thus the Aquaculture and Fisheries (Scotland) Act 20078 did not make 
changes to the system for managing and administering salmon and freshwater 
fisheries in Scotland.  

14. The Freshwater Fisheries Forum Steering Group began work on a strategy for 
freshwater fisheries in Scotland in July 2006, and the output of its work, a Strategic 
Framework for Scottish Freshwater Fisheries was published in July 2008. The 
Strategic Framework did not envisage fundamental changes to fisheries 
management structures. The Framework noted— 

“Existing DSFBs do not have a mandate to consider all-species fish and fisheries 
management, although Trusts and Foundations do. In some parts of the country, 
where the Boards and Trusts agree to work together, all-species management is 
either being practised, or starting to emerge on a pilot scale. We believe this 
activity should be supported and extended, since it provides valuable guidelines 
for the future, and at the same time allows an evolutionary approach to what 
already exists in Scotland. The Tweed Commission does have statutory 
responsibility for salmon and freshwater fish species.” 

 
15. In terms of fisheries management structures, actions proposed in the 
framework included: continuing with a strategic review of the need for further 
amalgamation of DSFBs; continued collaboration between DSFBs and fisheries 
trusts; and the formation of DSFBs and trusts where none exist. Other proposals in 

                                            
7
 Salmon and Freshwater Fisheries (Consolidation) (Scotland) Act 2003. Available at: 

http://www.legislation.gov.uk/asp/2003/15/contents. 
8
 Aquaculture and Fisheries (Scotland) Act 2007. Available at: 

http://www.legislation.gov.uk/asp/2007/12/contents. 
 

http://www.scotland.gov.uk/Publications/2008/06/26110733/0
http://www.scotland.gov.uk/Publications/2008/06/26110733/0
http://www.legislation.gov.uk/asp/2003/15/contents
http://www.legislation.gov.uk/asp/2007/12/contents
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the Framework formed the basis for the proposals on fisheries in the Aquaculture 
and Fisheries (Scotland) Act 2013.9   

Scottish Government consultation on a licensing system for killing wild 
salmon in Scotland. 
 
16. The Wild Fisheries Review report recommended that, in advance of 
consideration of the broader reform agenda for wild fisheries, Scottish Ministers take 
immediate action to conserve wild Atlantic Salmon (salmo salar) by introducing as 
soon as practicable a ban on killing except under licence, accompanying regulations 
on fishing equipment and the use of carcass tagging as a tool to ensure compliance 
with the licensing regime.  

17. The Scottish Government launched a consultation10 on 6 February 2015 
running until 30 April 2015 inviting views on proposed conservation measures which 
would seek to ban the killing of wild salmon except under licence along with an 
accompanying carcass tagging scheme to ensure compliance.  

RACCE Committee scrutiny 
 

18. The Committee took evidence11 from the Chair of the review, Andrew Thin, and 
panel member Jane Hope, at its meeting on 21 May 2014.  

19. The Committee subsequently agreed to wait until the final report was published 
and then take evidence from the review group; stakeholders; and the Minister. The 
Committee heard from the review group on 18 February 201512 and will hear from 
stakeholders on 25 February 2015 and, finally, from the Minister on 4 March 2015. 
The Committee will then write to the Scottish Government with its views.  

20. Written evidence received by the Committee in advance of the meeting on 25 
February can be found at Annexe C to this paper.  

Clerks/SPICe 
Rural Affairs, Climate Change and Environment Committee 

Annexe A 

Background, remit and scope of the Wild Fisheries Review 

Why do the Review? 

Over the last 60 years there have been many reviews that have highlighted 
important issues that need to be addressed in the management of Scotland’s wild 

                                            
9
 Aquaculture and Fisheries (Scotland) Act 2013. Available at: 

http://www.legislation.gov.uk/asp/2013/7/contents. 
10

 Scottish Government Consultation on proposed conservation measures to introduce a licensing 
system for wild salmon in Scotland 6 February 2015. Available at: 
 http://www.scotland.gov.uk/Publications/2015/02/4158 
11

 Scottish Parliament Rural Affairs, Climate Change and Environment Committee, Official Report, 21 
May 2014: http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=9401&mode=pdf  
12

 Scottish Parliament Rural Affairs, Climate Change and Environment Committee, Official Report,18 
February 2015: http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=9783  

http://www.legislation.gov.uk/asp/2013/7/contents
http://www.scotland.gov.uk/Publications/2015/02/4158
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=9401&mode=pdf
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=9783
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fisheries (salmon and freshwater fisheries). However, limited real change has been 
delivered and, as confirmed in an independent recent baseline report for the Scottish 
Government, the existing wild fisheries management system is not fit for purpose in 
the 21st century. 

Scottish Ministers have made a commitment to support and protect our famous and 
valuable salmon and freshwater fisheries and to modernise the management 
structures. The Aquaculture and Fisheries (Scotland) Act 2013 was the first stage in 
delivering this commitment and it implements work that had already been prepared 
to update the legislative framework for salmon fisheries, and modernised 
governance arrangements. Ministers have committed to an independent review of 
the management of all of Scotland’s wild fisheries as the next stage in delivery of the 
manifesto commitment and to support further development of the sector. 

The review will look forward, not backward.  It will focus on the requirements of a 
modern, evidence-based fishery management system. It will not reassess how well 
the current system operates or how it might be amended – this is territory well 
covered by previous reviews. The review is expected to take into account 
appropriate reports and international experiences (notably Ireland, New Zealand and 
Canada). The review will seek to engage widely with relevant stakeholders, and the 
Scottish Government encourage people to engage with the review positively and in a 
co-operative spirit. 

Remit 

 To consider from first principles the challenges and opportunities facing 
Scotland’s wild fisheries (salmon and freshwater), the management system 
and funding required to meet those challenges and deliver those 
opportunities.  

 To consider the balance of responsibility and accountability as regards the 
international commitments, obligations and domestic policy objectives 
associated with wild fisheries and their environment.  

 To set out how Scotland’s natural fish and fisheries resources should be 
sustainably managed, conserved and developed in the context of Scotland’s 
international commitments, obligations and domestic policy objectives in the 
best national interest and in a way that is underpinned by evidence.  

 To identify and map the essential components of a modern wild fisheries 
management system; one responsive to the changing and multi-factoral 
impacts and pressures on fish and fisheries.  

 To consider the information required to make and implement evidence-based 
management decisions.  

 To consider the skill set required to deliver any new management system.  

Scope 

Specifically, the review and subsequent report will consider how: 
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 A strategic and joined up approach can be created in order to preserve, 
protect and develop Scotland’s fisheries in a sustainable manner in the best 
interest of Scotland as a whole.  

 Relevant data and research should be collected and shared to inform 
management decisions and who should have the lead responsibility for data 
collection, storage and research commissioning.  

 All fisheries species focus and management can be achieved optimally.  

 Fisheries management should be funded in a way that is both transparent and 
accountable.  

 To manage non-compliance with wild fisheries legislation in a proportionate 
and consistent manner.  

 The sustainable management of salmon netting activity could be taken 
forward in the future.  

 Some countries supporting a similar range of species to Scotland manage 
their wild fisheries and what lessons can Scotland learn from international 
perspectives.  

 Evidenced based management decisions should be implemented to ensure 
compliance with national and international obligations and legislative 
accountability.  

 Appropriate skill sets required for fisheries management are developed and 
provide opportunities for continuous professional development.  

 To create a better environment and increase the opportunity for all but 
especially young people to stimulate their interest in fishing and fisheries 
management.  

 Appropriate interventions and actions, including broader policy, can overcome 
barriers, weaknesses or omissions in fostering productive working 
relationships between and across sectors.  

 The review may further develop any objectives to enable its aims to be 
delivered and to advise Scottish Ministers on any aspects related to 
management of wild fisheries that merits their attention. 

Annexe B 

Report of the Wild Fisheries Review Panel – Summary List of 
Recommendations 

Chapter 3 Fundamentals 

Recommendation 1 – The new wild fisheries management system should be firmly 
based on a decentralised and locally empowered model. 
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Recommendation 2 – A small National Wild Fisheries Unit should be created within 
government in order to provide the new system with clear strategic direction, 
effective regulation and consistent national coordination. 

Recommendation 3 – The Scottish Government should facilitate the establishment 
and maintenance of a network of locally empowered Fisheries Management 
Organisations (FMOs) operating to an agreed local management plan under the 
leadership of the National Wild Fisheries Unit. 

Recommendation 4 – The new system should be based on an all species approach 
that seeks to spread expenditure so as to optimise the public value outcomes 
derived from all wild fisheries and minimise the risk inherent in a one species 
approach. 

Recommendation 5 – Effective and highly transparent reporting mechanisms based 
on clear strategic priorities should be built into the new system at all levels, with a 
particular emphasis on demonstrating evidence based management and delivery of 
public value outcomes in line with the Scottish Government’s Best Value Principles. 

Recommendation 6 – The new system should seek to deliver a balanced range of 
outcomes across all three pillars of sustainability, with no one element predominating 
at the expense of others. 

Recommendation 7 – The national unit will be democratically accountable through 
the normal mechanisms of government. Broad based mechanisms and standards of 
public accountability should also be applied to the local FMOs in respect of their 
performance of public duties and the spending of public money, and built into them 
at a constitutional level. 

Chapter 4 National Leadership 

Recommendation 8 – The core functions of the national unit should reflect its 
strategic and regulatory purpose, and should be built around– 

 Advising Ministers on all matters relating to wild fisheries management. 

 Determining national wild fisheries management strategy, including research 
and data strategy. 

 Ensuring sufficient resourcing of FMOs to enable delivery of national 
management priorities. 

 Securing effective delivery by FMOs of national management priorities. 

 Facilitating effective delivery by FMOs of local management priorities. 

 Reporting publicly on wild fisheries management outcomes against national 
priorities. 

 Ensuring accountable regulation, including licensing, of wild fisheries 
management. 



RACCE/S4/15/8/3 
 

8 
 

Recommendation 9 – The national unit should be located within the Scottish 
Government, and bring together existing policy and research functions within one 
integrated team. Expertise from across the public sector should be deployed to 
support the national unit on the basis of full inter-organisational cooperation, 
including through secondments and multi-agency collaboration. 

Recommendation 10 – The national unit should be headed by a senior figure able to 
command respect among stakeholders, both within the wild fisheries sector and 
across wider cross-cutting policy areas. Excellent communications skills and 
experience of working through semi-autonomous delivery bodies will be particularly 
important. Consideration should be given to giving the post a specific title designed 
to help give the unit enhanced visibility and profile. 

Recommendation 11 – The national unit should be required to produce and keep 
under review a National Wild Fisheries Strategy that is capable of providing an 
effective operational planning framework for local FMOs, and production of which 
involves widespread consultation with other key organisations operating in related 
policy areas. 

Recommendation 12 – The national unit should be required to produce and keep up 
to date a National Wild Fisheries Research and Data Strategy as a framework for 
ensuring that the system is based on sound science, and that the resources 
available are deployed in a systematic, coordinated and optimally productive 
manner. 

Recommendation 13 – The national unit should include within it an explicit 
responsibility for best practice coordination across the system, based on 
methodologies used in other areas of the public and private sectors that utilise 
equivalent decentralised delivery mechanisms to secure consistent public services. 

Recommendation 14 – The national unit should be required to produce a publicly 
available annual performance report, summarising in accessible terms and against 
the strategic priorities set out in the national strategy the progress made against 
priority outcomes. This should include indicators relating to the management 
performance of both the National Unit and FMOs, the conservation status of fisheries 
stocks, and key cost and value for money indicators. 

Chapter 5 Local Delivery 

Recommendation 15 – The core functions of FMOs should reflect their purpose as 
the all species management delivery mechanism for the new system, and should be 
built around – 

 Delivering national wild fisheries management priorities at a local level. 

 Advising local authorities and the national unit on matters relating to wild 
fisheries management. 

 Identifying and delivering local wild fisheries management priorities. 

 Raising funds and other resources in addition to those provided through the 
national unit. 
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 Reporting publicly on the outcomes of local wild fisheries management. 

 Building cross-sectoral partnerships and facilitating wider participation. 

Recommendation 16 – FMOs should be constituted as Scottish charitable 
incorporated organisations or as charitable companies, adhering to a model 
constitution that is provided by the national unit and which incorporates appropriate 
membership and governance arrangements. 

Recommendation 17 – The national unit should establish and keep under review a 
set of criteria defining Approved Body Status for FMOs. These should include the 
model constitution referred to in recommendation 16, and may include a range of 
other criteria that must be met by any organisation or grouping seeking to become a 
local FMO. The national unit should be required to ensure coverage of the whole of 
Scotland by a network of approved FMOs, which might include FMOs structured 
internally on a federated basis in some areas. This process should be conducted 
through negotiation and dialogue, but subject to the exercise of reserve powers (see 
below) if necessary. 

Recommendation 18 – The national unit should establish a system of three year 
framework agreements wherein it agrees in principle a local Fisheries Management 
Plan for the area covered by each FMO, but subject to confirming annually a concise 
business plan and budget. Fisheries Management Plans should be subject to local 
consultation with relevant stakeholders prior to being agreed by the national unit. As 
a minimum they should set out clearly how the FMO plans to contribute to delivery of 
national priorities detailed in the National Wild Fisheries Strategy (including the 
Research and Data Strategy), and they should normally also describe local strategic 
priorities alongside plans for how these will be delivered and funded. 

Recommendation 19 – FMOs should produce an annual report detailing inter alia 
performance against their Framework Agreement and annual business plan together 
with a full financial report and an assessment of the condition of local fisheries 
stocks. These annual reports should be submitted formally to the national unit, and 
made publicly available. 

Recommendation 20 - Scottish Ministers should have reserve powers through the 
national unit to make alternative arrangements in order to ensure effective local 
delivery of national wild fisheries management priorities, where they are satisfied for 
the time being that no effective local FMO can be formed or relied upon. These 
powers should include inter alia the power to invite a neighbouring FMO to deliver 
services (such as research and data gathering) in the area in question, and/or to 
deliver those services directly through the national unit. Use of these powers should 
normally be seen as a measure of last resort until an effective local FMO can be 
(re)established. 

Recommendation 21 – The current agreement between the Scottish and 
Westminster governments with regard to the Tweed and Border Esk Rivers should 
be maintained, with the Tweed being brought under the same FMO arrangements as 
recommended across the rest of Scotland. 

Recommendation 22 – Consideration should be given to establishing a formal 
advisory committee to the national unit, perhaps comprising one representative from 
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each FMO, with a view to ensuring effective ongoing liaison and collective 
endeavour across the system. 

Recommendation 23 – Consideration should be given, in consultation with the AFSB 
and RAFTS, to developing and implementing a formal transition programme for 
fisheries management at a local level that involves integrating existing DSFBs and 
FTs into shadow FMOs ahead of any legislative change arising from this review. 

Chapter 6 Resourcing 

Recommendation 24 – The current salmon assessment and levy system should be 
reviewed and reformed so as to eliminate reliance on self reporting of catches. It 
should be extended to include all fisheries of significant potential commercial value 
(i.e. to become a wild fisheries levy), and it should treat on a comparable basis all 
those who have the potential to derive commercial gains from their ownership of 
fishing rights (both rod and net fisheries). 

Recommendation 25 - A standard levy rate, determined by Scottish Ministers 
through the national unit, should apply to all wild fisheries in Scotland regardless of 
location, and be set at a level approximately equivalent to that which might be 
expected if such fisheries were required to pay business rates. Utilisation of funds 
arising from the standard rate should be determined by the national unit in 
accordance with national strategic priorities, and deployed across Scotland in a fully 
transparent manner according to priority need (i.e. for the most part through the FMO 
in the area where they are raised, but with the flexibility to redeploy funds to other 
FMO areas where need may be greater). 

Recommendation 26 – Local FMOs should have the right to propose to the national 
unit a locally enhanced levy for the purpose of funding local priorities in addition to 
those financed via the national unit through the standard rate. The FMO should be 
required to demonstrate that this is necessary for ensuring sustainable management 
of local fish populations, and affordable within the context of potential commercial 
incomes from the fisheries concerned. Scottish Ministers should then have the power 
to set a locally enhanced levy on the basis of this proposal if they considerate it 
appropriate to do so, with all the funds raised being made available to the FMO in 
question to be spent on local priorities. 

Recommendation 27 – Collection of both the standard and locally enhanced fisheries 
levy should be centralised, through the national unit or another appropriate 
organisation, in order to minimise collection costs. 

Recommendation 28 – Relevant stakeholder organisations, with support from the 
national unit, should be invited to develop detailed proposals for an Angling for All 
Programme for Scotland, of which an integral element would be a national rod 
licence scheme the income from which is dedicated to financing the programme. 

Recommendation 29 – Ministers should be given the statutory power(s) required to 
introduce a national rod licence scheme, but should do so only if/when they are 
satisfied that the other elements of a well-supported national Angling for All 
Programme are in place. 
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Recommendation 30 – Powers should be introduced whereby a charge may be 
made by the appropriate licensing body, on at least a full cost recovery basis, for the 
issuing of licenses to kill wild salmon within the context of the recommendations 
contained in section 7. 

Recommendation 31 – Local FMOs should be encouraged to source a significant 
proportion of their overall resource requirements with respect to local priorities from 
charitable and commercial sponsorship sources, and this should be built into 
business planning and reporting requirements. Integral to this should be an 
expectation that the skill set required of those leading FMOs should include 
reference to the leadership and governance of activities resourced through charitable 
funding. 

Chapter 7 Sustainable Harvesting 

Recommendation 32 – Consideration should be given to whether an offence of 
reckless or irresponsible exercise of private fishing rights might be introduced into 
statute, designed to require the owners of such rights to exercise them in a 
sustainable manner with respect to populations of all wild fish species in the area(s) 
where their rights apply. This might include consideration as to whether such an 
offence might trigger penalties through cross compliance mechanisms. 

Recommendation 33 – Ministers should have the power to introduce a ban on the 
killing of particular species of wild fish, usually until further notice, at either a national 
or local level in the interest of conservation of stocks. Such a ban might include 
specifying particular methods and equipment that may still be used to fish for the 
species in question in a non-lethal (i.e. catch and release) manner, and might include 
the introduction of an associated licensed killing system to allow some harvesting of 
the species otherwise subject to such a ban. Under this power an immediate ban 
should be introduced in relation to salmon (see below) and in relation to a selected 
list of other species following consultation with relevant stakeholders. The 
sustainability of sea trout harvesting should also be kept under close review. 

Recommendation 34 – As soon as is practicable Ministers should introduce a ban on 
the killing of wild salmon in Scotland except under license, and specify the types of 
equipment that may still be used to fish for salmon on a catch and release basis 
unless a killing license has been obtained. Ministers should also specify the dates 
when such licenses, which should be non-transferrable, may be exercised. Owners 
of salmon fishing rights who wish to kill salmon should be required to apply for a 
license to do so (specifying the number of fish sought) by the end of December in the 
year preceding the year in which the license is to be exercised. Applications should 
be considered and, if thought sustainable on scientific grounds, approved by a 
suitable public authority with the applicant having a right of appeal to a higher 
authority if the license is refused or a reduced number of fish consented. The basis 
of appeal should be that the applicant is able to demonstrate that the application 
would be sustainable within the context of all other applications lodged by the due 
date. Licenses approved should be issued only on payment of an appropriate fee 
designed to ensure full cost recovery, and managed through the issuing of 
numbered, year and location specific tags that must be attached immediately to any 
fish killed. This would mean that possession of a fish without such a tag would 
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become an offence, and any fish killed by accident could not be kept unless a tag is 
attached. 

Recommendation 35 – Any consideration of an application to kill migrating salmon 
by a mixed stock fishery should take full account of current knowledge regarding the 
conservation status of fish populations in all destination rivers known to be involved, 
and where appropriate a precautionary approach should be adopted. If this results in 
licenses being issued for catches significantly below current levels, consideration 
should also be given to agreeing a stepped reduction over a reasonable period 
(perhaps three years) where there is evidence that this is necessary in order to 
enable the underlying business(es) to adapt to the new sustainable catch level. 

Chapter 8 Sound Science 

Recommendation 36 – The national unit should lead the development of a system of 
clear national standards for wild fisheries management (including data collection and 
storage) that will apply across all parts of the country and be subject to compliance 
checks by the national unit. 

Recommendation 37 – Research and data gathering should be strategically driven, 
rigorously prioritised, and in the short to medium term should include the following – 

 Criteria for determining salmon killing license applications (conservation 
limits). 

 The feedback loop linking salmon licenses issued and resulting impacts on 
stocks. 

 Salmon related data for reporting to NASCO and the EU. 

 Habitat productivity, resilience and enhancement potential for all species. 

 Impacts on sea trout and salmon survival in the Scottish marine environment. 

 Basic mapping of Scotland’s wider all species wild fisheries resource. 

 The effectiveness of catch and release as a conservation tool (i.e. associated 
mortality). 

 Potential threats to wild fisheries populations (disease, invasive species, 
climate change, etc). 

 Market research to support work to increase the socio-economic contribution 
of wild fisheries. 

Recommendation 38 – Working through the Institute of Fisheries Management and 
other suitable organisations, the national unit should ensure effective training and 
CPD availability for all decision makers in the system, including in relation to the 
following priorities – 

 Research and data collection. 
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 Risk based decision making using relevant models. 

 Habitat management and enhancement. 

 Project and contract management. 

 Leadership and governance. 

 Marketing, partnership working, and community/stakeholder engagement. 

Recommendation 39 – Effective appraisal systems (preferably 360 degree based) 
should be implemented for all key functions in the system, and be made a condition 
of approved body status for FMOs. 

Recommendation 40 – A high level of priority should be accorded by all parties to 
ensuring that management methodologies, research, data collection and skills 
development are implemented in a manner that seeks to better integrate wild 
fisheries management within wider cross-cutting agendas, including through 
secondment of staff and multi-agency collaborations. 

Recommendation 41 – The national unit and FMOs should promote the concept of 
citizen science as a key theme in developing a fisheries management system in 
Scotland that is founded at all levels on sound science. Standards and guidance 
issued by the National Unit should be presented in a manner that is accessible to a 
non-technical audience, and designed to encourage volunteer engagement in the 
scientific work of FMOs. 

Chapter 9 Regulation and Compliance 

Recommendation 42 – The system of closed days should be abolished, except with 
regard to the use of certain types of interceptor coastal and estuarine nets for 
salmon and sea trout where there is genuine scientific evidence to support the need 
for periodic closure. In such cases closed days/periods should be set by the national 
unit on the basis of sound science, and along with implementation of licensed 
controls on the number of salmon killed. The system should be designed in a flexible 
manner so as to be compatible with health and safety legislation governing the 
operation of nets in adverse weather conditions. 

Recommendation 43 – The system of closed seasons should be reviewed and 
brought under the control of the national unit acting on the advice of local FMOs. It 
should be based on sound science with the aim of optimising sustainable socio-
economic value to the district concerned. It should be extended to all species where 
scientific advice suggests that this should be the case, and in certain cases (for 
example salmon in the spring months) it should be integrated with a ban on killing 
but permitting catch and release during certain periods. 

Recommendation 44 – The protection order system should be reviewed and 
reformed, with the right to approve protection orders being brought under the 
authority of Scottish Ministers through the national unit. In particular the review 
should consider – 



RACCE/S4/15/8/3 
 

14 
 

 Making it possible for an application to be made by a simple majority of 
owners of fishing rights in the area being applied for, even if not all owners are 
agreed. 

 Enabling the local FMO to apply for an order even if not supported by a 
majority of owners of fishing rights in the area being applied for. 

 Ensuring that applications are assessed/approved only on the basis of reliable 
scientific evidence of unsustainable fishing pressures affecting one or more 
species in the area concerned. 

 Ensuring that approvals incorporate robust conditions to ensure effective 
sustainable access for all to fishing in the area through an appropriately priced 
and widely available permit system. 

 Enabling the operation of a protection order to be overseen on an ongoing 
basis by the local FMO, including handling of complaints relating to access, 
with an annual report to the national unit. 

 Requiring a formal review process by the national unit every five years, with 
the potential to revise or remove the order as appropriate. 

 Including the possibility that a protection order might cover lochs currently 
deemed “public waters” – Loch Lomond, Loch Ness, and Loch Oich – if 
necessary. 

Recommendation 45 – The warranting of bailiffs should be brought under democratic 
control through the national unit, and subject to appropriate training, qualification, 
CPD and complaints procedure requirements. These should emphasise and ensure 
the all species public interest purpose of powers vested in individuals through this 
system (i.e. to facilitate sustainable fishing for all), but should enable individuals so 
warranted to be employed and managed as a bailiff (including on a voluntary basis) 
by any appropriate public, private or third sector employer. 

Recommendation 46 – Solway specific fisheries legislation should be reviewed with 
the intention of repealing any elements that are no longer appropriate. 

Recommendation 47 – All releases of fish into wild fisheries systems, whether 
hatched from local spawn sources or otherwise, should be subject to licensed 
consent from the national unit, with permitted grounds being primarily that 
exceptional circumstances relating to population sustainability justify such an 
intervention. A charge should be made for such licences on a full cost recovery 
basis. 

Chapter 10 Opportunities for All 

Recommendation 48 – Strong encouragement should be given by government to all 
the major membership organisations in the sector to come together, possibly under 
the auspices of an independent chair appointed for the purpose, in order to develop 
a new and well resourced Angling for All Programme for Scotland. Integral to this 
should be the introduction of a national rod licence to fund the initiative on a long 
term basis. 
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Recommendation 49 – Related to, but separate from, the above recommendation, 
government should give strong encouragement to all the main stakeholder 
organisations with a view to gaining agreement on a single formal lead body (either 
an existing one or an umbrella body created for that purpose) that is able to 
participate in development of a national wild fisheries strategy and work 
constructively on behalf of all parts of the sector with SportScotland, National Lottery 
bodies and other relevant national institutions. 

Recommendation 50 – Within the context of a national Angling for All Programme, a 
high priority should be attached to providing easily accessible web based information 
sources about how, where and when it is possible to fish in Scotland. 

Recommendation 51 – A new Angling for All Programme for Scotland should, from 
its inception, closely involve local authorities and other relevant public agencies in 
order to ensure a strong emphasis on young people and priority social policy 
outcomes. 

Recommendation 52 – VisitScotland should be invited to participate in the 
establishment and ongoing management of an Angling for All Programme for 
Scotland, with a particular emphasis on exploring ways in which casual angling and 
low impact salmon netting activities might be integrated into the wider activity holiday 
product. 

Recommendation 53 – In developing fisheries management plans for their areas, 
local FMOs should be encouraged to include specific reference to their intended 
contribution to employability priorities for young people (work experience, 
apprenticeships), and to provision of volunteering opportunities for all ages. 

Annexe C 
Written submission from Institute of Fisheries Management 

Scottish Branch – outline statement on Wild Fisheries Review 

About us 

The Institute of Fishery Management’s Scottish Branch (IFM) welcome the 
opportunity to comment on the Wild Fisheries Review.  

IFM is an international independent professional body representing the interests of 
fishery management. Scottish Branch exists to promote sound, evidence-based 
fishery management in Scotland, promoting best practice in all areas of 
management. IFM has no vested proprietorial or economic interest in fisheries, and 
as such is well placed to take an objective view based on good science and best 
practice. 

Our over-riding interest is that fundamentally, all fisheries must be managed on a 
sustainable basis, using the best available data and information to support 
management decisions. We are aware that some decisions may, at times, 
compromise the economic and social benefits of fisheries; however we emphasise 
our view that for fishery management to continue to progress, any new management 
system must have at its core the key principle of sustainable management of 
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Scotland’s native fish stocks. The economic and social benefits will be a natural 
consequence of well-managed fisheries. 

Key points 

 Whilst we recognise that more work will be required to develop some aspects, we 
welcome the principle recommendations of Andrew Thin's review. 

 We welcome the principle of management being underpinned by a sound basis of 
evidence and delivered through national strategy and regional fishery 
management plans. 

 We recognise the importance of developing and promoting sustainable fisheries 
for the benefit of Scotland. We would also support initiatives to encourage access 
to fishing and wider participation in angling. 

 We agree with the model of locally empowered regional fishery management 
organisations as the delivery mechanisms for management. 

 We agree with the need for an effective national body to coordinate and support 
the regional organisations. 

 We support the principle of licensing to regulate the exploitation of salmon stocks 
and would suggest that the precautionary principle, applied proportionately, 
should be used until adequate conservation limits can be established. 

 We would like to see a clear focusing of research to provide a sound evidence 
basis for fishery management decisions and would like to see coordination of 
Scottish Government agencies, regional management organisations and 
university departments to achieve this. 

 We agree with the need for ongoing training underpinned by a CPD mechanism 
for staff throughout the sector. 

Supplementary Position Paper from the Scottish Coarse Anglers Association 

WILD FISHERIES REVIEW RECOMMENDATIONS – DRAFT SFCA POLICY LINE 

NB - The fundamental issue of what constitutes a “wild fishery” remains undefined. 
It’s unclear, for instance, whether this includes, wild populations of one species 
resident in waters stocked as commercial fisheries for another species, or 
populations of non-migratory species in tidal waters. These uncertainties should be 
resolved. 

Chapter 3 Fundamentals 

Recommendation 1 – The new wild fisheries management system should be firmly 
based on a decentralised and locally empowered model. 

 Support in principle, subject to clarification of the balance of power between 
local and national bodies. 
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Recommendation 2 – A small National Wild Fisheries Unit should be created within 
government in order to provide the new system with clear strategic direction, 
effective regulation and consistent national coordination. 

 Support in principle (though we would have preferred a new independent 
NDPB). 

Recommendation 3 – The Scottish Government should facilitate the establishment 
and maintenance of a network of locally empowered Fisheries Management 
Organisations (FMOs) operating to an agreed local management plan under the 
leadership of the National Wild Fisheries Unit. 

 Fully support, subject to requirement that FMOs in areas/catchments which 
contain any coarse fish populations must include representation from coarse 
angling/coarse fishery interests. 

Recommendation 4 – The new system should be based on an all species approach 
that seeks to spread expenditure so as to optimise the public value outcomes 
derived from all wild fisheries and minimise the risk inherent in a one species 
approach. 

 Fully support, subject to greater clarity as to what is meant by an “all species 
approach” - it is not sufficient that the FMOs should be responsible for the 
management of all species; they must be obliged to manage for the benefit of 
all species. 

Recommendation  5  –  Effective  and  highly  transparent  reporting  mechanisms  
based  on  clear strategic priorities should be built into the new system at all levels, 
with a particular emphasis on demonstrating evidence based management and 
delivery of public value outcomes in line with the Scottish Government’s Best Value 
Principles. 

 Fully support. 

Recommendation 6 – The new system should seek to deliver a balanced range of 
outcomes across all three pillars of sustainability, with no one element 
predominating at the expense of others. 

 Fully support, subject to greater clarity as to how “balance” is to be judged. 

Recommendation 7 – The national unit will be democratically accountable through 
the normal mechanisms of government. Broad based mechanisms and standards of 
public accountability should also be applied to the local FMOs in respect of their 
performance of public duties and the spending of public money, and built into them 
at a constitutional level. 

 Fully support. 

Chapter 4 National Leadership 

Recommendation  8  –  The  core  functions  of  the  national  unit  should  reflect  its  
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strategic  and regulatory purpose, and should be built around – 

 Advising Ministers on all matters relating to wild fisheries management. 

 Determining  national  wild  fisheries  management  strategy,  including  
research  and  data strategy. 

 Ensuring sufficient resourcing of FMOs to enable delivery of national 
management priorities. 

 Securing effective delivery by FMOs of national management priorities. 

 Facilitating effective delivery by FMOs of local management priorities. 

 Reporting publicly on wild fisheries management outcomes against national 
priorities. 

 Ensuring accountable regulation, including licensing, of wild fisheries 
management. 

 Fully support proposed core functions, but believe that other functions should 
be added: 

o Promote consistency and the spread of best practice between FMOs 

o Reconcile conflicts between adjacent FMOs 

o Investigate and resolve queries/complaints by interested parties 
against the actions of FMOs  

Recommendation 9 – The national unit should be located within the Scottish 
Government, and bring together existing policy and research functions within one 
integrated team. Expertise from across the public sector should be deployed to 
support the national unit on the basis of full inter-organisational cooperation, 
including through secondments and multi-agency collaboration. 

 Support in principle, but believe the proposed national unit should also be 
advised by a standing committee of interested parties from the angling, fishery 
ownership and fisheries management community.  

Recommendation 10 – The national unit should be headed by a senior figure able to 
command respect among stakeholders, both within the wild fisheries sector and 
across wider cross-cutting policy areas. Excellent communications skills and 
experience of working through semi-autonomous delivery bodies will be particularly 
important. Consideration should be given to giving the post a specific title designed 
to help give the unit enhanced visibility and profile. 

 Fully support (identifying such a figure will be a challenge, however).  

Recommendation 11 – The national unit should be required to produce and keep 
under review a National Wild Fisheries Strategy that is capable of providing an 
effective operational planning framework for local FMOs, and production of which 
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involves widespread consultation with other key organisations operating in related 
policy areas. 

 Fully support, subject to a requirement for full consultation with interested 
parties from the angling, fishery ownership and fisheries management 
community in the creation and review of the national strategy. 

Recommendation 12 – The national unit should be required to produce and keep up 
to date a National Wild Fisheries Research and Data Strategy as a framework for 
ensuring that the system is based on sound science, and that the resources 
available are deployed in a systematic, coordinated and optimally productive 
manner. 

 Fully support, subject to a requirement for full consultation with interested 
parties from the angling, fishery ownership and fisheries management 
community. 

Recommendation 13 – The national unit should include within it an explicit 
responsibility for best practice coordination across the system, based on 
methodologies used in other areas of the public and private sectors that utilise 
equivalent decentralised delivery mechanisms to secure consistent public services. 

 Fully support (see comment on Recommendation 8). 

Recommendation 14 – The national unit should be required to produce a publicly 
available annual performance report, summarising in accessible terms and against 
the strategic priorities set out in the national strategy the progress made against 
priority outcomes. This should include indicators relating to the management 
performance of both the National Unit and FMOs, the conservation status of 
fisheries stocks, and key cost and value for money indicators. 

 Fully support. 

Chapter 5 Local Delivery 

Recommendation 15 – The core functions of FMOs should reflect their purpose as 
the all species management delivery mechanism for the new system, and should be 
built around – 

 Delivering national wild fisheries management priorities at a local level. 

 Advising  local  authorities  and  the  national  unit  on  matters  relating  to  
wild  fisheries management. 

 Identifying and delivering local wild fisheries management priorities. 

 Raising funds and other resources in addition to those provided through the 
national unit. 

 Reporting publicly on the outcomes of local wild fisheries management. 
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 Building cross-sectoral partnerships and facilitating wider participation. 

 Fully support proposed core functions, but believe that other functions should 
be added: 

o Promote consistency and the spread of best practice between fisheries 

o Reconcile conflicts between adjacent fisheries 

o Investigate and resolve queries/complaints by interested parties 
against the actions of individual fisheries  

Recommendation 16 – FMOs should be constituted as Scottish charitable 
incorporated organisations or as charitable companies, adhering to a model 
constitution that is provided by the national unit and which incorporates appropriate 
membership and governance arrangements. 

 Fully support, subject to requirement that FMOs in areas/catchments which 
contain any coarse fish populations must include representation from coarse 
angling/coarse fishery interests. 

Recommendation 17 – The national unit should establish and keep under review a 
set of criteria defining Approved Body Status for FMOs. These should include the 
model constitution referred to in recommendation 16, and may include a range of 
other criteria that must be met by any organisation or grouping seeking to become a 
local FMO. The national unit should be required to ensure coverage of the whole of 
Scotland by a network of approved FMOs, which might include FMOs structured 
internally on a federated basis in some areas. This process should be conducted 
through negotiation and dialogue, but subject to the exercise of reserve powers (see 
below) if necessary. 

 Fully support, subject to comments at Recommendations 3 & 16 regarding 
composition of FMOs. 

Recommendation 18 – The national unit should establish a system of three year 
framework agreements wherein it agrees in principle a local Fisheries Management 
Plan for the area covered by each FMO, but subject to confirming annually a 
concise business plan and budget. Fisheries Management Plans should be subject 
to local consultation with relevant stakeholders prior to being agreed by the national 
unit. As a minimum they should set out clearly how the FMO plans to contribute to 
delivery of national priorities detailed in the National Wild Fisheries Strategy 
(including the Research and Data Strategy), and they should normally also describe 
local strategic priorities alongside plans for how these will be delivered and funded. 

 Fully support, subject to requirement that framework agreements and 
Fisheries Management Plans must cover all species 

Recommendation 19 – FMOs should produce an annual report detailing inter alia 
performance against their Framework Agreement and annual business plan 
together with a full financial report and an assessment of the condition of local 
fisheries stocks. These annual reports should be submitted formally to the national 
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unit, and made publicly available. 

 Fully support, subject to requirement that annual assessments of local 
fisheries stocks must cover all species. 

Recommendation 20 - Scottish Ministers should have reserve powers through the 
national unit to make alternative arrangements in order to ensure effective local 
delivery of national wild fisheries management priorities, where they are satisfied for 
the time being that no effective local FMO can be formed or relied upon. These 
powers should include inter alia the power to invite a neighbouring FMO to deliver 
services (such as research and data gathering) in the area in question, and/or to 
deliver those services directly through the national unit. Use of these powers should 
normally be seen as a measure of last resort until an effective local FMO can be 
(re)established. 

 Fully support 

Recommendation 21 – The current agreement between the Scottish and 
Westminster governments with regard to the Tweed and Border Esk Rivers should 
be maintained, with the Tweed being brought under the same FMO arrangements 
as recommended across the rest of Scotland. 

 Fully support 

Recommendation 22 – Consideration should be given to establishing a formal 
advisory committee to the national unit, perhaps comprising one representative from 
each FMO, with a view to ensuring effective ongoing liaison and collective 
endeavour across the system. 

 Support with reservations. Some form of liaison mechanism between FMOs 
and the National unit is clearly needed, but see comment re Recommendation 
9 – the national unit should also be advised by a standing committee of 
interested parties from the angling, fishery ownership and fisheries 
management community. It is not clear whether these should be the same 
body, and if so how it might be composed/constituted.  

Recommendation 23 – Consideration should be given, in consultation with the 
AFSB and RAFTS, to developing and implementing a formal transition programme 
for fisheries management at a local level that involves integrating existing DSFBs 
and FTs into shadow FMOs ahead of any legislative change arising from this 
review. 

 Support with reservations. Existing DSFB / Trust structure has evolved 
piecemeal in a different environment and involves units of widely differing 
sizes. This may not be best suited to form the basis of an optimum FMO 
framework in all parts of the country. 

Chapter 6 Resourcing 

Recommendation 24 – The current salmon assessment and levy system should be 
reviewed and reformed so as to eliminate reliance on self-reporting of catches. It 
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should be extended to include all fisheries of significant potential commercial value 
(i.e. to become a wild fisheries levy), and it should treat on a comparable basis all 
those who have the potential to derive commercial gains from their ownership of 
fishing rights (both rod and net fisheries). 

 Insofar as this recommendation concerns reform of the funding mechanism 
for migratory fisheries, SFCA has no locus to comment. 

 We wholly oppose the proposal to introduce a levy system in respect of other 
wild freshwater fisheries: 

o Installing and maintaining such a system would carry a huge 
administrative burden in terms of registering and evaluating fisheries, 
collecting the revenue, and enforcement on defaulters;  

o Assuming commercial fisheries were excluded from the process, the 
revenue potential is tiny and may not even meet the cost of collection; 

o It would be likely to lead to loss of access to many fisheries where 
angling is presently allowed free or at modest cost, and in others to big 
rises in permit charges to cover the extra costs to proprietors. 

 SFCA fully accepts that additional revenue is required to fund proper 
management of wild fisheries, but considers that the only fair, effective and 
cost-effective means to raise that is through a rod licence system.  

Recommendation 25 - A standard levy rate, determined by Scottish Ministers through 
the national unit, should apply to  all wild fisheries in Scotland regardless of location, 
and be set at a level approximately equivalent to that which might be expected if such 
fisheries were required to pay business rates. Utilisation of funds arising from the 
standard rate should be determined by the national unit in accordance with national 
strategic priorities, and deployed across Scotland in a fully transparent manner 
according to priority need (i.e. for the most part through the FMO in the area where 
they are raised, but with the flexibility to redeploy funds to other FMO areas where 
need may be greater). 

 Insofar as this recommendation concerns the funding mechanism for 
migratory fisheries, SFCA has no locus to comment.  

 As regards the funding of other freshwater fisheries management, see 
comments on Recommendation 24. 

Recommendation 26 – Local FMOs should have the right to propose to the national 
unit a locally enhanced levy for the purpose of funding local priorities in addition to 
those financed via the national unit through the standard rate. The FMO should be 
required to demonstrate that this is necessary for ensuring sustainable management 
of local fish populations, and affordable within the context of potential commercial 
incomes from the fisheries concerned. Scottish Ministers should then have the power 
to set a locally enhanced levy on the basis of this proposal if they considerate it 
appropriate to do so, with all the funds raised being made available to the FMO in 
question to be spent on local priorities. 
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 Insofar as this recommendation concerns the funding mechanism for 
migratory fisheries, SFCA has no locus to comment.  

 As regards the funding of other freshwater fisheries management, see 
comments on Recommendation 24. 

Recommendation 27 – Collection of both the standard and locally enhanced fisheries 
levy should be centralised, through the national unit or another appropriate 
organisation, in order to minimise collection costs. 

 Insofar as this recommendation concerns the funding mechanism for 
migratory fisheries, SFCA has no locus to comment.  

 As regards the funding of other freshwater fisheries management, see 
comments on Recommendation 24. 

Recommendation 28 – Relevant stakeholder organisations, with support from the 
national unit, should be invited to develop detailed proposals for an Angling for All 
Programme for Scotland, of which an integral element would be a national rod licence 
scheme the income from which is dedicated to financing the programme. 

 Fully support the concept of an Angling for All Programme for the long term, 
but with reservations over the detail and timetable of the proposal:-  

o The development of any new Programme must recognise and build on 
the very substantial work that has already been done by the Angling 
Development Board for Scotland; 

o Any new funding for the Programme derived from rod licences etc must 
not result in a corresponding reduction in the funding currently invested 
in angling development by Marine Scotland and Sportscotland; 

o The Programme should only be launched once adequate statutory 
protection, expanded access arrangements, appropriate fishery rules, 
and effective bailiffing have been put in place to ensure that any 
consequential increase in angling pressure is sustainable. 

 Fully support the introduction of a rod licence system, and agree that a 
substantial part of the revenue raised from this should be deployed to the 
proposed Angling for All Programme. However additional revenue is also 
required to fund other aspects of the management of wild fisheries (eg 
bailiffing, scientific research) and we consider that a rod licence offers the only 
fair, effective and cost-effective means to raise that, so we do not believe that 
all the revenue from a rod licence scheme should be dedicated to the 
proposed Programme.  

Recommendation 29 – Ministers should be given the statutory power(s) required to 
introduce a national  rod  licence  scheme,  but  should  do  so  only  if/when  they  
are  satisfied  that  the  other elements of a well-supported national Angling for All 
Programme are in place. 
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 Fully support the introduction of a rod licence system (subject to comments on 
Recommendation 28), but do not accept that its introduction should be 
deferred until the other elements of the proposed Angling for All Programme 
are in place – the revenue is needed from the outset. 

Recommendation 30 – Powers should be introduced whereby a charge may be made 
by the appropriate licensing body, on at least a full cost recovery basis, for the issuing 
of licenses to kill wild salmon within the context of the recommendations contained in 
section 7. 

 No locus to comment on this recommendation. 

Recommendation 31 – Local FMOs should be encouraged to source a significant 
proportion of their overall resource requirements with respect to local priorities from 
charitable and commercial sponsorship sources, and this should be built into 
business planning and reporting requirements. Integral to this should be an 
expectation that the skill set required of those leading FMOs should include  
reference  to  the  leadership  and  governance  of  activities  resourced  through  
charitable funding. 

 Fully support 

Chapter 7 Sustainable Harvesting 

NB – SFCA unreservedly opposes any form of “harvesting” of wild coarse fish in 
Scotland. These fish populations are a self-sustaining sporting resource and require 
protection against any form of depletion.   

Recommendation 32 – Consideration should be given to whether an offence of 
reckless or irresponsible exercise of private fishing rights might be introduced into 
statute, designed to require the owners of such rights to exercise them in a 
sustainable manner with respect to populations of all wild fish species in the area(s) 
where their rights apply. This might include consideration as to whether such an 
offence might trigger penalties through cross compliance mechanisms. 

 Fully support, but stress that this proposal does not go far enough. Further 
legislative measures are required to protect wild coarse fish populations:-  

o The provisions in S2(3) & (4) of the 2003 Act allowing proprietors to 
take fish (other than migratory salmonids) by net or trap must be 
removed, and fishing by any method other than rod & line only 
permitted for scientific purposes under strict licence; 

o The provisions in S8 of the 2003 Act regarding the taking of dead 
salmon or trout should be extended to cover fish of all species; 

o The provisions in S9 of the 2003 Act regarding illegal possession of 
salmon or trout, or of any instrument etc which could be used in the 
taking of salmon or trout, should be extended to cover fish of all 
species; 
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o The current ban on the sale of rod-caught salmon under the 
Conservation of Salmon (Prohibition of Sale) (Scotland) Regulations 
2002 should be extended to cover fish of all species; 

o See comments on Recommendation 44 below regarding our proposals 
for changes to the law on fishing for freshwater species without legal 
right or written permission 

Recommendation  33  –  Ministers  should  have  the  power  to  introduce  a  ban  
on  the  killing  of particular species of wild fish, usually until further notice, at either 
a national or local level in the interest of conservation of stocks. Such a ban might 
include specifying particular methods and equipment that may still be used to fish 
for the species in question in a non-lethal (i.e. catch and release) manner, and might 
include the introduction of an associated licensed killing system to allow some 
harvesting of the species otherwise subject to such a ban. Under this power an 
immediate ban should be introduced in relation to salmon (see below) and in 
relation to a selected list of other species following consultation with relevant 
stakeholders. The sustainability of sea trout harvesting should also be kept under 
close review. 

 Fully support, but stress that this proposal does not go far enough. There is 
an urgent need to protect wild coarse fish populations – especially pike – in 
the light of historic culling, the recent substantial rise in indiscriminate pot 
hunting, and other threats.  

 At the very least there should be a national ban on the killing of wild coarse 
fish (except in the course of bona fide scientific surveys) unless and until 
appropriate research into the status and dynamics of populations enables 
accurate estimates to be made of the sustainability of exploitation in individual 
waters. 

Recommendation 34 – As soon as is practicable Ministers should introduce a ban 
on the killing of wild salmon in Scotland except under license, and specify the types 
of equipment that may still be used to fish for salmon on a catch and release basis 
unless a killing license has been obtained. Ministers should also specify the dates 
when such licenses, which should be non-transferrable, may be exercised. Owners 
of salmon fishing rights who wish to kill salmon should be required to apply for a 
license to do so (specifying the number of fish sought) by the end of December in 
the year preceding the year in which the license is to be exercised. Applications 
should be considered and, if thought sustainable on scientific grounds, approved by 
a suitable public authority with the applicant having a right of appeal to a higher 
authority if the license is refused or a reduced number of fish consented. The basis 
of appeal should be that the applicant is able to demonstrate that the application 
would be sustainable within the context of all other applications lodged by the due 
date. Licenses approved should be issued only on payment of an appropriate fee 
designed to ensure full cost recovery, and managed through the issuing of 
numbered, year and location specific tags that must be attached immediately to any 
fish killed. This would mean that possession of a fish without such a tag would 
become an offence, and any fish killed by accident could not be kept unless a tag is 
attached. 
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 No locus to comment on this recommendation. 

Recommendation 35 – Any consideration of an application to kill migrating salmon 
by a mixed stock fishery should take full account of current knowledge regarding the 
conservation status of fish populations in all destination rivers known to be involved, 
and where appropriate a precautionary approach should be adopted. If this results 
in licenses being issued for catches significantly below current levels, consideration 
should also be given to agreeing a stepped reduction over a reasonable period 
(perhaps three years) where there is evidence that this is necessary in order to 
enable the underlying business(es) to adapt to the new sustainable catch level. 

 No locus to comment on this recommendation. 

Chapter 8 Sound Science 

Recommendation 36 – The national unit should lead the development of a system of 
clear national standards for wild fisheries management (including data collection 
and storage) that will apply across all parts of the country and be subject to 
compliance checks by the national unit. 

 Fully support (see comments on Recommendation 8) 

Recommendation 37 – Research and data gathering should be strategically driven, 
rigorously prioritised, and in the short to medium term should include the following – 

 Criteria for determining salmon killing license applications (conservation 
limits). 

 The feedback loop linking salmon licenses issued and resulting impacts on 
stocks. 

 Salmon related data for reporting to NASCO and the EU. 

 Habitat productivity, resilience and enhancement potential for all species. 

 Impacts on sea trout and salmon survival in the Scottish marine environment. 

 Basic mapping of Scotland’s wider all species wild fisheries resource. 

 The effectiveness of catch and release as a conservation tool (i.e. associated 
mortality). 

 Potential threats to wild fisheries populations (disease, invasive species, 
climate change, etc). 

 Market  research  to  support  work  to  increase  the  socio-economic  
contribution  of  wild fisheries. 

 Support in principle. However “Basic mapping of Scotland’s wider all species 
wild fisheries resource” was done by the Freshwater Fisheries Laboratory 
(now Marine Scotland Science) around 10 years ago and repeating that 
process does not need to be a priority. On the other hand there is an urgent 
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need to investigate the status and dynamics of wild coarse fish populations 
– especially pike – to assess among other things whether any level of 
exploitation or additional fishing pressure might be sustainable in the light of 
historic culling, the recent substantial rise in indiscriminate pot hunting, and 
other threats.     

 

Recommendation 38 – Working through the Institute of Fisheries Management and 
other suitable organisations, the national unit should ensure effective training and 
CPD availability for all decision makers in the system, including in relation to the 
following priorities – 

 Research and data collection. 

 Risk based decision making using relevant models. 

 Habitat management and enhancement. 

 Project and contract management. 

 Leadership and governance. 

 Marketing, partnership working, and community/stakeholder engagement. 

 Fully support. 

Recommendation 39 – Effective appraisal systems (preferably 360 degree based) 
should be implemented for all key functions in the system, and be made a condition 
of approved body status for FMOs. 

 Support in principle, but with reservations in practice. One might expect that 
such systems will already exist for officials within the national unit, but FMOs 
will be comparatively small organisations with few paid employees and 
management structures that are “flat” and “lean”: 

o Implementing anything beyond a comparatively basic appraisal system 
can absorb a great deal of staff & management time and be costly to 
maintain;  

o The evidence for the value of 360 degree appraisal systems is mixed - 
at best these are particularly resource-intensive and require high levels 
of management skill to apply effectively; 

o Many of those who deliver the work of FMOs are likely to be 
volunteers. Appraisal for volunteers requires a somewhat different 
approach to that for contracted employees.  

Recommendation 40 – A high level of priority should be accorded by all parties to 
ensuring that management methodologies, research, data collection and skills 
development are implemented in a manner  that  seeks  to  better  integrate  wild  
fisheries  management  within  wider  cross-cutting agendas, including through 
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secondment of staff and multi-agency collaborations. 

 Fully support. 

Recommendation 41 – The national unit and FMOs should promote the concept of 
citizen science as a key theme in developing a fisheries management system in 
Scotland that is founded at all levels on sound science. Standards and guidance 
issued by the National Unit should be presented in a manner that is accessible to a 
non-technical audience, and designed to encourage volunteer engagement in the 
scientific work of FMOs. 

 Fully support. 

Chapter 9 Regulation and Compliance 

Recommendation 42 – The system of closed days should be abolished, except with 
regard to the use of certain types of interceptor coastal and estuarine nets for 
salmon and sea trout where there is genuine  scientific  evidence  to  support  the  
need  for  periodic  closure.  In such cases closed days/periods should be set by the 
national unit on the basis of sound science, and along with implementation of 
licensed controls on the number of salmon killed. The system should be designed in  
a  flexible  manner  so  as  to  be  compatible  with  health  and  safety  legislation  
governing  the operation of nets in adverse weather conditions. 

 No locus to comment on this recommendation. 

Recommendation 43 – The system of closed seasons should be reviewed and 
brought under the control of the national unit acting on the advice of local FMOs. It 
should be based on sound science with the aim of optimising sustainable socio-
economic value to the district concerned. It should be extended to all species where 
scientific advice suggests that this should be the case, and in certain cases (for 
example salmon in the spring months) it should be integrated with a ban on killing 
but permitting catch and release during certain periods. 

 Insofar as this recommendation refers to the current arrangements whereby 
individual DSFBs set closed seasons for migratory salmonids in their own 
Districts, SFCA has no locus to comment. 

 Insofar as this recommendation refers to the current closed season 
arrangements for brown trout, SFCA has no locus to comment. 

 As regards other species, we note that this power already exists in S51A 
and/or S17B of the 2003 Act (as amended by the 2007 Act) and would 
question why additional legislation might be required. 

 SFCA opposes the establishment of closed seasons for coarse fish in 
Scotland.  

Recommendation 44 – The protection order system should be reviewed and 
reformed, with the right to approve protection orders being brought under the 
authority of Scottish Ministers through the national unit. In particular the review 
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should consider – 

 Making it possible for an application to be made by a simple majority of 
owners of fishing rights in the area being applied for, even if not all owners 
are agreed. 

 Enabling the local FMO to apply for an order even if not supported by a 
majority of owners of fishing rights in the area being applied for. 

 Ensuring that applications are assessed/approved only on the basis of 
reliable scientific evidence of unsustainable fishing pressures affecting one or 
more species in the area concerned. 

 Ensuring that approvals incorporate robust conditions to ensure effective 
sustainable access for all to fishing in the area through an appropriately 
priced and widely available permit system. 

 Enabling the operation of a protection order to be overseen on an ongoing 
basis by the local FMO, including handling of complaints relating to access, 
with an annual report to the national unit. 

 Requiring a formal review process by the national unit every five years, with 
the potential to revise or remove the order as appropriate. 

 Including the possibility that a protection order might cover lochs currently 
deemed “public waters” – Loch Lomond, Loch Ness, and Loch Oich – if 
necessary. 

 We wholly endorse the principle that responsible access for angling for all 
freshwater species should be readily available at reasonable cost to the 
widest extent compatible with sustainability. However the present system of 
Protection Orders has consistently failed to deliver that objective, and even 
with the modifications proposed we do not consider that it offers the optimum 
way to achieve this, or indeed that it can do so at all.  

 There is an urgent need for new arrangements for the regulation of access 
and the control of unauthorised and/or irresponsible fishing. As well as 
embracing the principle mentioned above, those arrangements should be: 

o Universal, both across locations and between species; 

o Readily understood;  

o straightforward to apply. 

 The present disparate mix of civil and criminal offences (eg in S11, 12 & 26 of 
the 2003 Act) for fishing for non-migratory species without legal right or written 
consent is complicated and not widely understood, which often acts as a 
barrier to enforcement. We propose that this should be replaced by the simple 
expedient of extending the provisions in S6 of the 2003 Act to cover fishing for 
any species in freshwater without legal right or written consent. 
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 Closely allied to the proposal above, we propose that all riparian proprietors 
should be placed under an obligation to make responsible access for angling 
for all freshwater species readily available at reasonable cost to the widest 
extent compatible with sustainability of the fish populations concerned.  

o Access to fish for migratory salmonids should not be included in the 
obligation described above, but the proprietors of migratory fishing 
rights should be required to do nothing to deter or prevent access for 
fishing for other freshwater species.    

o Failure to comply should not of itself be an offence, but should serve to 
debar the riparian proprietor(s) in question from accessing funds or 
other resources from the FMO or public sources; 

 In the context of this recommendation, and elsewhere, the term “access” must 
be taken to include the freedom to use all legitimate angling methods 
appropriate to the species being pursued.   

Recommendation  45  –  The  warranting  of  bailiffs  should  be  brought  under  
democratic  control through the national unit, and subject to appropriate training, 
qualification, CPD and complaints procedure requirements. These should 
emphasise and ensure the all species public interest purpose of powers vested in 
individuals through this system (i.e. to facilitate sustainable fishing for all), but 
should enable individuals so warranted to be employed and managed as a bailiff 
(including on a voluntary basis) by any appropriate public, private or third sector 
employer. 

 Support in principle, but there is a need to consider in more detail the status 
and training/warranting of angling club officials etc who may be involved in 
“quasi-baliffing” activities to support fisheries protection. 

Recommendation 46 – Solway specific fisheries legislation should be reviewed with 
the intention of repealing any elements that are no longer appropriate. 

 Fully support - comments on Recommendation 44 refer. 

Recommendation 47 – All releases of fish into wild fisheries systems, whether 
hatched from local spawn sources or otherwise, should be subject to licensed 
consent from the national unit, with permitted   grounds   being   primarily   that   
exceptional   circumstances   relating   to   population sustainability justify such an 
intervention. A charge should be made for such licences on a full cost recovery 
basis. 

 SFCA has no locus to comment on this recommendation, which we interpret 
purely as removing the authority of DSFBs to grant consent for the release of 
salmon or the spawn of salmon under S33A(4) of the 2003 Act (as amended 
by the 2007 Act). 

Chapter 10 Opportunities for All 

Recommendation 48 – Strong encouragement should be given by government to all 
the major membership organisations in the sector to come together, possibly under 
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the auspices of an independent chair appointed for the purpose, in order to develop 
a new and well-resourced Angling for All Programme for Scotland. Integral to this 
should be the introduction of a national rod licence to fund the initiative on a long 
term basis. 

 Fully support for the long term, but only once adequate statutory protection, 
fishery rules, and effective bailiffing have been put in place to ensure that any 
consequential increase in angling pressure is sustainable. 

 The development of any new Angling for All Programme must respect and 
build on the very substantial work that has already been done by the Angling 
Development Board for Scotland. 

 Our comments on Recommendation 28 regarding funding refer.   

Recommendation 49 – Related to, but separate from, the above recommendation, 
government should give strong encouragement to all the main stakeholder 
organisations with a view to gaining agreement on a single formal lead body (either 
an existing one or an umbrella body created for that purpose) that is able to 
participate in development of a national wild fisheries strategy and work 
constructively on behalf of all parts of the sector with SportScotland, National Lottery 
bodies and other relevant national institutions. 

 Support in principle – this is essentially the kind of body envisaged in our 
comments on Recommendation 9, performing functions including those 
described in our comments on Recommendations 11 & 12.  

 The “lead body” in question must be a new group which does not compromise 
the policy independence of the existing Scottish Governing Bodies for the 
different branches of angling.  

 There is good precedent for this form of collaborative activity, eg in the work 
of the Freshwater Fisheries Forum Steering Group in 2004-08 and more 
recently in the Angling Development Board for Scotland. 

 The most effective model for such collaborations may actually involve a small 
number of linked groups focused individually on specific topics.   

Recommendation 50 – Within the context of a national Angling for All Programme, a 
high priority should be attached to providing easily accessible web based 
information sources about how, where and when it is possible to fish in Scotland. 

 Fully support for the long term, but only once adequate statutory protection, 
expanded access arrangements, appropriate fishery rules, and effective 
bailiffing have been put in place to ensure that any consequential increase in 
angling pressure is sustainable. 

Recommendation 51 – A new Angling for All Programme for Scotland should, from 
its inception, closely involve local authorities and other relevant public agencies in 
order to ensure a strong emphasis on young people and priority social policy 
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outcomes. 

 Fully support, subject to comments on Recommendations 48, 50 & 52. 

Recommendation  52  –  VisitScotland  should  be  invited  to  participate  in  the  
establishment  and ongoing management of an Angling for All Programme for 
Scotland, with a particular emphasis on exploring ways in which casual angling 
and low impact salmon netting activities might be integrated into the wider activity 
holiday product. 

 SFCA has no locus to comment on the aspect of this recommendation which 
refers to “low impact salmon netting activities”. 

 Support remainder of this recommendation in principle for the long term, but 
only once adequate statutory protection, expanded access arrangements, 
appropriate fishery rules, and effective bailiffing have been put in place to 
ensure that any consequential increase in angling pressure is sustainable.    

Recommendation 53 – In developing fisheries management plans for their areas, 
local FMOs should be encouraged to include specific reference to their intended 
contribution to employability priorities for young people (work experience, 
apprenticeships), and to provision of volunteering opportunities for all ages. 

 Fully support. 
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