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Implementation of the Land Reform (Scotland) Act 2003  
 
The previous Rural Affairs and Environment Committee (RAE) completed an 
investigation into the implementation of the Land Reform (Scotland) Act 2003 
in March this year, based on research commissioned from the Centre for 
Mountain Studies and on evidence from the Minister for Rural Affairs and 
Environment. This specifically focused on the provisions on access, the 
community right to buy, and the crofting community right to buy. 
 
The Rural Affairs, Climate Change and Environment Committee considered 
the research and subsequently took evidence from the Centre for Mountain 
Studies on 21 September 2011.1 The Committee concurs with the conclusions 
of the previous RAE. The views of the Committee on access provisions, the 
community right to buy and the crofting community right to buy and the 
Committee’s recommendations for the proposed Scottish Government review 
are set out as follows: 
 
Access  
 
The Committee largely agrees with the comments of the previous Minister for 
Rural Affairs and Environment2 that the enabling approach of the 2003 Act in 
relation to access appears to be working well, and that there is little desire 
amongst stakeholders for any significant change.  
 
The report also found that the 2003 Act had helped formalise and clarify 
access rights, where previously there was informality and ambiguity, which is 
a positive step. We recognise that some legal ambiguity still remains in 
relation to the meaning of the key terms “privacy” and “curtilage” largely 
because of a paucity of cases going to litigation. This can hardly be held 
against the legislation. We agree with the previous Minister that, in any case, 
most walkers have a reasonable idea in practice of what is and is not a private 
part of someone’s property and respect the distinction.  
 
In relation to the suggestion that access authorities might be reluctant to test 
the definitions of these and other key terms in court, the Committee accepts 
that this is possible. However, the Committee also accepts that it is difficult to 
require authorities to take cases to litigation if it considers that the case for 
doing so is risky. This may point to the need for an alternative mechanism, 
short of litigation, to address concerns over access which are perceived to 
have been blocked unlawfully, although we accept the point the previous 
Minister made in evidence that arbitration requires two willing participants.  
 
The Committee invites the Scottish Government to consider consulting 
on whether it would be possible to introduce processes other than 

                                            
1
 Scottish Parliament Rural Affairs, Climate Change and Environment Committee. Official 

Report, 21 September 2011. Available at: 

http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=6417&mode=pdf 
2
 Scottish Parliament Rural Affairs, Climate Change and Environment Committee. Official 

Report, 2 March 2011. Available at: 

http://archive.scottish.parliament.uk/s3/committees/rae/or-11/ru11-0601.htm 

http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=6417&mode=pdf
http://archive.scottish.parliament.uk/s3/committees/rae/or-11/ru11-0601.htm


 
 

litigation to settle disputes over access so as to encourage parties to 
come to the table.  
 
The Committee is reasonably satisfied that the Act has not led to a significant 
increase in what might be paraphrased as “irresponsible access”. Anyone 
exercising their access rights in an irresponsible manner is by definition not 
acting in accordance with the 2003 Act. The most that can be said is that, in 
enabling a cultural change in attitudes towards public access to land, the Act 
might have inadvertently encouraged some irresponsible behaviour, but even 
in this respect the evidence is not clear. 
 
There are also those whose behaviour in accessing land might make them a 
danger to themselves and others (for example through allowing dogs to run 
amongst cattle during calving time or when calves are at foot). The Committee 
does not see this as a weakness of the 2003 Act so much as a failure of some 
people to appreciate the risks inherent in the countryside. In other words, it is 
more a public safety issue than an access issue. It seems to us that the best 
approach therefore lies in education and the effective dissemination of 
relevant information.  
 
The Committee recognises and welcomes the fact that the vast majority 
of walkers exercise their access rights reasonably, in accordance with 
the letter and the spirit of the law. Where there are any concerns, the 
Committee sees local access forums as being the most appropriate 
places to deal with them in the first instance. We would welcome any 
further comments from the Scottish Government on this issue. 
  
In relation to the requirement to draw up core path networks, we note that 
authorities have been moving at very different speeds. The CMS report 
suggested that resource issues might partly explain this. Written evidence 
from Ramblers Scotland suggested that authorities in Scotland still lag behind 
in preparing lowland and urban footpaths to replace those lost over preceding 
centuries.  
 
The Committee notes that SNH has now published a report providing a 
national overview of core path plans and path provision. 
 
We note that some excellent work has been done in recent years, with 
encouragement from the Scottish Government, in developing long-distance 
paths but consider it important that the process does not lose momentum. 
Clearly, councils are under budgetary pressures at the present time and not 
all may consider core path planning a priority. Nonetheless the core path 
provisions in the 2003 Act are a statutory requirement, whilst long-distance 
pathways in particular can help bring in valuable tourist traffic to local areas 
covered by them.  
 
The Committee invites the Scottish Government to consider how to offer 
leadership on the development of core path planning networks, 
including encouraging literal joined-up working between authorities to 
help create long-distance footpaths across Scotland. 



 
 

The Community Right to Buy and the Crofting Community Right to Buy  
 
The Committee notes that the purpose of the provisions on the right to buy 
were also ultimately about cultural change; about empowering communities in 
rural Scotland to take ownership (in the widest sense) of local assets and use 
them for the common good. The fact that the legislation requires communities 
to come together in order to make use of the right to buy provisions was seen, 
in itself, one of the strengths of the legislation. 
  
The main concern uncovered in the report and in the evidence-taking is 
simply that these laudable aspirations have been to some extent confounded 
by the perceived complexity of the process, described in your own evidence 
as “convoluted and arcane”. Similar general comments could be made in the 
context of the crofting community right to buy, in relation to which you 
succinctly summarised the problem as being that the legislation is requiring 
community groups to behave like bureaucracies. 
  
In other words, an issue perceived as one of the strengths of the legislation 
when it was agreed – that local communities would be the drivers of change – 
has not worked as well in practice as was hoped, largely because of the 
intricacy of the process.  
 
For the Committee, the solution is emphatically not to take away the power of 
initiative from communities and hand it to bureaucracies, but rather to learn 
from experience so as to make the process less onerous, whilst no less 
robust in terms of European Convention on Human Rights (ECHR) 
compliance. 
  
In this connection, it is important to note that, despite the Act’s shortcomings, 
there are a number of success stories involving communities forming groups 
to take ownership of community land and assets, whether directly under the 
Act itself or in the shadow of its provisions. We are particularly pleased to note 
progress made in the Western Isles, where well over half of the land area is 
now community-owned. Whether or not directly inspired by the Act, this is part 
of the “cultural change” intended by the Parliament when the 2003 Act was 
agreed to. The key challenge is not to allow this momentum towards 
increased community ownership, which the report identifies as faltering, to run 
out completely.  
 
The Committee is clear that solving the main problems identified in the report 
is not simply a matter of improving the administration of both sets of right to 
buy provisions in the 2003 Act. There are parts of the Act itself that need to be 
amended. We are interested to note that this was also the view of the 
previous Minister when she appeared before the Committee, and we 
understand that the Government plans to undertake a review in the near 
future.  We hope, and expect, that there would be extensive consultation with 
stakeholders as part of this review.  The research report of the Centre for 
Mountain Studies contained a summary of the evidence received from 
stakeholders and the relevant extract from the report is attached as an 
appendix to this letter.  



 
 

 
We suggest that the proposed review should include consideration of the 
following matters: 
  

 time-frames; The report identified concerns that the time-frames set out in 
the legislation can be over-burdensome and the committee noted with 
interest that this was a viewpoint with which you had considerable 
sympathy. The Committee sees this as a key issue for the future success 
of the legislation;  

 

 mapping; in relation to the crofting community right to buy, the Committee 
considers a re-examination on the requirements in relation to hostile buy-
outs as another key issue. In an effort to ensure ECHR compliance, the 
pendulum might have swung too far, making the current law extremely 
difficult for crofting communities to adhere to. Particular consideration 
should be given to the onerous mapping requirements set out in the Act;  

 

 covert or semi-covert sales; there is a need to devise an improved 
approach under the Act for situations where land unexpectedly comes 
onto the market or where sales do not take place on an open market;  

 

 definition of “community body”; The Committee was again interested to 
note that in your own evidence you saw this as an issue that required 
further consideration, and your linking of the issue to late registration;  

 

 re-registration of a community interest. Despite the best efforts of 
Government officials, there is a clear perception that the process is more 
bureaucratic than it needs to be. (The Committee does accept, though, 
that as part of the re-registration process, there should be a requirement to 
demonstrate an on-going interest, given the fact that circumstances on the 
ground, and indeed communities themselves, can change over time.);  

 

 identifying the owner. If a community body, despite taking all reasonable 
steps to contact the owner, is unable to do so, this should not be allowed 
to frustrate the process, otherwise this creates a perverse incentive not to 
cooperate. The Committee notes that, under such circumstances, bodies 
such as the Registers of Scotland and the Rural Payments Inspections 
Directorate are highly likely to hold information that may be of benefit to a 
community body, and suggests that the review investigate how this could 
be utilised;  

 

 promoting the right to buy outside the Highlands and Islands; more 
broadly, the research has helped uncover that there is a requirement for 
on-going work to inform communities about the right to buy. This applies 
particularly outside the highlands and islands or in small towns, where 
people may not be aware that the Act potentially applies to them. The 
community right to buy needs to be seen as a right belonging to small 
towns and rural communities across the whole of Scotland and applying 
not just to land but to under-used local assets that the community can put 
to purposeful use; and the 



 
 

 

 role of enabling bodies. A closely related issue identified in the report is 
that Highlands and Islands Enterprise (HIE) was seen as a “champion” for 
communities seeking to make use of right to buy provisions. Communities 
outside of the area covered by HIE do not have this support. We suggest 
that the review consider whether another body such as Scottish Enterprise 
could take on this role. Another option would be for HIE, which has the 
necessary expertise in-house, to take over this role for the whole of 
Scotland. (We understand that this is precedented in some other areas of 
HIE’s work.)  

The Committee notes the Government’s recently published guidance for local 
authorities on the use of compulsory purchase orders (CPOs) and welcomes 
the review of internal procedures for processing CPOs to make the process 
quicker and more efficient. 

On the matter of common good land the Committee understands there is no 
legal duty on local authorities to compile and maintain a record of common 
good assets. The Committee understands that in the Stage 1 report on the 
Long Leases (Scotland) Bill the previous Justice Committee noted 
disappointment that there is no accurate and complete record of the common 
good property held by local authorities across Scotland. The Committee 
shares that concern. 
The Committee is also concerned that there are significant data gaps in 
relation to land ownership in Scotland and in relation to the identification of 
landowners in receipt of public funds. The Committee notes the proposals 
contained within the recently introduced Land Registration (etc) Scotland Bill. 
The Committee supports the establishment of a map-based single point 
database of land ownership in Scotland but we would welcome assurance 
that any single point database of land ownership is comprehensive in scope. 
In addition, the database should be linked to information on leasing of land, 
management arrangements, current and historic use and public support 
received including payments for land in the ownership of the Crown Estate. 
The Committee has concerns in relation to the process of voting on 
community right to buy. In particular, there are issues in relation to the 
effectiveness of the operation of the process, the definition of those entitled to 
vote and the requirements in relation to turnout and majority. The Committee 
considers that there is scope to review and simplify the process and we 
recommend that the Review Group explore this. 
We would welcome hearing from you and would welcome briefing from the 
Review Group, once established, on its remit and the anticipated timeframe 
for completion of the review. 



 
 

Appendix 
Extract from the report of the Mountain Studies Association, September 
2010 – Post Legislative Scrutiny of the Land Reform (Scotland) Act 2003 
Summary of Stakeholder Evidence 
3.7 Proposals for Change  
 
The research specification for this study requires the identification of options 
for change to the provisions contained in Part One of the LRSA, or to their 
implementation, which could encourage greater use. Accordingly we list below 
a range of proposals for change made by stakeholders who participated in the 
access rights component of the research. These are grouped under the 
headings of: “changes to specific provisions”; “funding”; “court cases”; 
“guidance”; “enforcement”; “education”; and “other”.  
 
3.7.1 Changes to Specific Provisions  

 Make it a duty for Local Authorities to maintain core paths;  

 Provide Access Officers with the same power of entry „to any land as 
given to Rangers‟ under section 24 (3) of the Act;  

 Amend section14(1)(a) which states that land managers should not put 
up signs, etc. "for the purpose or for the main purpose of preventing or 
deterring" access. This is very difficult to prove as land managers may 
claim other purposes for the obstruction and therefore the Access 
Authority may not be able to act to remove the obstruction;  

 Section 26 (power of entry) should be extended to allow Access 
Officers to go onto the land without owner's permission; 

 

 Clarification of section 14 (Prohibition signs, obstructions, dangerous 
impediments etc.) to allow Access Authorities to ask for barriers to be 
removed on obstructions that pre-dated the legislation coming into 
effect.  

 
3.7.2 Funding  

 Make specific funding available for the implementation of core paths 
[plans];  

 Provide Access Authorities with a budget for legal costs in the 
eventuality that they lose a court case;  

 The Scottish Rural Development Programme should pay the full cost of 
access promotion applications rather than part of such applications.  

 
3.7.3 Court Cases  

 Cap the level of costs associated with court cases;  

 Give the Scottish Outdoor Access Code evidential status in court 
cases.  

 
 
 



 
 

3.7.4 Guidance  

 The Scottish Government should provide specific guidance to Sherriff 
Courts, Access Forums and Local Authorities on how to judge „privacy‟ 
to help avoid costly litigation;  

 Provide more specific notices to advise the public of their obligations 
on responsible access to farmland;  

 Define “under control” dogs;  

 A clearer definition of wild camping and advising that "car boot" 
camping is not an access right;  

 Guidance for commercial operators using access rights should be 
strengthened from "suggest" consult with land managers to "you 
should" consult with land managers; Better guidance on wild camping 
that specifically excludes people who have not travelled at least one 
mile on foot, cycle, or horse before camping. When camping close to 
houses or on grazing land the need to gain permission should also be 
emphasised. There should also be a statement that people should not 
wild camp close to a business operating a campsite; 

 More clarity and guidance on fires regarding what is and is not 
appropriate under the Act;  

 More clarity and guidance on dogs in general. Include the need to 
dispose of dog waste responsibly;  

 Improved guidance on the disposal of toilet waste when out of doors for 
all environments/ situations;  

 Better guidance for sea kayakers camping on beaches in crofting areas 
where they should contact local crofters out of courtesy;  

 A clearer definition of what a privacy zone is and some general 
guidelines on definition and extent;  

 Clearer definitions of „reasonable‟ and „responsible‟;  

 Case studies of issues that have been resolved - possibly with CDs 
available to the public;  

 Update the Scottish Outdoor Access Code to take account of recent 
access case law and also include input from practitioners using the 
code to try and resolve access management issues.  

 
3.7.5 Enforcement  

 Instruction to planning authorities to insist on access rights being 
maintained when granting planning permission, apart from in the 
immediate area of construction. Enforcement action should be taken 
when wind-farm developers ignore or breach such conditions;  

 Suspension of land managers' entitlement to public funding delivered 
through the Scottish Rural Development Programme where land 



 
 

managers are obstructing Local Authorities in the implementation of the 
access legislation;  

 Establishment of a land use arbitration panel as a mechanism of first 
recourse for land managers wishing to challenge the action of the 
Access Authority;  

 Make local [access] agreements enforceable, rather than voluntary;  
 
3.7.8 Education  

 Link the Scottish Outdoor Access Code into the National Curriculum 
and ensure that it is at the forefront of all outdoor education/skills 
building instruction;  

 More widespread education of people as to the contents of the Scottish 
Outdoor Access Code;  

 The influence of the Scottish Outdoor Access Code might be further 
enhanced through the development of educational materials; for 
example, directly linked to the Curriculum for Excellence for both 
Primary and Secondary Schools. This could also be linked to other 
Scottish Government and national initiatives such as Walking, Cycling 
and Safer Streets and the Green Travel agenda.  

3.7.9 Other  

 Establish a Local Access Forum Group to share good practice and 
information across the forums.  

 
 
 
  
 


