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Dear Rob 
 
Implementation of the Land Reform (Scotland) Act 2003  
 
Thank you for your letter of 16 December regarding your conclusions into your research into 
the implementation of the Land Reform (Scotland) Act 2003, and requesting my response on 
the views and recommendations.  
 
I have considered your views and recommendations and reply in the same order they appear 
in your document. 
 
Access  
 
I note that the Committee agrees that the enabling approach of Part 1 of the Act appears to 
be working well and there is little desire among stakeholders for any considerable changes 
to be made.  The Committee makes some helpful comments and recommendations in 
relation to access for the forthcoming review of the Act. 
 
In response to the Committee’s query on alternatives to litigation to settle disputes over 
access, the Scottish Government is not considering consulting on other processes.  It will, 
however, ensure that attention is drawn to alternative dispute resolution, such as mediation 
or arbitration, as a mechanism for encouraging parties to come to the table.   
 
The Scottish Government is committed to ensuring parties in dispute have recourse to 
effective and appropriate dispute resolution, and to that end, we brought forward legislation 
in the form of the Arbitration (Scotland) Act 2010.  We understand that organisations relating 
to tenant farming are considering the use of arbitration in relation to agricultural rent reviews 
and we believe that there is scope for greater use of arbitration and mediation in relation to 
other agricultural and land disputes. 
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We are currently working with our justice partners, including the Scottish Court Service, to 
deliver a comprehensive package of civil court reform under the oversight of the Scottish 
Government’s wider Making Justice Work programme.  As part of this work, consideration is 
being to how alternative methods of dispute resolution might better be established as an 
adjunct to the court process.  It is intended to consult towards the end of 2012 on legislative 
proposals in this regard.  
 
The Committee may also wish to be aware that the Scottish Government, recognising that 
the costs of litigation can act as barriers to access to justice for some, has commissioned 
Sheriff Principal James Taylor to carry out a detailed independent review of the cost and 
funding of litigation.  The Review, which is expected to report towards the end of next year, is 
currently conducting a public consultation.  Further details of the consultation may be found 
at www.taylorreview.org.  
 
The Committee notes its support for Local Access Forums being the appropriate place to 
address local access issues.  The Scottish Government agrees: the mix of interests 
represented on Local Access Forums means they have a significant role to play in providing 
well-informed advice and in settling disputes over access too. 
 
The Committee has also asked, in the context of joined up working, about offering leadership 
on core path networks and the creation of long distance routes.  On the former, the Scottish 
Government will consider convening an event for access authorities once all core paths 
plans have been adopted; the position at present is that 25 access authorities have adopted 
or have recently been directed to adopt their core path plans, four core paths plans are with 
the Directorate for Planning and Environmental Appeals for local inquiries to be undertaken 
and five are still with the access authority.  
 
On long distance routes Scottish Natural Heritage is providing leadership guidance and 
advice to support the planning and management of both existing and future new routes.  For 
example they are working on a new coast to coast route for the Central Scotland Green 
Network which would form an extension of the existing John Muir Way; this would make use 
of core paths in many cases and is due to open in 2104 which is both the centenary of John 
Muir’s death and the year of the Commonwealth Games.  In addition SNH, working with 
VisitScotland, in 2011 launched a promotion of 20 existing routes providing over 1300 miles 
of well managed paths from the Borders to the Highlands.  Copies of the promotional 
brochure Scotland’s Great Trails are enclosed for members of the Committee   
 
Community Right to Buy/Crofting Community Right to Buy 
 
You note that the main concern uncovered in the report by the Centre for Mountain Studies 
is that the aspirations of land reform have been somewhat confounded by the perceived 
complexities of the process.  I agree that the process should be made easier and faster for 
communities and communities should not be put through unnecessary red tape to get them 
through the rights to buy.  Equally, it is important that the provisions are no less robust in 
terms of ECHR compliance.  I also agree that the power of the CRtB/CCRtB provisions 
should not be taken away from communities and given to bureaucracies: local communities 
should continue to be the drivers of change.   
 
I welcome your comments on the success stories that the legislation has provided for, both 
directly and indirectly.  There are now 172 community bodies formed under the Act 
throughout Scotland; the Scottish Parliament did not envisage this amount of activity when 
the Bill passed through Parliament.  Some 139 applications have been received to register 
an interest in land, and 4 communities have re-registered their community interest in land.  

http://www.taylorreview.org/
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As you know, the purpose of the provisions is about removing the land-based barriers to the 
sustainable development of rural communities and for these communities to become more 
empowered.  Even the formation of a community company can benefit that community and 
bring together community members to help identify how it can be more sustainable.   
 
I agree that the key challenge is not to allow the momentum in securing community land 
ownership to be eroded.  There have already been a number of achievements under the Act 
and these should be built on.  My officials, for example, are continuing to promote the use of 
the CRtB, and this should continue to be an important priority in the next few years.  
Ensuring that the provisions are fit for purpose is another priority.  As you are aware, the 
Scottish Government has committed to Review the Land Reform (Scotland) Act 2003 and to 
bring forward any amending legislation which may be required during this course of the 
Parliament.  
 
Specific provisions  
 
I note the matters you raise for inclusion in the review, and provide the following thoughts on 
them.  
 
Time-frames – The timescales in the CRtB provisions are key to the success of the 
legislation.  I agree that some of them can be demanding for community bodies to meet, and 
that where they are posing issues, their appropriateness should be considered.  The main 
problem, I see, for community bodies is the deadline for the completion of the transfer and 
the ability to get funding finalised before that date.  This could be seen as a problem for 
funders rather than the legislation, though there may be scope to extend the length of time a 
community group has to complete the transfer without overly extending the overall timings 
within the Act itself.  As you are aware, a balance needs to be kept between the rights of the 
community group and that of the owner.   
 
Mapping – It is important that the mapping requirements for the CCRtB should be 
appropriate and practical.  I agree that these requirements should be included within the 
Review to ensure their appropriateness.   
 
Covert or semi-covert sales – The CRtB provisions allow for a “late” application to register 
a community interest in land where steps have been taken to market the land.  Ministers 
have indicated that they wish to see communities taking a long term approach to community 
ownership of land, and for community bodies to submit a “timeous” application, with “late” 
applications being made only in exceptional circumstances.  If a community body has a 
registration in place any covert or semi-covert sale would be caught by the CRtB provisions 
and that transfer (unless allowed under the terms of exempt transfers under section 40 of the 
Act) would not be completed (section 40(2) refers).   
 
Ministers recognise that there are cases where land unexpectedly comes on the market or 
that sales do not take place on the open market, and that it may be possible that a 
community body was not preparing an application to register a community interest in land at 
the time the land was marketed.  In such circumstances it is important that communities do 
not simply have a knee jerk reaction to land being marketed and try to block sales to other 
parties.  It may be worth considering whether there is a need to revise the “late” application 
procedure to take account of these circumstances, and more broadly, to also consider 
whether the “late” application process is working effectively.  
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Definition of community body – I note your comment about the linking of the community 
body to the issue of late registration.  Late registration does not have an impact on how the 
community body defines itself, and nor do I think that it should.  
 
I am, however, aware that there are a number of different structures that communities can 
now use to form community organisations, such as SCIOs, Community Interest Companies, 
companies limited by guarantee.  It is important that the form of company is appropriate to 
the aims of the provisions and a consideration of their appropriateness should be included in 
the Review.  This is what I mean by our need to look to see whether we can allow 
communities a simpler process for forming the initial formal company (I appreciate that there 
are model Articles of Association available to help communities form a company limited by 
guarantee and help from officials in checking their draft Articles, both of which help to assist 
communities in forming a company limited by guarantee).  
 
Re-registration of community interest – You will be aware that my officials considered the 
re-registration process in some detail before the Community Right to Buy (Prescribed Form 
of Application and Notices) (Scotland) Regulations 2009 came into force.  But there was no 
scope to streamline the application form and application process to re-register a community 
interest in land while continuing to comply with the existing statutory requirements.  My 
officials have now introduced an administrative process (which is not a requirement of the 
legislation), to assist community bodies in re-registering their community interest in land.  
This ensures that they are notified well in advance of the statutory requirements of the 
process and provides them with a copy of their existing application to register a community 
interest in land.  The process allows for the majority of the information that was included in 
that application to be utilised by the community body in re-registering its interest in land; the 
community body is still, nevertheless, required to show that it has serious intent in re-
registering its community interest in land and that it has “buy-in” from its “community”.  To 
date, some four community bodies have re-registered their community interests in land.   
 
While I note your comment that there is a clear perception that the re-registration process is 
more bureaucratic than it needs to be, I consider this to be more perception than actual 
reality.  Experience of working with these community groups shows that their proposals, 
whilst being strengthened, have not markedly changed, though there are some details that 
have (eg postcodes, names of community body members, details of the contact person, 
names of directors, updated M&A).  The experience gained from working with these 
community bodies shows that the re-registration process appears to be working well.  
Nevertheless, I do not think that the process should be excluded from the scope of a review.  
 
Identifying the owner – The CRtB provisions do not require the community body to contact 
the owner.  Indeed, in many cases the first time a landowner knows of an application to 
register a community interest in land may be when Scottish Ministers send a copy of the 
application to the owner and invites comments on it.  As part of the application form, the 
community group is asked to provide the landowner’s name and address, and details of 
checks made to establish the owner of the land.  Officials, and the CRtB Guidance, 
recommend contacting Registers of Scotland (RoS) (which holds the title to land) to verify 
the landowner (and this may also be useful in ascertaining whether any heritable creditor 
exists over the property, which is asked for in the application form).   
 
Even if a landowner is unknown or cannot be found (this has only happened in 2 of the 139 
applications to register a community interest in land), there are provisions in schedule 2 of 
the Community Right to Buy (Prescribed Form of Application and Notices) (Scotland) 
Regulations 2009 to help identify the landowner.  An interest in land can still be registered 
even where the landowner is unknown or cannot be found, though the prohibition on the 
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landowner from taking steps to market the land to anyone other than the community body 
which has a registered interest in land, cannot be served on the landowner.  However, in 
such a case RoS is aware of the registration and should steps be taken to transfer the land, 
then that transfer of ownership will not be registered.  
 
You mention that Rural Payments Inspections Directorate is highly likely to hold information 
that may be of benefit to a community body.  SIACS only holds information relating to 
claimants and it is not possible to provide maps to any other person than a claimant or their 
agent.  The agricultural census does not provide details of landowners (where they submit a 
return) and is not able to provide such information.  In both cases data protection 
requirements need to be adhered to.  
 
Promoting the right to buy outwith the Highlands and Islands – There is already a good 
deal of activity relating to communities wishing to use the CRtB in Lowland Scotland.  Of the 
139 applications to register a community interest in land which have been received to date, 
some 98 (70.5%) are from community bodies in Lowland Scotland.  These statistics do not 
suggest that the CRtB is only perceived as a right only for the Highlands and Islands.     
 
While there is a good deal of activity in the Lowlands, I think it is important that as much work 
as possible should be done to ensure that the CRtB is as widely-known as possible.  My 
officials have, since November 2009, sought ways to actively promote and in encourage the 
use of the CRtB throughout Scotland, including the Lowlands.  Out of 29 public events at 
which the CRtB has been promoted since that time, some 19 have been outwith the area of 
the Highlands and Islands.  Much of that promotional work has been undertaken in 
partnership or under the ambit of a number of organisations such as SCVO and Rural Direct 
which have close connections with communities at a grass root level.   
 
This promotional work is ongoing.  In the next few months, for example, my officials are due 
to attend “The Gathering”, an SCVO event in Glasgow for funders, advisors and service 
providers for the Third Sector where over 3,000 visitors are expected to attend.  It would be 
interesting to see if the Review Group had any views on a programme to promote the 
CRtB/CCRtB provisions.  
 
Role of enabling bodies – I am unsure why you state that Highlands and Islands Enterprise 
is the “champion” for communities seeking to make use of the right to buy provisions as it 
does not have the administration or the policy responsibility for the CRtB or the CCRtB 
provisions.   
 
The policy and administrative responsibility (including where appropriate giving advice on the 
provisions) for CRtB/CCRtB belongs to Community Assets Branch in the Scottish 
Government, which acts for communities throughout Scotland.  HIE staff direct community 
groups to Community Assets Branch if they are interested in using the provisions.  HIE’s role 
is to support communities in the Highlands and Islands to grow communities, for example by 
assisting them to acquire and develop land and assets; it also seeks to increase the role of 
communities in the ownership and management of land and assets.  HIE staff therefore 
provide support on community land ownership in general.  They have worked with CAB staff 
on a number of community buyouts of land where the CRtB/CCRtB provisions have/are 
been/being used as a means to acquire land.   
 
While HIE’s Community Assets Team provides a focal point for expertise and assistance on 
community land ownership in the HIE area, there are other public bodies and third sector 
organisations that operate throughout Scotland which are able to provide help and support 
for communities seeking to acquire land.  These include DTAS, SCVO, Business Gateway, 
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Rural Direct, and local authorities etc.  It may be that these organisations and the services 
they provide should be better signposted for communities.  
 
You suggest that Scottish Enterprise (SEn) could take on the role of HIE for areas of 
Scotland outwith the HIE area.  SEn has, in the past, had a number of roles in providing 
support for community land and asset ownership.  However, as local community economic 
development is now primarily a role for local authorities (as a result of the change in SEn’s 
remit in 2009), it is not possible for SEn to continue that role or to develop a new one.  In 
saying that, I believe that it is important that there is support and resources available to 
communities throughout Scotland wishing to acquire land, and a Review should consider 
what resources are already available and how they could be better made use of by 
communities.   
 
Compulsory Purchase Orders – I have noted your comments.  
 
Record of Common Good Land by LA’s – Local Authority Scotland Accounts Advisory 
Committee (LASAAC) requires councils to comply with accounting guidance.  This guidance 
recommended the establishment of a Common Good Asset Register by March 2009.  As part 
of their Annual Audit of local authorities Audit Scotland undertake to assess what progress 
has been made on this.  The report  “An overview of local government in Scotland 2009” noted 
that “Councils have generally taken reasonable steps to comply with the guidance” though 
there was some concern about whether some of the registers represent a complete record of 
common good assets.  The report does recognise that searches to identify all common good 
land and property can be time consuming and expensive.   
 
Closer examination of the individual audit reports for each local authority suggests that 
progress has indeed been made and that nearly all Councils now either have an Asset 
Register in place or in development.    
 
The Accounts Commission and Audit Scotland have recognised that the issue of detailing 
Common Good Assets by local authorities can be a time consuming and expensive process, 
given that records may date back hundreds of year and entail a considerable degree of 
research.   
 
On 23 February 2011 Audit Scotland gave an undertaking to the Local Government and 
Communities Committee of Scottish Parliament that more work would be done on ensuring 
that individual Councils would be audited in relation to how well they implement the 
guidelines as set out in the LASAAC guidance.  This should ensure that local authorities are 
held to account, both to Parliament and the audit bodies, and that they continue to progress 
with the identification, recording and proper management of Common Good Assets.  
 
Data gaps in land ownership in Scotland – As you are aware, there are two property 
registers in operation in Scotland: the General Register of Sasines and the Land Register.  
 
The Sasine Register dates back to 1617 and is simply a register of property deeds.  It is 
possible in most instances to establish the deeds that relate to either a person or a property, 
although this can be quite time consuming and usually needs prior knowledge of the titles 
and how the register operates.  If the deed contains a plan, it is possible to establish the 
extent of the title.  Unfortunately, many deeds do not contain adequate plans and it can 
therefore be impossible to establish who owns a particular area of ground from the Sasine 
Register. 
 

http://www.audit-scotland.gov.uk/docs/local/2010/nr_100218_local_authority_overview.pdf
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Land first started to be registered in the Land Register under the Land Registration 
(Scotland) Act 1979 in the County of Renfrew in 1981.  The register became operational over 
the whole of Scotland in 2003.  At present, about 21% of the land mass of Scotland has 
been included in a registered title and about 1.4 million titles have been registered.  This 
equates to about 56% of legal titles (this percentage is derived by comparing the number of 
addressable subjects in the address gazetteer used by the Registers of Scotland with the 
number of titles registered in the Land Register).  A title for a property is first registered in the 
Land Register when it is sold for value.  As more properties are sold, the coverage for the 
Land Register increases and the number of titles recorded in the Sasine Register 
correspondingly diminishes 
 
To aid the administration of the Land Register, the Keeper established an index map on 
which all the registered extents of the properties are plotted.  The register includes, for all the 
properties that have been registered in it, a copy of a map based on the Ordnance Survey 
map, which depicts the legal extent of the property.  Using the Land Register, it is fairly 
simple to work out who owns a registered area of ground. 
 
The majority of the titles registered in the Land Register are located in urban areas.  This is 
due to the fact that land registration was first introduced in the predominately urban counties 
and that urban titles transfer ownership more frequently than large rural properties.  A 
property is transferred from the old Sasine Register to the Land Register on a sale for value; 
therefore, it has been property sales that have been the driver for the extension of the Land 
Register. 
 
The Land Registration etc. (Scotland) Bill provides for a scheme that will allow for the 
eventual completion of the Land Register.  It also includes provision for the “cadastral map”. 
This will be map of the whole of Scotland made up of all of the registered legal titles.  The 
provisions for the cadastral map are, in effect, putting into statue the index map (referred to 
above).  Once the Land Register is complete and the whole of the land mass of Scotland has 
been registered, it will be possible to establish from this map who owns any part of Scotland.   
It has been estimated that it will take 30 to 40 years for all of the land mass of Scotland to be 
included in the Land Register. 
 
The legislation currently before Parliament only allows the Land Register to include those 
interests in land that are capable of registration by enactment.  Predominately, this means 
land ownership, but long leases (leases over 20 years) and ownership interests in minerals 
and salmon fishings are also registrable.  
 
In theory, the cadastral map, which will formally form part of the register under the terms of 
the Bill, could be linked to additional information regarding land.  Although the Bill does not 
provide for any additional types of information to form part of the Land Register, it may be 
that future primary legislation could provide for this if appropriate.  However, we would be 
concerned if any such additions were to dilute the purpose of the cadastral map. 
 
In the future, what is probably of more importance will be the ability for the geospatial 
information that is included in the Land Register, and any other registers under the 
management and control of the Keeper, to be searched against other geospatial datasets 
held either by central and local government.  Government may aim in future to make it 
possible to interpret different geospatial datasets using one access portal and for such 
information to be displayed together.  The European Inspire Directive may be of interest in 
this area as it seeks to provide for the cross border use of geospatial information. 
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Community Right to Buy ballot – I note your concerns on the effectiveness of the 
operation of the ballot after the Right to Buy has been triggered.    
 
On the effectiveness of the balloting process, the requirement for undertaking a ballot of the 
community is a necessary one.  Proposals put forward by the community group (ordinarily a 
minimum of 10% community support is required for an application to register a community 
interest in land to be granted) need to be put to the community as a whole when the land 
comes on the market.  The easiest and also the most positive way in which a community 
body can demonstrate support for its proposals is to hold a ballot (supported by sufficient 
information to those voting to ensure that they may make a considered choice).   
 
The balloting of a community involves a number of tasks which must be properly 
administered (in conjunction with expert advice from related organisation/people), though 
community bodies have some flexibility in deciding how to undertake their ballot.  To date, 
each of the 31 ballots carried out by community bodies under the CRtB provisions have 
undertaken these tasks and submitted their ballot returns within the timescales set out in the 
Act.  Only one community body has had to re-ballot its community as a result of non-
compliance with the balloting requirements; it conducted a compliant ballot on re-ballot.   
 
Second, on the definition of those entitled to vote, the community body determines, under 
the CRtB provisions, the extent of its community (ordinarily by postcode), and therefore the 
geographical location of the people who are entitled to vote in the community body’s ballot.  
The CRtB provisions set out clear entitlements on who is required to ballot: that persons 
resident and entitled to vote at a local government election have an entitlement to vote at the 
community body’s ballot.  In order to retain community control (and secure a secret ballot 
which is conducted in a fair and reasonable manner) over the ballot, I suggest that the 
current provisions are not changed.   
 
Third, in relation to the turnout and majority of those voting in the ballot, the provisions 
require (i) a 50% turnout and the majority of those voting in favour of the proposals put 
forward by the community group or, (ii) where the turnout is less than 50%, there is a 
sufficient proportion that voted in favour of the proposals to justify the community group 
proceeding to purchase that land.  That the term “sufficient proportion” is not qualified or 
further defined allows flexibility for community bodies to meet the provisions.  For example, 
Ministers considered that one ballot which had a turnout of 27.76% of voters, of which 
97.06% voted in favour of the proposals, met the statutory criteria (in addition the public 
interest test was met).   
 
Lastly, on the simplification of the ballot, while there is a great deal of evidence to show that 
in practice the ballot provisions are working well, and there is appropriate help and support 
for community bodies undertaking their ballot, it is important that the provisions are 
appropriate and not bureaucratic.  At the same time, there should be a legally sound 
defensible approach which is also ECHR complaint. 
 
Review of the Land Reform (Scotland) Act 2003  
 
I agree that there are provisions in Part 2 and Part 3 of the 2003 Act that require to be 
reviewed and amended.  As you know, we intend that they should be reviewed by the Land 
Reform Review Group, which I intend to appoint during the course of 2012.  I hope that the 
Group will undertake into considerations the research work undertaken by the Centre for 
Mountain Studies and the Rural Affairs, Climate Change and Environment Committee.  
Further information will be available in due course.  
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If you require any further information, please do not hesitate to contact me.  
 
Kind regards 
 
 
 
 
 
STEWART STEVENSON 
 
 
 
 
 
 
 
 
 
 
 
 


