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Written submission from Derek Flyn, Chair of the Board of the Scottish 
Crofting Federation 

Decrofting on the application of owner-occupier crofters 

I confirm that I consider that further  legislation is needed; also that the present Bill 
appears to answer that need.  That being so, I have some comments to make. 

Comment A 

The original question raised was, “what is the authority for the Commission to decroft 
on the application of an owner-occupier crofter?” 

The Crofting Commission in their news release of 25 February 2013 stated 
that, “Our understanding is that the intention of sub-section 23(12A) of the 
Crofters (Scotland) Act 1993 was to amend sub-section 24(3) in order to 
extend the existing decrofting provisions to owner-occupier crofters. 
However we have been advised that as sub-section 24(3) is concerned with 
a situation where a croft is “vacant”, and as crofts occupied by owner-
occupiers crofters are by separate provision in the Act deemed not to be 
vacant, then it does not appear to be competent for the Commission, on the 
application of an owner-occupier crofter who is occupying their croft, to make 
a direction that the croft (or part of it) shall cease to be a croft.” 

I have found it impossible to read 23(12A) as having the intention or effect 
supposedly contended for by the Commission. The answer to the original question 
was that there is no authority in the 1993 Act (as amended) to decroft on the 
application of an owner-occupier crofter. I understand that the Commission have 
received legal opinion to that effect, although I have not seen it. 

Brian Inkster in his written submission states, (on page 2) “Section 23(12A) [stet] 
was introduced by the 2010 Act to the 1993 Act to extend the same provisions to 
‘owner-occupier crofters’.” 

I disagree.  Section 23(12A) did not extend “the same provisions” but created a sub-
category of owner-occupier crofters and made separate provisions for them.   

When subsection 23(12A) was inserted [by Schedule 4, paragraph 3(14)(i) to the 
2010 Act], at the same time, in subsection 23(12), at the beginning there was 
inserted “ Subject to subsection (12A)”.  This indicated that subsection 23(12A) was 
created as a qualification to subsection 23(12).  In other words the provisions of 
23(12) that referred to owner-occupiers were not to apply wholly to owner-occupier 
crofters because 23(12A) was intended to deal differently with those owner-
occupiers who were owner-occupier crofters. 

Comment B 

The purpose of s 23(12A) 

The plight of every owner-occupier (including tenant crofters who had purchased 
their own croft) was, until 2010, that there was one category of owner-occupier and s 
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23(10) directed that a croft was to be taken as vacant notwithstanding that it was 
occupied, when it was occupied otherwise than by the tenant of the croft. This 
subsection was, simply, one facet of the creation of the sub-category of owner-
occupier crofter by the 2010 Act.  (S 23(10) is dealt with in Comment C below.) 

The deemed requirement of an owner-occupier of a croft to give notice to the 
Commission that he is an owner-occupier is contained in s 23(12) of the 1993 Act 
(and that subsection has been in place since 1993). 

But it should be remembered that any person acquiring croft land, unless and until 
the land has been decrofted, is required to give notice to the Commission of the 
change of ownership of the land (1993 Act s.17(7) and this requirement has been in 
place since 1976. (Originally 1976 Act, s.6(7)) 

From 1976 any person acquiring croft land which had no tenant and which was not 
decrofted was recognised to be the landlord of a vacant croft and there could be no 
guarantee that such person would be able to decroft the croft land he had acquired. 
(This obviously remains the case for any owner-occupiers who are not owner-
occupier crofters.) The recognition of the owner-occupier crofter as a special case 
(as a sub-category of owner-occupier) gives the appropriate persons relief from 
being called on to re-let their croft.   

The law of crofting is predicated on the landlord/tenant relationship.  That 
relationship is well understood.  Many recent complaints appear to come from third 
parties who have acquired ownership of parts of crofts.  Such persons are generally 
the owners of the landlord’s interest of part of a croft.  Some are occupying the land 
they own and are within the category of owner-occupier and subject to the 
requirement of giving notice to the Commission.  It is my belief that many have not 
done so. 

Persons in the category of owner-occupier took the risk that the Commission can call 
on each and every owner-occupier to re-let the vacant croft as a unit.  If a croft is in 
parts and these parts have more than one owner, then all the owners can be called 
on to re-let the vacant croft. 

Within the category of owner-occupier are those crofters who have purchased their 
crofts since 1976 and who (or their successors) remain in occupancy. Although it 
was clearly intended by the legislation in 1976 that crofters might buy their own croft, 
until 2010 they were legally regarded as landlords of their own (vacant) crofts. 

So that their special sub-category could be recognised, there was introduced in 2010 
a further  deemed requirement that “where the owner-occupier is an owner-occupier 
crofter” he must  give notice to the Commission of that fact; and the reference to a 
landlord in s.23(2), and any reference to a landlord in section 24, included a 
reference to an owner-occupier crofter. 

On closer inspection of subsections 23(12) & (12A), it will be seen that not all parts 
of section 23 are now to apply to an owner-occupier crofter although they do apply to 
an owner occupier.  
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Comment C 

The meaning of subsection 23(10)  

A croft is either vacant or occupied.  It is important that vacant crofts are made 
known to the Commission.  This provision identifies the circumstances in which 
crofts are to taken as vacant notwithstanding they are occupied. 

23(10) For the purposes of this section and sections 24 and 25 of this Act, a 
croft shall be taken to be vacant notwithstanding that it is occupied, if it is 
occupied otherwise than by—  

(a) the tenant of the croft;  
(b) the owner-occupier crofter of the croft;  
(c) the subtenant of a sublet to which section 27 applies; or  
(d) the tenant of a let to which section 29A applies. 

Although the wording of the subsection appears clumsy, there is no reason to 
suspect that a croft is to be taken as vacant when it is occupied by one of the four 
types of occupier mentioned.  In particular there is no provision as to any 
circumstances where an owner-occupied croft is to be taken as vacant. 

Comment  D 

That no croft should provide more than croft house site  

This was understood to be the case from 1976 onwards, when crofters were first 
given the absolute right to acquire the site of the dwellinghouse on or pertaining to 
their croft. The Commission recognised a “statutory house site” (i.e. the sole 
dwellinghouse site and relative garden ground) referred to in the purchase provisions 
and only one site was permitted to be decrofted as such statutory house site.  This 
was probably to safeguard against repetitions depleting a croft without any safeguard 
being available. 

Repeating the 1976 decrofting provision in the 1993 consolidation act appears to 
have altered the policy as the updated provision relates to an entitlement to acquire 
the site of the dwellinghouse at the coming into force of the 1993 Act. 

At present this is shown by s 25(1)(b) which deals with where an application is made 
in respect of a part of a croft, which consists only of the site of the dwelling-house on 
or pertaining to the croft and in respect of which a crofter is entitled at the time of the 
application, or has been entitled, to a conveyance by virtue of section 12(2) of this 
(1993) Act, and (the Commission) are satisfied that the extent of garden ground 
included in that part is appropriate for the reasonable enjoyment of the dwelling-
house as a residence;  

Bill Section 24C(2) modifies section 25(1)(b) (which provides for decrofting of the site 
of the dwelling-house on or pertaining to the croft) so that it applies only where an 
owner-occupier crofter is applying to decroft the site of a dwelling-house on the croft 
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and has not already obtained a decrofting direction in relation to another such site on 
the croft.  

To be more consistent, the proposed change might be amended as follows: 

25(1)(b) in a case where- 

 (i) the application is made in respect of a part of a croft, which consists 
only of the site of the dwelling-house on or pertaining to the croft, and  

 (ii) they have not previously given a direction [under section 24B(1) to 
the applicant] in relation to such a site on or pertaining to that croft, 

they are satisfied that the extent of garden ground included in that part is 
appropriate for the  reasonable enjoyment of the dwelling-house as a 
residence [.]; 

Comment E 

That access to other parts of the croft should be protected 

In 2007 there was introduced into the 1993 Act section 25(4A) which made  changes 
to the decrofting procedure. One of these was to ensure that the Commission will not 
give a direction if implementation of the decrofting would impede access to another 
part of the croft or other croft land. By deleting s.25(4A) this protection is lost when 
dealing with decrofting by owner-occupier crofters. 

I suggest that the proposed change is amended as follows: 

Amend s.24C(4)(c) to retain part of s 25(4A): 

Written notice of an application under subsection (4) above made in respect of 
a part of a croft consisting only of the site of the dwelling-house on or 
pertaining to the croft shall be given to the landlord by the applicant; and t  
The Commission --  

(a) shall not give a direction by virtue of subsection 24B on an application 
made in respect of a part of a croft consisting only of the site of the dwelling-
house on or pertaining to the croft unless they are satisfied (in addition to what 
is required by subsection (1)(b) above) that; and  

(b) may include in any such direction conditions for the purpose of ensuring 
that, 

implementation of the proposal would not prevent or impede access to 
another part of the croft or to other croft land. 
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Comment F 

Owner-occupier crofters: letting procedure under section 26J 

In his evidence to the committee, Sir Crispin Agnew mentioned Section 26J of the 
1993 Act as not being linked with s.19C(2) of that Act.(Notes 3d) 

This is a comment on the provisions for owner-occupier crofters introduced in the 
2010 Act. These relate to the duties placed on owner-occupier crofters. Section 37 of 
the 2010 Act inserted 10 new sections into the 1993 Act (sections 26A to 26H, 26J 
and 26K) which included setting out the arrangements for the enforcement of duties 
placed on both tenant and owner-occupier crofters.   

The missing linkage is with the Commission’s duty to take action where there has 
been a breach of duty. Unfortunately, read alone, new section 26J appears to be 
similar to the action for a vacant croft but it is in fact one of the enforcement powers 
provided to the Commission when an owner-occupier crofter has breached one of 
his duties. 

The Act reads:   

26J(1) The Commission must, unless they consider that there is a good 
 reason not to, direct the owner-occupier crofter to submit to them, before the 
expiry  of the period of 28 days beginning with the day on which the direction 
is given, a proposal for letting the owner-occupier’s croft. 

But the explanatory note says: “ Subsection (1) requires the Commission, unless 
they consider there is a good reason not to, to direct the owner-occupier crofter who 
has failed to comply with a duty under section 19C(2) to submit a proposal, within 28 
days of the Commission’s direction, for letting the croft.”  As it is for the Commission 
to act, I see no great mischief in leaving this as it stands, at least until consolidation 
is being seriously considered. 

Comment G 

Correction of “Background” in the Policy Memorandum 

In paragraph 7, the words owner-occupier crofters should read “owner-occupiers”. 

Comment H 

Use of term “decrofting direction” 

Bill section 1(2) introduces new subsection 24A(2) to the 1993 Act, including: “a 
‘decrofting direction’ is a direction that the owner-occupier’s croft is to cease to be a 
croft”. 

Unfortunately, by seeking to define ‘decrofting direction’ here, there is a failure to 
take account of the process of decrofting in subsections 24(2) & (3) and the fact that 
directions granted under those subsections are already known as decrofting 
directions. (See also Sir Crispin’s Note 4a.) 
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The terms for the various decrofting processes should be the same as elsewhere: 

 “grant the application” or 

 “direct that the croft shall cease to be a croft” 

To introduce the term “decrofting direction” at this time would be a mistake. 

Comment J 

When owner-occupier crofter transfers part of his croft 

Sir Crispin raised (in his Notes 3b) the matter of an owner-occupier crofter 
transferring part of his owner-occupied croft to another person.   

This is dealt with by section 19D: subsection (1) says an owner-occupier crofter may 
not transfer (whether or not for valuable consideration) ownership of any part of the 
owner-occupier’s croft without first dividing the croft into the part which the owner-
occupier crofter proposes to transfer and the part which the owner-occupier crofter 
proposes to retain. Subsection (2) provides that the owner-occupier crofter may so 
divide that owner-occupier’s croft only if the owner-occupier crofter first obtains the 
consent of the Commission to that division. Subsection (6) provides that any transfer 
of ownership of part of an owner-occupied croft which is not a new croft created 
through division approved by the Commission is null and void and subsection (7) 
allows the Commission in such a case to declare the original croft vacant.   

The plight of owner-occupiers discussed in Comment B above is therefore continued 
for those who are not owner-occupier crofters and further discouraged by stricter 
rules about dividing owner-occupier crofts. 

Comment K 

Historical context 

My explanation of the problem has already been quoted elsewhere but is included 
for completeness: 

“Recognising the owner-occupier crofter as a person who properly occupies a 
croft appears to prevent such a person applying to decroft any of his croft 
land. The changes that corrected the legal fiction - that a crofter who 
purchased his croft was the landlord of a vacant croft – have removed the 
right of an owner-occupier crofter to apply for a decrofting direction.  

The process of decrofting was introduced by the Crofters (Scotland) Act 1955 
for every holding in the crofting counties to which the Act applied became 
protected as from 1st October 1955 and a process was required whereby that 
protection was removed.  
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Prior to the Crofting reform (Scotland) Act 1976, applications to decroft croft 
land were available only to a landlord when a croft was vacant. The present 
provision is in s 24(3) of the Crofters (Scotland) Act 1993 and requires an 
application by the landlord of a vacant croft. 

Until 1976, no tenant crofters had any interest in decrofting land.  

When crofters were given the right of purchase in 1976, crofters proposing to 
purchase had an interest in knowing whether the land they intended to buy 
would be decrofted. This was explicitly allowed for in the 1976 Act (now s 
25(4) of the 1993 Act) “as if the land were a vacant croft and the application 
were made by the landlord”.  

From 2011, a croft occupied by an owner-occupier crofter could no longer be 
considered vacant, it being occupied in the plain meaning of the word. 
Whereas the s 23(12A) now allows any reference to a landlord in section 24 to 
include a reference to an owner-occupier crofter, this only allows an owner-
occupier to be treated in the same way as a landlord, for instance he would be 
the right person to make an application for decrofting. But it does not resolve 
the necessity in s 24(3) for the croft to be vacant before an application to 
decroft can be made.”   


