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Written submission from Calum MacLeod, Solicitor from Harper Macleod LLP 

Whilst I welcome moves to correct the legislative uncertainty surrounding decrofting 
by owner-occupier crofters, I too must agree with calls from my fellow solicitors, for a 
review of some of the provisions of current crofting legislation. 

The provisions of the Crofting Reform (Scotland) Act 2010 (“the 2010 Act”) seem to 
have introduced added uncertainty into the Crofters (Scotland) Act 1993 (“the 1993 
Act”), with this current issue surrounding decrofting simply being one of many 
anomalies which had come about as a result of the 2010 Act. 

Please note that whilst I think some of the provisions in Crofting legislation are in 
need of tidying up, I am not calling for reform of Crofting as such, but more of a 
review of the crofting legislation and the 2010 Act in particular to see where there are 
unintended consequences or anomalies as a result of some badly drafted provisions 
in the 2010 Act. 

I think some of the uncertainty has come as a result of the new definition of own-
occupiers, and the drafting surrounding definition and other provision following 
thereon in the 2010 Act. 

I noted the point that Neil King, made in his submission regarding those who own 
and occupy part only of a croft requiring the consent of all the other owners of the 
croft to apply to decroft, and I welcome Neil bringing this to wider attention. 

This seems to retrospectively punish those who purchased or who simply own part 
only (and occupied part only) of a registered croft and there are circumstances 
where it seems unfair to require them to get the consent of all other owners of a 
registered croft before apply to decroft. 

Unfortunately, as I understand it, in the scenario that Neil King outlines, the two 
“crofters” will not be owner-occupier crofters, in terms of the definition for owner-
occupier in the 1993 Act.  Accordingly I am not sure the solution he suggests will 
resolve matters, but it is an anomaly that should perhaps be examined. 

The definition of owner-occupier, brought into Crofting Law by way of the 2010 Act 
has caused further problems. This definition of owner-occupier, requires the person 
to be an owner of a croft; and they were either the tenant of the croft when the croft 
land was acquired or a crofter's nominee or an individual who purchased the croft 
from the constituting landlord (or a successor in title to any of those persons).  In 
addition, the croft must not have been let to any person as a crofter since it was 
acquired or constituted as a croft.   

Accordingly “crofters” who only own part (and occupy only part) of the crofts are not 
owner-occupiers.  The intent of the legislation was ensure (1) tenant crofters, and  
(2) those who owned and occupied crofts but were only “de facto” crofters (their legal 
status was in fact a landlord of a vacant croft) were subject to the same regulatory 
duties (and rights). 
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By way of example of how this is problematic, one of regulations which owner-
occupier crofters are now also subject to is to not sub-divide their croft and sell part 
of it, without the Crofting Commission’s consent.  This applies to owner-occupier 
crofters but not to landlords of a vacant croft, or those “crofters” who only occupy 
part of a croft (and may even be for all other intents and purposes crofters (except in 
law)).  The example of this would be a person who purchased their croft (and would 
have considered themselves a crofter prior to the 2010 Act), but nonetheless may 
have sold part of their croft (without decrofting) prior to the 2010 Act coming into 
force.    

The Minister for Crofting Roseanna Cunningham MSP, stated at the time of the 
introduction of the legislation as follows:- 

“There will be no more ending up with umpteen owners of different parts of an 
owner-occupied croft, making accountability for that croft extremely difficult” 

I appreciate that there are regulatory policy reasons for not desiring more than one 
“crofter” to occupy a croft as a registered crofter.  However, the rules leave 
somewhat of a two-tier system and allow the further sub-division of an already sub-
divided croft, even when the person may consider themselves to be a crofter. 

This is just a couple of examples of the anomalies thrown up by the drafting in the 
2010 Act.  There are more including some relating to the new Crofting Register.  

Accordingly I echo the calls for the some of the anomalies in crofitng legislation to be 
addresses, and to even look at consolidating the current legislation. 


