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11 December 2013 
 
Dear Mr Gibson 
 
When I attended the RACCE Committee meeting last week I agreed to follow up two 
outstanding points by letter. 
 
The first was an issue raised by Cara Hilton MSP asking for clarification of the sentence in 
Richard Lochhead’s letter dated 24 September 2013 which reads “Subject to certain limited 
exceptions, to be in the affected group you would need either to have served or received a 
dissolution notice for a Limited Partnership between 16 September 2002 and 30 June 2003.”  
In particular Ms Hilton sought clarification on the nature of the ‘limited exceptions’.  
 

The “limited exceptions” relate to two possible situations which arise from the 
legislation. The first originates from section 72(5). A notice by a general partner that he 
or she intends to become the tenant may be served under section 72(6). However, 
section 72(4)(a) disapplies section 72(6) where the conditions at section 72(5) occur.  
 
The conditions of section 72(5) are that the notice of dissolution of partnership was 
served before 4 Feb 2003 and that the partnership was dissolved in accordance with 
the notice and where the land in the lease was transferred or let, or under missives 
concluded before 07 March 2003 was to be transferred or under a lease entered into 
before 07 March, was to be let to any person. This in short was a transitional provision 
excluding section 72 where the service a dissolution notice after 16 September was 
giving effect to an arrangement that pre-dated 16 September. 
 
The second situation is where section 72(6) was applicable but the general partner 
chose not to give notice to the landlord in accordance with it. 
 
As neither scenario creates a 1991 tenancy by virtue of section 72 then they are not 
affected by the defect and do not therefore need to be included with in the proposed 
draft remedial order, despite the Dissolution Notice having been served in the period 16 
September 2002 to 30 June 2003. 
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The second point raised by the Committee was on whether there was any time bar issues 
associated with the proposed Convention Compliance Order.  Upon further consideration, it 
is not felt that the response regarding time bar can be amplified much further.  As I explained 
the Scottish Government cannot and does not accept liability for potential claims, the factual 
and legal basis of which are at present unknown. To the extent that any person may decide 
not to seek to make any claim for fear of time bar difficulties, such person will no doubt seek 
their own legal advice but we would point out that the law on this issue is flexible and a court 
can, in any event, allow exceptions. This again will be dependent on the facts and 
circumstances of each case. As a consequence we do not consider that the Order should 
include a provision to address time bar issues.  
 
I hope find this information helpful in addressing the two outstanding issues. 
 
 
Yours sincerely 
 
 
David Balharry 
Project Leader – ECHR Compliance Order 
 


