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SCOTTISH INDEPENDENCE REFERENDUM BILL 
 

SUPPLEMENTARY SUBMISSION FROM THE SCOTTISH COUNCIL FOR 
VOLUNTARY ORGANISATIONS (SCVO), SUPPORTED BY THE SCOTTISH 

TRADES UNION CONGRESS (STUC) 
 

Provided following oral evidence to the Referendum (Scotland) Bill Committee on 30 
May 2013 

 
Many thanks for inviting me to take part in the committee’s roundtable session on the 
Referendum Bill, which captured the key issues around voter registration. 
 
It was heartening to see that all the issues that we highlighted were emphasised 
throughout the recent parliamentary debate on the Franchise Bill. MSPs from all 
sides referred to the importance of increasing registration and participation, and of 
using this opportunity to improve turnout in future elections. 
 
It is clear everyone recognises the need for engagement of potential voters as a 
good idea. The key question is what is going to be done about it and who is going to 
do it. 
 
As I mentioned in my evidence, SCVO and the STUC have worked up a proposal on 
this matter following discussions with a range of civil society groups and political and 
public bodies. 
 
I have attached the formal proposal which we will be submitting to the Scottish and 
UK Governments. 
 
The aim is for a well-resourced voter registration campaign, which focuses on the 
people who traditionally don’t vote to make sure they are able to do so in the 
referendum. 
 
We would both strongly urge the Committee to endorse it and include it within the 
report recommendations. 
 
For background, the proposal came about following a round-table convened by 
SCVO to consider voter participation in Scotland, chaired by Professor Charlie 
Jeffery from the University of Edinburgh, with representatives from the Electoral 
Commission, the STUC, the Electoral Reform Society, the Yes campaign, the 
Poverty & Truth Commission, the Scottish Youth Parliament and the third sector. 
Unfortunately, Better Together were unable to attend but they are also aware of the 
proposal. 
 
Some of the key issues raised were: 
 

 Participation in our democracy is at an all-time low, reflecting an alienation 
from party politics and political decision making. The referendum and 
forthcoming elections ought to be an opportunity to revitalise public 
participation 
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 Everyone ought to have a role in considering Scotland’s future; particular 
emphasis ought to be placed on engaging with and listening to the voices of 
people who are most marginalised in our communities 

 Driving up voter registration and participation must be a strong priority. 
 
While many people’s view is that leading and co-ordinating awareness-raising is the 
role of the Electoral Commission, both the STUC and ourselves think that improving 
voter registration rates has to be led by well-established and trusted community 
groups, not a public body. 
 
This type of engagement, especially with traditionally ‘hard-to reach’ groups needs to 
be run in a participatory, bottom-up manner, which will increase people’s 
engagement and long-term participation in the political process. 
 
Dave Moxham from the STUC and I would be delighted to meet the Committee to 
discuss this matter further. 
 
John Downie 
12 June 2013 
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VOTER ENGAGEMENT PROPOSAL FROM SCVO AND STUC 

Summary 

Scottish society is clearly failing to engage politically.  The last Scottish Government 
election registered turnout of only 50.6% in Scotland, (with just 37.7% turnout in 
Glasgow Shettleston for example), and just 39.7% in last year’s local elections.  It is 
clear that something must be done now. 

We believe that all communities must be given the relevant support to hold informed 
discussions about the referendum in a bottom-up, participatory manner.  The 
resourcing of community groups and events that can facilitate dialogue in a neutral 
way is essential.   

Currently some third sector organisations are organising such work with the 
resources available to them.  This work is essential, not only to increase turn-out and 
engagement in the up-coming referendum and in future elections, but also to 
promote active citizenship.  However, there is a limit to what some organisations can 
do given their resource. 

SCVO and STUC therefore call on the UK and Scottish Governments to further fund 
this work.  The aim would be to divert small grants quickly and efficiently to 
Scotland’s communities to enable them to facilitate debate and promote active 
participation.  We understand that a number of Scottish organisations wish to assist 
in the delivery of this and we offer ourselves as administrative brokers in such a 
process. 

Policy context and rationale 

With low electoral turnout in Scotland (2012’s local authority elections having a 
turnout of just 39%), and the Electoral Commission’s research showing that young, 
urban, mobile and BME people regularly fail to register to vote, more needs to be 
done to engage the whole of Scotland in the debate and process for the upcoming 
referendum. 

Evidence from the Electoral Commission suggests that, whilst voter registration 
efforts are important at all times, major electoral events provide a particular impetus 
to such campaigns.  The referendum in 2014 provides a golden opportunity to 
achieve significant improvements in voter registration.   

We believe it is essential that all communities are given the relevant resources to 
hold informed discussions about the referendum in a bottom-up, participatory 
manner; we feel engaging communities fully with the issues encourages them to 
register and then vote.  The establishment, funding and resourcing of community 
groups and events that can facilitate dialogue in a neutral way is essential.   
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Such activity is not solely referendum-related – ensuring that we increase the 
number of registered and politically engaged people across Scotland should have a 
lasting effect on turnout in subsequent elections.  This is particularly important given 
the enfranchisement of 16 and 17 year olds for the referendum vote, and the 
importance of creating a habit of voting amongst the youth population.  

The Proposal 

We believe that the Scottish and UK Government should act to ensure there is:  a 
well-resourced voter registration campaign; objective information on what will 
happen post-referendum; and a concerted effort to engage with hard to reach 
groups. 

In particular, we call on the UK and Scottish Government to support programmes 
such as Scottish Community Alliance’s ‘Big Vote’ Referendum Road Show that 
seeks to enable debates on the referendum across Scotland through the use of local 
facilitators.  They already have over 20 community organisations on board, and the 
buy-in of both Better Together and Yes Scotland.  They are currently limited in the 
number of communities they can engage with due to funding constraints. 

Work such as this, led by well-established, trusted community groups and run in a 
participatory, bottom-up manner, will increase people’s engagement in the most 
important decision that Scotland currently faces, as well as increasing interest in 
voting across all communities in Scotland. 

The academic community should also be encouraged and supported to provide 
balanced and accessible information to which community organisations can be sign-
posted if that is their wish.  

SCVO and STUC propose that the UK and Scottish Government create a fund to 
support community activity around the referendum and voting.  We have already 
spoken to representatives from various third sector organisations who would be 
interested in taking such work forward if resources were available. 

SCVO and STUC would be happy to undertake the administration and governance 
of such a fund and scrutiny of project proposals.  We would ensure that all money is 
directed to grassroots organisations.  Funding would not go to support one campaign 
over another. 

Conclusion 

The referendum will see the people of Scotland make one of the most important 
political decisions in decades.  However, voter turnout is low in Scotland, and there 
is no guarantee that there will be improved turnout at the referendum.   

It is essential that people are both informed of the practicalities of voting, and feel 
engaged in the debate.  Community-led projects, suited to local people and their 
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concerns, are an essential part of this, and yet communities are not being supported 
to take part in this debate.   

We believe that a specific fund to support grass-roots work in this area is essential.  
Only by doing this will we ensure that the fate of Scotland is truly decided by all who 
live here, and ensure that, whatever the outcome of the referendum, we have a 
strong, healthy democracy to move Scotland forward. 
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REFERENDUM (SCOTLAND) BILL COMMITTEE 

Scottish Independence Referendum Bill – summary of evidence 

 

This summary covers all the oral evidence taken at the meetings on 9, 16, 23 and 30 
May but not the oral evidence from the DFM on 13 June. It also covers 
correspondence with the DFM and with Yes Scotland and Better Together (but not 
the Electoral Management Board) and all written evidence with the exception of the 
following:  

 Electoral Reform Society 

 Navraj Singh Ghaleigh 

 Glasgow Council for Voluntary Sector 

 David Hall 

 Highland Council (returning officer) 

 Inclusion Scotland  

 Inclusion Scotland (supplementary) 

 Law Society (supplementary) 

 London Scottish Conservative Club 

 John Macleod 

 SCVO supplementary (with STUC) 

 STUC 

 SYP 

 John Shields 

 Michael Forbes Smith 

 Nigel Smith (s.21) 

 Nigel Smith (sch 4) 

 Dylan Thomas 

 Jamie Wallace 
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GENERAL 

 No to AV had been “highly critical” of the draft Bill and welcomed “the fact that 
many of its deficiencies have been addressed”.  The organisation thought it 
positive that the Bill was largely based on PPERA, but regretted the fact that it 
carried over some aspects which “ought to have been amended”; it also 
expressed concern that “in a number of key areas, the Bill deviates from the 
PPERA template”. (w/e) 

 Willie Sullivan welcomed the long lead-in time for the referendum legislation, 
contrasting this with the much shorter timescales that applied in the case of 
the 2011 AV referendum. (w/e)  In oral evidence, he set out three key 
principles.  Firstly, “no set of interests should have more power and money to 
influence the outcomes” – and transparency should help ensure this.  Second, 
there should be room for challenge of what the campaigns are saying from the 
media and civil society.  Third, there was a need to recognise the paradox that 
referendums are “elite-driven undertakings”, despite their needing popular 
support – and people should either be honest about that, or “genuinely try to 
make it a process in which citizens can take part” (9/5, cols 351-2) 

 Professor Richard Wyn Jones, who had co-authored a book on the Welsh 
devolution referendum of 2011, said that the problems with that referendum, 
which was about “a rather arcane” choice between types of law-making 
powers, should not apply in the Scottish context, which was about “a 
fundamental constitutional issue”. (9/5, col 349) 

 The EMB said its aim was to declare “a result that everyone will trust – there 
must be no question about the integrity or accuracy of the process. To 
achieve this, guiding principles are that: 

o the referendum should be administered efficiently and produce results 
that are accepted as accurate; and 

o there should be no barriers to voters taking part.” (w/e) 
 

 The Electoral Commission had been working with the Scottish Government 
for a number of months and said “we are pleased that many of our 
recommendations have been taken on board … we believe that this is a 
strong piece of legislation that – if it is enacted within the anticipated timetable 
– will provide us with the necessary foundation and the time to deliver a 
referendum that truly puts the voter first and puts the voter at the centre of the 
planning”. (23/5, col 421) 

 Blair Jenkins said that Yes Scotland was “acutely aware of the historical 
importance of the referendum” and was “determined to run the kind of positive 
campaign that will engage and enthuse people in Scotland”.  Later, he added 
that the process was important, as well as the outcome: “It is hugely important 
that the people of Scotland feel that they have gone through a very good 
process.” (30/5, cols 465, 481) 

 Craig Harrow of Better Together said that the rules and regulations were “of 
heightened importance in a once-in-a-lifetime referendum”, and welcomed the 
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Electoral Commission’s recommendations as having delivered a “big step 
forward in ensuring that we have fair referendum rules”.  He also agreed with 
Willie Sullivan that “essentially, referendums are run by elites.  We must 
ensure that in this referendum we get to as many people as possible.” (30/5, 
cols 466, 481) 

EVIDENCE ON SPECIFIC PROVISIONS 

Section 1 – Question and date 

 The Electoral Reform Society (24) commented it was “happy” with the date of 
the referendum and the wording of the question. The ERS referred to its 
previous submissions in which it “made clear our support for the Electoral 
Commission testing and approving the question and we welcome the 
acceptance of their suggested changes. On timing, our experience of the AV 
referendum in 2011 made it clear that a longer rather than shorter lead in time 
to a referendum is to be preferred.” (w/e) 

Section 4 – CCO 

 LSS questioned why the criteria in section 4 for removing the CCO differs 
from the criteria in section 5 for removing an individual counting officer, and 
suggested the Scottish Government “should explain the rationale for this 
difference”. (w/e) 

Section 6 – Functions of CCO and COs 

 LSS questioned why s.6 does not match its PPERA equivalent, both by 
omitting the provision in PPERA that requires a local authority to put its 
officers at the disposal of the counting officer for its area, and by including an 
additional obligation on counting officers to certify the number of rejected 
ballot papers.  The Society suggested the Scottish Government should 
“explain the rationale for this difference”. (w/e) 

 The Electoral Commission (15) noted that the Bill (by contrast with election 
legislation) did not provide either a power or a duty for counting officers to 
promote voter participation in the referendum.  It suggested that “an explicit 
power or duty would clarify the intention of the Bill and enable counting 
officers to take forward their local public awareness plans with increased 
confidence”. (w/e) 

Section 8 – expenses of COs 

 This section allows Scottish Ministers to determine, by order, the maximum 
amount of the charges and expenses which the Chief Counting Officer and 
counting officers are entitled to have reimbursed by Ministers.  The LSS 
wanted to see a draft of the order before the Bill completes its passage. 

Section 13 – campaign rules, general offences 

 The LSS questioned why some of the offences created under this section 
carried heavier penalties than others, suggesting it may be based on “a 
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proportionality argument”.  It also thought it odd that the maximum term of 
imprisonment for the more serious offences was the same (12 months) 
whether the offence was prosecuted summarily or on indictment. (w/e) 

 The LSS said in its written evidence that the offences appeared to be “strict 
offences” without a defence of having a reasonable excuse.  However, in oral 
evidence, the Faculty of Advocates pointed out that in fact all the offences 
were qualified in ways that made allowance for the circumstances, so none 
imposed strict or absolute liability – a point acknowledged by the Society. (9/5, 
cols 341-2) 

Section 16 – referendum agents 

 No to AV pointed out that the deadline for appointing referendum agents of 25 
working days before the poll was earlier than the 16-day deadline in the AV 
referendum, suggesting this “increases the inconvenience for campaigners” 
(w/e). 

 Yes Scotland supported the existing provisions in the Bill, pointing out that 
there would be around 273 days between the Bill being passed and the 
deadline for appointing referendum agents, compared with only 50 in 2011.  
There were also differences in scale, with counting taking place in only 32 
local authority areas, compared with the 440 voting areas for the AV 
referendum in 2011. Its conclusion was that it was generally “of benefit to 
election administrators to know the identity of referendum agents as soon as 
possible in the process so that they have a local contact to discuss such 
matters as the arrangements for the opening of postal ballot packs in the 
area, local polling arrangements and the count”. (w/e) 

Section 17-20 – observers 

 The Electoral Commission pointed out that while PPERA provides for the 
code of practice for electoral observers to be published on a statutory basis in 
respect of elections, it does not apply to referendums unless provided for in 
the referendum legislation. It recommended amending the Bill to provide for a 
statutory code of practice, as this would demonstrate “a clear commitment to 
transparency by facilitating international scrutiny of a country’s electoral 
processes”. (w/e) 

Section 21 – information for voters 

 No to AV argued against giving the Electoral Commission a role in promoting 
understanding (as well as awareness) of the question, on the grounds that “it 
would be very difficult to do so without engaging with the issues on the Yes 
and No sides and thereby compromising their neutrality”.  It would, for 
example, be “impossible” for the Commission to “explain what it means for 
Scotland to become an ‘independent country’ without being either subjective 
or partisan” – and described this as a “high-level concern”. (w/e) In oral 
evidence, William Norton added that the combination of the question and the 
duty on the Commission would “create a massive headache for it”, and 
prompt it to produce “a very bland document”. (9/5, cols 369-70) 
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 Willie Sullivan agreed that the Bill gave the Electoral Commission “an 
impossible job”, adding that both sides in the AV referendum felt that the 
document the Commission created was biased “and that is going to happen 
again” (9/5, col 370) 

 The LSS considered this section important because it reflects Paragraph 
3.1(d) of the Code of Good Practice on Referendums drawn up by the 
European Commission for Democracy through Law (the Vienna Commission), 
requiring authorities to “provide objective information”.  (w/e) Michael Clancy 
was sure the Electoral Commission “will be able to distil the issues” and did 
not think anything in the Bill would make its role in providing objective 
information more difficult (9/5, col. 346) 

 When testing the question, the Electoral Commission said it was clear from 
people’s responses that “they wanted more information on the big issues, 
such as the economy, the monarchy, defence, immigration and citizenship, 
before they voted” and some also wanted to know more about what would 
happen after the referendum.  The Commission accepted that “it is not 
possible to produce genuinely neutral and authoritative information of the type 
that voters have expressed a desire for, but we believe that clarity on how the 
terms of independence will be decided would help voters to understand how 
the competing claims of the campaigns will be resolved.  … That might 
include information on how negotiations would take place between the 
Governments, the timescales for those negotiations, and so on”. (23/5, cols 
430-1)  

 Yes Scotland and Better Together agreed with the Electoral Commission that 
the Scottish and UK Governments should make clear in advance what 
process would follow either a yes or no outcome.  Blair McDougall understood 
these discussions were under way. (30/5, cols 483-4)  Blair  

 However, the two organisations differed on whether the duty on the 
Commission to promote understanding of the question was problematic.  
Better Together said that “it seems inevitable that attempts to impartially 
explain political aspects of the referendum question would be extremely 
difficult (rather than providing basic technical information or educating people 
on how to participate in the referendum)” – adding that the meaning of the 
question was “necessarily a matter of contest between the two campaigns.” 
(w/e)  By contrast, Yes Scotland said that “If the Electoral Commission does 
not consider a possible step in promoting understanding of the referendum 
question to be appropriate, there is no duty under the Bill to take it. A clear 
example of an inappropriate step to take in promoting understanding of the 
question would be a step which compromised its political neutrality. We 
consider that it is essentially a matter for the Electoral Commission to take a 
view on whether it is content with section 21 as it is framed” (w/e) 

Section 22 - guidance 

 The Bill currently enables the Electoral Commission to issue guidance to 
counting officers about their functions but does not enable the Chief Counting 
Officer with an equivalent power to provide guidance for counting officers, 
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even though the CCO will be responsible for the overall conduct of the poll. 
The Commission had therefore recommended that “a clear power for the CCO 
to issue guidance should be inserted in the Bill and the equivalent 
Commission power removed”. The Scottish Government had indicated that it 
was receptive to this suggestion. (w/e) 

Section 24 – Report on conduct of referendum 

 The LSS questioned whether it was realistic for the Electoral Commission to 
report “as soon as reasonably practicable” given what it was required to report 
on, and the timescales for participants to make returns to the Commission on 
their referendum expenses. (w/e) 

 In response to the LSS, the Electoral Commission advised they didn’t think 
there was a problem because the report on the conduct of the referendum 
covers the public awareness aspects “on the referendums that  took place in 
March and May last year, we presented our first reports about what happened 
in July, and our considered report, with issues arising and recommendations 
to the Parliament, came out in October” (23/5, col 437) However, the 
Commission highlighted they were discussing issues with the Scottish 
Government around reporting on its investigating and sanctioning powers as 
“we have to get the campaign returns in after three or six months, so we could 
not do a report ‘as soon as practical’ in that case”. (23/5, col 437) The 
commission said it was “open to having separate stage or two stage reporting 
or one omnibus report” (23/5, col 437) and expected these discussion to 
conclude “fairly soon”. (23/5, col 438) 

Section 30 – power to make supplementary etc. provision 

 No to AV said that the powers in this section could, in theory, be used to re-
write everything in the Bill before polling day.  It argued that there should be a 
deadline beyond which the conduct rules could not change, to provide 
certainty for campaigners and election staff. (w/e) 

 The LSS wanted Ministers to be required to consult on any subordinate 
legislation made under this provision. (w/e) In oral evidence, Michael Clancy 
said there was precedent for this in the High Hedges (Scotland) Bill – but  

Section 31 – power to challenge result 

 Richard Keen (Faculty of Advocates) noted that the cut-off for applying for 
judicial review of the result was set at 6 weeks, half the 3-month period used 
in other contexts – though making clear this was not a criticism (9/5, col 347).   

 Professor Mullen noted that the provision was similar to those in the 
legislation for the 2011 referendums on AV and Welsh devolution and in 
compulsory purchase and planning legislation (w/e and 16/5, col 398).  He felt 
that the 6-week period struck an appropriate balance – the period should not 
be too short, as the information needed to mount a challenge might not be 
available immediately, but there was also a clear need to achieve finality 
about the result.  Many things would follow from the outcome and “it would not 
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be in the public interest to unpick all those things six months or a year later”. 
(16/5, col 398) Professor Neil Walker agreed, noting that “time is of the 
essence in this particular context”. 

 Both Professors Mullen and Walker believed the purpose of the provision was 
simply to set a time limit for challenges on specific grounds, and not to restrict 
the right to judicial review more generally.  In Professor Walker’s view, this 
section was not intended to be “a general ouster clause, which would exclude 
all other forms of judicial review.  Even if it was intended as such, I do not 
think that it would necessarily have that effect.” (16/5, col 398, see also col 
400)  However, he also felt that it was very unlikely there could be grounds of 
challenge other than those made subject to the 6-week time-limit in section 
31.  One reason for this was that a referendum was different to an election, in 
that a referendum is a single, national poll.  As such, the only thing that can 
really be challenged is the overall result; there is no intermediate option, as 
there is with an election, of challenging the result in a single constituency.   

 Both professors considered whether a challenge to the outcome could be 
brought on the grounds that statements made by one side or the other about 
the subject-matter of the referendum were false.  Professor Mullen felt that 
“the risk that people will make outrageous statements simply has to be 
combatted by non-legal means … any attempt to regulate the distinction 
between legitimate debate and unfair and false statements is not feasible”.  
Professor Walker agreed, saying that anyone who tried to regulate such 
debate would find their neutrality compromised. (16/5, col 402) 

 Professor Mullen also noted that recent case law had established that people 
could bring judicial review proceedings on public-interest grounds in Scotland, 
as they have long been able to do in England, without having to establish a 
direct personal interest – but this remained very unlikely in relation to the 
referendum result, given the costs of bringing such a challenge and the risk of 
having to pay the costs involved if the challenge was unsuccessful.  Any such 
challenge was more likely to come from one of the campaign organisations, 
which already had enough “personal interest” and would not need to establish 
a public interest as well.  (16/5, cols 404-5)  

Schedule 1 – the ballot paper 

 The Electoral Management Board suggested that the official mark should be 
printed on the front, rather than the back, of the ballot paper “to facilitate 
identification of doubtful ballot papers at the count without the need to turn 
each ballot paper over”. (w/e) The Electoral Reform society agreed with the 
EMB’s suggestion. (w/e) 

Schedule 2 – Proxy and postal votes 

 Brian Byrne commented that the postal voting mechanism in the Bill was 
“fairly traditional”.  He said the UK Government had proposed some changes 
for the European Parliament elections and it would be worth considering 
“whether those changes can be incorporated in the Bill”.  The changes would 
provide for the early issue of postal votes and “a mechanism for cancelling a 
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postal vote if a person is no longer registered”. (16/5, col 381-2)  Mr Byrne 
also suggested there was an error in the bill, since it provided the same cut-off 
date for applications for proxy votes and postal votes, even though they were 
“usually a week apart”. (16/5, col 382) 

 The Electoral Commission (15) recommended changing the deadline for a 
proxy vote application from 5pm on the eleventh working day before the 
referendum (the same deadline as that for postal vote applications) to 5pm on 
the sixth day before.  This was because “a deadline closer to polling day gives 
those who are too late to apply for a postal vote another option”. It gave the 
example of the disruption caused by the Icelandic volcano prior to the 2010 
UK general election, where people who suddenly realised they would be 
unable to vote in person as they had planned still had time to appoint a proxy. 
(w/e) 

Schedule 2 - absent voters 

 The Electoral Registration and Administration Act 2013 introduced a number 
of changes to absent voting arrangements at future elections in the UK, which 
will be implemented for the European Parliament elections in May 2014.  The 
Electoral Commission (15) supported these changes on the grounds that they 
“remove administrative barriers to voting and improve the security of the 
postal voting system”, and recommended that they should be applied for the 
referendum. (w/e) 

Schedule 2 – para 45 (Destruction of copies of polling lists) 

 This provision was highlighted because it created an absolute offence and 
there was some concern that designated bodies might not be aware of this. 
The EMB advised the provision had been replicated from PPERA. (16/5, col 
397) 

Schedule 2 – para 48 (Supply of edited polling list to designated organisations 

 The Electoral Commission (15) repeated its concern (from evidence on the 
Franchise Bill) that only designated organisations would have access to the 
names and addresses of people on the Register of Young Voters.  It 
acknowledged the child protection issues raised, but felt it was important that 
all campaigners were “able to get their messages to all those eligible to vote”. 
(w/e) 

Schedule 3 – para 7 (Use of schools and public rooms for polling and counting 
votes) 

 The LSS questioned this provision on the grounds that it would enable the 
CCO to use free of charge, for polling or counting votes, meeting rooms 
maintained by a wide range of Scottish public authorities – and not just those 
meeting rooms maintained by local authorities (as was the case for the 2011 
referendum on the alternative vote). (w/e) Michael Clancy added in oral 
evidence: “I doubt very much that, say, the Mental Welfare Commission for 
Scotland will want a ballot box sitting in its vestibule on 18 September.” (9/5, 
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col 346). The Society raised the same point in relation to paragraph 7 of 
schedule 4 (use of rooms by designated organisations). (w/e) 

Schedule 3 – para 10 (Appointment of presiding officers and clerks) 

 The LSS noted that this prevents a person being appointed as a presiding 
officer or clerk if that person “has been involved in campaigning for a 
particular outcome”, but does not define what “campaigning” involves.  The 
Society argued that the restriction in the 2011 AV referendum legislation, 
prohibiting the appointment of those who had been employed by or on behalf 
of a permitted participant, was “narrower and clearer and can be interpreted 
with more certainty”. (w/e) 

Schedule 3 – para 15 (Admission to polling station) 

 The Electoral Commission (15) recommended that the rules providing for the 
rights and regulations of those attending polling stations be amended to give 
priority to voters and polling agents, with presiding officers able to regulate the 
numbers attending the polling station in various categories, but not able to 
exclude them altogether. (w/e) 

Schedule 3 – para 29 (Attendance at the count) 

 The EMB suggested that, instead of requiring notice of the time and place of 
the count to be published, the Bill should instead require such notice to be 
given to those entitled to attend.  This was because publishing the notice 
“would lead people to believe that they could just turn up at the count and 
walk in without any accreditation or without fulfilling any of the requirements”. 
(16/5, col 393)  Gordon Blair pointed out that there was not requirement to 
publish the notice in the context of an election, adding “if something was good 
for previous polls, why not have the same approach for this poll?”  (16/5, col 
394) 

 The Electoral Commission (15) said that the focus of rule 29 should be on 
ensuring that the count can be conducted efficiently and scrutinised properly.  
It therefore recommended that the counting officer should not be entitled to 
exclude referendum agents altogether, and that in exercising their general 
power to exclude people from the count, they should follow any relevant 
guidelines issued by the Chief Counting Officer or by the Commission. (w/e) 

Schedule 3 – para 33 

 The LSS suggested that this provision, stating that the decision of a counting 
officer in respect of a ballot paper is final, should be made subject to section 
31, which provides a right to challenge the outcome of the referendum, by 
judicial review, within 6 weeks of the result being announced. 

Schedule 3 – para 34 (Re-counts)  

 Mary Pitcaithly of the EMB said she expected the Board to issue guidance to 
counting officers about their power to order a recount, and that this “would 
help counting officers in the exercise of their discretion”.  She emphasised 
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that “all sorts of processes to double check and triple check results would be 
gone through before any announcement was made” (16/5, col 392) 

 Rule 34 of Schedule 3 makes provision for both the counting officer and the 
CCO to instruct a recount of votes in a local authority area where they believe 
it is appropriate to do so. However, it does not allow referendum agents 
appointed by registered campaigners to request a recount at local level in the 
same way that candidates and election agents can request a recount at other 
elections. The Electoral Commission recommended the Bill be amended to 
allow local recounts following reasonable requests from referendum agents 
appointed for the local authority area or counting agents designated for this 
purpose – citing the precedent set in the Parliamentary Voting System and 
Constituencies Act 2011.  (w/e) 

Schedule 3 - para 35 (Declaration of results) 

 Mary Pitcaithly said the EMB had a workstream to consider the steps involved 
in collecting and collating local results and coordinating the declaration of 
local and national results (16/5, cols 380-1) 

 Gordon Blair said that there was no provision in the Bill requiring local results 
to be declared, adding that “it is clear that the Bill is designed for a national 
result to be declared first before any local ones”.  However, when the 
Committee wrote to the Deputy First Minister on this issue, she said that Bill 
“requires counting officers to declare local results as soon as the CCO has 
authorised them to do so.  When the CCO is in receipt of all certified local 
results, the CCO will make the formal national declaration.  To allow flexibility, 
the Bill does not require that all local totals must have been declared before 
the national result is announced.”  This was a change from the consultation 
draft, which had required the national result to be declared before any local 
ones – an approach which the Electoral Commission and the EMB had 
suggested could be impractical. (w/e) 

 Harry Hayfield wanted more steps taken to enable international observers to 
attend the count.  He was also keen to see the count broadcast live on 
satellite as well as terrestrial TV, and for the count to take place during the 
following day (rather than overnight) to enable as many people as possible to 
watch it. (w/e) 

 The Electoral Commission explained “the purpose of the local count is 
absolute certainty. If the Chief Counting Officer is satisfied with the count, they 
will authorise the local counting officer to declare it locally” and confirmed “we 
expect the spirit of that, as contained in the Deputy First Minister’s letter, to be 
translated into legislation”. (23/5, col 451)  In supplementary evidence, the 
Commission (15a) said that normal practice in referendums was for local 
results to be declared as soon as they were ready and had been checked by 
the Chief Counting Officer – and it expected the same to apply with the 
independence referendum.  (w/e) 

Schedule 4 – para 5 (designation of lead campaigners)  
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Facility to designate one lead campaign only 

 A “high-level concern” for No to AV was the provision allowing the Electoral 
Commission to designate a lead campaigner for one side but not the other – 
which it described as a “significant deviation” from the “both-or-neither” rule in 
PPERA, which “creates the risk of an unfair referendum”.  In No to AV’s view, 
a one-sided designation would be very difficult to reconcile with the duty of 
impartiality on broadcasters, since it would give one side but not the other a 
right to referendum broadcasts; it would also be “clearly wrong in principle” to 
give only one side a free mailing to all voters.  No to AV suspected the 
purpose of the provision was to create a disincentive to “tactical non-
designation” by one side, which may have been what motivated the No side in 
the Welsh devolution referendum not to apply for designated status.  
However, No to AV argued that providing grants to both sides was likely to be 
a better approach to addressing this risk. (w/e) 

 Prof Wyn Jones said that the Welsh referendum experience had 
demonstrated that PPERA “allows for gaming” – “The no side chose not to 
apply for official designation, knowing that the impact of that would be that the 
yes side would then not be allowed official designation.  That was a levelling 
down of the playing field” and resulted in particular in “absurdly tight” spending 
limits. (cols 349-50)  For him, the lesson of the Welsh experience was that 
“PPERA is not fit for purpose”. (9/5, col 360)  He preferred the approach in the 
Bill, but agreed with Mr Norton that grants that can be spent on campaigning 
would also help.  (9/5, col 361) 

 Both Yes Scotland and Better Together confirmed their intention to seek 
designated organisation status.  Blair Jenkins said that Yes Scotland would 
“certainly apply”, while Blair MacDougall said he could not envisage any 
circumstances in which Better Together would not apply.  (30/5, col 467) 

 The Electoral Commission (15) said that its ability to appoint a lead 
campaigner on one side only reflected a recommendation it had made based 
on experience with the 2011 referendums.  In its comments on the 2012 draft 
Bill, the Commission had, however, noted that this approach could raise 
issues of fairness.  However, it had concluded that “in the circumstances of 
this referendum we are content that the risks of this approach are low”. (w/e) 

Timetable for designation of lead campaigns 

 A related point raised in evidence was that campaign groups may currently 
only apply to become designated organisations after the 16-week regulated 
period has started.  Peter Horne said that the Electoral Commission was 
“exploring with the Scottish Government the opportunity – which arises 
specifically because of how well prepared the poll is – to pull the designation 
timetable for lead campaigners forward”.  Under the Bill as drafted, since the 
lead campaigners would not be designated until at least 4 weeks into the 
regulated period, “the campaign period is actually compressed into 10 or 11 
weeks, rather than 16 weeks.”  John McCormick added that such a change 
would “preserve the purity” of the 16-week regulated period. (23/5, cols 438-
40)  
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 Both Yes Scotland and Better Together were keen to have the designation 
process completed as early as possible.  Blair Jenkins summarised his 
position as “the earlier, the better”, subject to the Electoral Commission 
following a proper process.  Blair McDougall took a very similar view, adding 
that early designation would “give certainty about status”. (30/5, col 467) 

 The Electoral Commission (15) said that this would be the first referendum 
where the enabling legislation was expected to receive Royal Assent 
significantly in advance of the start of the referendum period. In view of this 
the Commission thought there would be significant benefit in having lead 
campaigners designated by early May 2014, around a month before the start 
of the referendum period. This would reduce uncertainty and give the lead 
campaigners the full duration of the referendum period to make the most 
effective use of the benefits available to them. It would also simplify the effect 
of some of the Bill’s rules on donations and campaigning. (w/e) 

Schedule 4 – para 10  

 This allows the Electoral Commission to issue a code of practice on what 
expenses qualify as referendum expenses.  The LSS wanted this to be laid 
before Parliament promptly “so that those who will be campaigning know what 
expenses they can incur”. (w/e) 

Schedule 4, para 18 - Spending limits  

 One of No to AV’s “high-level concerns” was the approach taken to spending 
limits for the political parties, which sets an overall limit of £3 million for all 
parties and then allocates a share to each based on their vote share at the 
2011 election.  The policy aim appeared to be to secure a rough equivalence 
in spending between the two sides, but No to AV argued that the logic of this 
“top-down” approach would be to prohibit referendum spending by anyone 
other than the designated organisations – which “would be a major violation of 
the way in which democratic politics has been carried on” in the UK.  No to AV 
argued that the main parties opposed to independence would have 
significantly lower spending limits under the Bill than under PPERA-equivalent 
rules, while the SNP limit would only be slightly lower, and it doubted that the 
choice of this approach would do anything to enhance voter trust. (w/e) 

 In oral evidence, William Norton said that the PPERA approach, which he 
preferred, was bottom-up, based on the principle that “anyone can involve 
themselves in a referendum on either side, and their spending limit will 
depend on who they are” – which, for a political party, will depend on its share 
of the vote.  But the approach in the Bill is “to seek to cap total spending by 
the two sides, but it does not apply the logic of that all the way through” – this 
was “a half top-down approach that applies only to political parties and the 
two main campaigns” – which Mr Norton found “unconvincing”. (9/5, col 353)  
He went on: “Even if you take a top-down approach to capping limits for the 
two official campaigns and equalising the spending for parties, you will still 
have an imbalance at the bottom with regard to non-party campaigners, who 
can be funded by as many donations as they can raise”. (9/5, col 357) The 
logic of the Electoral Commission’s approach would be to prevent further 
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groups joining the more popular side as its overall spending limit would have 
been reached. (9/5, col 356)  

 However, Willie Sullivan said that “what the Electoral Commission proposed 
for the Bill provides a more level playing field than PPERA did” (9/5, col 354).  
In written evidence, he said the lower and more equal spending limits in the 
Bill, compared to those in the AV referendum, would reduce the potential for 
“wealthy interests” influencing the outcome.  (w/e) 

 Prof Wyn Jones said the Bill produced an outcome that was “roughly fair”, 
whereas the PPERA approach “would not look roughly fair to most people” 
and could result in there being “huge questions about the legitimacy of the 
process as a result” (9/5, cols 354-5) 

 Professor Walker felt that the Bill struck a good balance between the “top-
down” and “bottom-up” approaches:  

“On the one hand, there is value in having as precise a level playing-
field as possible; on the other hand, there is an argument for saying 
that there are so many voices in the referendum debate and that they 
do not necessarily divide into two obvious camps.  … I think that there 
is a bit of a trade-off between those two ideals or goals.  I like the 
approach that is taken in the Bill, which allows for other permitted 
participants.” (16/5, col 406) 

 The LSS also questioned the effectiveness of the sanctions against a failure 
to provide the Electoral Commission with a proper return in relation to its 
referendum expenses, given the length of time between when the expenses 
are incurred and when the return must be made.  It also suggested that 
returns should be published and not merely made available for public 
inspection. (w/e) 

 The Electoral Commission explained the principles on which its 
recommendations were based: “spending limits for a referendum should 
enable campaigners to campaign and set out their arguments to the voters …; 
limits should be in place to deter excessive spending; and the limits should 
not be so low that they encourage campaigns to distort the regulatory 
approach that is in place”. (23/5, col 422)  The Commission recommended 
£1.5m limits for designated organisations “having considered what would be a 
reasonable expectation of campaigners’ spend over a 16-week period”. (23/5, 
col 422) For political parties, the Commission took the view that the banding 
approach implied by PPERA would result in an “uneven distribution of funding 
on either side of the campaign” so instead it recommended limits based on 
“the share of the vote in the most recent election – the election to the Scottish 
Parliament”.  While the Commission recognised that “in a free democracy 
there is clearly the opportunity for other organisations to make their voices 
heard”, it felt that “there should be some controls and there should be 
transparency”.  The spending limit of £150,000 was set “by considering what 
activities organisations might undertake, and what it would be reasonable and 
appropriate for them to do”.  That was 10% of the limit for designated 
organisations, and aimed to “strike a balance between allowing people to 
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make their views heard but ensuring that they could not be a significant player 
in the debate without having appropriate electoral support behind them.” 
(23/5, cols 422-3) 

 The Electoral Commission said it would be inappropriate for it to seek to limit 
the number of campaigning organisations on either side, noting there was “a 
freedom of speech issue”.  Peter Horne also pointed out that raising funds for 
campaigning was difficult and that, while “multiple campaigns might register, 
but my view is that very few as a proportion will reach the limit of £150,000”. 
(23/5, col 428) 

 Yes Scotland said its preference had been for a spending limit of only £50,000 
for permitted participants, but it had accepted the Electoral Commission 
recommendation for the £150,000 limit that is in the Bill.  But Blair Jenkins 
warned that this was “a lot of money in campaign terms.  If a large number of 
entities come from outside Scotland, for instance, and put such sums of 
money into the referendum campaign, that would raise legitimate questions”. 
(30/5, col 471) 

 Denis Canavan said he could not envisage any of the organisations with 
which Yes Scotland was in contact having as much as £150,000 to spend, 
adding that it would “up to them to decide whether they want to register as 
permitted participants”. (30/5, col 474)  

 Blair McDougall said he understood the concern around the £150,000 figure.  
For him, the issue was about “rich individuals who have no real grass-roots 
support and who, it is feared, might come in and set up £150,000 funding 
vehicles”.  Better Together would seek to engage with the Commission on that 
issue.  (30/5, cols 472, 477) 

 Blair Jenkins took a similar view, saying that “the position on who can register 
and then proceed to spend large sums of money is very loose.  I agree that it 
would be pretty difficult to limit that or to put a controlling framework in place 
in respect of what constitutes a proper organisation to be a registered 
participant”. (30/5, col 477)  

Length of referendum (regulated) period 

 Willie Sullivan wanted the referendum period to be “as long as practicably 
possible” as it was only expenditure during that period that was covered by 
the spending limits. (w/e) 

 The LSS also questioned the effectiveness of spending limits that apply only 
during the 16-week referendum period: “As a control on expenditure this is not 
effective as expenses are currently being incurred without such controls.” 

 Professor Walker acknowledged that campaigning for and against 
independence was already happening – “it is an issue that has been bubbling 
under in Scottish politics for many years” – but he felt that trying to regulate 
campaigning “from day 1 … would be a minefield”.  He concluded it would be 
better to leave things as they are, “although a period of 16 weeks is perhaps a 
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bit too short”.  However, he also recognised that extending the period would 
have the complication of overlapping with the European Parliament elections 
in May 2014. (16/5, cols 408-9) 

 Peter Horne from the Electoral Commission explained that “there is an 
interlinked relationship between the amount of money that people are allowed 
to spend and the period of time that is set, so if you were to unpick one you 
would probably have to unpick the other … the limit of £1.5 million for lead 
campaigns essentially comes down to a few pence per voter per week.  As we 
extend the regulated period, we start to push that and make it tighter”.  
Overall, the Commission view was that “16 weeks was a sufficient time for 
people to build up to a campaign and put their arguments to voters”; there 
was an argument for extending the period slightly, but he was not convinced. 
(23/5, cols 438-9) 

 Better Together agreed with the Electoral Commission’s view that extending 
the regulated period would affect spending limits.  “It would be kind of 
unpicking things, which we would not recommend”.  Yes Scotland said that 
the “The difficulty of having a longer regulated period is that it would overlap 
with the European elections next year … we have ended up in the right place, 
and I am not concerned about the 16 weeks”. (30/5, col 485) 

Schedule 4, para 19 – common plan expenses 

 No to AV described this provision as “unworkable and misconceived”, noting 
that it is not found in PPERA.  No to AV recognised that it was intended to 
prevent spending limits being subverted by the creation of “dummy campaign 
groups”, but argued that this was more likely where there is no designated 
organisation on the relevant side, whereas this provision only applies where 
there is a designated organisation on both sides.  In that situation, No to AV 
felt that it would either encourage two groups working for the same outcome 
to coordinate their activities via the designated organisation (and so not use 
their own spending limits), or unfairly penalise them by counting the expenses 
of any jointly-organised activity towards the spending limits of both groups (so 
counting double).  No to AV also argued that, since the provision was only 
aimed at separate organisations working to a common plan, it would not 
prevent a group that had reached its spending limit shutting down and then re-
registering as a new organisation in order to get a new spending limit. No to 
AV felt the better way to address the potential abuse of spending limits by 
creating dummy organisations would be to strengthen the requirements on 
registering as a permitted participant, something that it felt would also reduce 
the administrative burden on the Electoral Commission in enforcing the rules. 
(w/e)  

 On the question of whether spending limits could be subverted by the creation 
of dummy organisations, Professor Walker pointed to the various rules in the 
Bill’s schedules which aimed to prevent this.  “I know that none of that is 
perfect, but often what you are talking about are not clandestine front 
organisations but ideological fellow travellers who are close in their objectives” 
– something he would not necessarily want to stop. Professor Mullen thought 
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that the donation reporting requirements would help to address the problem, 
because they would provide evidence during the campaign of where separate 
organisations were receiving funding from the same source.  “If it was thought 
that organisation A is really organisation B wearing a different hat, the 
donation trail might help to substantiate the case”. (16/5, col 407)   

 Peter Horne of the Electoral Commission explained its approach would be 
“first, to set out the rules clearly and to help people to understand how we will 
enforce them … that helps them to comply because the vast majority of 
organisations with which we deal are seeking to comply”.  The Commission 
also worked on the principle that “if people know that we have the powers 
available and that we are serious about using them, they are less likely to 
breach the rules”.  If there was evidence suggesting that organisations were 
“seeking to work together and breach the rules, we would have the 
appropriate powers to be able to act” – adding that “we will come down 
heavily on that sort of activity”.  However, Mr Horne conceded that 
enforcement could take time and that, in a one-off event like a referendum, 
there were “incentives for campaigners to do what they can before the event 
and take the consequences afterwards” (23/5, col 425).  

 Peter Horne recognised that whether money was being allocated in such a 
way as to circumvent spending limits, this would depend on the facts of the 
case.  There was nothing to prevent wealthy individuals funding a number of 
separate organisations all campaigning on the same side and each having a 
spending limit of £150,000.  But “if an individual was seeking to set up multiple 
organisations and was not only funding them, but controlling them in such a 
way that their activities were co-ordinated to avoid being duplicative, we would 
take action”.  However, he acknowledged there was “a slightly grey area as to 
what is egregious working together” and what was legitimate. (23/5, col 427) 

 Questioned about its staffing resources, the Electoral Commission said that, 
while it had only around 20 officials to cover the whole UK, it was confident it 
would be able to spot abuses.  “With the traditional links that the Commission 
has built up over a decade in Edinburgh and Scotland in general, and the 
support that we will have from both sides of the campaign as they police their 
opponents, we will have a lot of information coming in”. (23/5, col 430) 

 Craig Harrow explained that the aim was “clarity on which organisations are 
formally part of Better Together”.  This included sectoral groups – including a 
women’s group, a youth group and a business group – which, although 
politically autonomous, were not separate in terms of accounting.  Blair 
McDougall added that both they and the local groups were expected not to 
have their own bank accounts, so that any expenditure they incurred within 
the regulated period would be paid for from Better Together’s central bank 
account.  He went on to explain “if an individual wanted to financially support 
the work of one of our rural groups, they would donate the money to us rather 
than directly to the group and we would ring fence it to ensure certainty with 
regard to accounting”.  Mr McDougall later added that it was possible for other 
organisations to be established outside Better Together and to register as 
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separate permitted participants, but he did not currently anticipate that 
happening.  (30/5, cols 467-70, 472)    

 The Yes Scotland position was very similar.  Blair Jenkins said that “the key 
principle is transparency and ensuring that people understand the difference 
between the official campaigns and other bodies that might or might not have 
a view on either side of the argument”.  He mentioned Women for 
Independence and Business for Scotland as examples of groups that 
advocated a yes vote, but were not part of Yes Scotland – although he did not 
expect some of these to spend enough to require them to become permitted 
participants.  He said that local yes groups “have not been encouraged to 
open their own bank accounts”, adding that “there must be clear mechanisms 
to ensure that we are aware of any spend that is locally incurred by an official 
yes group”.  (30/5, cols 468-9) 

 Both campaign groups felt that the rules on common expenses were 
sufficiently clear.  For Better Together, Blair McDougall said that “if an 
organisation is co-ordinating with us, it will be in house so that there is no risk 
of our falling foul of that co-ordination issue” (30/5, col 472)  Blair Jenkins 
agreed, saying it was was “fairly clear” what the rules were where there was 
an intention to co-ordinate on campaigning or to have joint funding: “if we 
intend to be integrated with a group to that level, or to any extent, the group 
has to come under the funding limit for Yes Scotland as the designated 
campaign organisation”. (30/5, col 473) 

 Blair McDougall said that previous Electoral Commission guidance had been 
“incredibly stringent”, and he was “pretty confident” that the guidance for the 
referendum would “be strong enough to deter us from co-ordinating”, although 
he recognised that it was difficult to prevent that “while maintaining people’s 
right to free speech”.  He added that Better Together had concerns, which it 
was discussing with the Electoral Commission, about whether it was “logical 
to have such stringent controls” on the relationship between a cross-party 
campaign and the individual parties within it.  He said that the Commission’s 
guidance would appear to require Patrick Harvie, a Yes Scotland board 
member, to “forget what he knows about the Yes Scotland strategy when he 
then runs the Green Party campaign, and must ensure that those two 
strategies do not connect.  Given the cross-party nature of the campaigns, 
there is a risk of getting into some slightly ridiculous situations in that respect”.  
(30/5, cols 473, 476)  

 Yes Scotland had also been in discussion with the Electoral Commission, and 
Blair Jenkins said he expected the Commission to “give us very clear advice 
on what is and what is not permissible”.  (30/5, col 475)  

Schedule 4 - spending on broadcasting, mailshots etc.  

 Blair McDougall said that Better Together was “broadly speaking” content with 
what was in the Bill and the guidance and would “certainly have no problem 
with using free mailshots and thinks like that”. (30/5, col 479)  
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 For Yes Scotland, Blair Jenkins said he was concerned the two campaigns 
might only be allowed two broadcasts each during the 16-week regulated 
period, suggesting that four each would be more appropriate number.  He 
doubted that the two sides could agree on how much to spend on the 
production costs associated with such broadcasts.  Blair McDougall agreed 
that more airtime would be welcome, and said it was possible to create 
effective broadcasts even with limited budgets (30/5, cols 479-80).  

Schedule 4, Part 5 – Control of donations  

 Professor Mullen suggested that the donation disclosure threshold in the Bill 
could be lowered, since under the current threshold of £7,500 “quite a lot of 
substantial donations of several thousand pounds would not have to be 
disclosed”. (16/5, col 407) 

 The Electoral Commission said the Bill was “a significant improvement on 
previous legislation, in that there is transparency prior to the event”; the 
referendum was “the first for which reporting will be introduced for donations 
more than £7,500 in the regulated period. (23/5, col 426) Organisations were 
obliged to check that any donation of more than £500 was from a permissible 
source and to report it to the Commission if it exceeded £7,500.  But Peter 
Horne acknowledged “it would be possible to reduce that level if there was a 
view that that would increase transparency”. (23/5, col 426) 

 The Bill follows PPERA in requiring registered campaigners to ensure that 
donations and loans over £500 are from permissible sources, one of the 
criteria being that individual donors must be on an electoral register. The 
Electoral Commission was concerned that the Bill would make it difficult for 
campaigners to check the permissibility of some donations, since the Bill only 
requires EROs to provide a copy of the local government register to 
campaigners – unlike in PPERA referendums, where campaigners are entitled 
to a copy of all the relevant registers. In practice, campaigners would have to 
either rely on the donor providing evidence that they are on a register, or try to 
make arrangements to inspect other registers in person. The Commission 
said this would be a less robust process and would “place additional and 
potentially onerous burdens on both campaigners and donors”. (w/e) 

Schedule 4, para 25 – “Purdah”  

 No to AV noted that this provision matches one in PPERA aimed at 
preventing undue influence through the use of public resources, but said it 
was “not fit for purpose”, as it could not be effectively applied against 
Ministers, and the enforcement machinery was “too obscure and slow-working 
to provide any remedy even in a case that constitutes a clear breach”.  It 
wanted breach of the provision to create an offence, and for the purdah period 
to start more than 28 days ahead of the poll, preferably from when the Yes 
and No campaigns were designated.  Whether or not such changes were 
made, it advocated changes to schedules 5 and 6 to allow the Electoral 
Commission to compel compliance with the purdah provisions, and to apply 
civil penalties for any breach, in both cases to provide additional assurances 
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“that the referendum will be fought fairly, and be seen to have been fought 
fairly”. (w/e) 

 Blair McDougall of Better Together was concerned that there was a 
“messiness about the disconnect between purdah and the regulated period. I 
guess that the counter-argument would be that the business of government 
has to continue throughout that four-month period”. (30/5, col 488)  

 Blair Jenkins of Yes Scotland had not given much thought to lengthening the 
purdah period, but did not see a compelling case for doing so. (30/5, col 488)  

Application to UK Government 

 The LSS noted the provisions in Part 4 of schedule 4 about the 28-day purdah 
period being binding on Scottish Ministers among others, noting that the 
Edinburgh Agreement commits the UK Government to act according to similar 
rules during the same period.  (w/e) 

 Prof Wyn Jones strongly agreed that the same rules should apply to UK 
Ministers, “because neither Government is a neutral player in this particular 
fight”, but did not know how to make that happen.  He also acknowledged that 
purdah was “a difficult issue because it makes government difficult” (9/5, cols 
365-6) 

 Professor Mullen accepted that there was an asymmetry between the two 
governments, in that one was bound by statutory purdah restrictions, and the 
other only by an agreement.  He believed that any breach by the UK 
Government could still be challenged through judicial review proceedings, 
since there was an argument that the Edinburgh agreement was enforceable, 
by reference to the legal concept of “legitimate expectation”.  But he felt that 
“it would be more appropriate if, for both Governments, the purdah period was 
on a statutory footing” – adding that putting in place the relevant UK 
legislation “would be straightforward.  It is a matter of political will”. (16/5, cols 
410-11, 413)  

 Professor Walker agreed that, in order challenge the UK Government for 
breach of the purdah rules, it would be necessary to show that the Edinburgh 
agreement was enforceable, but felt there was “a very good chance” that this 
could be achieved, on the basis that the Edinburgh agreement was “a kind of 
law or a quasi-law”, and that it created a legitimate expectation.  On this basis, 
he felt, legislation to provide a statutory basis for purdah restrictions on the 
UK Government “would be an unnecessary additional hurdle”.  (16/5, cols 
413-4) 

 John McCormick of the Electoral Commission said there was “a tradition of 
Governments accepting and observing” purdah rules.  His colleague Andy 
O’Neill pointed to paragraph 29 of the Edinburgh Agreement, which 
committed the UK Government to abide by the same purdah rules as the 
Scottish Government, saying “that commitment is already there in writing”.  
(23/5, cols 442-3)  
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 Dennis Canavan wanted both Governments to be under statutory obligations 
to apply the purdah rules, suggesting that representations could be made to 
the UK Government “to introduce a statutory instrument or something”.  (30/5, 
col 486) 

 Craig Harrow of Better Together did not have a view on whether legislation 
was needed to enforce purdah rules on the UK Government, pointing to the 
commitment it had already made in the Edinburgh Agreement.  He pointed out 
that there was precedent for this approach since “during a Scottish general 
election, there is an agreement but there is no statute, as there is for when 
Westminster is in purdah”. (30/5, cols 486, 490-1) 

Effectiveness of purdah (enforcement) 

 Should there be a legal challenge under the purdah rules, Professor Mullen 
said that the courts might be willing to say that an illegal act had taken place, 
but might be reluctant to go further and draw any conclusions about whether it 
had affected the outcome of the referendum.  He also noted that a court ruling 
issued before the referendum itself could be “significant beyond its actual 
legal outcome” since the very fact of the litigation “might create reputational 
damage for one side or the other”.  (16/5, cols 411-12)  

 John McCormick of the Electoral Commission felt that because the two 
Governments were on opposite sides, “the monitoring and scrutiny will be 
quite intense” and there would be “active public scrutiny of whether each side 
is obeying the rules”. He felt it would be “presumptuous for the Electoral 
Commission, as a regulator, to comment publicly on the conduct of the 
Government or the Parliament.  That is why we believe that public scrutiny is 
the best test in this regard.”  He did not anticipate breaches of the purdah 
rules, adding that the Commission “cannot have a role in monitoring or 
scrutinising” them.  (23/5, cols 442-3) 

 According to Blair McDougall of Better Together “the real sanction, or what 
makes us behave ethically, is the court of public opinion and the increased 
scrutiny that comes from the media during that time”.  (30/5, col 486) 

 Both campaigns considered announcements by both Governments would 
continue during that part of the regulated period not covered by the purdah 
rules.  As Better Together put it, “the business of government, in Scotland and 
across the UK, will continue”. (30/5, col 487) 

 The Electoral Commission (15) advised that the approach taken in the Bill 
was narrower than that at PPERA referendums, and did not make any 
provision for sanctions in respect of breaches.  The Commission noted that 
the UK Government “does not intend to put its Edinburgh Agreement 
commitment on a statutory basis”, and that the Commission would therefore 
not have a regulatory or sanctioning role in respect of the purdah restrictions.  
This was “not in itself a concern, provided that both Governments explain to 
voters how the Edinburgh Agreement commitments will be observed”. (w/e)  
In supplementary evidence (15a), the Commission added that it had invited 
both Governments to provide contact details for the officials who would deal 
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with complaints about breaches of the Edinburgh Agreement, and would 
include those in its own guidance material. (w/e) 

Application to non-public bodies supported by public funds 

 One of the specific concerns raised by No to AV was that the purdah provision 
was more limited in scope than the PPERA equivalent, as it didn’t cover 
bodies that, although not public authorities, were mostly reliant on public 
funds (including EU funds).   

 However, Peter Horne said it was an Electoral Commission recommendation 
that purdah should only apply to the Scottish Ministers and a few other public 
bodies.  The referendum involved “an intensely important discussion about 
the nature of democracy in Scotland, but there will also be a requirement for 
on-going Government and public administration, and a line needs to be drawn 
at some point”.  He felt the PPERA rules were “so broad that entirely valid 
activity that was undertaken by organisations could be seen as being 
covered”.  He went on to explain that it was not the Commission’s role to 
police what is said by organisations that receive public funds: “Our role is to 
consider where people are spending money and whether or not the sources of 
that money are permissible.  If organisations become participants – they 
would need to become regulated campaigners – we will regulate them at that 
point”. (23/5, col 446) 

 On the question of how the purdah restrictions would apply to MSPs and MPs, 
Peter Horne said that the main restrictions on how public funds could be spent 
came from parliamentary codes of conduct.  It was already against the law for 
parliamentarians to use public money that is provided to support them in their 
constituency business for political campaigning.  Any breach of those rules 
would be dealt with by the appropriate parliamentary authorities. (23/5, cols 
444, 447) 

 The Electoral Commission (15a) pointed out that any individual or 
organisation, whether or not they receive public funds, would be able to spend 
up to £10,000 on “promoting or procuring an outcome” at the referendum 
without being subject to regulation. Organisations that receive public funds will 
of course need to comply with any restrictions that apply to their use of those 
funds.  Compliance with these restrictions would be a matter for the relevant 
funding body or any appropriate regulator rather than for the Commission. 
(w/e) 

Use of public funds by parliamentarians 

 In relation to the use of public funds to campaign, Blair McDougall of Better 
Together said that “both Parliaments already have fairly clear rules about 
what constitutes political campaigning and the use of expenses”. (30/5, col 
486)  He believed “similar standards should apply to both Parliaments” and 
that “both Parliaments will have to look at their procedures and issue new 
guidance”. (30/5, col 491) 
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 But Dennis Canavan of Yes Scotland was concerned that the Westminster 
rules “appear to be a bit more flexible” than those of the Scottish Parliament, 
and suggested that the Speaker of the House of Commons could be asked “to 
ensure that during the period MPs abide by a code of conduct that is very 
similar to that which operates in the Scottish Parliament”. (30/5, col 487) 

Schedules 4-6 (enforcement) 

 No to AV said it was “laughable” (w/e) that there were detailed rules for 
campaigners to follow which were “extremely onerous.  However, in PPERA 
and the Bill, only one provision catches the minister with his ministerial hat on, 
and it is the weakest provision in PPERA” (9/5, col 364) 

Schedule 6 – civil penalties 

 No to AV noted that the schedule 6 provisions were based on provisions in 
PPERA which, it said, had not yet been commenced – including a provision 
allowing the offences and rules which are to be covered by the civil penalties 
regime to be specified later in subordinate legislation.  But No to AV said there 
was no reason in this instance to follow this approach, arguing that the 
relevant offences and rules should be specified in the Bill, something that 
“would greatly assist prospective campaigners, election officials and the 
Commission itself”. (w/e) 

 The Electoral Commissions explained that it was now normal practice for it to 
have civil as well as criminal sanctions available.  While some time would be 
required to consult on its approach, the Commission envisaged relying on 
established practice in applying the civil sanctions regime. (23/5, col 452-3) 

 Yes Scotland pointed out that the relevant PPERA provisions were in fact 
brought into force in 2010, together with a UK civil sanctions order specifying 
the offences and rules to which the PPERA civil penalties regime applies.  In 
its view, that order gave a good indication of what provisions in the Bill were 
likely to be subject to civil penalties, so it did not have a strong view on 
whether the relevant statutory provision for the referendum was made in the 
Bill or by a later statutory instrument:  “The end result would be the same”. 
(w/e) 

 

OTHER ISSUES 

Grants to campaigners 

 No to AV noted the lack of provision for grants to campaigners, despite this 
being a key recommendation of the Committee on Standards in Public Life.  
While grants were available in other recent referendums, they could not be 
used to cover the cost of preparing campaign broadcasts or free-post 
mailings.  No to AV argued instead that grants should be available only to 
reimburse such expenditure, to help ensure that the public receives a 
minimum level of information from both sides, but with the grant capped at 
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£150,000 for each designated organisation and at 50% of expenditure 
incurred.  (w/e) 

 In oral evidence, William Norton explained that the grant could only have been 
used for things like computers “which would not be useful to the main 
elements of a designated campaign”.  No to AV had to commit, in advance of 
being designated, to spending around £1 million on TV broadcasts and 
leaflets: “in effect I bet my house on being able to raise the moneys”. (9/5, col 
351) 

 Prof Wyn Jones agreed that, in Wales, “there was money available to pay for 
stuff that people did not need to pay for” such as computers, whereas the 
things they needed to pay for, such as leaflets and broadcasts “was all stuff 
that the campaigners could not spend money on” – making the money 
“pointless, in a sense”. (9/5, col 367) 

 Willie Sullivan also regretted the lack of provision for grants that could be 
used for campaigning, saying it “would be an additional improvement” (col 
357).  In particular, he felt that those arguing for the status quo would have “a 
huge advantage” in securing donations from vested interests – and described 
this as “a good reason for having a public grant”.  However, in view of the 
electoral incentive on campaigns to “exaggerate, mislead and misinform 
voters” and the loss of legitimacy facing political parties (w/e), he suggested 
instead “giving public money to a process of citizens’ engagement and 
awareness raising”. (9/5, col 367) 

 However, Professor Walker was sceptical about public grants being required 
in the circumstances of the referendum, saying “I can imagine situations in 
which one might be extremely concerned about the asymmetry of resources 
between the two sides and one might want to do certain things such as 
provide public funding as a way to resolve that.  I might be naïve, but I do not 
think that we are in that situation … I do not see this as a situation in which 
millionaires can buy the result.”  

 Yes Scotland said it was not seeking a grant, adding: “There is no need for 
public funding for this referendum and absolutely no public appetite for it”. 
(w/e) 

 Better Together noted “it seems that the issue of grants to designated 
organisations is most important when either the issue in the referendum is not 
emotive enough for campaigns to successfully raise funds or when, as 
happened in the recent Welsh Referendum on additional powers, there is 
doubt over whether a campaign to argue the case for one side of the 
referendum will exist. Clearly neither of these seems to be the case with the 
referendum”. (w/e) 

Gaelic and other languages 

 Bord na Gaidhlig was disappointed that the Scottish Government appeared to 
have rejected the idea of having a bilingual English-Gaelic ballot paper.  It 
said that the Gaelic Language Act 2005 required Ministers to take steps to 
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secure Gaelic’s “equal status” and that this was a separate issue from the 
ability of Gaelic speakers to understand English.  In view of the number of 
bilingual voters, the Bord thought it would “ironic as well as unjust” if Gaelic 
was “marginalised in the context of the referendum ballot”.  (w/e) 

 Arthur Cormack agreed that Gaelic should be included in the ballot paper on 
the basis of the equal respect the language was owed as an “official language 
of Scotland”.  In his view, the fact that Gaelic speakers could comprehend the 
question in English “misses the point somewhat”, since the Electoral 
Commission had not been asked to test a bilingual question.  Nor, in Mr 
Cormack’s view, was it relevant to cite precedent from the 1997 devolution 
referendum since that pre-dated establishment of Gaelic’s official language 
status and the preparation of a National Gaelic Language Plan.  (w/e) 

 No to AV thought it odd that the question and ballot paper were provided only 
in English, considering this a “low-level concern from the point of view of voter 
engagement”.  It wondered whether Gaelic-language referendum broadcasts 
had been considered.  (w/e) 

 The Electoral Commission advised “we tested the question that we were 
given by the Government, which was in English. During that process, we 
tested the question with groups of Gaelic speakers in different parts of 
Scotland to ensure that there were no ambiguities for anyone whose first 
language is Gaelic and whose second language was English”. (23/5, col 451) 
On a Gaelic question the Commission said “we would strongly recommend 
that it be tested separately from the English language question”. (23/5, col 
451-2) However the Commission said “public information campaigns and 
information that will be available in polling places on how to vote … will be 
available in Gaelic as well as many other languages”. In practical terms “it 
would be for, the Chief Counting Officer, to guide or direct the counting 
officers to use those posters as appropriate”. (23/5, col 452) 

The Electoral Commission – general 

 Michael Clancy said the LSS had no general view but in his personal 
experience, the Commission had “acted with utmost integrity”. (9/5, col 345) 

 Prof Wyn Jones said that the Electoral Commission’s report on the Welsh 
devolution referendum “was an exercise in self-justification – pure and simple” 
and it “made no real effort to think critically about its own role”. (9/5, col 350)  
Feedback from those involved included “a lot of critical noise about the 
Commission, particularly about how incredibly cautious and often opaque its 
responses to queries were” (9/5, col 368) 

 In response Professor Wyn Jones’s comments, John McCormick said he was 
“quite surprised and a bit disappointed”. He explained that Commission 
reports were “based on externally verified data”, and had to “survive line-by-
line scrutiny by the commissioners, who ensure that they are robust, 
independent and based on the right kind of data – as you would expect from a 
public regulator such as the Commission”. (23/5, col 435)  He said lessons 
had been learned from previous referendums, particularly about the need for 
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proper planning and an adequate timescale from passing the legislation to 
polling day. Peter Horne added, as examples of lessons learned, the 
importance of pre-poll reporting to provide transparency about campaigners’ 
sources of funding, and the need to enable a lead campaigner to be 
designated on one side only, as a disincentive to tactical non-designation. 
(23/5, col 436) 

 Most of the participants in the Committee’s round-table session had had some 
engagement with the Electoral Commission.  Euan Page of the Equality and 
Human Rights Commission said there was an on-going dialogue, but that the 
two bodies had “not had a sustained conversation thus far”.  John Downie of 
SCVO said it always talked to the Electoral Commission, and had already 
invited it to its own round-table discussions.  Kyle Thornton praised the 
Commission for its website and videos on voter registration, but felt the 
Commission needed to do more to engage directly with young people, 
including through the SYP. (30/5, cols 505-7) 

Electoral Timetable and Index 

 Mary Pitcaithly felt that including a timetable in the legislation would be 
“helpful for administrators” to help ensure that “everybody has a clear 
understanding of all the dates”. (16/5, col 380) Gordon Blair agreed, saying 
such a timetable “aids understanding of the legislation and minimises the time 
taken to apply it”.  While he acknowledged a timetable was “cosmetic”, he felt 
it was “a useful and practical tool”. (16/5, col 380) Mr Blair added that an index 
or contents for the conduct rules would be normal in electoral legislation and it 
would aid understanding to have a similar “quick reference” in the Bill. (16/5, 
col 394) 

 A related question concerned whether the Bill should provide for days of 
public thanksgiving or public mourning to be disregarded in the calculation of 
certain key dates. The EMB raised this as an issue in relation to the cut-off 
date for registering to vote (paragraph 18 of schedule 2), pointing out that the 
Bill was inconsistent with legislation for local government elections.  Similarly, 
the Law Society of Scotland questioned why such days were not excluded in 
calculating the deadline for giving notice of the referendum (Rule 1(2) of 
schedule 3), contrasting this with the legislation for the 2011 AV referendum, 
and the deadline for appointing polling and counting agents (Rule 14(5)). In 
oral evidence, Brian Byrne said that such days should be treated in the same 
way as Saturdays, Sundays and public holidays – that is, as days disregarded 
in the calculation of timescales.  The problem was that such a day could be 
announced at short notice, leading to unanticipated changes to the dates on 
which certain deadlines fall.  However, as Mr Byrne pointed out, should the 
days affected included the date of the referendum itself, there was provision in 
the Bill to defer the referendum to a later day (section 1(6)). (16/5, cols 394-6) 

Turnout and numbers of polling stations etc. 

 Mary Pitcaithly assured the Committee that one of the EMB’s key principles 
was that “there should be no barriers to people who want to vote”, adding that 
a situation where, because of the need to queue, people were getting fed up 
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and leaving “would not be acceptable”.  The EMB would “look carefully at the 
projected turnout figures when we make our final decision on how many 
polling stations to have” – although she also pointed out a significant increase 
in postal voting could offset any increased turnout in terms of the numbers 
using polling stations on the day.  She explained that it was normal practice in 
elections to plan for turnouts of 70-80%, even though actual turnouts were 
around 50%, so a high turnout in the referendum would not necessarily 
created difficulties even if the number of polling stations was the same as for 
an election.  She and Gordon Blair explained that turnout was assessed 
locally, by returning officers, based on press coverage and feedback from 
parties and candidates. (16/5, cols 383, 385-7)  

 Better Together echoed these comments, adding that the challenge for the 
Electoral Commission was “ensuring that, in a high turnout, we do not have a 
situation in which people who might not have voted before or been registered 
before are moved to vote and turn up at a polling station but discover that they 
do not have the franchise”. (30/5, col 482)  

Encouraging participation and raising awareness 

 Blair Jenkins said that Yes Scotland was “focused on getting a high turnout. 
For all sorts of reasons, that is hugely important.  Therefore, we will be 
involved with the Electoral Commission—and, I am sure, with Better 
Together—in any initiative that is aimed at building voter awareness, building 
public awareness and ensuring a high level of participation. Separately from 
that, we will do our own things to try to secure greater participation and 
turnout.” (30/5, col 482)  

 John Downie of the SCVO noted concerns about the low turnout at recent 
elections, saying it was “clear that many of our citizens are disengaged from 
the democratic process or politics itself”.  It had recently held a round-table 
session with both campaign groups, academics, third sector organisations 
and others to discuss how this problem could be addressed.  The answer, he 
felt, was not really about providing information or raising awareness of the 
referendum, but about giving local people an opportunity to discuss the issues 
that matter in their communities.  This would be a bottom-up rather than top-
down approach: 

“We and the STUC believe that the UK and Scottish Governments 
need to think about how to facilitate that process, for instance by 
setting up a fund that community organisations can access in order to 
set up a series of discussions.”  

He gave the example of Local People Leading as the sort of small-scale 
community organisation that could, with some oversight, play such a role – 
something that “would be a neutral way of engaging people in the debate”. 
(30/5, cols 493-4, 496) 

 Bill Scott of Inclusion Scotland agreed, saying there was “a serious degree of 
disengagement among a lot of people in our most deprived communities and 
in particular marginalised groups, such as disabled people”.  For him, the 
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main challenge was to make people realise that it related to something that 
was relevant to their lives.  What was required was “active participation and 
drawing people into the process rather than just letting things flow and hoping 
that people turn up on the day”.  People in deprived communities “need to 
know what the referendum means to their everyday lives, to make it real for 
them”.  (30/5, cols 494-5, 497) 

 Euan Page of the EHRC agreed, noting that a key conclusion from the 
SCVO’s round-table meeting was “the idea that, if we want people to engage 
in debate about the constitution, the last thing that we want to talk about is the 
constitution”.  People were “utterly disengaged from the language and 
arguments of high constitutional politics” – what was needed was to start with 
what exercises people – for example, practical problems with the delivery of 
key public services that they rely on in their personal and family lives.  (30/5, 
col 509) 

 Kyle Thornton MSYP felt that the referendum had engaged young people’s 
interest in a way that party politics did not.  He said it was “for the campaigns 
to make the case and for the third sector to help to provide the forum for, and 
access to, the debate”.  The SYP could help to mediate debates involving 
young people.  Efforts were needed to target groups “that find it harder to 
engage in the debate” – noting that “a lot of the debate in the media is very 
detailed and for a lot of people, it just goes over their heads”.  But his 
particular concern was that awareness-raising and engagement efforts could 
be wasted if people did not realise that they needed to be registered in 
advance, and found themselves unable to vote on the day. (30/5, cols 495, 
504). 

 Professor Aileen McHarg pointed out that registration and turnout, although 
connected, were not the same.  Non-registration was about more than just a 
lack of engagement; there were “all sorts of reasons why people in deprived 
communities do not register” – including “fear of being on the register and the 
publicity that comes with that”.  She felt that people were being “turned off by 
the way in which the debate is currently being conducted”; what was needed 
was engaging people in a serious way that does not necessarily require jazzy 
videos and gimmicks”. (30/5, cols 496, 508) 

 Bill Scott agreed on the point about non-registration, adding that a lot of the 
fear dated back to the 1980s, when people got into the habit of not registering 
in order to avoid having to pay the poll tax or community charge. (30/5, col 
497) 

Polling Place/Stations 

 Gordon Blair noted that a mandatory review of polling places for Westminster 
elections was due to begin in October 2013, which could impact on all the 
polls due to be held in 2014 and 2015.  In his view “The last thing that we 
want to do is to chop and change the polling places.”  Mary Pitcaithly added 
that the number of polling stations required for the European elections in May 
2014 could be lower than for the referendum, given the anticipated difference 
in turnout, and this was something returning officers would need to consider 
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carefully.  “We need to make every effort and take every opportunity to ensure 
that people understand where they should vote. Where there is a difference 
between the two sets of elections, we will need to highlight that.”  Additional 
signage and stewarding might also be required.  (16/5, cols 388-9)  

Presiding Officer new power to “control” 

 In its written evidence, the EMB suggested that presiding officers should be 
given “power to limit the total number of persons in the polling station at any 
one time”. (w/e) Gordon Blair explained in oral evidence that this was because 
the anticipated higher turnout could require more polling stations being 
accommodated within each polling place, which “would reduce the available 
space in buildings”.  In addition, he said, “under the bill, people who have 
never before had the right to attend elections will be entitled to be in polling 
stations”. (16/5, cols 383-5)  Mr Blair suggested that such a new power could 
be enforced in the same way as existing powers to remove people causing a 
disturbance. (16/5, col 389)  

Conduct of the poll etc. 

 Gordon Blair explained that presiding officers would be trained to manage and 
enforce rules and guidance on conduct in and around polling stations – 
including preventing political material being displayed.  Mary Pitcaithly added 
that training used to be “fairly perfunctory” but the EMB had “beefed that up 
quite a lot in recent years”.  She said there would inevitably be some issues to 
deal with on the day, but the EMB’s main concern was “in ensuring that a 
consistent approach is taken across the country” based on a single set of 
guidance.  (16/5, cols 383-5)  

Data protection 

 Ken Macdonald of the Information Commissioner’s Office (ICO) said it had 
given guidance to parties and campaigners in elections, and taken 
enforcement action for breaches of the Privacy and Electronic 
Communications (EC Directive) Regulation 2003 (PECR), which “covers 
telephone marketing, spam texting and so forth”.  The ICO had already written 
to Better Together and Yes Scotland “to remind them of their obligations”, and 
planned also to work with the Electoral Commission, so that issues raised by 
PECR were covered in the Commission’s guidance to political parties.   

 The ICO also had its own monitoring and compliance powers under the Data 
Protection Act 1988, and could take action if public complaints were made to 
it; it would be working with the Electoral Commission to ensure the public 
were aware of the ICO’s role in enforcing the data protection legislation.   

 Ken Macdonald did not have any particular data protection concerns about 
the Bill as drafted, and described the provisions to protect children and 
anonymous voters as “quite reasonable” and as appearing to “fit in with the 
data protection legislation”.  Overall, he was “pleased that, in this Bill and in 
the Franchise Bill, data protection has been taken very seriously”. (23/5, cols 
453-7) 
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Information in alternative formats etc 

Easy Read format 

 Bill Scott of Inclusion Scotland advocated the provision of information in “Easy 
Read” format.  Designed for people with learning impairments, it also worked 
well for people with low literacy levels and was “a really good way of 
communicating with the whole electorate”.  Easy Read information helped, in 
particular, to avoid confusion and increase people’s confidence that they 
could understand what to do and not risk making a fool of themselves in 
public.  (30/5, col 498) 

 In response, the Electoral Commission (15b) stated “We routinely produce 
key voter information in Easy Read format and we would expect to make any 
voter information booklet we produce for the referendum available in that 
format.” It provided an example of its Easy Read information booklet from the 
2012 Scottish council elections. The Commission said it also produced voter 
information in other accessible formats including British Sign Language, 
Braille, audio format and large print. (w/e) 

Assistance for blind and disabled voters 

 A related issue concerned assistance for disabled voters.  Bill Scott pointed 
out that it was a mistake to think that removing physical barriers was all that 
was required – people also need information in a format that they can use.  
He initially said that, whereas physically disabled people could seek 
assistance with voting, the visually impaired could not.  He later 
acknowledged that the Bill did make provision for this – allowing people who 
were blind or otherwise disabled either to request the presiding officer to mark 
their ballot paper for them, or to seek assistance to have a companion 
accompany them into the polling booth to do so on their behalf.  However, he 
still felt there might be a problem for people who were not blind, but whose 
visual impairment meant they could not read the ballot paper.  They could be 
given a large-print version for reference, but could not use it to cast their vote. 
(30/5, cols 499, 501-3; supplementary w/e) 

 In relation to assistance for visually impaired voters, the Electoral Commission 
(15b) advised that the Representation of the People Act 1983 made provision 
for any voter who was “incapacitated by blindness or other disability” and 
unable to complete their ballot paper unaided to ask the presiding officer to 
mark the ballot paper on their behalf or, with the agreement of the presiding 
officer, to be helped by a companion. There was no legal definition of 
‘disability’; this was “determined via a self-declaration by the voter”. The 
Commission also referred to the availability of “tactile voting devices”, and 
large print versions of the ballot paper, noting that “the Bill makes the same 
provisions in respect of voting at the referendum.” (w/e) 

 During the Committee’s round table evidence session on 30 May there was a 
discussion about the accessibility of polling places, during which it was 
suggested that the Electoral Commission had the power to order Returning 
Officers to make improvements to the accessibility of polling places.  The 



REF/S4/13/18/2 

30 

 

Commission clarified (15b) that this was a very specific power which only 
applied in relation to statutory reviews of polling districts and places. The 
Commission also said it provided guidance for Returning Officers on meeting 
their accessibility standards, but did not have any powers to enforce 
compliance. However, the Commission believed that Returning Officers were 
subject to the Equality Act 2010 and had a duty to make reasonable 
adjustments to ensure that people with disabilities were not put at a 
substantial disadvantage. (w/e) 

 Kyle Thornton MSYP advocated greater use of electronic rather than paper 
communication, for example by using text message reminders to remind 
people shortly beforehand that the poll is taking place and where the nearest 
polling station is.  He did not think most young people would mind giving out 
their phone numbers of e-mail addresses for that purpose. (30/5, cols 500-1) 

 Colin Borland of the Federation of Small Businesses added that moving to 
smarter ways of voting – although it wasn’t going to happen for the 
referendum – could have benefits for business by avoiding “the rather bizarre 
process of closing down primary schools, which means that working parents 
have to make alternative arrangements for childcare” – with all the knock-on 
costs on employees and employers.  (30/5, col 501) 

 In relation to public awareness, the Electoral Commission (15b) said it 
provided “tailored information” for organisations working with disabled people.  
The Commission’s experience was that “this work is most effective when 
undertaken in the period immediately prior to any poll, which is when most 
voters start to think about the voting process and when the accessible 
resources are available for them to access.” It aimed to provide more detail on 
its approach to public awareness before the summer recess. (w/e) 

The franchise 

 The Committee received a few submissions from people who had been born 
or educated in Scotland and now felt disenfranchised because they were 
ineligible to vote. Charlotte Black said “I feel especially aggrieved that I am not 
able to vote in the Referendum, which will deliver an irreversible decision and 
not simply a four year term for a Council or Parliament” (w/e) 
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