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North Ayrshire Council welcomes the opportunity to respond to the petition submitted 
by Mr J Steele and received by the Public Petitions Committee on 21st February 
2012. 
 
Specific Issues raised 
 
The very specific details of the circumstances which led to the submission of the 
petition, are relevant to this authority, in that it is the possible existence of unmarked 
graves within one of our cemeteries which raises the question of the current petition, 
and the appropriateness of the Cemeteries (S) Act 1855. It also highlights the limited 
actions which can be taken by a cemetery authority to permit such an exhumation. 
 
The facts, as presented by the petitioner, outline the historical background to this 
matter and the lack of supporting information to allow the authority to submit a 
petition to the local Sheriff Court seeking authority to undertake any form of 
exhumation. Cemetery records show no evidence of any interment and accordingly, 
the usual remedy – of seeking next of kin permission was not available. The 
authority is not unsympathetic to the petitioner’s attempts to confirm the existence of 
such interments as is suggested. 
 
General Comments of the issues raised 
 
The petition seeks to persuade the Scottish Government to amend legislation 
relating to burials and considers that the 1855 Act is no longer relevant. The Act sets 
out powers to the cemetery authority as were in existence in the mid-19th century. 
Local Government as undergone a series of reorganisations since then, but 
principally, they still remain the managers of cemeteries, and as such, should be 
able to regulate how cemeteries are operated. 
  
The petitioner refers to the Scottish Government’s report on Burial and Cremation 
Review, which does recommend consolidation of legislation pertaining to burials and 
in particular power to the Ministers to authorise local councils to implement a 
streamlined procedure for exhumation. This is supported by this authority in so far as 
it would obviate the need for courts to become involved. 
 
The SPICe briefing paper on this subject points out that there are three situations 
where exhumation may be required, and in only one of these does a court become 
involved. We agree that in the third case, where a court order is required, 
exhumations are very rare, but can often become extremely personal and sensitive. 
Delays in seeking a court order to carry out an exhumation can be lengthy thereby 
prolonging the whole process, whereas, if the power to authorise an exhumation lay 
with a designated officer of the cemetery authority, the process becomes less 
bureaucratic and faster. 
 



The issue, as presently before us, is that there is no information as to the identity of 
those deceased, whose remains may be interred in the cemetery.  What the 
petitioner is seeking to do is to carry out a ‘search’ of the likely areas where the 
remains may lie, without any substantial supporting evidence. We do not believe that 
in seeking to update the legislation on burials, a wider power should be available to 
undertake what is in effect a blind search.  Equally, given the sensitivity of the 
subject, next of kins’ views must be considered, and their consent to any exhumation 
should remain a fundamental prerequisite.  
 
In conclusion, as stated above, this authority is not unsympathetic to the petitioner’s 
intentions. We are presently preparing a petition to the Sheriff Court seeking 
authority to carry out exploratory excavation, in an attempt to establish whether there 
are remains in the location identified by the petitioner.  Our support to any 
amendment of the present legislation is qualified in that it should not extend the 
scope of exhumation but rather simplify the procedure for authorising such works. 


