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Dear Ms Wilson 
 
PETITION PE 1415 
 
Thank you for your letter of 15 March 2012 about PE 1415, a petition by John Steele calling 
on the Scottish Parliament to urge the Scottish Government to update the Burial Grounds 
(Scotland) Act 1855. 
 
You have asked for the Scottish Government’s view on updating the legislation to include 
excavations to make it easier to allow these to take place within burial grounds.  This is an 
issue which has not been investigated in any detail and further consideration would be 
required before a recommendation could be made on this.  It has been recognised that the 
legislation does require to be modernised to bring it in line with 21st century living and the 
work that the independent Burial and Review Group undertook and reported on from 
2005 -2007 is testament to that. 
 
The Review Group were asked to consider two main subject areas. The first was death 
certification, focusing on issues designed to ensure that when a death occurs there are 
adequate safeguards in place to meet any concerns there may be around the death. This 
has particular regard to the recommendations which flowed from the Shipman Inquiry.   

The second area was the review of burial and cremation legislation, much of which dates 
back over 100 years.  Many of the Review Group's recommendations represented an 
upgrading and regularisation of procedures, while others attempted to deal with the practical 
issues such as the growing scarcity of burial space and the abandonment of graves and 
headstones.   

In answer to the second question about whether or not the Scottish Government has any 
plans to review and update the current law, I confirm that the existing legislation has already 

mailto:petitions@scottish.parliament.uk


 

St Andrew’s House, Regent Road, Edinburgh  EH1 3DG 

www.scotland.gov.uk 
  

 

been reviewed.  You may be aware that the Scottish Government ran a consultation in 2010 
with the intention of updating this legislation.  This consultation paper included all 33 of the 
recommendations of the Review Group.  
 
With regard to whether the Scottish Government has plans to update the legislation.  
Following the consultation referred to above, a decision was made by Scottish Ministers to 
prioritise the death certification element of the consultation, and this resulted in the 
Certification of Death (Scotland) Bill being brought forward.  This received Royal Assent in 
April 2011 and arrangements are now in place to implement the Act with the aim of rolling 
out the new death certification system during 2013-14.  
 
At the time, it was agreed that other aspects of the consultation would be dealt with a later 
date.  However it must be noted that excavation of land within burial grounds, churchyards or 
cemeteries (the subject of this petition) is not regulated by the1855 Act nor was it included in 
the consultation exercise.   
 
The Burial and Cremation Review Group did consider the procedure for exhumation of 
human remains. This currently requires an application to be made to the Sheriff, either by the 
Local Authority or the nearest relative. The Review Group questioned whether it was 
necessary to involve the court in such matters, particularly in view of the necessary 
consequential expense and delay arising from the involvement of a solicitor and the court 
process.  It recommended that a cheaper and more streamlined system would assist the 
process.  That could suggest that there is support for updating the practice of exhumation, 
however the Review Group’s focus was on individual applications for exhumation and did not 
tackle the issue of archaeological excavation, which may give rise to different considerations. 
 
I hope that this information is of assistance to the Petitions Committee. 

 

 

ANNETTE STUART 

 

 

 

 
 
 
 


