
  
 
Correspondence from the Scottish Government to Public Audit Committee, 
dated 13 February 2014 
 
Dear Mr Henry 
 
AUDITOR GENERAL FOR SCOTLAND (AGS) REPORTS “NHS FINANCIAL 
PERFORMANCE 2012/13” AND “MANAGEMENT OF PATIENTS ON NHS 
WAITING LISTS – AUDIT UPDATE” 
 
Thank you for your letter of 3 February requesting the further information I agreed to 
provide on the Treatment Time Guarantee (TTG) and confidentiality clauses 
following the evidence session on 29 January 2014. 
 
Background to the Guarantee 
 
The 12 weeks Treatment Time Guarantee set out in the Patient Rights (Scotland) 
Act 2011, means that NHS Scotland must ensure that it delivers the Guarantee 
every day for every patient.  Prior to the introduction waiting time target performance 
for inpatient and day cases was measured on a census date at the end of each 
month on the number of patients on the waiting list who were waiting more than the 
target. The TTG is measured on patients seen and on how long they had waited 
during a quarter – this ensures that performance measures every patient’s actual 
wait on a daily basis (rather than a simple census at the end of each month). 

NHS Boards have delivered approximately 98.5% compliance against this 
Guarantee during the quarter ending September 2013.  While most Boards are less 
than 1% away from full compliance, there are two Boards who are experiencing 
significant challenges in delivering the TTG – these are NHS Grampian and NHS 
Lothian. 

It may be helpful to the Committee if I expand on the actions now being taken by 
NHS Grampian and NHS Lothian to sustainably deliver the TTG.   

NHS Grampian have invested £18m in a programme that will increase capacity by 
building new theatres and employing more doctors, nurses and support staff.  This 
additional capacity has been planned over the course of the last year (2013-14) and 
the final phases of that Investment Plan will be ready shortly. 

NHS Lothian has an Investment Plan totalling £37m over the course of the next three 
years to increase internal capacity.  This will involve recruiting approximately 260 
WTE staff including consultants, nurses and other clinical and support staff across a 
number of specialties.  NHS Lothian has the biggest backlog, and as the Committee 
is aware, is making use of private sector faclilties to manage this down.  I expect a 
significant reduction in the use of the private sector as their internal capacity comes 
on stream. 

The Scottish Government has also provided NHS Boards with some £29 million 
specifically for waiting times in the current year.  This includes an investment of £1.7 
million to increase the Golden Jubilee National Hospital orthopaedic service by 10% 
and to double its ophthalmology capacity.  This investment will benefit patients 
across Scotland.   



  
 
Complaints 

You asked about the number of complaints made to each Board about TTG.  NHS 
Boards have told us that 112 complaints have been received on the TTG since 1 
October 2012. Over the period October 2012 to end December 2013 approximately 
362,000 patients were treated who were subject to the guarantee.  

Length of time waiting 

We receive a Monthly Management Information return from each NHS Board.  These 
statistics are unvalidated and not published though they do give us an indication of 
the length of time patients wait after the Guarantee.  These statistics indicate that 
99.3% of patients were seen within 15 weeks.  I have therefore asked for follow up 
work to provide further assurance on actions taken to track and treat all patients who 
are taking longer than 12 weeks to receive treatment.  This will take the form of an 
exception report provided to Scottish Government indicating the reason for any 
patient breach, providing confirmation that the patient has been contacted, and 
confirming the anticipated treatment date. 

The Committee will want to be aware that TTG information will be gathered in NHS 
Scotland’s ISD data warehouse from 1 April 2014, with the first validated data 
available for the quarter ending June 2014; this will further enhance our tracking of 
TTG compliance, including information on any patients who are not treated within 12 
weeks. 

Actions by Boards if the Guarantee is not met 

You asked about actions taken by Boards to assist patients where the legal 
Guarantee has not been met.  I attach at Annex A an extract of the actions Boards 
must take to deliver the TTG, and what they must do once the Guarantee is 
breached.  Boards are required to write to the patient, to provide an explanation of 
why the waiting time was breached, and to ensure the patient receives the next 
available routine appointment. 

I am committed to doing all we can to ensure that Boards deliver this legal right for 
patients.  As was explained on 29 January, it may not be possible to ensure that 
there are absolutely no breaches in the future – for example where a single handed 
Consultant has unexpectedly taken ill and is unable to carry out a planned theatre 
list.  That is why the Act included the actions a Board must take if a patient breaches 
the Guarantee.   

Settlement Agreements and Confidentiality Clauses 

You asked for information about the use of confidentiality clauses in 
settlement agreements.  This is a matter between individual Boards as employers, 
and the employee and the Scottish Government does not therefore hold details of 
these agreements.  I do however recognise the legitimate interest of the Committee 
in this matter, and following the evidence session on 29 January, I commissioned a 
review of the use of settlement agreements in NHS Scotland Boards from 2011-12 
onwards.  In these financial years (including the financial year to date) there have 
been 148 settlement agreements.   
 



  
 
Of these, NHS Boards have provided assurances that while all but one contained a 
confidentiality clause, none contained a gagging clause.  In that context, the 
Committee should be aware that the Cabinet Secretary for Health and Wellbeing 
wrote to NHS Scotland Chairs and Chief Executives in February 2013 to affirm his 
expectation that Boards ensure that confidentiality clauses and non-derogatory 
statement clauses are not used to suppress the reporting of concerns about patient 
safety in NHSScotland, and to ensure that such clauses are used appropriately.  The 
revised confidentiality clause re-drafted by NHS Scotland’s Central Legal Office in 
May 2013 also stressed that employees shall not be prevented from making a 
‘protected disclosure’, and re-affirmed the statutory protection afforded to whistle 
blowers, which includes allowing any member of staff with any valid concern about 
patient safety or malpractice to raise these concerns. 
 
I can also inform the Committee that I discussed the use of settlement agreements 
with NHS Board Chief Executives at our regular meeting yesterday, in my update to 
them about the PAC evidence session on 29 January.  NHS Board Chief Executives 
are aware that I am reviewing the governance arrangements in relation to settlement 
agreements to ensure that NHS Boards have a consistent and proportionate 
approach to considering such agreements, and (consistent with the position taken by 
the Permanent Secretary on public bodies, when he wrote to you on 17 October 
2013) that NHS Scotland Boards routinely:   

 
a) consult the Scottish Government Health and Social Care Directorates 
when considering and before committing to settlement agreements; 
b) notify the Scottish Government Health and Social Care Directorates of 
settlement agreements once finalised; and   
c) report on their use in the Board’s annual reports or otherwise as 
appropriate. 

 
I will be taking account of the Petitions Committee’s consideration of Petition 
PE1495, relating to confidentiality clauses, which I understand will take place on 18 
February.  I will write further to the Committee when the Cabinet Secretary has 
reached a concluded view on whether further adjustments are needed to our policy 
on the use of confidentiality clauses. 
 
 
Yours sincerely 

Paul Gray 

 



  
 

Annex A 
 
Extract from the Patient Rights (Scotland) Act 2011 
 
8 Treatment time guarantee 
(1) In pursuance of the right conferred by section 3(1), an eligible patient is to start to 
receive an agreed treatment within the maximum waiting time. 
(2) The guarantee described in subsection (1) is to be known as the treatment time 
guarantee. 
(3) A Health Board must take all reasonably practicable steps to ensure that it 
complies with 
the treatment time guarantee. 
(4) Those steps include, in particular, steps for— 
(a) monitoring each treatment time guarantee, 
(b) appropriately prioritising the start of the patient’s agreed treatment taking account 
of the patient’s clinical needs and the clinical needs of other eligible patients 
awaiting agreed treatments in accordance with the treatment time guarantee, 
(c) making the necessary arrangements for the agreed treatment of the patient to 
start 
in accordance with the treatment time guarantee either— 
(i) within its area, or 
(ii) if it is unable (or anticipates it will be unable) to treat a patient in its own 
area, through another Health Board or a suitable alternative provider of the 
treatment. 
 
 
10 Breach of the treatment time guarantee 
(1) This section applies where a Health Board has not complied with a treatment 
time 
guarantee. 
(2) The Health Board must— 
(a) make such arrangements as are necessary to ensure that the agreed treatment 
starts 
at the next available opportunity, 
 (b) provide an explanation to the patient as to why the treatment did not start within 
the maximum waiting time, 
(c) give the patient details of— 
(i) the advice and support available (including in particular the patient advice 
and support service described in section 18), and 
(ii) how to give feedback or comments or raise concerns or complaints. 
(3) In making the arrangements mentioned in subsection (2)(a), the Health Board— 
(a) must not give priority to the start of any treatment where such prioritisation 
would, in the Health Board’s opinion, be detrimental to another patient with a 
greater clinical need for treatment, 
(b) must have regard to the patient’s availability, and 
(c) must have regard to other relevant factors. 
 
 

 
 


