
 

 

Correspondence from Convener of Standards, Procedures and Public 
Appointments Committee to Public Audit Committee, dated 15 August 2013 
 

 
Dear Iain 
 
The Standards, Procedures and Public Appointments Committee has been 
considering whether there should be a parliamentary procedure for considering 
“special reports” laid by the Scottish Public Services Ombudsman (SPSO). I am 
writing to seek your views on whether it might be appropriate for the Public Audit 
Committee to have a role in this. 

Background 

Section 15 of the Scottish Public Services Ombudsman Act 2002 makes provision 
for the SPSO to investigate and report on public bodies, following a complaint or 
request. Under section 16, where the report finds that the person aggrieved has 
sustained injustice or hardship then, if it appears to the SPSO that the injustice or 
hardship has not been, or will not be, remedied, the SPSO can make a special report 
on the case. A copy of the report must then be laid before the Scottish Parliament.  

No such reports have been laid by the SPSO and he does not anticipate one being 
brought forward in the near future. 

The SPSO has, however, argued that there should be a clear procedure setting out 
the steps to be taken by the Parliament following the laying of a special report. He 
asked the Standards, Procedures and Public Appointments Committee to consider 
this further.  

The SPSO has suggested that a committee could report to Parliament on whether 
the reasons given by a public body for failing to implement the remedy proposed by 
the SPSO constitute good reasons. The SPSO has suggested that committee 
scrutiny of special reports need not necessarily involve challenging the original 
SPSO decision.  

For example, the Irish Oireachtas set up an ombudsman sub-committee of the Public 
Service Oversight and Petitions Committee, which received a special report earlier 
this year. The sub-committee took detailed evidence from the relevant minister, but 
focused on the acceptance by the minister that the Irish Government was acting 
illegally rather than the original ombudsman decision. The affected complainant was 
not asked or required to give evidence.  

The SPSO also indicated that any special report he issued would clearly and fairly 
explain the position of both the SPSO and the body. This might reduce the scope for 
arguments about the original SPSO decision. If a body criticised a SPSO decision, a 
committee could choose to question why the body was not seeking a judicial review. 

Which committees should consider special reports? 

When the SPPA Committee discussed this issue, members were supportive of the 
principle that a procedure for considering special reports should be clearly set out. 



 

 

Members were also supportive of the SPSO’s position that a parliamentary 
committee should consider special reports, but that it should not be the relevant 
subject committee, in case these committees effectively became an appeals body 
against a SPSO decision. 

Special reports are dealt with by the Public Administration Select Committee in 
Westminster. As discussed above, in Ireland they are dealt with by a sub-committee 
of the Public Service Oversight and Petitions Committee. There is, however, no 
directly equivalent committee at Holyrood. The SPPA Committee has given 
consideration to which, out of the current mandatory committees, might be the most 
appropriate committee to consider these reports. 

One option would be to give this role to the Public Audit Committee, due to its focus 
on monitoring the past performance of public bodies and the fact that its remit is 
largely based on reports laid before or made to Parliament.  

I appreciate that this would represent an extension of the Public Audit Committee’s 
current remit. However, extending the remit of a mandatory committee is not without 
precedent (for example, public appointments was added to the remit of the SPPA 
Committee in a previous session). In addition, given that the SPSO has never laid a 
special report before the Parliament and none are anticipated, this is unlikely to 
represent a significant new area of work for your committee. 

I should stress that at this stage the SPPA Committee has not reached a final view 
on which committee should consider special reports, and is gathering information to 
inform its further consideration of this issue. I am therefore writing to seek your views 
on the possibility of the Public Audit Committee being designated as the committee 
to consider a SPSO special report, should one ever be laid. If the Public Audit 
Committee was, in principle, willing to take on this role, then there would of course 
be further dialogue with your committee regarding the details of the proposal 
including the specific changes required to Standing Orders. 

As background information, I attach a briefing provided by the SPSO. 

I look forward to hearing your views. 

 
 
Yours sincerely 
 
 
Dave Thompson MSP 
Convener 
Standards, Procedures and Public Appointments Committee 



 

 

ANNEXE – Letter from the SPSO to SPPA Committee – January 2013 

 

Dear Convener 
 
I would like to thank the Committee for the opportunity to raise the important topic of 
special reports with you. I have attached as an appendix a briefing prepared in 
December 2011 for the Local Government and Regeneration Committee and which 
informed the discussion I had with them on this topic in March 2012.  
 
No special reports have ever been issued by this office and, at the moment, none is 
in preparation.  This may suggest that there is little need for this issue to be raised.  
Special reports are though at the heart of what this organisation does in seeking to 
ensure justice for individuals and are also central to the relationship between the 
SPSO and the Parliament in helping Parliament hold public bodies to account.  
 
Background 
As the Committee will be aware, each month I lay a small number of full reports 
before Parliament.  These set out my investigation of complaints about matters 
which raise significant issues of public interest and where there has been a serious 
impact on an individual, family or group of people. I also lay about 60 short reports of 
decisions which will be of importance to those who have brought the complaint to us 
and often contain learning for other public bodies.  In both full and short reports, I 
may make recommendations.  These recommendations have two aims: to remedy, 
as far as possible, any injustice caused by a failing of a public body, and to seek to 
prevent the problems I have identified from recurring.  
 
My recommendations are advisory, nothing compels a body to comply with them.  To 
date, myself and my predecessor have managed to ensure that recommendations 
have almost always been followed.  This has been possible for a number of reasons.  
In many cases, the body has quickly accepted the failing once it has been set out 
and explained to them in one of my reports.  Indeed, some organisations have not 
only complied but have gone further than I had anticipated to prevent a recurrence.  
Others may have debated and argued but have been finally persuaded that the 
actions I require have been the right thing to do.    
 
The Committee will have noticed my use of the phrase ‘almost always’ above.  There 
is one significant exception.  In 2007, Argyll and Bute Council challenged a decision 
made by my predecessor in the Court of Session.  
 
Judicial review, the process used by Argyll and Bute Council, is expensive and 
stressful.  It is,  though, the only route available to members of the public to 
challenge my decisions and, if a body disagrees with me to the extent that they think 
my decision is wrong, this is the route I would also expect them to take.  
 
Special reports 
When this office was created, Parliament gave the SPSO a very specific power to 
raise with them concerns that, despite the Ombudsman having completed an 
investigation and laid a report before them, an injustice or hardship caused by a 



 

 

failing of a body under jurisdiction was not likely to be remedied.  In practical terms, 
the most likely cause of this failing would be a body failing to comply with a 
recommendation and also failing to challenge the decision or recommendation 
through the appropriate judicial process.   
 
I also think it is significant that this power makes it clear that, ultimately, the SPSO is 
a body that has been created by Parliament to allow MSPs to hold public bodies to 
account for the direct impact their actions have on individuals. It has done so in two 
ways: by setting this office up to allow for an independent review of complaints by a 
body free of any political interference, and by providing for the special reports power 
if, despite our involvement, an individual remains in the position of suffering an 
unremedied injustice or hardship.  
 
There is nothing in the legislation to suggest what Parliament should or could do in 
such an eventuality and I recognise that this is a matter for MSPs. I appreciate the 
opportunity you have provided to let me explain the reasons why I am concerned 
that there is currently no clear process. I have two specific reasons for these 
concerns. The first is that I have had some very difficult discussions with bodies 
which have led to me almost reaching this position and it is evident that neither I nor 
the bodies were sure what would happen. It would be helpful to be able to let a body 
know what the implications are of any refusal. The second concern is that the laying 
of special reports in neighbouring jurisdictions have sometimes raised difficult 
questions about process and this has led to delay and confusion.  (The appendix 
explains this in more detail.)  
 
There is an additional sensitivity around special reports. In order to ensure that I can 
carry out my role free of political interference, Parliament established in my 
legislation that the SPSO cannot be directed by MSPs in its decision-making. This 
means that, in receiving such a special report, MSPs are being put in a very unusual 
position.  They are being asked to call public bodies to account for failing to remedy 
an injustice or hardship, but they are unable to look at the decision that led to the 
remedy with which the body refuses to comply.  In this connection it is important to 
note that dissatisfied complainants do not have the right to ask a committee to 
review an SPSO decision or the recommendations we have made following our 
investigation of their complaint.  In other words, MSPs are precluded from acting as 
an appeal body on decisions reached by SPSO.  
 
At present, there are no special reports waiting to be laid and this provides the 
Committee with an opportunity to consider the best way to manage these without the 
pressure of time that would attend the submission of a special report when an 
individual was waiting for a remedy.  Any procedures could not, nor should they, 
prevent robust debate if a special report were to be laid but I hope it would help to 
ensure that the process to be used by Parliament did not become part of the debate.  
I also hope it may be helpful for MSPs to consider, before being asked to look at any 
actual special report, how they would like to approach such a report to ensure 
fairness for all those involved.  As I have said, given the inability of a member of the 
public to challenge a decision of this office to the Parliament, I would be very  
concerned if bodies were to avoid judicial review, the appropriate route if they 
consider my decision is made in error or wrong in law, only to be able to question the 
decision itself before a Parliamentary committee as a result of my issuing a special 



 

 

report on their failing to implement recommendations to remedy an injustice or 
hardship.  
 
Proposal 
In your letter, you point to the existing powers of the Parliamentary Bureau and the 
provisions under Chapter 3A for reports issued by the Public Standards 
Commissioner and Public Appointments Commissioner are handled.  The 
Committee has a much better understanding of how procedure works and what 
would be both possible and appropriate.  I am therefore not making a specific 
proposal but putting forward two steps that I would like the Committee to consider.  
 
The first step that I would like to suggest is that the special report be referred to a 
committee for discussion.  I think it should also be clear that the committee that 
considers the report should not be the associated ‘subject committee’.  By that I do 
not think the Health and Sport Committee should consider special reports relating to 
health complaints or Local Government and Regeneration should consider 
complaints about local authorities.  I have given this much thought and although 
those Committees would bring their knowledge and expertise of the area, this may 
lead to difficulties for them in not pursuing the underlying complaint.  It would be 
clearer to all if the special report were dealt with by a ‘neutral’ committee.  For 
example, as you will note from the appendix, all ombudsman matters, including 
special reports are dealt with by the Public Administration Select Committee in 
Westminster.  
 
The second step is, given that the committee that receives a special report may be 
facing some interesting technical questions about how they can properly consider 
the report while not becoming a Court of Appeal against decisions of this office, there 
must be clarity about the role they should take.  This step may not need procedural 
changes and I know all committees can draw on parliamentary expertise and 
resources from the clerks and SPICE, but it is an important point and one on which I 
would appreciate your views.  
 
I hope Committee members find this letter and the accompanying documentation 
useful.  I would be very happy to provide any further information or assistance and 
would like to stress again my thanks that the Committee are considering this matter.  
 
Yours sincerely 
 
 
Jim Martin 
Ombudsman 
 



 

 

Appendix   

SPSO - Special Reports Briefing 
 
Summary 
 
The SPSO legislation is similar to many other Ombudsmen both within the UK and 
worldwide.  Special reports are rare and, despite similarities in the underlying 
legislation, different approaches are taken by both Ombudsmen and the 
organisations to which they deliver the special report.    
 
There have been two recent, significant cases –  the Equitable life report to the UK 
Parliament and the ‘Lost at sea’ report to the Irish Oireachtas.  In both cases, the 
process became party political, took a considerable length of time and it is not clear 
the outcome achieved in either case was wholly successful.  Ultimately the resolution 
to the Equitable life case came about as a result of a general election.  
 
In both cases, concern was raised about the way a Government, particularly with a 
parliamentary majority could act as a judge in its own interest.  The UK’s Public 
Administration Select Committee (PASC) took a clear line on this and made a 
suggestion that standing orders be changed to allow for a specific debate whenever 
a special report was lodged.  However, it is arguable that the approach they took, 
which was to question closely the reasons given for the refusal and to report on this 
was, ultimately, more effective.   
 
Looking at other jurisdictions shows that there are real risks to an Ombudsman’s 
office when they submit a special report.  This is because the Ombudsman may find 
their own position and judgment under discussion.  The aim of the special report is 
clear, to bring to the attention of Parliament an outstanding injustice which a body is 
refusing to remedy.   Ombudsman do need to demonstrate that they only do so when 
they have clear reasons.  However, they may be deterred if they consider that this 
will enter the party political arena with the risk of undermining the status of their 
office.   
 
There is no failsafe way of preventing this.  One model could be to ensure that the 
standing orders are clear on the role of a committee in such a situation.  Their role 
would be to report to the main Parliament on the reasons given by the body for 
failing to implement the remedy and whether those reasons constitute good reason.  
The Parliament should bear in mind that if a body is challenging the decision and 
suggesting that the Ombudsman himself is guilty of maladministration in reaching 
that decision, the appropriate route would be judicial review.   
 
To provide some background information, this briefing sets out the approach taken in 
a number of different jurisdictions.  Annex 1 explains the approach courts have taken 
in judicial review cases and Annex 2 contains some extracts from one of the four 
PASC reports and the current standing orders under which they operate.  
 



 

 

Special reports in other jurisdictions 
 
Parliamentary and Health Service Ombudsman (PHSO) 
 
Procedure 
The legislation simply says the special report is laid before both houses.  In practice, 
any special report is dealt with by the PASC which is set up under the Parliament's 
standing orders1.  In the case of Equitable Life, both the original report was 
considered by the PASC – this is unusual but is possible under the standing orders -  
and so was the second, special report issued by PHSO when the recommendations 
had not been followed.  
 
Approach of the Ombudsman 
The special report concentrated solely on the reasons the UK Government had given 
for rejecting the recommendations and the Ombudsman’s concerns about this.  It 
was substantial, at 18 pages and was in a format prescribed by the standing orders.  
The reason given by the Ombudsman for laying the report was: "I consider that it is 
appropriate to draw this to Parliament’s attention, given the scale of the injustice I 
have found and the nature of the Government’s response – which means that this 
injustice will not appropriately be remedied." 
 
Approach of the PASC  
The Committee considered this matter three times.  The first time was before a 
special report was issued and was on the committee’s own initiative as there were 
already concerns that the UK government may not accept the recommendations.  In 
their summary they said:  
 
“We support the Ombudsman’s recommendation for a full and unreserved apology 
from those public bodies concerned. There are valid arguments to be had about the 
means of providing redress, but we would be deeply concerned if the Government 
chose to act as judge on its own behalf by refusing to accept that maladministration 
took place. This would seriously undermine the Ombudsman’s office and the ability 
to learn lessons from the Equitable Life affair. If it were to happen, there should be a 
debate on the floor of the House to allow Members to discuss these constitutional 
issues and re-establish the Parliamentary Commissioner’s role.”2 
 
In their first report the PASC concentrated on whether the recommendations were 
practical and would remedy the injustice rather than reviewing the judgement of the 
Ombudsman.  
 
Following the lodging of the special report, the PASC wrote a short report about how 
the UK Government had responded in terms of the process followed.  There had 
been four debates on equitable life since the lodging of the initial report, four were in 
Westminster Hall where no vote was held on the substance and one in the chamber 
as the result of an opposition motion .  They had concern about the UK government’s 
approach and recommended that standing orders be changed to ensure that a 

                                            
1
 Standing order 146 set out in annex 2.  

2
 Public Administration Select Committee, Justice delayed: The Ombudsman's report on Equitable 

Life, Second Report of Session 2008-09,HC 41  



 

 

debate in chamber would be held3.  The PASC subsequently lodged a further report 
noting their disappointment that the UK Government had not responded to this.  
 
The second report of the PASC in to the Equitable life dealt with the special report in 
detail and followed both written and oral evidence sessions4.  The Committee were 
concerned that the Ombudsman may not be the best placed to deal with such large 
issues of injustice but noted that there were few alternatives as Governments may 
be reluctant to stand in judgement on themselves by putting inquiries in place.  The 
Committee were also concerned that the UK Government had rejected the 
Ombudsman findings but not given sufficient reasons.  The Committee said the 
Government had acted as a judge in its own case.  They noted that the Ombudsman 
considered the Government had misunderstood and misrepresented her findings 
and the Committee said this was a demonstration of the lack of quality of the UK 
Government response.  They described the Ombdusman as a parliamentary 
investigator and said while not compelling the Government would need to be very 
clear about their reasons not to comply so that these reasons could be reviewed.  
 
The third and final report concentrated on a proposed ex gratia scheme for redress.  
This followed an acceptance by the treasury of all the grounds of maladministration 
set out by the Ombudsman.  They were concerned that the scheme as proposed did 
not remedy the faults accepted.5  
 
Local Government Ombudsman 
 
Procedure 
The legislation simply says the LGO can produce a 'further report'.  There is no 
legislature for them to lay this before.  They place reports in the public domain.  
 
Format and approach  
When they issue such reports they are generally strongly critical of the way their 
report had been dealt with originally by officers and presented to the Council.  They 
repeat their recommendations and may also make additional recommendations 
relating to how the report has been dealt with.  
 
Office of Ombudsman, Ireland 
 
The Lost at Sea special report6 was highlighted by Jim Martin in his oral evidence.   
 
Procedure 
When the Ombudsman considers that a public body's response to a 
recommendation is unsatisfactory, her only recourse is to make a special report to 

                                            
3
 Public Administration Select Committee, Parliament and the Ombudsman Fourth Report of Session 

2008-09 HC 107.  There is an extract in Annex 2 setting out their views of how special reports should 

be dealt with in more detail  
4
 Public Administration Select Committee, Justice denied? The Government's response to the 

Ombudsman's report on Equitable Life, Sixth Report of Session 2008-09,HC 219 
5
 Public Administration Select Committee Equitable life Third Report of Session 2010-11 HC 485 

6
 The Ombudsman's Special Report is available at www.ombudsman.ie 

The Parliamentary and Committee Debates are available at www.oireachtas.ie 
 



 

 

each House of the Oireachtas under Sections 6(5) and 6(7) of the Ombudsman Act, 
1980.  In this case, after much toing and froing, the Committee which considered the 
report rejected it.  
 
This was a very significant decision and the Ombudsman responded that ‘In effect, 
the Committee has substituted its own judgement for the Ombudsman's; its report 
contained no further analysis or stated rationale for its conclusions…The 
Ombudsman stated that it appeared to her that the Committee had taken a view 
based, not on an objective and critical analysis of the report, but on the basis of the 
party whip system.…The application of the party whip within the Oireachtas 
Committee undermined what was intended to be one of the values of the committee 
system, that is, that partisan debate would be set aside in favour of a more open and 
objective approach to business. The implication of the Committee's decision is that 
the Government is allowed be the judge in its own case..  Her press release 
continued:  

‘The chain of independence envisaged by the Oireachtas when it enacted the 
Ombudsman Act 1980 has been broken in this case and that can only be to the 
detriment of members of the public who have received unfair treatment at the hands 
of public bodies and who rely on the Office of the Ombudsman to provide a remedy 
for their complaints in a  fair, effective and independent manner…’ 

 
Alternative approaches – compliance and monitoring reports 
There are some alternative routes which can help to ensure compliance with 
recommendations.  A number of Ombudsmen use compliance or monitoring reports.  
For example, the Victoria Ombudsman has had trouble with time taken and ensuring 
compliance on recommendations and is now issuing annual reports on progress 
direct to the local legislature highlighting all actions taken in the previous year.  
 
While this approach can work well when there is a broader problem of delay or 
compliance, it may not be appropriate where the issue is an individual injustice.  

 
 



 

 

Annex 1 – legislation and case law 
 
This section sets out the legislation in the 2002 Act and also some information about 
how judicial reviews have considered challenges to Ombudsman decisions.  
 

SPSO Act 2002 

16 Special reports  

(1) This section applies where a report under section 15 finds that the person 
aggrieved has sustained injustice or hardship as is mentioned in section 5(3).  

(2) If, following the making of the report, it appears to the Ombudsman that the 
injustice or hardship has not been, or will not be, remedied, the Ombudsman 
may make a special report on the case.  

(3) The Ombudsman must—  
(a) send a special report made under subsection (2) to the persons to whom 

the report under section 15 was sent, and  
(b) lay a copy of the report before the Parliament.  

(4) Section 15(3) applies in relation to a special report as it applies in relation to a 
report under that section.  

(5) The Ombudsman may make arrangements for the special report to be available 
to the public in such manner (whether or not on payment of a reasonable fee) 
as the Ombudsman thinks fit.  

(6) The listed authority to whom the special report relates is liable to reimburse the 
Ombudsman in respect of any expenses incurred by the Ombudsman by 
virtue of subsection (5).  

 
 
Legal position on the power of the Ombudsman  
In the decision on the Argyll and Bute Case7, Lord Macphail gave judicial approval to 
the statement in Wade and Forsyth8 that 'His [the Ombudsman's] effectiveness 
derives entirely from his power to focus public and parliamentary attention upon 
citizens' grievances.' Later in the decision, Lord Macphail states her [the 
Ombudsman's] role: The Ombudsman has no direct power but works through 
influence and persuasion and, notably, through the publicity given to individual 
complaints.  Her power is purely rhetorical but as the quote continues: 'publicity 
based on impartial inquiry is a powerful lever.'     
 
From Ombudsman literature, it is clear that a combination of publicity and the power 
of the argument itself ensures recommendations are followed.  The reputation that 
the office has been able to establish therefore plays a critical role in ensuring 
compliance.  
 

                                            
7Lord Macphail issued his Opinion on 17 October 2007 on an application by Argyll and Bute Council 

for Judicial Review of a decision of the SPSO as set out in the report of an investigation into a 

complaint that the Council had not provided funding for the personal care of an elderly man.  His full 

Opinion is at http://www.scotcourts.gov.uk/opinions/2007csoh168.html 
8
 Authors of Administrative Law (OUP) quoted in the Macphail Opinion 

http://www.scotcourts.gov.uk/opinions/2007csoh168.html


 

 

Since Lord Macphail's decision there have been a number of significant relevant 
cases - one of which went to the Court of Appeal in England9.  This decision is likely 
to be persuasive in Scottish cases.  This says that if a minister chooses to reject a 
'finding' of the Ombudsman it is not enough for him to say that he disagrees with the 
decision on maladministration.  Rather, he must have a 'cogent reason' for rejecting 
the finding of the Ombudsman given the investigation undertaken and position of the 
ombudsman under the act.   
 
In practical terms, it is not enough to disagree with the finding of maladministration, 
he must have reasons for believing the Ombudsman made the wrong decision (most 
likely the Ombudsman has made an error in fact or law/illogical reasoning).  In the 
Equitable Life appeal, the judge went on to say that particular factors weighted 
against the minister rejecting the decision: the fact that findings were made after 
taking detailed expert advice; and the fact bodies had extensive opportunities to 
make representations.   
 
Notably, the Local Government Ombudsman in England has made use of this case 
law in one of their public special reports when criticising a Council by showing that 
they rejected their findings without issuing cogent reasons but purely because of a 
disagreement with the findings.   
 

                                            
9
 This was also a result of the Parliamentary and Health Service Ombudsman’s investigation into 

Equitable Life, published in 2008.  For an overview and links see 
http://www.ombudsman.org.uk/about-us/media-centre/press-releases/2010/parliamentary-
ombudsman-responds-to-chadwick-report-on-equitable 



 

 

Annex 2 – Additional background 
 
Extract from Standing Orders of the Westminster parliament  
 
146.—(1) There shall be a select committee to examine the reports of the 
Parliamentary Commissioner for Administration and the Health Service 
Commissioner for England, which are laid before this House, and matters in 
connection therewith, and to consider matters relating to the quality and standards of 
administration provided by civil service departments, and other matters relating to 
the civil service; and the committee shall consist of eleven Members. 
 
(2) The committee shall have power— (a) to send for persons, papers and records, 
to sit notwithstanding any adjournment of the House, to adjourn from place to place, 
and to report from time to time; and (b) to appoint specialist advisers to supply 
information which is not readily available or to elucidate matters of complexity within 
the committee’s order of reference. (3) Unless the House otherwise orders, each 
Member nominated to the committee shall continue to be a member of it for the 
remainder of the Parliament. (4) The committee shall have power to appoint a sub-
committee, which shall have power to send for persons, papers and records, to sit 
notwithstanding any adjournment of the House, to adjourn from place to place, and 
to report to the committee from time to time. (5) The committee shall have power to 
report from time to time the evidence taken before the sub-committee. (6) The 
quorum of the sub-committee shall be three. 
 
Extract from the PASC report on the process issues around the laying of a 
special report.  
 
Parliamentary debate 
7. The Ombudsman published her report, Equitable Life: A Decade of Regulatory 
Failure, on 17 July 2008. The Government responded on 15 January 2009. On 5 
May 2009 the Ombudsman published a report entitled Injustice unremedied: the 
Government’s responseon Equitable Life.7 The report was laid before Parliament 
under section 10(3) of the Parliamentary Commissioner Act 1967. This allows the 
Ombudsman to lay before Parliament a special report where after conducting an 
investigation under this Act, it appears to the Commissioner that injustice has been 
caused to the person aggrieved in consequence of maladministration and that the 
injustice has not been, or will not be, remedied.  
 
8. The report on Equitable Life was only the fifth such report laid by the Ombudsman 
since the creation of the office in 1967. The report criticised the Government for 
rejecting various of her findings of maladministration and injustice and breaking the 
link between injustice and remedy. In particular, it concluded that the Government’s 
response would leave unremedied a large proportion of the injustice resulting from 
maladministration that she had found. 
 
9. The Ombudsman made it clear to us in evidence that she considers her 
involvement is now at an end and, setting aside questions of law, it is for Parliament 
to judge the validity of the Government’s response. 
 



 

 

10. Equitable Life has been the subject of four debates in the House of Commons 
since the Ombudsman’s July 2008 report. Three debates were held in Westminster 
Hall, where no substantive motion is debated and no decision can be taken, and one 
in the Chamber on a Liberal Democrat opposition day. The Ombudsman considered 
that this had been unsatisfactory There was a debate in the House, apparently 
secured with some difficulty, where, clearly, members were subject to party political 
pressure through the whips system, and I am not saying that everybody voted on 
that basis but that was there, that was part of what was going on, and the 
Government was able to act as judging its own  cause. What I then see, and I think 
citizens at large see, is no visible distinction between Parliament and government. 
 
11. When Parliament’s Ombudsman takes the exceptional step of issuing a 
report indicating that the Government is failing to take steps to remedy 
injustice she has found it has caused, a mechanism is needed to ensure a 
debate and decision on how to respond, one on which Members can vote on 
party lines if they wish, but one which would not depend on either the 
Government or the Opposition to enable it to take place. Under the current 
system a debate can only take place either through the goodwill of the 
Government, which might well evaporate in the face of a potentially 
uncomfortable debate and a critical decision, or through that of an opposition 
party, which would be likely to frame the debate in a party political, rather than 
parliamentary, manner. 
 
12. As an interim measure we recommend that the Government commits to 
providing a three-hour debate, in government time and on a substantive 
motion, on any future report by the Ombudsman concluding that injustice has 
gone unremedied and laid under section 10(3) of the Parliamentary 
Commissioner Act 1967. In the longer term, however, we do not think it is 
constitutionally appropriate for Parliament to have to rely on the Government’s 
willingness to provide debating time on an ad hoc basis. We therefore also 
invite the Procedure Committee, in this Parliament or the next, to examine 
ways in which such a debate could be triggered under Standing Orders. 
 
 

SPSO December 2011 for Local Government and Regeneration Committee 


