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Foreword

If you were to stop anyone in a Scottish street
today and tell them that people are sold into
Scotland, held and some forced to commit crimes
against their will, they would most likely not
believe you. Human trafficking is met with
disbelief because it is such a heinous crime and it
is difficult to accept that modern day slavery
happens in our communities.

Every four days a victim of human trafficking is identified in our
communities and rescued from one of the most searing human rights
abuses to exist in Scotland today.

Trafficking thrives on deception and coercion, and is sustained by the
fear and the reality of physical harm on the victim and on their
families. The trauma caused by sexual abuse, forced labour, and
servitude that stem from trafficking is immeasurable to victims.

Our obligation to do all we can to prevent trafficked exploitation is
clear. Since 2008 when Amnesty International published its pioneering
report into human trafficking in Scotland, a series of expert reports
and inquiries have assessed our anti-trafficking response, and
recommended ways to stop traffickers and protect their victims. With
a new EU directive and a growing body of European case law, we have
a clearer picture than ever before of how to make Scotland a no-go
destination for traffickers.

| am keen to get as wide a variety of views and evidence as possible
on the practical implications of this proposal. | hope you will respond
to this consultation, and | would of course be happy to meet with
organisations or individuals with a particular interest in human
trafficking to discuss these measures. With your views and expertise,
together we can drive forward this legislation to improve care for
victims of human trafficking in our communities and prevent modern
day slavery in Scotland.

Jenny Marra MSP
September 2013

| would like to thank Graham O’Neill, and Ross McKenzie from my
office for their help in drafting this consultation.
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How the Consultation Process Works

This consultation is being launched in connection with a draft proposal
which | have lodged as the first stage in the process of introducing a
Member’s Bill in the Scottish Parliament. The process is governed by
Chapter 9, Rule 9.14, of the Parliament’s Standing Orders which can
be found on the Parliament’s website at:

http://www.scottish.parliament.uk/parliamentarybusiness/17797.asp
X

A minimum 12 week consultation period is required, following which
responses will be analysed. Thereafter, | would expect to lodge a final
proposal in the Parliament along with a summary of the consultation
responses. If that final proposal secures the support of at least 18
other MSPs from two or more political parties, and the Scottish
Government does not indicate that it intends to legislate in the area
in question, | will then have the right to introduce a Member’s Bill. A
Member’s Bill follows a 3-stage scrutiny process, during which it may
be amended or rejected outright. If it is passed at the end of the
process, it becomes an Act.

At this stage, therefore, there is no Bill, only a draft proposal for the
legislation.

The purpose of this consultation is to provide a range of views on the
subject matter of the proposed Bill, highlighting potential problems,
identifying equalities issues, suggesting improvements, considering
financial implications and, in general, assisting in ensuring that the
resulting legislation is fit for purpose.

Details on how to respond to this consultation are provided at the end
of the document.

Additional copies of this paper can be requested by contacting me at
MG.14, The Scottish Parliament, Edinburgh EH99 1SP, or by telephone -
01313486427, or at jenny.marra.msp@scottish.parliament.uk.

Enquiries about obtaining the consultation document in any language
other than English or in alternative formats should also be sent to me.

An on-line copy is available on the Scottish Parliament’s website under
Parliamentary Business/Bills/Proposals for Members’ Bills/Session 4
Proposals

http://www.scottish.parliament.uk/parliamentarybusiness/Bills /1241

9.aspx
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Section 1: Background

What is Human Trafficking?

“It ought to concern every person, because it’s a debasement of our common
humanity. It ought to concern every community, because it tears at the social
fabric. It ought to concern every business, because it distorts markets. It ought
to concern every nation, because it endangers public health and fuels violence
and organised crime. I’m talking about the injustice, the outrage, of human
trafficking, which must be called by its true name—modern slavery”

- President Barack Obama (1)

1. Human trafficking is modern day slavery. It is a crime and a violation
of human rights. Trafficking is perpetrated by organised, familial and
opportunistic criminals. It is grounded in inequality and the abuse of
power. Through deception, coercion or violence it forces individuals
into a life of abuse and exploitation.

2. The United Nations defines human trafficking in the ‘Palermo
Protocol’:

(a) “Trafficking in persons” shall mean the recruitment, transportation, transfer,
harbouring or receipt of persons, by means of the threat or use of force or other
forms of coercion, of abduction, of fraud, of deception, of the abuse of power or
of a position of vulnerability or of the giving or receiving of payments or benefits
to achieve the consent of a person having control over another person, for the
purpose of exploitation. Exploitation shall include, at a minimum, the
exploitation of the prostitution of others or other forms of sexual exploitation,
forced labour or services, slavery or practices similar to slavery, servitude or the
removal of organs;

(b) The consent of a victim of trafficking in persons to the intended exploitation
set forth in subparagraph (a) of this article shall be irrelevant where any of the
means set forth in subparagraph (a) have been used;

(c) The recruitment, transportation, transfer, harbouring or receipt of a child for
the purpose of exploitation shall be considered “trafficking in persons” even if
this does not involve any of the means set forth in subparagraph (a) of this
article;

(d) “Child” shall mean any person under eighteen years of age. (2)

3. Anti-Slavery International, the worlds oldest anti-slavery charity,
estimates that 21 million people are trapped in modern slavery
worldwide ). Three quarters of trafficking victims are women and
girls, with sexual servitude and forced labour being the most common
forms of trafficked exploitation (.

1. Extract from Speech by President of the United States, Barack Obama, (2012)
"Remarks by the President to the Clinton Global Initiative"
2. pp42-43, United Nations (2004),
“United Nations Convention Against Transnational Organized Crime and the Protocols Thereto”

3. Anti-Slavery International, “What is Modern Slavery?”
http://www.antislavery.org/english/slavery_today/what_is_modern_slavery.aspx
4, p10, United Nations (2012), “Global Report on Trafficking in Persons” (New York: the United Nations)
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10.

11.

As a destination state, trafficking is not a marginal problem in the
UK, it is at the heart of where and how we live. Front line
practitioners, national reports, and the Scottish Parliament have
acknowledged that trafficked exploitation and its victims exist in
communities throughout Scotland.

Section 2: Why is this Bill Necessary?

This proposal is to create unified, clear, and consistent legislation on
human trafficking for Scotland. | have shared this proposal with
selected experts in the field of human rights law and human
trafficking legislation. These include Baroness Helena Kennedy QC
who led the authoritative Equality and Human Right Commission
Inquiry on this matter; with Dr. Anne T. Gallagher, the distinguished
legal scholar and practitioner on the international law of human
trafficking; and Parosha Chandran, the barrister at the
jurisprudential cutting edge of human trafficking in the UK and
Europe.

This section provides an overview of the key reasons why this Bill is
necessary. They range from Scotland’s high and growing number of
victims, to expert recommendations and political developments
throughout the UK. Each argument is expanded in the proposals set
out in subsequent sections of this consultation.

A High and Growing Number of Victims

It is extremely difficult to know exactly how many victims of human
trafficking there are in Scotland. By its nature, trafficking is a
hidden crime that relies on fear and the threat of harm to keep
victims from speaking out, meaning many go identified.

However, figures show that in 2011, 93 victims of human trafficking
were identified in Scotland () - one every four days.

Compared to Wales and Northern Ireland, this figure is high. In the
same year, Scotland recovered nearly double the number of victims
of Wales and Northern Ireland put together ).

Furthermore, the number of victims is growing in Scotland. In 2012,
3% more victims were identified than in 2011 @).

With a disproportionately high and growing number of victims, it is
critical we have robust standards of care and a comprehensive
survivors service.

p9, Inter-Departmental Group on Human Trafficking (2012), “First Report of the Inter-Departmental Ministerial
Group on Human Trafficking” - The IDMG report
ibid

Serious Organised Crime Agency (2012)
"United Kingdom National Referral Mechanism Provisional Statistics 2012"
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13.

14.

15.

16.

17.

18.

Low Numbers of Convictions

Despite the growing number of victims of human trafficking in
Scotland, convictions remain low.

To date, there have only been two prosecutions and five convictions
for human trafficking offences in Scotland.

This compares to over 600 prosecutions that have been raised in
England and Wales since 2007 ).

With such a low number of prosecutions and convictions, we must
take further steps to ensure our police and prosecutors have every
opportunity to bring traffickers to justice.

The Criminalisation of Victims

In June of this year, the Anti-Trafficking Monitoring Group uncovered
evidence of victims of human trafficking, including children, who
are on remand or serving sentences in Scottish prisons for crimes
they may have been forced to commit by traffickers:

“Most seriously, was information of potential victims of trafficking - including
children - being penalised and held in young offenders’ institutions or prisons on
remand with some also being convicted of crimes that may have been committed
under duress and as a consequence of their trafficking.” ()

The criminalisation of victims of human trafficking is a serious
failure of our legal system to protect and support those who have
suffered grave human rights abuses. It amounts to triple
victimisation, where an individual is trafficked to this country,
forced to commit crime against their will, and is subsequently
punished for that crime. International law makes it clear that our
legal system must take adequate steps to ensure the criminalisation
of victims of trafficking does not occur:

“Member States shall, in accordance with the basic principles of their legal
systems, take the necessary measures to ensure that competent national
authorities are entitled not to prosecute or impose penalties on victims of
trafficking in human beings for their involvement in criminal activities which they
have been compelled to commit as a direct consequence of being subjected to any
of the acts referred to in Article 2.” (10

The provisions in this Bill will enshrine the principle of non-
criminalisation within Scots law, allowing us to meet our
international obligations to ensure every opportunity is taken to
prevent victims being prosecuted or penalised for crimes they were
forced to commit.

p32, The IDMG Report

p.134, Anti-Trafficking Monitoring Group (2013) "In the Dock. Examining the UK’s Criminal Justice Response to
Trafficking” (London: Anti-Slavery International). - The ATMG Report

Article 8, Directive 2011/36/EU of the European Parliament and of the Council on preventing and
combating trafficking in human beings and protecting its victims - The EU Directive



Human Trafficking (Scotland) Bill

19.

20.

21.

22.

23.

Developments in International Law

There is now a coherent body of international law on human
trafficking, with Europe and hence the UK and Scotland fortunate to
benefit from the world’s two exemplar international legal
instruments, namely the Council of Europe’s (CoE) Human Trafficking
Convention, and the European Union’s (EU) Human Trafficking
Directive, which came into force in April this year.

Together they categorise obligations and commitments under three
heads: (a) preventing human trafficking; (b) criminalising,
investigating, and prosecuting human trafficking, and (c) identifying
and assisting victims. Importantly, these standards are underpinned
by positive anti-trafficking duties from the European Convention on
Human Rights (the ECHR) particularly through its Article 4 case law
on human trafficking.

This framework is reflected in this proposal for clarity, to secure and
to move beyond compliance, and to bolster a strategic approach that
recognises the severity and breadth of human trafficking.

Consensus for Change

The case for a single Human Trafficking Act has been articulated and
welcomed by numerous experts and reports over recent years:

“The Scottish Government should “The ATMG is please to find that
consider introducing a Scotland [...] (has) already taken steps

comprehensive human trafficking to consider enacting a single anti-
bill.” (1) trafficking law.” (12)

“We need a separate piece of Scottish legislation that brings it all together and
makes it easier for everyone [...] to understand.” (13)

The proposal also seeks to capture in legislation the consensus among
experts in Scotland on what action should be taken to prevent and
tackle human trafficking. This consensus has four parts, all of which
are reflected in this proposal, and they are (a) government
leadership, (b) reform in criminal law, (c) an enhanced criminal
justice response and, (d) a comprehensive survivors service for
Scotland.

p26, Equality and Human Rights Commission (2013), “Inquiry into Human trafficking in Scotland, Follow on
Report” (Edinburgh: The Equality and Human Rights Commission) - The EHRC Inquiry

p11, The ATMG Report

Quote from Jim Laird, in MacNab, Scott, “Scotland Needs Own Human Trafficking Laws MSPs Told”, The
Scotsman, 21t March 2012, http://www.scotsman.com/news/scotland/top-stories/scotland-needs-own-
human-trafficking-laws-msps-told-1-2185193



Human Trafficking (Scotland) Bill

24.

25.

26.

(a) Government Leadership

Leadership against human trafficking should be taken and
demonstrated through a strategic approach led by the Scottish
Government:

“Scotland needs to have a
comprehensive strategy to prevent
and tackle human trafficking.” (15)

“The Committee believes that there
needs to be leadership in driving through
the anti-trafficking agenda in Scotland as
this will help to provide more focus on
the issue.” (14

“The Scottish Government must take
responsibility for criminal justice,
support and accommodation and
prevention.” (17)

“[The Scottish Government should] Act
(and be seen to act) as a lead on the
efforts of local authorities across
Scotland to combat child trafficking.” (16)

(b) Reform in Criminal Law

A change is needed in how Scots Law deals with human trafficking,
through simplifying criminal definitions and codifying human rights
anti-trafficking duties into law for clearer and more practically
useful legislation:

“The Inquiry was told by a number of lead practitioners in Scotland’s law
enforcement community that the criminal legislation on human trafficking
needed to be clearer.” (18)

“A clearer definition of what activities or actions might fit within the definition
of exploitation provided within legislation would be helpful for law enforcement
agencies” (19)

“On [..] the idea that we need new “separation of the different forms

legislation, there is something to be said
for that [..] the clearer we are about
statutory definitions and the criminal
offences, the better it will be for all of

of exploitation is unhelpful, and
creates unnecessary confusion for
those whose job it is to implement
the legislation.” (1)

us.” (20)

(c) A Better Criminal Justice Response

Our Criminal Justice response should be enhanced by deepening
anti-human trafficking specialisms in key institutions, such as the
Crown Office and Procurator Fiscal Service, the Police Service of
Scotland, and in Scotland’s Courts. This should be done in a manner
that integrates policy, intelligence, and operations with responses
throughout the criminal justice system that are focussed on the
victim.

Point 421, The Equal Opportunities Committee
(Edinburgh: The Scottish Parliament) - The EoC Inquiry

P24, The EHRC Inquiry

p75, Scotland’s Commissioner for Children and Young People (2011) "Scotland: a Safe Place for Child
Traffickers" (Edinburgh: Scotland’s Commissioner for Children and Young People) - The SCCYP Report

p17, Amnesty International in Scotland (2008) "Scotland’s Slaves" (Edinburgh: Amnesty International)

p64, The EHRC Inquiry

ibid

Column 292, The Equal Opportunities Committee (2012) ‘Official Report of the Equal Opportunities
Committee, 20" March 2012” (Edinburgh: The Scottish Parliament)

P155, The Centre for Social Justice (2013) “It Happens Here” (London: The Centre for Social Justice)

(2010) "Inquiry on Migration and Trafficking"
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“The prosecution services in each
UK country [should] develop their
specialism [in trafficking] with a
view to improving the collection of
sufficient evidence to successfully
prosecute more traffickers.” (22)

“The Committee believes it is
important for support agencies to

work with the police and

prosecutors so that the victims of
trafficking are provided with the
best possible support.” (23

“Scottish law enforcement and its partner agencies currently hold limited
intelligence on how these networks operate and this is still an area where the
true nature of the crime is difficult to determine.” (24)

(d) A Distinct Scottish Survivors Service

27.  Responsibility should betaken in Scotland for the approach to,
decisions on, and the monitoring of outcomes relating to the
identification, onward referral, provision of assistance, legal justice,
and recovery for victims of human trafficking:

“The Committee notes the “It is only proper that victims of
recommendation made in the Anti- trafficking have practical access
Trafficking Monitoring Group report to an end-to-end recovery service
Wrong Kind of Victim? that a localised delivered by one or more
multi-agency NRM  should be specialist agencies” (26)

established in Scotland alongside a
local infrastructure of support.” (25)

“Whilst Amnesty International acknowledges the efforts to expand support
services, the practitioners we interviewed are concerned that many women
and girls are being detained, dispersed or placed by the authorities in
inappropriate and/or unsafe accommodation, often without access to support
services either because they have not been identified as trafficked or due to
the lack of sufficient specialist accommodation and support services for
trafficked persons.” (27)

Political Developments in Scotland and the UK

28. In his response to the Equality and Human Right Commission's Inquiry
into Human Trafficking in Scotland, the Cabinet Secretary for
Justice stated: “I do not rule out the idea of bringing together all
aspects of human trafficking legislation under one umbrella” (s).

29.  Furthermore, similar legislation is being taken forward in Northern
Ireland through the Human Trafficking and Exploitation (Further
Provisions and Support for Victims) Bill, and in England and Wales in
a Bill recently announced by the Home Secretary. It is important
Scotland keeps up with progress being made in other parts of the
UK.

22. p8, GRETA (2012) "Evaluation of the United Kingdom’s Implementation of the Council of Europe’s Human
Trafficking Convention” (Strasbourg: Council of Europe) - the CoE’s GRETA Evaluation

23. point 667,The EoC Inquiry

24. p67, The EHRC Inquiry

25. point 584,The EoC Inquiry

26. p85, The EHRC Inquiry

27. p12, The Amnesty Report

28. Official Report of the Scottish Parliament, 29th February 2012, (The Scottish Parliament: Edinburgh)
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33.

34.

35.

36.

Section 3: Proposal Aims and Objectives

This proposal is for a Human Trafficking Act that fulfils three aims:

(a) Crystallise in legislation the consensus in Scotland on anti-human
trafficking, as set out above, and which has emerged from the
various Inquiries, research, and best practices in this subject in
Scotland since 2008.

(b) Ensure Scotland complies, and moves beyond, its obligations and
commitments on anti-human trafficking, as outlined above, and as
set out in relevant specialist international legal instruments and in
human rights law.

(c) Enable Scotland to pioneer a "system-wide" approach to anti-
human trafficking, by involving in a clear and proportionate manner,
its public, regulatory, private, and civil society sectors, as well as its
communities.

More specifically, this proposal is for a Human Trafficking Act that
comprises of the following summary objectives:

Require (a) long-term, strategic, and political leadership through a
Duty on Scottish Ministers to collaboratively develop, implement,
and publicly report on, a Strategy for Scotland against Human
Trafficking, potentially including:

Systematic approach to raising awareness amongst communities and
key professional sectors and groups, including through training.

Maximises the contribution to and impact of Scottish public policy to
the reduction of the human vulnerability that is at the heart of
human trafficking.

Systematic approach is taken to reduce the demand for the goods
and services that feeds demand for trafficked exploitation.

(b) Adopt a comprehensive approach to the criminalisation of human
trafficking through:

New single criminal offence reflecting best practice, developments,
and standards in international law.

New associated offence of aiding, abetting, or attempting to
commit human trafficking.

Clearer liability of legal persons to criminal offences of human
trafficking.

Sanctions regime for natural and legal person offenders convicted of
human trafficking offences.
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37.

38.

39.

(c) Require specialist, integrated and comprehensive criminal justice
response to human trafficking: that is victim-centred, proactive, and
cooperative; applying in investigation, prosecution, and asset
recovery, through:

Duty for the effective criminal investigation and prosecution of
human trafficking.

Ensure anti-trafficking specialisms for criminal investigations and
prosecutions.

Embed asset recovery in the investigation and prosecution of human
trafficking.

Provide for non-prosecution and non-application of penalties to
victims of human trafficking for criminal acts committed as a direct
consequence of their trafficked predicament.

New associated offence of aiding, abetting, or attempting to
commit human trafficking.

Require inspection of the performance of the Police Service of
Scotland and the Crown Office and Procurator Fiscal Service of duty
to investigate and prosecute human trafficking.

(d) Harness the regulatory, private, and civil society sectors in anti-
human trafficking so they take responsibility through embedding it,
into their policy, practices, and information sharing with others, by:

Scottish Ministers requiring regulators with responsibility in sectors
where human trafficking is known or suspected, to include anti-
human trafficking in regulatory approaches, guidance, and practices.

Scottish Ministers to develop partnerships on human trafficking with
relevant parts of private sector and civil society; to promote
awareness, identification and detection, and systematic
cooperation.

Consideration of how to engender, through a voluntary partnership
approach, large companies operating in Scotland to take transparent
responsibility to prevent, identify, and tackle human trafficking in
their supply chains, reflecting best practice from California.

(e) Ensuring an independent and transparent system in Scotland that
is dedicated to identification of, decisions on, and coordinated
assistance and remedies for survivors, to secure both their recovery
and access to legal justice, with potential measures including:
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- Replace the National Referral Mechanism (NRM) in Scotland with an
independent Identification, Referral, and Monitoring Service for
Survivors of Human Trafficking (the "Survivors’ Service"), to report
periodically to this Parliament.

- Duty for the effective criminal investigation and prosecution of
human trafficking.

- Introduce statutory minimum Standards for the Assistance and
Recovery of Survivors of Human Trafficking (the "Survivors’
Standards”) to be offered, and observed in relation to, suspected
and confirmed survivors in Scotland. Children are perhaps best
identified and assisted through Scotland’s mature and interests-
focused child protection institutions.

- Create, in statute, specialist rights and minimum standards for child
survivors of human trafficking; as well as all in terms of criminal
investigations, prosecutions, and proceedings.

Question 1: Do you agree with the aims and summary objectives
of the proposed Bill? Please indicate "yes/no/undecided”, with
reasons for your position.
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Section 4: Prevention through a Strategic
Approach, Leadership, and Coordination

“We’re talking about a phenomenon [human trafficking] that first of all has been
around forever but perhaps even more importantly is now entrenched into the fabric of
our societies and our economy and the way that we live.”

Dr Anne T. Gallagher (29)

40.  Human trafficking is a cross-cutting, complex symptom of a deeper,
uncomfortable truth that human exploitation is perpetrated by the
few whilst being tolerated or simply not registered by the many.

41.  Understanding the nature of human trafficking means grasping three
essential aspects: (a) it is hidden as awareness remains low, (b) it is
central to how and where we live - stretching across our labour
market, our cities, towns, and villages, and in our criminal
underworld, and (c) it penetrates deep into our society, reflecting
many of our under-acknowledged social truths, such as how demand
for cheap goods and services fuels demand for cheap, exploitable,
and labour.

42. It is this nature of human trafficking that we are required to move
beyond incremental, reactive, and short-term practice towards a
whole society, relentlessly proactive, and long-term approach
crystallised in a national strategy. Only that may move Scotland’s
mind-set on human trafficking; place it at the vanguard globally;
and sustain a generational push against modern slavery.

43. Underlying the proposal is a vision of legislation being the catalyst
for a shared sense of responsibility against human trafficking in
Scotland. My premise is that as human trafficking is in the fabric of
modern consumerist societies, it indirectly touches most of our
lives. It follows that we all have a role, however small, to play in
undermining it. International law recognises that preventing human
trafficking is at best difficult and at worst intractable. Effective
interventions must be long-term, coordinated, and cooperative (o);
and for Scotland this means working together through our public,
private, and civil society sectors, through our communities, as well
as with partners in the rest of the UK and internationally.

29. p58, Gallagher, Anne (2010) “The International Law of Human Trafficking” (Cambridge: Cambridge University Press)
30. Articles 5(1) and 5(6) The CoE Convention, and Article 18(2) The EU Directive



Human Trafficking (Scotland) Bill

Scotland needs a legally binding national strategy against human
trafficking in Scotland, which is (a) developed and delivered
collaboratively through systematic multi-agency working; (b)
comprises all those key short and long term activities, respectively,
that are essential to an integrated approach such as taking a
systematic approach to, respectively, (i) raising awareness and
training, and (ii) to reducing the human vulnerability and the
demands for commoditised sex and cheap goods and services that
give rise to demand for trafficked prostitutes and labour,
respectively; and (c) that is underpinned with clear lines of
accountability from the Scottish Government to The Scottish
Parliament with public reporting on progress required at least every
three years.

| invite your opinions, evidence, and suggestions on the following
proposal:

“Scottish Ministers have a legal duty to lead the development and
implementation of a Strategy for Scotland against Human Trafficking.
This Strategy is formulated and delivered through multi-agency
collaboration led by the Scottish Government. The Strategy should
have particular regard to the need to:

(a) prevent human trafficking, with potential measures and actions to
(i) raise, in a systematic manner, public and professional awareness,
especially via public campaigning with evaluation, as well as through
multi-disciplinary training in audience and delivery; (ii) contribute to
the reduction of the human vulnerability often behind the supply and
on-going exploitation of survivors; and (iii) recognise Scotland’s
responsibility as primarily a "destination” state in trafficking chains
and, accordingly, act towards reducing the demand for such
exploitation in Scotland;

(b) respond effectively to human trafficking through criminal justice,
public regulation, and non-public sector activity with potential
measures and actions to (i) enhance its investigation, prosecution,
and disruption, particularly through an integrated specialist
approach; (ii) harness the contribution of public regulators taking
appropriate action, especially to identify suspected human
trafficking; and (iii) effectively involve and utilise the private sector
and civil society bodies in Scotland against modern slavery;
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(c) enhance the arrangements, practices, and cooperation for the
identification, assistance, and recovery of victims, with potential
measures and actions to (i) enhance the independence, rigour, and
transparency of arrangements and practice for identifying, referring,
and monitoring outcomes for survivors;(ii) develop, implement, and
review survivor-centred standards for the assistance and recovery of
survivors of human trafficking; and (iii) enhance survivors’ rights to
remedies, access to justice, and compensation for the harms
suffered.

The collaborative development of the Strategy should include, but
not be limited to, those with responsibilities in the following areas,
namely: (a) policing; (b) criminal prosecution; (c) disruption of
human trafficking and related serious crime through asset recovery;
(d) prisons; (e) identification, assistance, and recovery for survivors
of human trafficking; (f) healthcare, especially in psychological
assistance and in sexual health services; (g) child protection and
social work; (h) labour market regulation; (i) local government,
particularly in licensing and environmental health; (j) immigration
and asylum; (k) revenue and customs; (l) international development;
(m) the legal profession, especially those likely to have contact with
victims; and (n) strategic commercial organisations, such as banks,
smartphone networks, internet service providers, the travel sector,
and key multinationals.

Reasonable effort should also be made to involve survivors of human
trafficking in this collaborative process with their long term best
interests paramount throughout.

The Strategy will be delivered through a transparent action plan that
also ensures Scotland meets its international commitments. As part of
this legal duty, the Scottish Government will report publicly, and to
the Scottish Parliament, on progress on the Strategy at least every
three years; with public reporting followed by the development of a
new Strategy.”

Question 2: Do you agree with the proposal for a legal duty on
Scottish ministers for a Strategy for Scotland against Human
Trafficking? Please indicate "yes/no/undecided”, with reasons for
your position.
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Section 5: Criminalisation of Human Trafficking
in Scots Law

“In view of its obligation to interpret the [European] Convention [on Human Rights] in

light of present-day conditions, the Court considers it unnecessary to identify whether

the treatment about which the applicant complains constitutes “slavery”, “servitude”

or “forced and compulsory labour”. Instead, the Court concludes that trafficking itself,
within the meaning of Article 3(a) of the Palermo Protocol and Article 4(a) of the Anti-
Trafficking Convention, falls within the scope of Article 4 of the [European] Convention
[on Human Rights].”

- Para 282, European Court of Human Rights in Rantsev v Cyprus and Russia [2010]

46.  The European Court of Human Rights (ECtHR) and the Human Rights
Act 1998 place clear obligations on the UK to ensure proper
arrangements are in place to effectively prevent and respond to
human trafficking. European Convention on Human Rights Article 4
case law recognises human trafficking as a form of slavery @1) and,
significantly, it does so by defining it in line with the international
gold standard of the “Palermo Protocol” 2 as set out in the UN’s
Human Trafficking Protocol, which has been recently enshrined,
among other nations, in South Africa ¢3. This case law requires
those with responsibility for such matters within States to ensure
there is: (a) a legal and administrative framework to prohibit and
punish trafficking; (b) this enables the effective penalisation and
prosecution of acts of human trafficking; and (c) it is part of a
comprehensive approach including measures to (i) prevent human
trafficking and (ii) to protect its victims 4).

47. Such vertical prescription of human rights anti-trafficking duties is
enhanced by the interpretative duty in section 3 of the Human
Rights Act that requires, so far as is possible, that primary and
subordinate legislation is read and given effect in a way compatible
with the European Convention on Human Rights as incorporated in
the Human Rights Act. Article 4 has vertical and horizontal effect
requiring a comprehensive legal framework that mainstreams anti-
trafficking across the statute book.

48.  The fundamental obligations on anti-trafficking arising from the
European Convention on Human Rights and the Human Rights Act are
overlaid, in the UK and therefore in Scotland where competence is
devolved, by more precise commitments in the Council of Europe’s
Human Trafficking Convention and the EU Human Trafficking
Directive.

31. Paragraph 282, in Rantsev v Cyprus and Russia (2010)

32. Article 3(a) UN Human Trafficking Protocol

33. Prevention and Combating of Trafficking in Persons Act 2013:
http://www.info.gov.za/view/DownloadFileAction?id=195534, especially section 4.

34, Paragraph 285, Rantsev v Russia and Cyprus (2010)



Human Trafficking (Scotland) Bill

49.

50.

51.

52.

35.

36.
37.

38.
39.
40.
41.

The criminalisation of human trafficking is one such obligation
required by both the Council of Europe @5 and the EU ¢). However,
the UK and Scotland did not adopt the criminal definition of human
trafficking - the “Palermo Protocol” - which has been rigorously
debated, refined, and adopted by the UN, the Council of Europe, the
EU and, as outlined above, by the European Convention on Human
Rights.

The approach taken to criminalisation to date in Scotland has
mirrored that in the UK, with section 22 of the Criminal Justice Act
2003 introducing the criminal offence of trafficking into prostitution
or for producing obscene or indecent material, which,
problematically, is significantly narrower in scope than its equivalent
offence in England and Wales that criminalises trafficking into sexual
exploitation @7). Section 4 of the Asylum and Immigration (Treatment
of Claimants etc.) Act 2004 is intended to cover non-sex forms of
human trafficking but, again problematically, it is a criminal offence
in UK immigration statute.

Section 4 reflects, (a) an inappropriate conflation of human
trafficking and immigration that serves to undermine in public
consciousness, in Scottish governance, as well as in our front-line
response, the international legal recognition that trafficking need
not have a cross-border element to be trafficking ss); as well as (b)
that this Parliament has not yet legislated on a crime that is actually
in its legislative competence as a consequence of Schedule 5 of the
Scotland Act 1998. Human trafficking is crime not asylum or
immigration and comprehensive legislation against it is in the gift of
this Parliament.

The Council of Europe, the Centre for Social Justice, and the
Equality and Human Rights Commission have all recommended the
need for significant change in how UK and Scottish legislation deals
with human trafficking and, particularly, in how it defines the crime.
The Centre for Social Justice recommended a Modern Slavery Act
stating “separation of the different forms of exploitation is
unhelpful, and creates unnecessary confusion for those whose job it
is to implement the legislation” @9. The Council of Europe was
concerned that the “co-existence of several partially overlapping
offences related to human trafficking undermines legal clarity and
can be problematic in practice when it comes to prosecution and
convictions” ). The Equality and Human Rights Commission found
that legislation against human trafficking in Scotland had developed
piecemeal; was inconsistent; and lacked clarity on what trafficked
exploitation is @1).

Article 18, The CoE Convention

Article 2, The EU Directive
See Annex A

See Annex A

pp155-157, The CSJ Report

p26, The CoE’s GRETA Evaluation
pp63-69, The EHRC Inquiry
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53.

54.

55.

56.

42.
43.
44,
45.

46.
47.

Accordingly, the Equality and Human Rights Commission
recommended the Scottish Government consider introducing a
“comprehensive Human Trafficking Bill”. In February 2012, the
Cabinet Secretary for Justice expressed sympathy for this
recommendation stating he did “not rule out the idea of bringing
together all aspects of human trafficking legislation under one
umbrella, but we need to be aware that parliamentary time is
precious”.

There is a discernible consensus on the need for a change in how
Scots law deals with human trafficking, as reflected in part by the
shared desire for a statutory aggravation. This consensus is reinforced
by the unfortunate but unavoidable fact that only five people have
been convicted for human trafficking in a decade of criminal law in
Scotland ). | fully respect the Cabinet Secretary’s commitment,
sincerity, and sympathy for change but | believe clear and
comprehensive legislation is now essential and this Parliament can
and should legislate against this modern slavery.

Human trafficking does not exist only at the margins of our society,
nor is it confined to our criminal underworld, rather it penetrates
into our legitimate economy. As the Equality and Human Rights
Commission Inquiry reported: “victims trafficked into forced labour
were found in restaurants, hospitality, and agriculture” in Scotland
). The nexus between human trafficking, business, and organised
crime is well established. This is reflected in international law
against human trafficking, notably, again, through Article 4 case law
44) and, most comprehensively, in both the Council of Europe’s Human
Trafficking Convention 4 and the EU Human Trafficking Directive we),
which dedicate provisions to require those responsible for such
matters within a State to ensure legal persons are liable for criminal
offences of human trafficking. Criminal liability for bodies
incorporated under UK law for human trafficking offences is provided
within the section 22 and section 4 offences, respectively. This
liability is supplemented by amendments in 2010 to the Anti-Social
Behaviour (Scotland) Act 2004 enabling the closure of establishments
associated with human exploitation offences 7).

However, | am interested to learn how we may do more by creating a
comprehensive section on the liability of legal persons to offences of
human trafficking.

See Annex A

p36, The EHRC Inquiry

Paragraph 284, Rantsev v Cyprus and Russia (2010)
Article 22, The CoE Convention

See Annex A
See Annex A
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57. This would reflect the approach of the Council of Europe and the EU,
as both set out clearly the conditions for legal persons being liable
for an offence of human trafficking 4. In Scotland, greater legal
clarity may also be a helpful way to raise awareness amongst the
business community in Scotland of their anti-human trafficking
criminal law responsibilities.

55. However, any new legislation should draw upon the positive elements
in the current approach. For example, | think Scotland has reasonable
legislative provisions in areas such as (a) the extra-territorial
jurisdiction of its two present criminal offences of human trafficking;
(b) in its regime for sanctions that reflect requirements in both the
Council of Europe’s Human Trafficking Convention ) and the EU
Human Trafficking Directive 0. Nonetheless, this consultation is an
opportunity to consider whether and where improvements may be
made.

59. Accordingly, | am interested to explore if we can and should enhance
the sanctions available to our courts when sentencing natural and
legal persons for human trafficking by expressly drawing upon and
enshrining in new legislation (a) the aggravating factors and sanctions
set out in the EU 1) and the Council of Europe 2, as well as (b)
considering whether the principles of relevant domestic statute, such
as the Corporate Manslaughter and Corporate Homicide Act 2007 3),
may improve the present regime to ensure it effective and
proportionate, and (c) whether there is merit, as envisaged by the
Council of Europe’s Human Trafficking Convention and the EU Human
Trafficking Directive, to have a criminal offence of aiding, abetting,
or attempting to commit the core offence of human trafficking 4),
particularly on whether this 