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Justice Committee 
 

Victims and Witnesses (Scotland) Bill 
 

Written submission from the Faculty of Advocates 
 
1. The Faculty welcomes the Scottish Government’s commitment to improving the 
experience of witnesses and victims as they participate in the criminal justice 
system. 
 
2. The Scottish criminal justice system is an adversarial system. This means that it is 
the prosecution and defence, rather than the court, that decides what evidence to 
lead, and that each party is entitled to challenge the evidence led by the other. The 
judge (in summary matters) and the jury (in solemn matters) assess the credibility 
and reliability of the witnesses and decide the following: 
 

(i) whether the prosecution has proved that the crime was committed, and; 
(ii) if so, whether the prosecution has proved that the accused committed the 
crime. 

 
3. The burden of proving the charge or charges rests on the prosecution. The 
prosecution has a complete discretion in deciding which charges to bring and in 
which court. There is no obligation on an accused person to prove anything. An 
accused person is required to give notice to the court and to the prosecution of 
special defences (e.g. self-defence to a charge of assault, consent to a charge of 
rape). 
 
4. The starting point of any prosecution is that the accused is presumed to be 
innocent. This remains the case unless and until the prosecution proves the guilt of 
the accused beyond reasonable doubt. It follows that, unless and until a finding of 
guilt is made, it has not been proved that a crime was committed and, as a 
consequence, that there was a victim in the first place. For this reason, the alleged 
victim of a crime is referred to as the “complainer” rather than the “victim”. Otherwise 
there is an implicit assumption that the “victim’s” account is a truthful one before a 
finding of guilt has been made, and the presumption of innocence may therefore be 
undermined. In the Faculty’s view, to avoid this unfortunate and unfair consequence, 
the word “complainer” should be used when discussing pre-trial and trial measures 
and the word “victim” only with regard to post-conviction procedure. This approach 
mirrors the Statute that governs Scottish criminal procedure (The Criminal Procedure 
(Scotland) Act 1995). 
 
5. Clearly it is essential that the complainer and vulnerable witnesses are able to 
provide their evidence in as stress-free an environment as possible. In considering 
how best to achieve this, it is essential that the accused’s lawyer remains able to 
challenge properly, and that the judge or jury remains able to assess properly, the 
evidence led by the prosecution. 
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(a) the proposal to create a duty on relevant justice organisations to set clear 
standards of service for victims and witnesses 
 
6. The Faculty is aware of improvements made in this field by certain organisations 
in recent years; for instance, the VIA (Victim Information and Advice) service is well 
established and provides useful support. It is important that all relevant agencies 
operate to similar standards. 
 
(b) the proposal to give victims and witnesses a right to certain information 
about their case 
 
7. While it is important that complainers and other witnesses are not ‘kept in the dark’ 
as to the progress of an investigation or trial, it is equally important that the 
independence of the prosecutor is not compromised. Prosecutions in Scotland are 
taken in the public interest and prosecutors are not the complainers’ lawyers. As the 
Faculty stated in its response to the Consultation, any new system should be 
focused on the flow of information rather than on allowing complainers and others to 
become active participants at the investigation and prosecution stages. To do 
otherwise would be to threaten the independence of the prosecution service. 
 
8. The Faculty is in favour of an online information hub where procedural information 
can be accessed in a user-friendly manner. It is to be hoped that such information 
can be set out in an understandable format, avoiding the use of legalistic 
terminology. 
 
(c) the proposal to give vulnerable witnesses a right to access certain special 
measures when giving evidence 
 
9. The presumption should be that proceedings are always held in public with the 
judge continuing to have a discretion to exclude the public. 
 
10. The Faculty believes that the existing system works well and that special 
measures are made available where appropriate. Under the proposed changes, 
where the charge contains an allegation of a sexual offence, domestic abuse, human 
trafficking or stalking, the complainer would automatically be entitled to standard 
special measures such as the use of a TV link. This would mean that in a case 
where there was no risk that the quality of the witness’s evidence would be 
diminished, the witness would nevertheless be entitled to give evidence by use of a 
TV link. As a consequence, the judge or jury would be unable to assess the witness 
in the same way as a witness who had given evidence in court. The Faculty 
understands that research has shown that evidence given by TV link is more difficult 
to assess and does not make the same impression as evidence given in court. 
Furthermore, the solemnity attached to giving evidence from the witness box before 
a Judge or jury in a courtroom, should not be given up lightly. 
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(d) the proposal to require the court to consider compensation to victims in 
certain cases 
 
11. The Faculty supports the direct compensation of victims of crime by those guilty 
of attacks upon their person or property. Compensation orders are routinely imposed 
in courts throughout Scotland. 
 
(e) the proposal to introduce a victim surcharge and restitution orders, so that 
offenders contribute to the cost of supporting victims 
 
“Victim Surcharge” 
12. With regard to the proposal for a “victim surcharge”, the Faculty is concerned that 
the Bill seeks to fetter the Court’s discretion as, by virtue of the new provision 
(s.253F), the Court “must” order payment of a victim surcharge. 
 
13. Furthermore, the payment must be for a “prescribed” amount. By contrast, 
Judges are currently obliged by statute to take into consideration the means of an 
offender before imposing a fine (s.211(7) of the 1995 Act). In the Faculty’s view, the 
imposition of an additional minimum flat-rate payment is therefore a regressive, and 
unwelcome, development. 
 
14. Additionally, it may well be the case that inevitable problems associated with 
non-payment and enforcement will increase the administrative burden on the 
Scottish Court Service. 
 
“Restitution Orders” 
15. Although the Police undertake a vital role in society and many officers face 
danger on a regular basis, so do others employed in the emergency services, as well 
as prison officers, hospital staff and others. If such a scheme is to be established, it 
should be extended to include all of the foregoing groups. There may also be 
difficulty in evaluating the level of restitution, especially where there has been no 
injury. 
 
(f) any human rights implications arising from the victims and witnesses 
provisions in the Bill 
 
16. Complainer’ rights to privacy are often considered at preliminary court hearings, 
most frequently when applications are made for disclosure of often extremely 
sensitive personal information such as social work records, medical records, 
psychiatric records. Invariably, the complainers do not appear or are not represented 
at the hearings; it is left to the Crown to make representations on their behalf. 
However, there may well be a conflict of interest between the prosecution position, 
representing the public interest, and the very personal position of the witness. The 
Faculty believes that there should be a presumption of entitlement to independent 
representation for complainers at such hearings, and possibly at other hearings 
during the process (such as an application to admit evidence of sexual history and 
character evidence of the complainer in sexual offence trials by virtue of s.275 of the 
1995 Act). 
 



VW29 

4 

17. The Faculty is aware that representation in such situations is commonplace in 
other jurisdictions. 
 
Faculty of Advocates 
11 April 2013 


