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Justice Committee 
 

Inquiry into the effectiveness of the provisions in the Title Conditions 
(Scotland) Act 2003 

 
Written submission from the Property Managers Association Scotland Limited 
 
1.  Section 53 of the 2003 Act allows enforcement rights in relation to real 
burdens to be created by implication where properties are “related”.  Are there 
problems with the way this section operates in practice? 

The Association is not aware of any problems with the way this section operates in 
practice. The main difficulty which the Association is aware of is that owners are not 
having the proper and full details of the burdens affecting the property supplied to 
them by their solicitor at the time of purchase of the property. 

2.  Section 63 of the 2003 Act controls the duration of manager burdens (the 
ability of a developer to appoint a property factor). Do the timescales contained in 
section 63 strike the right balance between the interests of homeowners and the 
interests of developers? 

Section 63 provides the builder/developer with the appropriate control over the 
appointment of the factor. In the current financial climate modern housing estates are 
often built in phases which can take a considerable number of years. The 
Association believes it is appropriate that the builder/developer, whilst still building 
and in possession of the plots/new houses should have control over the appointment 
of the factor as the builder/developer will require to liaise with the factor regarding 
many matters or common maintenance and development.  

The owners now have the additional protections provided by the Property Factors 
(Scotland) Act 2011.  This should hopefully assist in resolving any possible issues 
between the owners and the factor. 

The Association believe that the standard terms of 5 years is appropriate.  

3.  Local authorities and housing associations can impose a manager burden 
which lasts up to 30 years on properties purchases under ‘right to buy’ legislation. Is 
it necessary to tie homeowners into an arrangement for such a long period of time? 
 
The Association do not believe that the ability of the Local Authority or Housing 
Association to impose a manager burden of up to 30 years is appropriate.  The 
Scottish Law Commission previously recommended that a 10 year period would be 
appropriate. 
 
4.  Right to buy homeowners can vote to replace a property factor with a two-
third majority despite a manager burden being in place. Are there any examples of 
situations where this right has been exercised? Is a two third majority achievable in 
mixed tenure developments? 
 
The Association is not aware of any examples of this situation arising.   
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5.  A local authority/housing association may own units in a development and 
provide the factoring service. Should the local authority/housing association’s voting 
right be modified to make it more difficult for them to block a vote to dismiss them as 
property factor?  
 
The Association's position is that where a Local Authority/Housing Association own 
numerous properties within a development this should be treated on the same basis 
as any owner owning multiple properties within a development.  The title deed will 
normally provide that a majority of the proprietors can affect decisions, including the 
appointment of property factors. 
 
6.  Section 28 of the 2003 Act allows owners to dismiss a property factor by a 
simple majority where the title deeds are silent on the issue. Section 64 provides 
that, regardless of what is stated in any real burden, a property factor can be 
dismissed with a two-third majority vote. Are these provisions workable in practice? 
The Committee would be interested in any experiences of homeowners/ residents’ 
associations in using the legislation this way.  
 
The Association has no experience that any referral to the terms of the 2003 Act has 
previously been required.  The Association is aware of situations where a property 
factor has changed on the basis of a simple majority vote of the proprietors rather 
than the necessary two-thirds majority vote which would be required in terms of the 
Act. 
 
7.  Under a land-owning maintenance company model, an organisation owns 
green space around a development (which may encompass landscaped areas, 
drainage systems, play parks etc.). The land-owning maintenance company is 
required under real burdens affecting the land to maintain it and homeowners are 
required to pay for this advice 
 
(a)  Are the current options available to homeowners who are unhappy with the 

service provided by such a company effective? 
 

The Scottish Government has already consulted on the maintenance of land on 
private housing estates in 2011. 
 
(b)  Are there options for reform which balance the interests of homeowners and 

land-owning maintenance companies?  
 

The Property Factors (Scotland) Act 2011, which has only recently came in to place, 
should provide additional protection for homeowners affected by the situation. 
 
8.  It is possible to vary or remove burdens under sections 33 and 34 of the 2003 
Act. However, if one owner objects, the variation will not be effective for the whole 
development. Do these provisions set the right balance between the interests of 
separate homeowners? The Committee would be interested in the experiences of 
homeowners/residents’ associations in using this aspect of the legislation. 
 
The Scottish Law Commission previously recommended that if a court is satisfied 
that the deed is not in the interests of the community or if the deed is unfairly 



TC30 

3 

prejudicial to one or more of the owners then the court should be able to make an 
order reducing the deed in whole or in part. 
 
Currently it would prove difficult and expensive for a proprietor to seek to remove the 
real burden without the consent of all the owners affected. However the Association's 
position is that any owner purchasing a property should have been made aware of 
the burdens affecting the property by their solicitor before the purchase.  Therefore, 
a home owner who purchases a property should already be aware of the existing 
burdens and should have made an informed choice prior to the purchase of the 
property. 
 
9.  It is also possible to vary or remove “community burdens” (a form of burden 
affecting a number of units in a development) under sections 90 and 91 of the 2003 
Act by application to the Lands Tribunal. A sum may require to be paid in 
compensation to any homeowner negatively affected. Do these provisions set the 
right balance between the interests of separate homeowners? The Committee would 
be interested in the experiences of homeowners/residents’ associations in using this 
aspect of the legislation. 
 
The current situation of the Application to the Lands Tribunal does strike the right 
balance between the interests of the separate home owners allowing an independent 
determination by the Lands Tribunal of the matter. 
 
10.  An application to the Lands Tribunal may require the interested party to 
instruct a solicitor. The losing party may also be liable to pay the legal expenses of 
the winner. Note also that legal aid is available where the applicant meets the 
qualifying criteria. Is this form of procedure appropriate to the issues at stake? Does 
it inhibit homeowners from bringing applications under the 2003 Act? Is it 
appropriate/ desirable to create an alternative procedure? 
 
An Application to the Lands Tribunal to vary a burden will, of course, not only affect 
the applicant's title but also the title of neighbouring proprietors.  Therefore the 
instruction of a solicitor is almost inevitable.  The Scottish Law Commission has 
previously reported that usually negotiation between proprietors is preferable to 
litigation and that the very availability of the Lands Tribunal is a spur to parties to 
negotiation and to consensual discharge or amendment of conditions. 
 
Property Managers Association Scotland Ltd 
15 March 2013 
 


