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Justice Committee 
 

Inquiry into the effectiveness of the provisions in the Title Conditions 
(Scotland) Act 2003 

 
Supplementary written submission from the Lands Tribunal for Scotland 

 
Expenses and Compensation: Experience of Lands Tribunal for Scotland 
 
We noted the discussion of expenses before the Committee on 19 March 2013.  As 
a Tribunal we do not seek to express a view of policy and, in any event, we do not 
seek to add to the substance of what was there discussed.  However, we realised 
that it might help the Committee to set out matters more fully from our perspective.  
 
In relation to expenses, most Courts follow the principle that “expenses follow 
success”. If a person has incurred expense in asserting or defending their legal 
rights, it makes good sense and sound justice to say that the person who has 
caused the expense by opposing such right should pay the legal cost.  That is not a 
penalty. It is simply a recognition that litigation costs money and that the person 
found to be in the right should not be out of pocket.  (For completeness it may be 
added that a successful party will, almost inevitably be out of pocket because the 
amounts they will recover in a judicial account will seldom match their actual outlays.  
That however, does not affect the question of principle). Courts proceed on the view 
that it is the ultimate decision that counts. Even if the law is difficult, the facts 
obscure, or the issues very finely balanced, once the court has decided which party 
is in the right, that party is to be found entitled to expenses.   Otherwise it might often 
be a pretty hollow victory. 
 
However, the former practice in the Tribunal recognised that the parties were not 
fighting over an issue of disputed rights. Persons objecting to discharge of a 
condition did have the right.  The question was whether the Tribunal was satisfied 
that their rights should be discharged. This was not, technically, an issue of 
discretion, but it depended essentially on the Tribunal’s own view of what was 
reasonable.   
 
The former practice, accordingly, was that where an objector relied on his or her 
existing rights as expressed in the title conditions but the Tribunal decided such 
rights should be varied, such objector would not be found liable in expenses to the 
other side.  They would have to pay their own expenses.  It was only if an objector 
was thought to be objecting unreasonably that the Tribunal would find him or her 
liable in expenses. Where objectors were successful, they were taken to have 
successfully defended existing rights and were normally found entitled to expenses. 
 
Under the 2003 Act, sec 103 (1) the Tribunal was obliged to change that practice.  
The section provides as follows:- 
“The Lands Tribunal may, in determining an application made under this Part of the 
Act, make such order as to expenses as they think fit but shall have regard, in 
particular, to the extent to which the application, or any opposition to the application, 
is successful” 
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We note that in the Explanatory Notes which accompanied the 2003 Act it was said 
that this provision directed the Tribunal to have “some regard” to the principle of 
expenses following success. However, it is not easy to distinguish between “regard” 
and “some regard” and the effect of the provision is that the Tribunal must award 
expenses to the successful party unless there are specific reasons not to do so. In 
other words, although it does appear to give a broad discretion to the Tribunal, this 
simply reflects the wide discretion all courts have in this respect.  Courts are said to 
have a wide discretion in relation to expenses but must apply the rule of “expenses 
following success” unless there are sound reasons for modification.  
 
When the Tribunal gives intimation of an application to benefited proprietors, they 
are advised that it will cost £25 to object and brief guidance as to the rule about 
expenses is also given.  Benefited proprietors often complain about the need to pay 
£25 to defend their rights. Part of the problem about the £25 fee under this 
jurisdiction may be the perception that tribunals are administrative tribunals which 
operate informally and do not involve expense to citizens. However, it is fair to say 
that this fee is an irritation rather than a source of serious concern.  
 
We have felt it necessary when intimating, to give some warning about the risk of 
expenses.  In practice, the Lands Tribunal is much more akin to a civil court and it 
would be unfortunate if objectors treated it as a normal tribunal in their expectations 
about expenses. However, we have found there is a fine line between advising about 
the risk and appearing to threaten. Some people have complained that the intimation 
about expenses seems to be a threat or an indication that the Tribunal thinks they 
should not be opposing. Of course, it can be assumed that the threat of expenses 
helps exclude hopeless objections. We do not know how often it deters proprietors 
with serious objections.  
  
There are various circumstances in which the Tribunal exercises its discretion by 
modifying the basic rule. For example, an applicant does not normally recover the 
expense of making the initial application, only the expense from the date on which 
the benefited proprietor intimates formal opposition. If the originating application was 
not clearly set out we might not find an unsuccessful objector liable for the stages of 
adjustment when clarification is being achieved. The reference to the ‘extent of 
success’ allows the Tribunal to take a discriminating approach where, say, an 
objection has forced the applicant to limit his requested variation or where the 
Tribunal has granted the variation subject to some modest restriction. The Tribunal 
will also look at the overall conduct of the case by the successful party and may 
restrict the expenses if, say, time has been wasted at some stage of the procedure.  
But the principle of expenses following success will usually govern the bulk of the 
expense of an opposed case and scope for modification of it is limited. 
 
The Committee heard from two Professors on this subject, as noted in the 
proceedings of 19 March 2013 – see columns 2543 to 2546.  Their example was of 
developers using their financial muscle.  However, the following example, although 
imaginary, is not untypical and may help focus attention on the typical neighbour 
dispute where neither party has particularly deep pockets. 
 
Assume Mr Brown bought a house in a housing estate on the south side of 
Edinburgh.  He bought it because it had a fine view.  He knew that the planning 



TC22a 

3 

authorities would not protect views but he also knew that there were title conditions 
affecting all the houses on the estate preventing new additions to existing buildings.  
Under the provisions of sec 53 (which the Committee also considered on 19 March 
2013) he thought he was entitled to enforce these conditions.  So he thought his 
view was safe. 
 
When his neighbour received planning permission to build a second storey 
extension, he correctly understood that the grant of planning permission did not 
prevent him relying on the protection given by the title conditions to his individual 
private interest.  He thought the extension was too high and that it would spoil his 
view and reduce the value of his property.  He tried to persuade the neighbours that 
a smaller extension would meet their needs but they said the bigger one was better 
value.  He did not see why their gain should be his loss.  But he was a sensible man.  
He knew that he was too close to the matter to rely on his own judgment.  He 
instructed surveyors to advise him.  They reported that the impairment to his view 
would knock at least 10% off the value of his house.   
 
He accordingly maintained his opposition. The Tribunal ultimately accepted that 
there would be some impairment of view but considered that his surveyor had greatly 
over-estimated its significance. The Tribunal broadly accepted the opinion of the 
applicants’ surveyor that there would be no real loss of value.  It might possibly take 
the edge of the price a keen buyer would pay but most prospective purchasers would 
be delighted with the view which remained and not be too concerned about the lost 
view they had never seen.   
 
So, the decision was to vary the title condition to allow the extension. It might have 
been reasonable to award Mr Brown a thousand pounds or so for his impaired view.   
However, the Tribunal can only make an award to compensate for any “substantial 
loss or disadvantage”: sec 90(7) and a loss of a few thousand out of £400,000 would 
be hard to describe as “substantial”. The Tribunal accordingly felt unable to make 
any award. 
 
Mr Brown had relied on independent surveyors. He had minimised expense by 
conducting his own case.  He had not prolonged the hearing in any way. But the 
applicants had been concerned by the sight of his surveyor’s report and had 
reasonably taken the view that they should have lawyers to conduct their case and to 
advise them what evidence to lead. They had incurred considerable expense in 
respect of expert witnesses to support their application.   
 
As Mr Brown was unsuccessful he not only had to suffer the irritation of an impaired 
view – and the fear that his surveyor might have been right about loss of value – but 
had to pay the whole expenses of the case.   He had thought, quite correctly, that he 
had acted entirely reasonably in seeking to protect his own rights.  He thought the 
whole thing grossly unfair.  
 
We have spelled out this example because it is fairly typical – although the concerns 
are not always about scenic views. Some people are upset by the sheer bulk of a 
proposed new development and the impact on light or privacy. Sometimes it is risk of 
noise.  Part of the problem is the difficulty, even for professional advisers, of 
predicting exactly what will be accepted as reasonable having regard to all the 
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factors in section 100. As we have routinely stressed, much depends on the 
impression at site visit. Although we strive to achieve a consistency of approach, 
solicitors who have not had the benefit of seeing the sites involved in previous cases 
cannot be sure what will be seen as reasonable in any particular case.  
 
The example raises two issues.  One is compensation.  In many cases it might be 
that a right to modest compensation would help parties realise that there are rights 
and interests on both sides. Money is, supposedly, the universal solvent.  Even a 
modest award might ease bad feelings and help both parties see that the dispute 
was a conflict of genuine interests rather than a personal fight – although community 
relations are not in any sense within our area of expertise!  But it must be recognised 
that the other side of the coin is that if there was scope for awards of modest 
amount, there would be a risk of petty disputes over quantum. It would be no 
advance on the present position to find parties arguing over small sums and 
incurring expense to defend their respective positions on such an issue.  In short, 
although it might seem attractive to have some adjective indicative of a lesser test 
than “substantial” we have no doubt that it is beneficial not to have a risk of disputes 
over modest figures.    
 
Nearly all our cases turn on the issue of whether discharge or variation of the title 
conditions should be allowed.  We have little experience of serious dispute over 
compensation and have not yet heard any very full submission as the proper 
construction of the word “substantial” in this context. We have not yet had to attempt 
to define “substantial loss” in terms either of absolute figures or percentages.  
However, we have made awards when we have been able to identify loss of the 
order of 5%.  We take the view that that is not “insubstantial”.  Such awards have not 
been challenged.  The issue would only arise in relation to comparatively small 
figures.  But what is small in relation to total value of the objector’s property may be 
quite large in relation to the proposed development and an applicant might decide to 
challenge such award on principle.  If the appeal court took the view the intention of 
Parliament was that “substantial” be used in its other sense of “comparatively large” 
a successful challenge would leave the objector liable in expenses and probably well 
out of pocket. We would suggest that if the Committee would see a loss of, say, 5% 
as justifying compensation, use of the adjective “material” might remove some 
uncertainty from this issue. It would prevent the argument that “substantial” must 
mean more than simply “material” which appears to have been accepted in Barker v 
Lewis 2008 SLT (Sh Ct)  17 para [11]  
 
However, the main issue is that of expenses. This is essentially an issue of policy   
We often have letters from MSPs writing on behalf of objectors complaining about 
the liability for expenses. Of course, it might be that we would have letters from 
MSPs complaining on behalf of successful applicants if they were put to the expense 
of overcoming objections without recompense. But, people expect tribunals to be 
informal and not to involve great legal bills. If a case goes to hearing with solicitors 
on both sides the unsuccessful party will usually be looking at a bill in well in excess 
of £10,000.    
 
Alternative approaches might be to substitute a broad test of reasonableness instead 
of express reference to success. Another might be to have a cap on expenses.  This 
might be a statutory figure or statutory authority to the tribunal to fix a figure at the 
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outset either at its own hand or on request by either party.   This would get over the 
problem of an objector saving expense by acting on his own behalf and then being 
faced with a claim for the expense of solicitors and counsel.  If parties disputing over 
a proposed conservatory knew that the recoverable expenses were fixed at, say, 
£1000, they could decide whether the issue was worth it.  If they thought it was, they 
could decide to spend more on their own behalf, if they wished, knowing they would 
not get it back but also knowing the risk of payment to the other side was limited.   If 
the issue was a major development, the tribunal could fix a much larger figure. 
 
It has been suggested that another approach could be to authorise the Tribunal to 
make their decision on the basis of written material and a site visit. This is often done 
by agreement and appears to work satisfactorily. It would be much cheaper in most 
cases although it must be recognised that preparation of full written submissions 
does cost money. It also reflects the importance of the site visit. Statutory authority to 
compel parties to accept this approach where the Tribunal considered it appropriate 
would solve a lot of problems but, although we profess no expertise in this area, we 
recognise that Art 6 of ECHR appears to require an open hearing of some sort.   
  
Lands Tribunal for Scotland 
30 April 2013  
 


