
TC16 

1 

Justice Committee 
 

Inquiry into the effectiveness of the provisions in the Title Conditions 
(Scotland) Act 2003 

 
Written submission from Andrew Todd and Robbie Wishart 

 
We are both solicitors admitted in Scotland.  These comments are made by us in our 
personal capacities and not by us as employees of or on behalf of our respective 
employers. 
 
With regard to the call for evidence, we have the following suggestions using the 
numbering in the questions: 
 
1 Yes. S.53 in particular adds confusion without adding any noticeable benefit. 
Repeal it.  
 
If it adds benefit, repeal it and substitute a section covering the specific benefit. The 
Brown v Richardson Lands Tribunal for Scotland case (LTS/TC/2006/41) is an 
example of there being more benefited proprietors and with added rights after the 
2003 Act than before it, which surely cannot have been a policy intention behind the 
Act. 
 
Failing that, a simple change could be made to both ss.52 and 53 so that they apply 
only to benefited of purported benefited properties within 100 metre radius of the 
burdened property similar to the distance used for reallotting feudal burdens under 
the Abolition of Feudal Tenure (Scotland) Act 2000. This would give an arbitrary but 
at least investigable measure (although some would argue it does not take account 
of the purpose of the burden). 
 
Alternatively (or in addition), define "common scheme" with precision.  Repeal s.53 
regardless. 
 
10 With regard to expenses and applicants or respondents' potential liability, this 
question is dealt with in some detail in Chapter 8 of our recently published book 
Lands Tribunal for Scotland: Law and Practice (Edinburgh: W.Green 2012) which 
deals primarily with the Lands Tribunal for Scotland's jurisdiction under the Title 
Conditions (Scotland) 2003 Act. In summary, the Lands Tribunal for Scotland apply 
the spirit and law of s103(1). 
 
However, it seems to us that the Committee's question is, deliberately or not, framed 
in a way which covers a much wider issue - whether the Lands Tribunal for Scotland 
is a suitable forum for the sort of dispute it deals with under its title condition 
jurisdiction. Although it is a tribunal and its process may therefore appear more 
informal than sheriff court process for example, it is nevertheless very similar to court 
procedure. 
 
Unless the whole system is altered to something akin to ADR and with no expenses 
due to or by - which of course was the previous practice and was deliberately 
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changed to disincentivise frivolous responses - or to a system where real burdens 
are swept away entirely, is difficult to see how the balance can be adjusted. 
 
There may be a readymade route available by using the Tribunal's jurisdiction to act 
as an arbitration forum of choice in matters where it feels it has expertise. Also, 
lessons or analogies may be able to be drawn from the results of the (England & 
Wales) Law Commission's current consultation on Rights to Light. 
 
Although the call for evidence mentions legal aid we suspect that given the nature of 
the subject matter, legal aid cases are few. If so this leaves the vast majority of 
applicants and respondents subject to the well known comment that justice, like the 
Ritz Hotel, is open to everyone - provided they can pay. It may be that this aspect 
will be covered by the forthcoming Taylor Review in respect of "Expenses and 
Funding of Civil Litigation In Scotland". 
 
Other comments: 
 
A Change the word "terminator" (in s22(2) in the 2003 Act and elsewhere) in the 
sunset rule provisions to "s.22 applicant". Terminator is too emotive a word and may 
not be appropriate for certain properties (undertakers, hospitals, etc?) 
 
B The notice provisions for termination (sunset rule) or varying etc by agreement 
under ss.21, 34 and 36, as appropriate, are slightly different.  This introduces 
unnecessary confusion.   
 
It is not clear that in every case under ss.21 and 36 that the notice can be intimated 
by post or by advert or (where appropriate) by "lamposting".  The wording of theses 
sections do not seem to tie in with the Explanatory Notes. The Notes to envisage 
they are alternatives.  
 
This means that in every case to which ss.21 or 36 applies, arguably notice should 
be given by post and also either by advert or lamposting.  
 
For developments of more than a modest number of units the postal intimation 
process is cumbersome and expensive without adding much benefit. It is suggested 
that "or" be added at the end of both subss. 21(2)(a) and 36(2)(a) and that provision 
be made that a combination of methods can be used. 
 
C In s.21, 34 and 37 there is reference to more than eight weeks in some cases 
and in others exactly eight weeks.  These should be made consistent. 
 
D In s.90(1)(a)(ii) of the 2003 Act delete "or a rule of a development 
management scheme" since a rule of a DMS is not a title condition. 
 
E In Forms TC90(1)(d) and TC90(1)(e), in the last line of each, change 
"community burden" to "development management scheme". 
 
F Take the opportunity to repeal s.54 of the 2003 Act and re-enact the 
provisions set out in full instead of trying to carry out a difficult and confusing cross 
referral process. 
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G Try to achieve some clarity on "interest" and enforceability following the 
Barker v Lewis and Kettlewell v Turning Point Scotland cases. Is there a point to real 
burdens if these are hugely difficult and expensive - or impossible - to enforce? 
 
H s.124 (Sending) – clarify that this section is complied with even if a recorded 
or registered delivery post letter is returned after the expiry of 48 hours (see also 
Interpretation (Scotland) Act 2010 s.26). 
 
I On the factoring and management provisions generally, it is not clear to us 
why the law permits a benefited proprietor to recover maintenance etc costs from 
burdened owners who have no ownership interest in and perhaps only the barest 
right at all in relation to the burdened property.  The Greenbelt case (and facility 
burdens) are relevant here.  We express no view or opinion except that the current 
process may be a useful point at which to consider this wider issue. 
 
Andrew Todd and Robbie Wishart 
26 February 2013 
 


