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Justice Committee 
 

Scottish Government Draft Budget 2012-13 and Spending Review 2011 
 

Written submission from Scottish Women’s Aid 
 
Foreword 
 
Scottish Women's Aid (“SWA”) is the lead organisation in Scotland working towards the 
prevention of domestic abuse. We play a vital role in campaigning and lobbying for 
effective responses to domestic abuse.  
 
We provide advice, information, training and publications to members and non-
members. Our members are local Women‟s Aid groups which provide specialist 
services to women, children and young people. These include safe refuge 
accommodation, information and support.  
 
An important aspect of our work is ensuring that women and children with experience of 
domestic abuse get the services they need, both from local Women‟s Aid groups and 
from the agencies they are likely to contact. 
 
We welcome the opportunity to comment on the Budget and Spending Review. Our 
response concentrates on those aspects of courts and Legal Aid funding being 
addressed by the Committee, as follows:- 
 
What impact will the proposed funding reductions have on the efficient and 
prompt handling of both civil and criminal cases? 
 
The Scottish Court Service (“SCS”) provides the staff, buildings and technology to 
support the operation of the courts. They have an important part to play  supporting 
witnesses to give their best evidence through the use, where necessary, of special 
measures for vulnerable witnesses, ensuring the physical court environment meets the 
needs of those involved in either the civil or criminal courts and in assisting with the 
running and programming our court business.  
 
Impact on use, and availability of, special measures for vulnerable witnesses 
 
The Vulnerable Witnesses (Scotland) Act 2004 provided that children and those adults 
who, for a variety of specified reasons, were considered vulnerable and required 
support to give their best evidence, could, in certain circumstances, use what were 
referred to as “special measures” to help them give evidence- namely, having a support 
person sit alongside them while they give their evidence; giving evidence from another 
room or building via a television link-up to the courtroom; giving evidence from behind a 
screen so they do not have to see the person they are talking about; using a prior 
statement previously given by the witness as their main evidence and giving evidence to 
a commissioner  usually before the court case starts. 
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The under-use and under-promotion of the availability of special measures has been 
raised as an issue, in relation to both civil and criminal cases where they would be an 
important support tool. Women experiencing domestic abuse who have been afraid of 
facing the abuser in court during criminal proceedings may be equally apprehensive 
about facing him in contact and residence cases and have reported that the availability 
and use of special measures in civil cases was not explained to them. Increased use of 
special measures in civil cases would help to ensure that the voice of the child was 
heard more often. 
 
It is not clear whether each court has a screen available but a check of the 54 courts 
listed on the SCS website indicated that 33 of these had no “Vulnerable/Remote 
Witness Equipment” capable of displaying evidence from a witness, situated in either a 
dedicated witness suite within the court house or a suitably equipped remote location 
elsewhere. This is due, in part, to a lack of suitable external accommodation where this 
equipment could be stored and used. 
 
Impact on the safety of the court environment  
 
It is also vital that the safety of those attending court is addressed as there have been 
many instances in civil and criminal cases where a woman has been put in physical 
danger. We are aware that in civil cases, court staff and solicitors direct the various 
parties involved, including witnesses, to sit outside the courtroom together until called, 
there being no separate muster areas, as in criminal cases, for pursuers and defenders. 
It should be added that separate muster areas and waiting rooms are not uniformly 
available in all court for witnesses in criminal cases and women have reported being in 
the same room as witnesses for the defence. 
 
If the woman and her children have succeeded in leaving the abuser, then meeting the 
abuser face-to-face, possibly along with his friends and family who may also be hostile 
towards them, is inappropriate and compromises their safety and prejudices their ability 
to give their best evidence to the court.  
 
While it is hoped that the extension of the provisions of the vulnerable witnesses 
legislation to civil courts may go some way towards addressing this unacceptable 
situation, it is vital that each court carries out a safety audit in order to identify areas and 
situations of risk; in this matter, the procedures and checks undertaken as part of the 
risk and safety assessments carried out in criminal courts, particularly the pilot Domestic 
Abuse Court in Glasgow, would be transferable to the civil courts and could be 
amended accordingly.  
 
We would therefore be most concerned if the reduction in the SCS budget restricted:- 

 training for SCS staff on domestic abuse and the importance of safety within the 
court environment; 
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 an increase in the availability of special measures and  the commitment  to 
aadaptations to the physical environments of courts, especially the older 
buildings, to allow use of special measures;  

 the provision of separate waiting rooms for prosecution and defence and the 
parties and their witnesses in civil cases and any measures which would further 
improve and securing the safety of victims and witnesses. 

 
Victims are witnesses have been repeatedly assured that steps will be taken to 
progress this work, and ensure that their experience in court will be safer and more 
supportive. Therefore they have an expectation that it will happen and the issue here is 
how expectations will be managed and commitments delivered. 
 
Possible solutions and cost-saving measures that could be achieved through the 
prompt handing of civil and criminal cases  
 
Although the work of the SCS and provision of legal aid supports the timeous and 
efficient progress of cases through the courts, achieving this is not solely dependant 
upon their existence and there are other, equally important, factors at play which can 
positively or negatively influence the process. 
 
Greater consistency of practice and use of good practice, coupled with procedural 
efficiencies and good practice would go a long way towards enquiring a smoother and 
punctual progression of cases in both the civil and criminal courts 
 
1) Civil courts 
In 2007, the Lord Justice Clerk, the Rt Hon Lord Gill, headed a review of the civil courts 
in Scotland with a view to making recommendations for changes to improve access to 
civil justice, promote early resolution of disputes, make the best use of resources and 
ensure that cases are dealt with in ways which are proportionate to the value, 
importance and complexity of the issues raised.  
 
The Report of the Scottish Civil Courts Review was launched in September 2009 and 
contained a number of recommendations, the implementation of which would go some 
way towards ensuring that the process proceeded at a much faster and efficient pace 
than at present. Those of interest to SWA are as follows and the text in brackets refers 
to the recommendation as it was listed in the Report of the Scottish Civil Courts Review. 
 
Curators, reporting officers, safeguarders and court reporters (Recommendations 
74 – 76) 
 
There is currently no formal guidance, instructions or policy for the courts as to how a 
Court Reporter in a family law case should be appointed, or their requirements in terms 
of general experience of family law, understanding of the issue(s) in question and 
experience and skill in questioning children. It appears that a person wishing to become 
a Court Reporter on family issues to the Sheriff Court may simply be appointed by 
recommendation from a Sheriff to the Sheriff Principal, without any in-depth 
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investigation as to the experience and suitability of that person or the requirement to 
have undergone relevant training. 
 
Further,  there is no  formal guidance, instructions or policy in place defining how  Court 
Reporters should prepare a report- the background and preparatory investigations or 
work they should do; how they should take evidence and from whom; how to take 
evidence from children; the investigatory process that must be undertaken when 
allegations of domestic abuse are present; the dynamics and effects of domestic abuse 
on women, children and young people; dealing with witnesses who may be in crisis or 
afraid to speak; important points that must be covered in the  content of the Report, and 
so forth.  
 
Overall, this is a most unacceptable situation and women using the services of our local 
Women‟s Aid groups have reported numerous instances of Court Reporters dismissing, 
ignoring, downplaying  or being overtly hostile to allegations of domestic abuse in 
contact situations; not interviewing them or the children who were involved in the action; 
failing to interview police, social workers, Women‟s Aid workers or other professionals 
who have been supporting the woman and children; omitting statements given by the 
woman, children or other organisations and  failing to search for, or even produce, 
information on current or historic police involvement in relation to the conduct of the 
abuser and their previous criminal convictions involving domestic abuse, or abuse of the 
children. 
 
Clearly, none of this bolsters confidence in the family court process or is of any benefit 
to the process of law, the courts or to the parties concerned.  
 
The Gill Review addressed these matters by recommending a programme of training, 
professional standards and guidance for the appointment and work of these appointees 
and in relation to Court, or Bar, Reporters, the lack of these is an ongoing problem and 
an issue needing urgent resolution in order to ensure that accurate and informed 
Reports, with appropriate consultation of the all the relevant parties are produced for the 
court. This is a particular issue in child contact cases involving domestic abuse where 
inappropriate, uninformed and poor reports have only served to further distress the 
woman and children involved, in addition to complicating and delaying the proceedings 
when the findings are rightly challenged.   
 
Further, there is currently no table of fees for those appointed by the court in legal aid 
cases, for remuneration of Bar Reporters and curator‟s ad litem in family cases or for 
safeguarders in proceedings relating to adults with incapacity and adult support. The 
“lack of a clear structure for payment of bar reporters and curators ad litem” has been 
cited by the Scottish Government in their 1 “A Sustainable Future for Legal Aid “ paper 
as an matter requiring reform and one that could result in substantial savings.  
 

                                            
1
 http://www.scotland.gov.uk/Resource/Doc/359686/0121521.pdf 
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Introduction of specialist sheriffs (Recommendations 4, 5 and 6)  
 
SWA have long supported, and lobbied for, the provision of dedicated and specialised 
family sheriffs, who are fully cognisant with application of the law and duties incumbent 
on the court in relation to domestic abuse and the welfare of the child. 
 
In addition to family law, these sheriffs would require extensive training to develop their 
skills, awareness and understanding in issues such as domestic abuse and its impact 
on children and the non-abusing parent; speaking to children in a court setting and how 
children communicate in relation to domestic abuse and separation  
 
Clearly,  before Sheriffs Principal designate sheriffs to hear cases, these sheriffs must 
have a proven track record in the area of law and an understanding of the particular 
issues which are prevalent in such cases, which is particularly crucial in family law or 
criminal law cases where domestic abuse is an issue. Sheriffs sitting in specialist or 
dedicated family courts would require extensive training and awareness-raising in this 
issue. 
 
While the creation of specialist family courts could undoubtedly benefit women, children 
and young people experiencing domestic abuse, the way in which this is done is most 
important. Further, in terms of the court‟s role in case-management, they would also 
have to be responsible for ensuring that the legal representatives of the parties before 
them were also equally well-versed in the presenting issues. 
 
Judicial continuity (Recommendation 50) 
 
Having one dedicated sheriff “owning” the case from beginning to end would cut down 
on delays occasioned by different sheriffs dealing with the case and would bring 
consistency to judicial decision-making and confidence in outcomes for litigants. 
 
Judicial case management (Recommendations 57 and 58) 
 
The court should control the conduct and pace of litigation. Given the changes to the 
Children (Scotland) Act 1995 in relation to the mandatory requirement for domestic 
abuse to be taken into consideration by the court as a child welfare issue in contact and 
residence cases, it is vital, particularly in these cases, that the court takes responsibility 
for identifying relevant issues and fully considering all the circumstances. Clearly, 
however, this must be subject to the caveat that applications for protective orders and 
cases where children are involved, should be heard and dealt with as soon as possible, 
which is not always the case. 
 
In contact cases involving domestic abuse, we have been advised by women using our 
services that abusers will often instigate and continue proceedings as part of their 
abuse of herself and children, which can lead to repeated hearings, including 
unnecessary Child Welfare Hearings, and repeated costs to her. It would be helpful if 
the courts were to be more pro-active in regulating these vexatious proceedings which 
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are of no benefit to the child.  Anecdotally, we hear that contact cases can drag on, or 
be dragged out by abusers, for years, with repeated and frequent court appearances by 
women and their support worker from Women‟s Aid. Delays are particularly occasioned 
in circumstances where the abuser does not turn up at a diet or is not represented 
 
An abuser acting in this way does not seem to constitute what would be regarded as a 
vexatious litigant and so the rules should be revised to take this type of behaviour into 
account.  It would be helpful if the courts were to be more pro-active in regulating these 
vexatious proceedings which are of no benefit to the child. 
 
Disclosure of evidence (Recommendation 68) 
 
“The sheriff or district judge should make the requirement for full and early disclosure 
clear at the first case management hearing. Active case management throughout the 
case should include firm action to deal with failure to comply with time limits and control 
of the use of expert evidence. (Paragraph 92)”  
 
This requirement should be mandatory in all family law actions where domestic abuse is 
an issue, as it would ensure that solicitors bring the matter to the attention of the court 
at the earliest opportunity in the initial stages of the case.   
 
It is absolutely crucial that sheriffs hearing both contact and parental rights and 
responsibility cases have this information before them as early, and as soon as possible 
at the commencement of proceedings, since women using our services have 
commented on situations where solicitors have appeared reluctant to raise the issue. It 
would also ensure that solicitors and the court address the matter of whether Vulnerable 
Witness Applications or Child Witness Notices should be lodged with the court to enable 
the parties and/or their witnesses to use special measures 
 
No demarcation between civil and criminal business in the sheriff court 
(Recommendation 5) 
 
This is a difficult area because, while this allows sheriffs to gain experience in both 
areas of law, it also contradicts the proposal to establish specialist sheriffs. 
  
Expecting a sheriff who normally specifically and exclusively specialises in civil family 
law to hear criminal business, or, conversely, a sheriff with no specific background in 
family law/matrimonial actions to hear a complex family law matter involving contact and 
residence, is not an ideal position for either the court or the parties before it; this will not 
engender confidence in the parties as to either the court‟s management, or the 
outcome, of the matter.  
 
As we said in our response to the Lord Gill‟s initial consultation paper, while there are 
several schools of thought advocating separation of civil and criminal business in order 
to ensure that the bench has the ability to deal with both categories of business to a 
standard that the public and those coming before the courts would expect, there are 
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clear advantages to having criminal and civil proceedings brought closer together in 
relation to domestic abuse.  
 
This would be particularly useful where criminal proceedings involving domestic abuse 
are in progress at the same time as civil proceedings, either for protective orders or in 
relation to contact and residence. Proceedings in the civil court have often been put on 
hold until the outcome of the criminal case is known and vise versa. Similarly, civil 
applications for protective orders are often refused while a bail order is in place under 
separate criminal proceedings. These situations are not positive for the women, children 
and young people involved and in taking the Report of the Scottish Civil Courts 
Review‟s recommendations forward, the Scottish Government should to facilitate a way 
to appropriately consider all the issues facing women, children and young people 
experiencing domestic abuse in one court. 
  
Creation of the office of district judge (Recommendations 37- 47) 
 
We do not support the recommendation on the creation of the office of district judge as 
a method of saving money and “freeing” the Sheriff Courts. We have already 
commented at length on these proposals in our submissions to the Scottish 
Government in response to Lord Gill‟s recommendations. Therefore, with this in mind, 
and in recognition of the fact that these proposals may never be implemented due to the 
cuts to the SCS budget, for the sake of keeping our points brief, we do not propose to 
go into further detail on the matter in this paper but are more than happy to provide the 
Committee with more detailed comments if these are required. 
 
2) Criminal cases 
Apart from the specialist Domestic Abuse Court in Glasgow and those other few courts 
which have adopted a specialist approach and fast-track or “cluster” aspects of trials in 
criminal cases where domestic abuse is an issue, women report long waiting times for 
trial to come to court, and repeated unnecessary adjournments (or „churn‟ often due to 
the defender not turning up or a lack of preparation on the part of the prosecution or the 
defence,  citations at inconvenient times and being cited when not needed or on 
multiple occasions due to court business being cancelled at the last minute. This has  
 
Consequently, the comments made above on civil business in relation to judicial case 
management, specialist sheriffs and judicial continuity are also appropriate in relation to 
criminal cases.  
 
In what ways could legal aid rules be changed to fairly reflect more limited 
resources (e.g. through more contributions or restricting the types of case 
covered) and promote efficiency within the justice system? 
 
The Scottish Legal Aid Board‟s  (“the Board”) Annual Report 2010- 2011 indicates that 
“civil legal aid applications are down by 3.5 per cent on the previous year to 21,251, but 
remain historically very high - 30 per cent higher than 2006-2007, but also that “Last 
year's increase in legal aid fund expenditure was expected and is the result of a number 
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of factors including the impact of the recession - which has seen significant increases in 
the numbers of applications and grants of civil legal aid over the past three years - and 
the larger number of cases paid in summary criminal legal aid. However, after taking 
account of inflation, expenditure on the legal aid fund in 2010-2011 was lower than in 
many years over the past decade.” 
 
In relation to legal aid funding, until April 2011, the solicitor‟s right to prior payment of 
fees and outlays out of any property recovered or preserved for a client, known as 
“clawback”, did not apply against certain financial awards granted to legal aid applicants 
under divorce legislation from employment tribunals or in relation to the applicant‟s 
home, up to a certain limit, which was set at £5338.   However, we understand that the 
Scottish Government has now removed this provision and there fore, the Legal Aid 
Fund will benefit by either solicitors‟ fees being settled by these monies or the Board 
being able to recoup them.  
 
We have been advised that the “clawback” exemption is averages around £3,500 to 
£4000 in relevant cases and so the Board can expect to recoup this sum per case 
where applicable, although the benefit to the Fund is unlikely to be seen for about 2 
years until those cases now subject to clawback finally settle.  
 
How will funding cuts impact on access to justice and will any groups be 
particularly affected? 
 
In their recently published proposal document , “ A Sustainable Future for Legal Aid”, 
the Scottish Government states, at paragraphs 25 and 26, inter alia,  that “One of the 
main criticisms of legal aid systems is that because the public purse pays, the client 
(and the solicitor) does not have sufficient regard to cost. In civil cases it is often said 
that a non-legally aided client is at a considerable disadvantage, with the risk that cases 
are drawn out and made unnecessarily expensive. …However, in the very difficult 
circumstances we face we believe more may need to be done to ensure that, while 
legally aided clients should not be disadvantaged compared to those meeting their own 
legal costs, nor should they have an unfair or disproportionate advantage. This is 
sometimes referred to as increasing „private client reality‟ and applies, albeit in different 
ways, in civil and criminal assistance.”  
 
It is further stated, at Paragraph 30. “We also propose to move closer to a system in 
which legal aid is seen as „funder of last resort‟. In many instances there are alternative 
sources of funding to legal aid that could have been used – including insurance and „no 
win/no fee‟ arrangements. ..The proposal here is that the Board should review the 
verification of the information currently required under the existing provisions, in 
particular in relation to applicants‟ insurance policies.” 
 
In terms of „private client reality‟ we have been advised that contributions to their grant 
of legal aid for women experiencing domestic abuse seeking a protective interdict, 
average £1200 and any increase in contribution levels will negatively impact on women 
seeking legal aid to obtain these orders.  
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It is far from simple for an applicant to obtain civil legal aid for interdict actions. Again, it 
has been commented that in order to establish “probable cause” and justify to the Board 
that it is “reasonable in the particular circumstances of the case that they should receive 
legal aid” the Board routinely require additional evidence that a “warning letter” has 
been sent by the applicant‟s solicitor to the abuser and the involvement of the police. 
The time taken to get confirmation of eligibility also seems to be increasing despite 
women taking all relevant paperwork with them to initial appointment.   
 
Also, far from legally- aided clients having an “unfair or disproportionate advantage” 
over private clients, while a number of solicitors working for women experiencing 
domestic abuse give an excellent, professional service and have done so for a number 
of years despite the introduction of the block fee in civil cases, legally- aided clients do 
not always receive an adequate or appropriate service. This is despite the fact that the 
may also be paying a contribution and women tell us time and time again that their 
solicitor does not keep them informed, does not appropriately or timeously respond to 
the arguments and demands of the other side and does not seem to adequately 
represent them. While the restrictions on the time of solicitors in legal aid practices can, 
to some extent, be understood, this is in no way a valid excuse for delivering a second-
class service to those funded by legal aid. 
 
Further reductions and restrictions on levels of legal aid payments to solicitors will only 
serve to constrict the market and cause difficulties in rural areas where practices are 
scattered and practitioners will not travel to see women. Women in the more rural areas 
still have to travel long distances to access legal help. 
 
There are certain areas of law in which it is more difficult to access a practitioner, and 
then a practitioner who will also offer legal aid. Immigration is one of these, particularly 
outside the major cities, a situation made more difficult by the recent closure of the 
Immigration Advisory Service, a UK- wide service, which offered specialist support in 
Scotland from Edinburgh and Glasgow. Many of our local Women‟s Aid groups are 
supporting women from Europe and much further beyond who have immigration queries 
or have uncertain immigration status and with the forthcoming commencement of the 
Forced Marriage (Scotland) Act 2011, the demand for this type of advice and 
representation will no doubt increase, but in the face of a much restricted practitioner 
provision. . 
 
The treatment of domestic abuse within the civil legal system  
 
An important issue arising in previous and ongoing reviews of access to the Legal Aid 
Fund, access to justice generally and appropriate representation for litigants is that 
none of these has acknowledged, or shown any awareness, that domestic abuse 
required a different approach from simply “dispute resolution.” 
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“A Sustainable Future for Legal Aid” refers to “dispute resolution” and therein lies the 
problem for access to justice for women, children and young people experiencing 
domestic abuse. 
 
“Dispute resolution” and domestic abuse 
 
Domestic abuse not a “dispute”.  A clear distinction must be made between persons 
litigating because of a dispute and women, children and young people experiencing 
domestic abuse who are seeking protective orders, or an order regulating an abuser‟s 
opportunity for contact and residence of the children. Quite simply, they are certainly not 
involved in what could be lightly referred to as a “dispute” or have a “problem” which can 
be “sorted out” or “easily resolved” by negotiation; the issue is much more serious and 
determines their right to live in safety and their protection from abuse. 
 
It is therefore important that a distinction is kept to the fore between what the Review 
Report and other discussion and consultation papers refer to as civil “disputes” and 
cases involving domestic abuse when considering how best the law and the courts can 
protect women, children and young people. 
 
In an ideal world, “early resolution” of a case involving domestic abuse could, of course, 
be easily achieved if abusers recognised the damage and suffering they were inflicting 
on women and children, took responsibility for their actions and immediately ceased 
their abusive behaviour. This, however, as we are all aware, is not a common 
occurrence and, therefore, the possibilities of early resolution in these situations is 
somewhat diminished. Also it is neither appropriate, nor usually possible, to obtain 
“early resolution” of a situation where a woman is seeking an interdict with a power of 
arrest, an Exclusion Order or a Non-Harassment Order for her own and her children‟s 
safety – in these cases, the protective order itself is the “resolution” 
 
Further, it should be understood that cases where domestic abuse is present are not 
going to be “resolved” by Alternative Dispute Resolution (“ADR”), mediation, referral to 
counselling, parenting classes or anger management. Domestic abuse is not a matter 
for “resolution” as it not due to the behaviour of all of the parties concerned, but of the 
determined and persistent behaviour of one of the parties. Consequently, in this 
situation, the authority and presence of the court and a Sheriff or judge is the only way 
to convey to abusers that their behaviour will not be tolerated and that women, children 
and young people are fully entitled to the intervention of the full weight of the law to 
protect them and bring about their safety. 
 
„Before the Event’ legal expenses insurance  
 
Legal expenses insurance is wholly inappropriate for family law cases, particularly 
applications for protective orders, contact, residence and others where domestic abuse 
is an issue. In no way should women in crisis have to compound their situation by 
having to consider whether they have insurance to cover the legal costs of obtaining a 
protective order regulating the abuser‟s behaviour.  
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The “triage” approach and co-ordinating services 
 
It is vital that women, children and young people experiencing domestic abuse are able 
to access the most appropriate agency, service, information and assistance, as suits 
their needs, as soon as possible. 
 
In this regard, it is important to remember that people are autonomous and have 
choices as to what advice/service/information they want, how much they want, how they 
want to access this and when they want to access this 
 
The Scottish Consumer Council‟s 2005 Report “The civil justice system in Scotland – a 
case for review? The final report of the Civil Justice Advisory Group” suggested setting 
up  a „triage‟ approach “to help inform and guide individuals in identifying the most 
appropriate route to dealing with civil justice problems at each stage of the „user‟s 
journey”; in effect, a “gatekeeping” agency or function through whom requests for 
support would be funnelled.   
 
We are disappointed to note that “A Sustainable Future for Legal Aid “ intends to reflect 
and build on this „triage‟ approach since this is  not an appropriate way of supporting 
abused women and their children and dealing with a situation involving domestic abuse 
is not the same as dealing with a consumer, neighbourhood, debt and solvency or 
housing issue/dispute.  
 
We would strongly object to such a process in relation to family cases and actions for 
protective orders where domestic abuse is an issue. Women, children and young 
people experiencing domestic abuse are coming to court to seek protection and to 
secure their safety and welfare and their case cannot be heard by any alternative to the 
courts. In addition, we must clearly reiterate that mediation and any non-court 
alternative dispute resolution is neither appropriate nor safe in cases where domestic 
abuse is an issue, a matter we will expand upon below. 
 
There are major issues and concerns relating to practices in information provision and 
sharing, and the use of information, particularly concerning women, children and young 
people experiencing domestic abuse.  
 
Some agencies such as social work and medical staff will hold potentially very private 
and personal information on people, which may also include details of criminal offences 
perpetrated against the, or by them. Inappropriate gathering and sharing of such 
information could dangerous.  
 
Very specific protocols and practices on information sharing and gathering have been 
developed in the criminal justice and child protection spheres. Therefore, the prospect 
of an unfettered and unregulated system of information gathering and sharing which this 
proposal seems to suggest is most alarming.  
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Confidentiality; consent to share;  the accuracy, currency, reliability and veracity of 
information, along with the reliability of the source are crucial and fundamental tenets in 
this process and it must not be entered into without a full and open discussion with 
support agencies and the people they represent. 
 
Use of non-legally qualified advisers  
 
Supporting women, children and young people experiencing domestic abuse involves 
much more than just knowledge of the legal options and remedies; the agency would 
have to exhibit a clear understanding of domestic abuse and the ancillary issues of 
safety and confidentiality, undergo extensive training to achieve this and be experienced 
in dealing with requests for support, information or legal intervention from women, 
children and young people experiencing domestic abuse. 
 
Also, women experiencing domestic abuse rarely present with one issue. In terms of 
experience, lay representatives and advisors would be facing questions relating to the 
procedure and availability of interdicts under common law and other legislation; how a 
power of arrest could be attached to such an interdict and the implications of this; 
whether and how the interdict could now become a “domestic abuse” interdict; 
procedure and availability of exclusion orders and non-harassment orders, the use of 
the vulnerable witness legislation and divorce and separation. There is also the potential 
for them to be asked to support women in relation to contact and residence actions, 
children‟s hearings appeals and child welfare hearings.  
 
All of these matters can be problematic for experienced members of the legal profession 
and therefore the issue of advisors‟/representatives‟ training regarding knowledge and 
understanding of the dynamics of domestic abuse, experience of supporting children 
and understanding of the law, but to name a few, are major concerns regarding any 
proposals to expand the use of lay advisors and/or representatives.  
 
Not all advice providers have this understanding or experience and, as we have said, 
since these women, children and young people often have complex needs and complex 
legal issues, it is vital that their crisis is not viewed as a “dispute” between the woman 
and her partner and that information on specialist, expert, long-established support 
services like Women‟s Aid is available and passed on to them.  
 
We note that the Law Society of Scotland‟s paper Access to Justice Conference 2010: 
Report on Outcomes states “Research suggests that, if an individual faces a problem 
and the first adviser he or she consults then refers the individual to another adviser, 
there is a real risk that the individual abandons the issue: the more referrals, the more 
risk access to justice: the more referrals, the more risk.” This highlights the importance 
of advisers having the up-to-date, accurate and appropriate information to hand and 
also the various agencies and advice providers understanding the role and expertise of 
specialist agencies such as Women‟s Aid. 
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Expert, informed representation and equality of arms in family issues involving domestic 
abuse is extremely important. Access to Civil Legal Aid and a properly qualified legal 
representative is essential. It would be unconsciable and unfair, in a case considering 
contact and residence, for example, that the woman be expected to represent herself, 
or be represented solely by an advice service, while the abuser was represented by an 
experienced family lawyer.  
 
Such an approach would also likely contravene the woman and children‟s human rights. 
 
Use of mediation and other forms of dispute resolution in domestic abuse  
 
SWA is strongly opposed to the use of mediation where women and children have 
experienced, or are experiencing domestic abuse. It is widely recognised and well-
documented that mediation is not appropriate where domestic abuse is an issue. 
 
Mediation should not be proffered as the panacea for the perceived ills of the 
adversarial legal process and cannot, and should not, be used in actions for protective 
orders, contact and residence actions where domestic abuse is an issue or where there 
is an allegation of abuse against a child.  
 
Many women who are currently directed by the court to consider mediation are unaware 
that the process is voluntary and fear that they will appear to be obstructive or hostile 
should they refuse to attend and that this may have implications for the eventual 
outcome of child related actions. Inappropriate referrals occur already and can result in 
women and children being exposed to further abuse. 
 
 Mediation is wholly incompatible with protecting the interests of women, children and 
young people experiencing domestic abuse and this should be a major consideration in 
any proposals to increase the use of mediation.  There is wide-spread agreement and 
recognition that that mediation is not the appropriate method of resolving divorce, 
separation or child-related disputes where there are what is referred to as "problems of 
violence and power imbalance."   
 
Mediation should only ever be an option for parties who start from positions of equality 
of power, which is not the case for women experiencing domestic abuse.  Even in cases 
where no obvious or apparent power imbalance exists ,mediation can undermine and 
seriously disadvantage the weaker or less articulate party, leading to highly 
unsatisfactory settlements and outcomes for one party because of their fear of the 
stronger party ; relationships are based on a power dynamic and those where equality is 
absolute are very rare indeed. 
 
However, we are dismayed that what is referred to as "careful screening” is perceived 
as the way of ensuring that cases involving domestic abuse are not referred to 
mediation.  This completely misunderstands the prevalence and nature of domestic 
abuse, which is largely hidden, goes undetected and unreported and is not always 
disclosed by its victims.  Domestic abuse is often not disclosed by women and failure to 
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pick up the indications of a power imbalance can result in women being forced into 
agreeing contact agreements which expose them and their children to further risk of 
abuse. That is why it is therefore vitally important that formal guidance is produced for 
Sheriffs as to when a referral to mediation is and is not appropriate 
 
There must be clear recognition and understanding that mediation should not be 
considered as an alternative to legal process and should never be considered 
appropriate in cases where domestic abuse has been disclosed. 
 
The attraction of mediation is based firmly in its perceived cost- effectiveness and its 
potential to limit the drain on the Legal Aid Fund.  Provisions are already in place within 
our system to assist the resolution of disputes in family actions: the Child Welfare 
Hearing under the Children (Scotland) Act 1995 is designed to address child related 
disputes on divorce or separation, and the Options Hearing innovation provides another 
forum.  
 
On the issue of the use of mediation, we would draw your attention to the  
English experience in relation to mediation and the research carried out by the National 
Audit Office2. This concluded that "only a relatively small proportion of Legal Aid 
applicants attempt mediation” 
 
The Research stated:- 

 “Domestic violence has been raised as the greatest barrier to fair and successful 
mediation and, hence, in most systems where mediation is mandated, there are 
exemptions where this has been alleged. 

 No presumption that mediation should normally be attempted before other 
remedies are tried. 

 In 2005 almost 57,000 cases were not considered suitable for mediation. Of 
those, 8,935, or 16%, related to fear of domestic abuse. 

 1.11 Our analysis of Legal Aid claims between October 2004 and March 2006 
found that only some 20 per cent of people applying for Legal Aid in family 
breakdown cases had attempted mediation. Divorce and separation is a difficult 
and emotionally demanding process and there will always be some cases where, 
for example, there has been serious domestic violence or where children may be 
at risk, where mediation will not be appropriate. 

 2.2 Decisions in all these cases necessarily rely heavily on professional 
judgement. Domestic abuse, for example, is included as a reason for exemption 
because successful mediation is more difficult where there is a large imbalance 
of power between the parties, or if there are grounds for concern about the 
personal safety of the client. A number of respondents to our survey of recipients 
of Legal Aid said they were too frightened by the threat of violence from their 
partner to attempt mediation. We found consensus among the stakeholders we 

                                            
2
 Legal services commission, “ Legal Aid and mediation for people involved in family breakdown”; 

National Audit Office; Report by the Comptroller and Auditor General | HC 256 session 2006-2007 | 2 
March 2007 
http://www.nao.org.uk/publications/nao_reports/06-07/0607256.pdf 
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surveyed that mediation should remain voluntary, and that it will not be 
appropriate for all couples.” 

 
We are also aware that compulsory mediation has been mooted as a general policy 
measures for all actions. “Compulsory mediation” is an oxymoron when referring to a 
process which relies heavily on the voluntary and informed participation of the parties. 
SWA is diametrically opposed to any such proposal in family law cases, particularly 
when suggested as an alternative to a court action to obtain a protective order, or 
actions to regulate contact and residence where domestic abuse is an issue. 
 
Even if referral to mediation is not mandatory, the option must not be framed in such a 
way that suggests to women they will, nonetheless, be considered obstructive or hostile 
should they refuse to attend and that this refusal or “hostility” may, in turn impact on the 
court‟s eventual decision and the outcome of child- related actions.   
 
It is reassuring to read that the Report of the Scottish Civil Courts Review supports the 
position that mediation should not be compulsory, and that women have the right to he 
heard before the Sheriff, as stated in Chapter 7 at page 169, paragraph 21 “We insist on 
the fundamental right of the citizen to have access to the courts” and at page 171, 
paragraph 24, viz “We do not consider that the court should have power to compel 
parties to enter into ADR. That is entirely contrary, in our view, to the constitutional right 
of the citizen to take a dispute to the courts of law”. 
 
Compulsory mediation in child cases in England is not regarded as successful and there 
is also the issue of the ECHR Article 6 and Article 8 rights of the parties. The Court of 
Appeal cases of Halsey v Milton Keynes General NHS Trust, and Steel v Joy and 
Halliday (Court of Appeal May 11th 2004) both indicated that there should be no 
presumption of mediation. 
  
We would also refer you to the findings of the Ministry of Justice of England & Wales 
report of May 2007 on a compulsory mediation3 pilot, Automatic Referral to Mediation 
(ARM) which ran in the Central London County Court between April 2004 and March 
2005. The study also looked at a voluntary mediation scheme which was already 
running in the court and indicated that that “robust judicial encouragement” did not 
increase the take-up of mediation; it also suggested that increased pressure to mediate 
resulted in a decreased settlement rate. 
 
As we have stated above, the current situation regarding contact where domestic abuse 
is an issue is most unacceptable and unhelpful.  It clearly exhibits a need for further 
training and awareness- raising work being done with Sheriffs hearing family law cases, 
solicitors practicing, or intending to practice, family law and family mediators on the 
issues surrounding the inappropriate nature of mediation in relation to domestic abuse, 

                                            
3
 Genn, Fenn, Mason, Lane, Bechai, Gray & Vencappa;  “Twisting arms: court referred and court linked mediation 

under judicial pressure”:  Faculty of laws, University college London, University of Nottingham Business School; 
Ministry of Justice Research Series 1/07;May 2007 
http://www.justice.gov.uk/docs/Twisting-arms-mediation-report-Genn-et-al.pdf 
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a position which must be reflected in the appropriate Sheriff Court Rules, Practice 
Notes, Codes of Practice and Guidance. 
 
What is the future for in-court advice services? 
 
To reiterate what we have said above, a referral to mediation or counselling by In-court 
Advisors, or any attempt at securing an out-of-court resolution will not be appropriate in 
a case involving domestic abuse or threats of violence.  This is particularly pertinent in 
relation to the role of In-Court Advisors in either advising the public and/or party litigants 
and in these situations, it must be recognised that it is not appropriate for women in 
crisis to take part in court proceedings without expert assistance.  
 
In-court advisers will not be able to assist with information, support or representation in 
every case, and they will be faced with matters which are not justiciable.  It will be 
imperative that they are aware of, and pass on, information about available support 
services, such as Women‟s Aid, to women, children and young people experiencing 
domestic abuse of other support services. 
 
Will cuts to the SCS budget lead to staff redundancies and/or the closure of 
courts?  
 
In the publication “Handling Domestic Abuse Cases: A Toolkit to Aid the Development 
of Specialist Approaches to Cases of Domestic Abuse4”  the Scottish Government set 
out a series of recommendations aid the development of specialist approaches to 
Cases of domestic abuse. This included examples of various Domestic Abuse Court 
Models. 
 
The Committee will be aware of the existence, and success of, the specialist Domestic 
Abuse Courts which sit at Glasgow Sheriff Court. This approach has been adapted and 
other, similar, courts have been established, and are being considered, in other courts 
across Scotland. In addition to the Judiciary and prosecutors, the SCS and their staff 
play an important role in the successful and safe operation of such courts, which 
requires investment in staff training and in the court environment to achieve this. 
 
Consequently, any reduction in staff levels or courts where this specialised approach is 
currently in operation, or in consideration, will be counter-productive to the work already 
being done in relation to addressing domestic abuse and securing appropriate 
responses to it. 
 
Are there any other issues that you would like to draw to the attention of the 
Committee? 
 
Inefficiencies and delays in the court process occasioned by inappropriate Court 
decisions on contact where domestic abuse is an issue 
 

                                            
4
 http://www.scotland.gov.uk/Resource/Doc/239847/0066159.pdf 
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The existing unsatisfactory situation regarding court decisions made on contact where 
domestic abuse is present clearly highlights the need for further training and awareness 
raising work, both with Sheriffs hearing family law proceedings and solicitors practicing 
family law.  
 
The real problem relating to domestic abuse and contact is the promotion and 
insistence, by some members of the legal profession and courts, of children having 
contact with both parents at all costs, regardless of the safety issues for the child in 
having contact with an abuser and how appropriate and beneficial the contact with the 
abuser actually is to the child. Unsafe and inappropriate decisions regarding child 
contact must end. 
 
Contact where domestic abuse is an issue must be carefully examined by the court 
following the investigatory obligations placed upon it in terms of the Children (Scotland) 
Act 1995, section 11(7), as amended, and solicitors acting for women, children and 
young people experiencing domestic abuse must take this on board and robustly 
present their client‟s case, whether or not this means incurring the displeasure of the 
court. 
 
Compliance with inappropriate and unsafe, court-ordered contact and residence orders 
by women experiencing domestic abuse will always remain an issue while such orders 
continue to be made. This only serves to place further time, cost and resource burden 
on the courts of having Sheriff Officers serve additional papers and warrants on women, 
court time to hear the matter and the legal costs of the parties making representations.  
 
The way to address this is not by imposing sanctions, effective or otherwise, as 
recommended by the Gill Review. For domestic abuse, compliance can only be 
achieved by encouraging confidence in court decisions, thus through the making of safe 
and appropriate orders, and by the courts‟ acknowledgement that if this cannot be 
secured, then in the interests of the child‟s welfare, no contact or residence orders will 
be made.  
 
Conclusion 
 
We welcome this opportunity to contribute to the Committee‟s consideration of these 
important matters and would be happy to participate further in the process by giving oral 
evidence before the Committee on the matters we have raised in our response. 
 
Scottish Women‟s Aid 
24 October 2011 
 


