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Justice Committee 
 

Criminal Cases (Punishment and Review) (Scotland) Bill 
 

Written submission from the Faculty of Advocates 

Part I 
 
1. The Faculty takes no position on the question of whether the application of the 
existing law has resulted or would result in punishment parts of inappropriate 
duration. The appropriate length of the punishment part in an individual case is a 
matter for the sentencing judge, applying any methodology which may be prescribed 
by the Parliament. 
 
2. In Petch v. HM Advocate 2011 JC 210 (para. 53) the Lord Justice General 
expressed the view that a “clear well-considered legislative solution” to the problem 
identified in that case was called for. It is apparent from Ansari v. HM Advocate 2003 
JC 1 and Petch  that the existing legislation is problematic. The proposed 
amendments to the 1993 Act address the perceived problem not by revisiting the 
structure of the existing legislation, but by further elaboration on it.  If these 
amendments should be enacted, these already complex provisions would become 
even more complex. Unnecessary complexity in relation to what is and should be a 
matter of sentencing judgment is, as a general rule, undesirable. The Faculty 
questions whether the policy aims could not be achieved by less complex provisions.  
 
3. The current legislation requires the sentencing judge, fixing a punishment part 
for a discretionary life prisoner or an OLR, to carry out the following steps:  
 

(i) The judge is required to identify the notional determinate sentence 
which would have been imposed had public protection not required a 
life sentence or OLR.  

 
(ii) The judge is expected to “strip out” from that sentence such part of that 

notional determinate sentence as relates to public protection. This is 
not an exercise which a judge imposing an actual determinate 
sentence would have to undertake1.  

 
(iii) The judge is then required to take into account the fact that the 

statutory early release provisions would apply to a prisoner who is 
given a determinate sentence by fixing the punishment part at a 
proportion of the “stripped down” notional determinate sentence. In the 
case of an actual determinate sentence, the early release provisions 
would apply to the actual sentence and not to some “stripped down” 
version of it. In effect, in the interests of requiring the judge to take into 
account the way that the early release provisions would have applied 
had the prisoner received a determinate sentence, the legislation 

                                            
1
 In Petch, Lord Eassie, in his opinion, challenged the premise that makes sense to “strip out” a 

separate public protection element in a determinate sentence. He stated that: “The passing of a 
determinate sentence does not involve the sentencer in any fixing or identification of a discrete period 
of preventative detention”: para. 69. 
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requires the sentencing judge to proceed on the basis that the early 
release provisions are applied not to the notional determinate sentence 
which would have been handed down, but to a different “stripped 
down” sentence. In Petch, the Court held that, on a correct 
interpretation of the legislation, the appropriate proportion to be applied 
to the “stripped down” notional determinate sentence is ordinarily 50%. 
As the Court in Petch recognized, this has the consequence that 
punishment parts in these cases may be shorter, and in some cases 
perhaps significantly shorter, than the period which the hypothetical 
determinate sentence prisoner would have to serve before becoming 
eligible for consideration for parole2. The Court was nevertheless 
driven to that result by the statutory provisions and rejected the 
approach which had been taken in Ansari, where the majority had held 
that the sentencing judge could, having regard to the nature and 
circumstances of the offence, apply to the “stripped down” notional 
determinate sentence, a proportion of between 50% and 2/3, or even, 
in some cases, more.  

 
4. The Faculty recognizes that the proposed amendments focus on the third 
stage of the exercise, and seek to correct the “anomaly” by giving the sentencing 
judge power, in specified circumstances, to apply a percentage higher than 50% 
(and up to 100%) to the “stripped down” notional determinate sentence. But the 
result is a highly complex (and artificial) way to achieve the ultimate aim, which is to 
fix as the punishment part the period which the Court considers appropriate to satisfy 
the requirements of retribution and deterrence, taking into account all relevant 
factors, including, as a matter of comparative justice, the way the early release 
provisions would have operated had the accused received a determinate sentence 
instead of a life sentence. The Faculty questions whether a more fundamental 
approach to the legislation would not produce a simpler and more satisfactory 
framework for the exercise of sentencing judgment in these cases.  
 
5. There appear to the Faculty to be at least two structural problems with the 
proposed amended legislation:-  
 

(i) Section 2(2) of the 1993 Act as amended would appear to require the 
Court to take into account four matters, of which only one is the 
assessment or calculation set out in sections 2A and 2B. If that is the 
intention, the same matters are taken into account at least twice in the 
process. But it may be intended that the assessment or calculation in 
new sections 2A and 2B is in fact to be determinative of the sentence3. 
If that is the intention, then it is confusing to include that, apparently, as 
only one of four factors to be considered. 

  

                                            
2
 Petch per the Lord Justice General at paragraphs 49, 53.  

3
 The majority in Petch held that once the calculation or assessment carried out by reference to the 

notional determinate sentence had been carried out there was no room for a second stage when this 
was taken into account along with other factors (which would already have been taken into account in 
carrying out the calculation or assessment): para. 51 per the Lord Justice General, rejecting the 
dissenting view of Lord Osborne to this effect; para. 75 per Lord Eassie; para. 84 per Lord Clarke; 
para. 112 per Lord Wheatley. 
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(ii) The assessment or calculation required in new sections 2A and 2B 
contains an apparent internal contradiction. The Court is required to 
identify the notional determinate sentence which it would have imposed 
in the particular case had it not been imposing a discretionary life 
sentence or OLR, and in doing so is to ignore any period of 
confinement which is necessary for the protection of the public: section 
2A(2)(a). Since the public protection element of the notional 
determinate sentence is “stripped out”, this will be the notional 
determinate sentence which the Court regards as justified by 
considerations other than public protection – i.e. the sentence 
appropriate to satisfy the requirements of retribution and deterrence. 
But the Court is then compelled to identify the “part of that period of 
imprisonment which would represent an appropriate period to satisfy 
the requirements of retribution and deterrence” (section 2A(1)(b)) and 
to fix this at 50% unless the Court considers, taking into account in 
particular the matters specified in section 2B(5), that it would be 
appropriate to specify a greater proportion of the period. But if the 
Court has already, in fixing the notional determinate sentence, stripped 
out the element of public protection, the period required to satisfy the 
requirements of retribution and deterrence (as the judge perceives 
them) should be the same as the notional determinate sentence, and – 
as a matter of internal consistency – the Court should fix the part at 
100% of the notional determinate sentence.  Whether this is in fact the 
way the amended legislation would be interpreted and applied by the 
Court remains to be seen. But this apparent internal contradiction 
illustrates that the proposed amendments do not deal with the root 
reason for the “anomaly”, namely that the Court is required to consider 
the early release provisions by reference to a “stripped down” version 
of the notional determinate sentence and not to the actual determinate 
sentence which, were it not for the need to protect the public, the 
accused would receive4.  

 
6. In order to take into account, as a matter of comparative justice, the way that 
the early release provisions would have applied had the accused received a 
determinate sentence, the sentencing judge would necessarily have to carry out a 
process of analysis to identify the period which the accused might have expected to 
have to serve before being eligible for early release had a determinate sentence 
been imposed. But it does not follow that the legislation has to prescribe in detail the 
methodology by which the sentencing judge should carry out that exercise.  It is not 
for the Faculty to draft legislation but it does seem that there are alternative drafting 
techniques by which the policy aims could be achieved.  By way of example, the 

                                            
4
 It might be suggested that it is necessary to use a “stripped down” version of the notional 

determinate sentence, in order to ensure that no element in the exercise contains any element of 
public protection. But there are two separate policies being pursued here: firstly to identify that part of 
the sentence which properly reflects retribution and deterrence as opposed to public protection; and, 
secondly, to ensure that, in fixing that period, appropriate weight is given to considerations of 
comparative justice, by ensuring that the judge considers the fact that had there been a determinate 
sentence, the early release provisions would have applied. The true comparison for the purposes of 
comparative justice is with the actual determinate sentence which the judge would have fixed had he 
or she not imposed a life sentence, and not with the notional determinate sentence further discounted 
to exclude a notional period for public protection. 
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legislation could require the Court to fix a punishment part which reflects the 
requirements of retribution and deterrence but specify that in doing so the Court is to 
take into account, inter alia, the early release provisions which would have applied if 
the accused had been the subject of a determinate sentence. This would leave it to 
sentencing judges (subject to control by the Appeal Court) to take that factor into 
account in an appropriate manner when fixing punishment parts in these sorts of 
case.  
 
7. There are two subsidiary matters on which the Faculty would comment:-  
 
7.1. Something has gone awry with the syntax of new section 2(2A).  
 
7.2. It is open to question whether the proposed powers to be given to the Scottish 
Government by clause 2 are appropriate, given the sensitivity and importance of 
sentencing policy.  
 
Part II  
 
8. The Faculty expresses no view on the policy behind this Part of the Bill. The 
only observation which the Faculty would offer is that, although these provisions 
alter, for cases which fall within their terms, the non-disclosure rule in section 194J of 
the Criminal Procedure (Scotland) Act 1995, this would not affect any other 
restrictions on disclosure. The SCCRC would have to consider whether, 
notwithstanding the alteration to the provisions of section 194J of the 1995 Act, any 
proposed disclosure could lawfully be made, having regard to Article 8 of the 
Convention, and to any other legal constraints on disclosure (e.g. under the Data 
Protection Act).  
 
Faculty of Advocates 
27 January 2012 
 


