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Justice Committee 
 

Criminal Cases (Punishment and Review) (Scotland) Bill 
 

Written submission from the Law Society of Scotland 
 
Introduction 
The Criminal Law Committee („the committee‟) of the Law Society of Scotland 
welcomes the opportunity to provide written evidence on Part 1 of the Scottish 
Government‟s Criminal Cases (Punishment and Review) Bill. 
 
Background 
As Paragraph 4 of the Explanatory Notes to the Bill points out the Bill seeks to 
remedy the unsatisfactory situation identified in the Appeal Court‟s judgement on 1 
March 2011 in the cases of Petch and Foye v Her Majesty‟s Advocate. In delivering 
the decision of the court, the Lord Justice General (Lord Hamilton) concluded at 
paragraph 53:  
 
“I have accordingly come, with regret, to the view that, however unsatisfactory it may 
appear as a matter of comparative justice, Parliament has given statutory effect to an 
arrangement under which an indeterminate prisoner will, or at least may, become 
first eligible for consideration for parole at an earlier stage in his sentence than an 
equivalent determinate prisoner. If this situation is to be remedied, it is for Parliament 
to remedy. The divisions of opinion expressed judicially in these appeals would 
suggest that a clear, well-considered legislative solution is called for.” 
 
The Committee recognises that the Bill is seeking to provide such a remedy. The Bill, 
Explanatory Note and Policy Memorandum identify the difficult and complex issues 
which a sentencing judge is required to consider in sentencing an offender to a 
discretionary life sentence. The Committee recognises the complexities of the 
notional arithmetical calculation and comparison exercises which currently a 
sentencing judge is required to undertake. 
 
Having regard to Lord Hamilton‟s conclusion, the Committee poses the question of 
whether the Bill will result in a clear legislative solution to this difficult and complex 
issue. If not, then the concerns which have been expressed over the years in respect 
of the statutory calculations and comparisons exercises will continue. The 
Committee‟s view is that the Bill will not give rise to a clear legislative solution 
because the nature of the proposed calculation and comparison exercises proposed 
by the Bill are similar to what has gone before. 
 
Main aims of the Bill 
The Committee believes that the Bill addresses two main issues: 

1) Removing the present anomaly whereby an indeterminate prisoner may be 
eligible for parole sooner than a comparable fixed term prisoner 

2) Enabling the sentencing judge in certain circumstances to impose a longer 
punishment part which would result in an indeterminate prisoner being eligible 
for parole later, in some cases far later, than a comparable fixed term prisoner 

The first issue is more straightforward and easier to deal with. 
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Removing the anomaly 
As the law presently stands, an indeterminate prisoner, who has been assessed at 
the time of sentencing as posing a higher risk to the public upon release, 
nevertheless will be eligible to apply for parole at an earlier stage than a prisoner 
sentenced to a fixed period of imprisonment. Broadly, the reason for this is that the 
notional discrete element of the notional custodial sentence attributed to protection of 
the public [“notional protective element”] falls to be disregarded in the case of an 
indeterminate prisoner but not in the case of a fixed term prisoner.  
 
Presently, the sentencing judge generally may impose a punishment part which is 
half, subject to a possible power to impose a punishment part of two thirds, of the 
whole fixed period less the notional protective element. The amendment proposed 
by the Bill would provide a mechanism whereby the sentencing judge would have the 
discretion to increase the duration of the punishment part in respect of an 
indeterminate prisoner. This would prevent an indeterminate prisoner from being 
eligible for parole before a comparable fixed term prisoner. However, this would be a 
matter for the discretion of the sentencing judge. The judge may decide not to 
increase the duration punishment part. In such a situation, the indeterminate prisoner 
still would be eligible for parole earlier than a comparable fixed term prisoner.  
 
Is there a simpler solution to earlier eligibility issue? 
The present anomaly whereby an indeterminate prisoner is eligible for parole earlier 
than a comparable notional fixed term prisoner arises because of the current 
statutory requirement for the sentencing judge to identify and then strip out from the 
comparable notional fixed sentence a notional discrete element for the protection of 
the public.  
 
One way to simplify the sentencing exercise would be to remove the statutory 
requirement to identify and then strip out this discrete element. This proposal is 
suggested because, except in the situation where an extended sentence is imposed, 
the issue of protection of the public is not generally considered discretely by the 
sentencing judge when passing a determinate sentence. As Lord Eassie explains in 
Petch and Foye at paragraph 70: 
 
“… the use of the phrase „protection of the public‟ should be treated with some care 
in this area. The criminal justice system as a whole is intended to serve the dual, 
principal aims of protecting the public against criminal acts and protecting the citizen 
against wrongful, arbitrary and unjustified measures by the state. Most, if not all, 
sentences passed have the primary function of protecting the public. In particular, 
the notion of deterrence, whether of the individual convicted or of persons more 
generally, is inevitably directed to the protection of the public.” 
 
The Committee submits that the protection of the public is a fundamental 
consideration in the sentencing process and one which does not result routinely in 
the imposition of a discrete consecutive custodial period of imprisonment. The 
Committee further submits that the artificial exercise of identifying and then stripping 
out a discrete element from a notional determinate sentence only serves to 
unnecessarily complicate the sentencing process. 
 
Furthermore, if this stripping out exercise was removed, then as a matter of law, an 
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indeterminate prisoner would not in any circumstances be eligible for parole at an 
earlier stage than a comparable determinate prisoner. 
   
Enabling the sentencing judge to impose a longer punishment part 
The Committee notes that the Bill seeks to enable the sentencing judge in specified 
circumstances, to impose as part of the indeterminate sentence a period of 
imprisonment (“the punishment part”) which ranges between half to the whole of the 
fixed period that might have been imposed less the notional protective element. The 
Committee observes that in many respects the language and structure of the 
statutory provisions proposed by the Bill which specify the circumstances are similar 
to the existing provisions which have proved difficult to interpret. 
 
In particular, the Committee notes that provision is made in the sentence calculation 
exercise for the sentencing judge to increase the punishment part period, having 
further regard to the same features which the she or he would have been considered 
when that period was first identified. The Committee observes that a person who has 
been sentenced in this way might appeal on the basis that this consideration of the 
same features at two distinct stages of the calculation exercise is unfair and amounts 
to double-counting.  
 
Law Society of Scotland 
26 January 2012 
 


