
CC1 

1 

Justice Committee 
 

Criminal Cases (Punishment and Review) (Scotland) Bill 
 

Written submission from Sir Gerald Gordon  
 
1. I shall assume that infelicities in drafting will be corrected in due course. I cannot, 

however, resist remarking that the new s194M(3)(b) would represent what I think 

is a unique example of a statutory footnote, and that ‘comprise’, unlike ‘consist’, is 

a transitive verb. 

 

2. I should also make it clear that although I was a member of the Board of SCCRC 

at the time Megrahi’s application was considered, and still have some connection 

with the SCCRC, what follows are my own personal views. 

 

3. Perhaps I should also confess to considerable reservations about the whole 

notion of OLR’s, and in particular to the idea that any attempt to calculate the 

proportion of any sentence which is applicable to any specific purpose, and in 

particular to public protection, can achieve anything but a spurious accuracy. 

However, I accept that, contrary to what I said in the SCCR Commentary to 

Petch, the ECHR case of Thynne probably requires that attempt to be made. 

There is, incidentally, the further point that there are other aims of punishment 

than retribution, deterrence and public protection, such as denunciation and 

rehabilitation. 

 

4. If, despite that, the purpose of the punishment part is to replace the determinate 

sentence which would otherwise have been imposed, it is difficult to see why the 

prisoner should not be entitled to the same early release rights as an ‘ordinary’ 

accused who receives such a sentence, subject, of course, to the power of the 

Parole Board to authorise his further detention. The problem, if problem there is, 

arises out of the combined effect of the early release provisions and the fact that 

the period of the punishment part, uniquely, requires the prisoner to be kept in 

custody for its entire length - subject of course to the Minister’s powers to release 

him on various kinds of at least temporary leave, or simply to release him on 

compassionate grounds. 

 

5. What I have in mind, putting it briefly, is that the legislation should simply provide 

that the prisoner who is subject to an OLR is entitled to apply for parole at the 

same time as an ordinary prisoners serving a sentence of the notional period on 

which the punishment part is based would be entitled to apply for parole, or to 

unconditional release. Thereafter the Parole Board would be responsible for 

deciding when to release him. I appreciate that this raises a question as to 

whether the ‘sentence’ for this purpose should be the punishment part, or the 

initial notional sentence including the part deemed to be for public protection. I 
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would prefer the former, since public protection is seen in this context as the 

function of the Parole Board and not of the court. 

 

6. I am conscious that the court has indicated that in fixing the notional sentence, it 

is entitled to select a period somewhat longer than would have been imposed if 

there were no OLR, but, with respect, I cannot see the justification for this. 

 

7. On any view, I am unhappy with the proposed s2B(5). Subparas (a) and (c) are 

surely matters to be taken into account in determining the punishment part itself, 

being factors which would be relevant whether or not an OLR was being 

imposed. Subpara (b) can be dealt with by making the punishment part 

consecutive to any sentence already being served. 

 

8. Turning to Part 2 of the Act, I would make two introductory comments. The first is 

that I do not like the practice of combining provisions on different matters in one 

Act: it only makes life more difficult for anyone trying to find the law on any 

matter. The second, if I may say so with respect, is that the title of the proposed 

Act is a bit disingenuous in respect of this Part. It should be called something like 

‘The Al-Megrahi Statement of Referral (Publication) Act ‘, and be enacted as such 

and not as the umpteenth amendment to the 1995 Act. On any view it has 

nothing to do with either punishment or review. 

 

9. I do not think that determining whether publication of the Statement of Referral 

(SOR) is appropriate, far less deciding to publish it, is itself an appropriate 

function for the SCCR. The SCCR was set up to decide whether a case should 

be referred to the High Court. The decision whether or not to publish the SOR is 

a political one and should be decided by politicians. Nor am I happy about partial 

publication, or about requiring the SCCRC to explain why it has done what it did. 

This brings me back to the point about this being a political decision: it is for 

politicians to decide and to explain their decision. 

 

10. I have no expertise in the area of data protection, but it is clear that the 

Parliament has no power to dispense with the Data Protection Act, and there may 

even be a question as to whether it can make any specific provisions regarding 

the disclosure of personal data. If that is so there would seem to be little point in 

legislating on the matter unless and until Westminster does what is necessary. 

 

11. It occurs to me, too, that the members and staff of SCCRC are entitled to a 

formal immunity from prosecution and indemnity in respect of any civil  

proceedings that might be brought against them, in the wake of publication.  

 
Sir Gerald Gordon 
23 January 2011 


