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Justice Committee  
 

Scottish Civil Justice Council and Criminal Legal Assistance Bill 
 

Letter from the Cabinet Secretary for Justice to the Convener 
 
The Law Society of Scotland wrote to the Committee on 29 November seeking to 
clarify its position in relation to the contributions system for criminal legal assistance 
and the cost of transferring the responsibility of collecting contributions to the 
Scottish Legal Aid Board (SLAB). There are a number of points of clarification I wish 
to make in response to that letter, and some of the other claims that have been 
made in respect of this legislation. I would also like to take this opportunity to update 
the Committee on the impact thus far of the attempted disruption of the courts by 
some defence solicitors. 
 
I would particularly like to refute any suggestion that the Law Society have put 
forward alternative proposals under which the profession would meet the costs of 
SLAB taking over responsibility for collection of contributions in summary cases. 
 
At a meeting with officials on 31 October, the Law Society indicated that they might 
be prepared to explore how such a proposal might be made, if it were of interest to 
the profession and likely to receive sympathetic consideration by the Government. 
The Government’s position was set out then and remains that, while it is happy to 
consider any specific proposals from the Law Society, it regards it as right in 
principle and in practice that solicitors should collect contributions in summary cases. 
Furthermore, the Government felt it unlikely that a practicable model could be found 
of funding the significant costs involved which would not be paid for by savings which 
are already in contemplation to meet the wider funding challenges of legal aid. 
 
At that point, as officials noted in a letter to the Law Society on 7 November: “The 
Negotiating Team’s response was that it was opposed to the principle of collecting 
contributions and it was not in a position to negotiate any proposals which would be 
predicated on accepting that underlying principle while the matter was still before 
Parliament.” 
 
In referring to that letter when writing to me on 16 November, the Society did not 
raise this as being an inaccurate representation of the Society’s position. 
 
When meeting me following Stage 2, the Society again made no proposal on how 
the cost should be met. While the Law Society has written to say it would discuss my 
proposals from that meeting (sent to the Committee on 22 November) with local 
faculties and bar associations, no definitive response to them has yet been provided. 
 
I must be clear on this: no specific proposition has been put to the Scottish 
Government by the Law Society on how the cost of SLAB collecting contributions in 
summary cases would be met. The Scottish Government maintains that it will look at 
any proposition but the Society has not set out specifically how it would expect to 
find the savings. 
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Further, much of the numerical information provided by the Law Society was 
inaccurate and I have therefore provided further, more detailed information to 
address this at Annex A. 
 
Discussions with the Law Society 
 
The development of the Bill was discussed with a range of partners, including the 
Law Society, and as a result I agreed that contributions should be classed as fees, 
and that the Board would collect contributions in solemn cases. The provisions in the 
Bill were therefore developed in good faith and with the full involvement of the Law 
Society whom we believed to be solicitors’ representative and negotiation body. It 
was not until introduction of the Bill in May that the Law Society informed us of the 
position not to support collection by solicitors in summary cases. It is therefore 
disappointing that we have reached this impasse at this stage. 
 
I am still pursuing discussions with the Law Society, as per my commitment to the 
Committee at Stage 2, and met with the Society and representatives of local faculties 
and bar associations on 5 December. This continues long engagement with the 
Society on the proposals throughout the passage of the Bill, including meetings with 
officials in June and October as well as with me on 20 November. Following recent 
correspondence, officials are arranging for further discussions to take place next 
week between the Society’s Legal Aid Negotiating Team, the Government and 
SLAB. 
 
I note that the Law Society has referred a number of times in the press to repeated 
cuts to defence solicitors’ fees in recent years. This is a partial and selective account 
of the situation. While it is undoubtedly the case that some fee levels were 
unsustainably high some years ago, the current fee regime cannot be directly 
compared with the one in place at that time. In 2008 fees were completely 
restructured, in agreement with the Law Society, as part of summary justice reform. 
We moved to a system where the basic block fee was the same whether the client 
pled guilty early on or not, reducing any financial incentive to encourage a client to 
plead not guilty and change the plea at the last minute. The fee for an early guilty 
plea used to be £70 and is now £485. Given that the great majority of clients 
ultimately plead guilty, that is a significant benefit. Published independent research 
shows that the total number of guilty pleas did not increase but early guilty pleas 
increased substantially as expected. Had the feeing regime not been changed as 
part of summary reform, solicitors’ incomes from criminal legal aid would have fallen 
markedly because of the reduction in criminal cases going through the courts as a 
result of the summary justice reforms. 
 
Impact of disruptive action by solicitors 
 
Police have advised that the strike has had no impact on the number of arrests. I am 
not aware of evidence of the police changing their approach in direct response to the 
strike action. The police already consider alternatives to custody where appropriate, 
in accordance with existing Lord Advocate guidelines. I can provide further detail of 
the numbers with comparisons should the Committee wish. 
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The Crown Office and Procurator Fiscal Service (COPFS) has confirmed that no 
accused individuals have been liberated as a result of the action taken by Scottish 
solicitors. On any day across Scotland, there will be a proportion of those individuals 
reported to the Procurator Fiscal in custody that is liberated for a variety of reasons. 
The most common reasons are that there is insufficient evidence to prosecute or that 
the case does not comply with the Lord Advocate's guidelines to the police. Any 
action taken by solicitors will not affect this decision making in any way. 
 
The courts affected have tended to sit for only slightly longer than normal as a direct 
consequence of the action. There have been delays and late sittings of a number of 
our biggest custody courts across the country but these have been caused by 
technology problems being experienced by the Crown as opposed to the action. 
 
I have previously expressed my concern that clients have been appearing in court 
without legal representation during disruptive action by solicitors, especially because 
the services of a duty solicitor have been available. In a normal setting it would be 
highly unusual, in fact probably exceptional, for a person to appear from custody and 
not be represented by a solicitor. 
 
The following table sets out the numbers of people appearing from custody 
unrepresented at courts affected by action on 3 December (provided by the Scottish 
Court Service) and the time at which those courts closed on that day (provided by 
COPFS). 
 

Court Unrepresented 
accused 

Closing time 

Aberdeen 7 15:45 

Alloa 0 15:45 

Arbroath 0 There was only one custody and this was 
dealt with during the court day, so there is 
no separate custody court finishing time 

Dundee 2 16:15 

Dunfermline 6 16:05 

Falkirk 6 16:45 

Kirkcaldy 16 16:50 

Perth 2 16:50 

 
I hope the information I have provided is of use to the Committee. 
 
Kenny MacAskill 
Cabinet Secretary for Justice 
11 December 2012 
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ANNEX A: Detailed response to the Law Society of Scotland’s submission to 
the Committee on 29 November 2012 
 
Volume of contributions for collection 
 
The Law Society raised a number of concerns around the volume of contributions 
solicitors would be expected to collect. While I have always accepted that the 
provisions around collection of contributions represent a change in current 
arrangements, I still do not accept that this is an unreasonable position. 
 
As discussed with the Committee, solicitors already collect contributions from clients 
for criminal advice and assistance and ABWOR cases. Solicitors’ firms already 
collect contributions for civil and children’s advice and assistance and ABWOR 
cases as well, at about £500,000 per year, not to mention their private fees. The 
estimated £2,722,000 in criminal contributions that solicitors firms would be expected 
to collect quoted by the Law Society is about ten and half times what firms currently 
collect in respect of criminal A&A/ABWOR, (about £260,000) and approximately 3.3 
times what firms currently collect in A&A/ABWOR across criminal, civil and children’s 
cases (about £824,000). It is therefore not 18 times the amount of contributions that 
solicitors are required to collect at present, as asserted by the Law Society. 
 
Solicitors are private, independent firms and not employees of SLAB. Depending on 
the client’s financial circumstances, legal aid subsidises or pays in full the cost of 
solicitors’ fees thereby supporting clients to access legal advice. SLAB is therefore 
responsible for paying the balance of fees due to solicitors once a client contribution 
to the solicitor’s fees has been assessed. 
 
Collection system in England and Wales 
 
The Law Society has drawn attention to the central system of collections as it 
operates in England and Wales. Direct comparisons with England and Wales are 
difficult as the means assessment and contribution systems in place there are very 
different to those contained in the Bill. However, it is worth noting that the 
contribution system in England and Wales only applies to Crown Court cases – the 
equivalent of solemn cases, for which SLAB will collect contributions – and not to the 
lower courts, where clients are not in receipt of legal aid above the threshold at all. 
Those clients in the lower courts above the threshold will therefore be private fee 
paying clients and, as such, settle their whole bill directly with the solicitor. 
 
I disagree that the lack of a central collection system could mean delays in the court 
system or increase the number of unrepresented accused in court, which the Law 
Society seems to suggest in its letter. Courts are very unlikely to adjourn cases 
solely for the reason of non-payment of the contribution to a solicitor. Indeed, I would 
be interested in the Law Society’s view as to whether this currently happens in 
relation to privately funded cases, and in what circumstances. 
 
Cost of collection 
 
In arguing for SLAB to collect contributions in summary cases, the Law Society is 
looking for SLAB to collect solicitors’ fees. SLAB is a non-departmental body funded 
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to manage the Legal Aid system in Scotland. It is not a representative body or 
management service for solicitors. 
 
As discussed at committee, it is true that SLAB collects contributions to civil legal 
aid, and that the Bill does propose that SLAB share in the responsibility for collection 
of contributions by collecting them in solemn and appeals cases. However, the 
repeated assertion by the Law Society that we are asking solicitors to be ‘unpaid 
debt collectors on behalf of the state’ is manifestly inaccurate. 
 
Solicitors are self-employed private businesses and should take responsibility for 
collecting their fees from their clients. There are almost 340,000 small and medium 
sized businesses in Scotland all responsible for their own income generation and 
managing payment of fees by clients. They do not expect public bodies to collect 
their fees or other income, and nor should they. Solicitors should do the same. Other 
professions who also receive state funding to subsidise their fees are responsible for 
collecting payments from the recipients of services, such as NHS dentists. 
 
Nevertheless, I have confirmed to the Law Society that I am happy for my officials 
and SLAB to explore with them a range of ways in which the burden of collection by 
solicitors, particularly in high cost cases or with problem clients, could be alleviated. 
A number of suggestions have already been made for example in relation to high 
cost summary cases, and changes to the way that fees are apportioned amongst the 
solicitors where legal aid is transferred from one solicitor to another. 
 
The Law Society stated in its letter that £103,008 would be spent by SLAB on staff 
costs to collect solemn contributions. This is inaccurate. In the Bill’s Financial 
Memorandum, the cost of collection was estimated at £51,504, which is the salary 
and employer’s costs of the two additional collections officers needed for this. The 
costs of £103,008, quoted in the Financial Memorandum also included the two extra 
assessment officers the Board will require to assess summary and solemn criminal 
contributions, and check the calculations done by solicitors in the Criminal ABWOR 
cases. If SLAB also needed to assess the summary and solemn contributions as 
SLAB would need to pay for two additional assessment officers (i.e. a further 
£51,504). 
 
Contributions: clients affected and average amounts 
 
The Law Society has made a number of assertions on this issue. 
 
The first is that the 82% of clients who will not have to pay a contribution as set out in 
the Policy Memorandum could not have fully reflected the levels of outgoings of 
clients and could only have been based on assumptions made in relation to the 
levels of outgoings data, which could be inaccurate. 
 
The figure of 82% of clients not having to pay a contribution as set out in the Policy 
Memorandum (87,466 cases out of 105,917 cases analysed) was a conservative 
estimate based on SLAB’s existing criminal data, which does not always contain full 
details of all clients’ household outgoings where this does not make a difference to 
their current eligibility for legal aid. The original estimate of the number of people 
potentially paying contributions did not assume any additional level of outgoings 
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beyond that reported by applicants. The figure of 82% was therefore the minimum 
proportion of applicants who would have no contribution to pay: any ‘under-reporting’ 
of outgoings would therefore increase this number and reduce the number of people 
likely to be required to pay a contribution. The percentage of clients without a 
contribution to pay is therefore likely to be higher than 82%. It should be noted that 
the savings estimates included in the Financial Memorandum did, however, take 
account of possible ‘under-reporting’, ensuring that the information provided in 
support of the Bill did not overstate the likely savings. 
 
The Law Society also state that the estimated average contribution of £179 which 
will be payable out of income in contributions cases is almost £40 more than the 
existing maximum contribution payable under ABWOR. In fact, £179 is only £34 over 
the current maximum contribution payable under Criminal Advice and Assistance, 
with £142 being the maximum contribution for police station advice under A&A. It is 
estimated that 44% of the proposed contribution payments would be below the £142 
figure. 
 
In addition, the Law Society makes reference to the fixed fee of £485. Although the 
single disposal fee in Sheriff Court ABWOR and Summary Criminal cases is £485, 
the average payments made in 2011/12 were £506 for ABWOR and £632 for 
summary criminal. Therefore, in cases with the average summary contribution from 
income (£179), the solicitor would be paid on average £327 by SLAB for ABWOR 
cases and £452 for Summary Criminal cases, not £306 as stated by the Society. 
 
Figures above on the percentage of clients who would not have to pay a contribution 
(82%) and the estimated average contribution amount payable out of income in 
contributions cases (£179) are of course based on the original disposable income 
threshold of £68 per week, not on the raising of the threshold to £82 that I have 
offered to the Law Society. This will reduce further the percentage of clients paying 
contributions, and make it even more likely that those who do pay contributions are 
both able to do so, and will choose to do so rather than risk losing their chosen legal 
representative. SLAB is currently analysing these figures and will provide updated 
figures using data up to November 2012. 
 
Impact on solicitor firms 
 
The Law Society states that, because the percentage of the client base of each of 
the firms in the modelling provided by SLAB in supplementary evidence to the 
Committee is less than 18%, SLAB’s modelling must therefore not include firms that 
will be impacted severely by the contributions system, assuming the Policy 
Memorandum’s figure of 82% clients not having to pay a contribution is correct. 
 
The four firms used by SLAB were from Edinburgh, Glasgow, Aberdeen and 
Lanarkshire to represent a geographical split around the country and firms who are 
likely to have clients from different social backgrounds. The range of clients with a 
contribution to pay in these firms was from 8.5% to 17.6%. As described earlier in 
this letter, the 18% figure made no adjustment for the ‘under-reporting’ of household 
outgoings. The more detailed analysis required to produce the firm-level case 
studies did include a conservative adjustment where outgoings appeared to be 
under-reported, meaning that the range shown in the case studies is in fact broadly 
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representative. Again, an increased threshold of £82 would see the percentage of 
clients in each of these firms paying a contribution reduce further. 
 


