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Justice Committee  
 

Scottish Civil Justice Council and Criminal Legal Assistance Bill 
 

Letter from the Scottish Legal Aid Board to the Law Society of Scotland 
 
Clerk’s note: while the correspondence below did not include the Justice Committee, it 
was forwarded by the Scottish Legal Aid Board in response to a supplementary written 
submission by the Law Society of Scotland to the Committee on the above Bill. This 
supplementary submission can be read at: 
 
http://www.scottish.parliament.uk/S4_JusticeCommittee/Inquiries/SCJC9a._Law_Society
_of_Scotland.pdf  
 

Thank you for your letter of 21 September 2012 [see Annexe]. 
 
In your letter you indicate some surprise when Colin Lancaster “proposed that the 
PDSO could act as a safety net”, if a solicitor withdraws from acting due to non-
payment of the contributions and no other solicitor is willing to take the case on.  You 
were further surprised when the Cabinet Secretary for Justice made the same 
suggestion in similar terms a week later. 
 
I would like to clarify that Mr Lancaster did not “propose” such a move. It was in fact 
the Committee Convener who, during the evidence session with the Law Society and 
Edinburgh Bar Association, specifically raised the question of a possible role for 
PDSO. According to the official report, in response to a question from the Convener 
as to whether you saw a possibility of PDSO acting for those whose solicitor had 
withdrawn due to non-payment, you advised that the Society had been assured that 
PDSO would collect contributions, as with private solicitors, and observed “That will 
provide a safety net in that situation”. Mr Harrower of the EBA also commented on 
the idea of PDSO being a safety net. 
 
When the Convener subsequently raised the same issue (withdrawal from acting) 
with Mr Lancaster and Mr Thomas, Mr Lancaster specifically referred back to the 
previous evidence and the discussion with that panel of the possibility of PDSO 
acting as a safety net. Mr Lancaster simply responded to the suggestion that had 
already been made by the Convener, and indeed the reference by you to a safety 
net, and referred to a previous occasion on which such a safety net had been put in 
place. Given the discussion that had gone before, it would in my view have been 
rather more surprising had Mr Lancaster not offered some observations on the 
Convener’s proposal.  
 
It should be clear from reading the official report that this was not a proposal that had 
been pre-conceived by the Board: indeed, the Convener clearly recognised that this 
was an emerging idea and would have to be given further thought.  
 
I understand that you have written to the Scottish Government in similar terms and 
that they will be responding to you. My understanding of Mr MacAskill’s opening 
statement is that he too was responding to points raised in the previous week’s 
evidence. His statement suggests that, while he did not think it likely to be an 
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extensive problem, he accepted that in some cases a solicitor may withdraw, that a 
safety net may be needed in some such cases and that such a safety net could be 
provided by PDSO if no other agent were able to act. He gave the undertaking that 
the Government would work closely with the Board and the Law Society to ensure 
that practical arrangements could be put in place.  Later in his evidence, he stressed 
that he would wish the safety net idea to be discussed with the Society and that 
there might be other ways of dealing with the issue.  
 
On reading both relevant extracts from the official report, I’m not sure why the 
Society would be surprised that a proposal put to them by the Committee would also 
be discussed with the Board, or that the Cabinet Secretary would have picked up on 
this when he came to give his own evidence. 
 
As you and your colleagues will recall, much of our discussion between the Board 
and the Criminal Legal Aid Negotiating Team since last October has focussed on the 
technicalities of the contributions regime, such as transfers, or how to manage 
concurrent cases. Two main risks were identified by the Society during these 
discussions. First, the Society was concerned about the impact of the proposed 
assessment arrangements on vulnerable clients, such as those in receipt of 
Disability Living Allowance. This point was also made to the Justice Committee and 
the Cabinet Secretary responded to it in his evidence.  
 
The second risk – as the Society perceived it – was that some firms would 
systematically forego the collection of contributions as a way of gaining a commercial 
advantage over other firms. Much of our discussions were therefore about what, if 
anything, the Board and/or the Society could or should do to mitigate that risk. I do 
not recall during these discussions the Society suggesting that there was a 
significant risk of there being a widespread problem of unrepresented accused such 
that that a safety net of any kind would actually be required.  
 
Clearly, if the Society perceives that the risk is two-fold - that there will be some firms 
who will always be willing to act for those who do not wish to pay, but that there may 
also be some accused who do not pay and will be unable to find a firm willing to act, 
leading to a risk of them appearing unrepresented - we can have further discussions 
with you about how these risks might be mitigated. The Cabinet Secretary has given 
a clear indication that he would like such discussions now to take place and we are 
happy to do so. This can be part of our on-going discussions with the Society about 
how the scheme could operate.  
 
I note that you say that initial analysis of the figures would suggest that the use of the 
PDSO in cases of non-collection would cost the Legal Aid Fund more than the 
contribution system would save. I would be interested to see how you have arrived at 
such a conclusion and what figures you have used as an estimate of the number of 
cases where solicitors would withdraw from acting for non-payment.   
 
Although this is a situation which appears somewhat difficult to predict, we would 
share the Cabinet Secretary’s view that this is not likely to be a significant risk.  
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We would very much hope that if in the event Ministers decide that a safety net of 
some kind is to be put in place – whether by PDSO or otherwise – it would only very 
rarely be required.   
 
As this is not a proposal that had been identified prior to the recent evidence 
sessions, no work had been carried out by the Board to assess the cost per case or 
other details of a PDSO-based solution. However, we would be happy to work with 
you and Scottish Government colleagues as proposed by the Cabinet Secretary to 
urgently look at this issue, including whether a safety net is required and if so, how it 
might operate with a minimum of cost.   
 
I am copying this letter to Colin McKay of the Scottish Government. 
 
Lindsay Montgomery 
Chief Executive 
Scottish Legal Aid Board 
27 September 2012 
 
 
Annexe 
 

Scottish Civil Justice Council and Criminal Legal Assistance Bill 
 

Letter from the Law Society of Scotland to the Scottish Legal Aid Board 
 

Contributions in Criminal legal Assistance 
 

It came as a surprise to the criminal legal aid negotiating team when, in the course of 
his evidence to the Justice Committee last week, Dr Colin Lancaster proposed that 
the “PDSO could act as a safety net”. We were surprised further when the Cabinet 
Secretary for Justice also made the suggestion to the Committee this week, in 
similar terms. 
 
We have been discussing the proposed contributions system with the Scottish 
Government and the Board since last October. At no stage has the government or 
SLAB every suggested that the PDSO could act as a safety net. Indeed, the first 
invitation to the Law Society to discuss this issue came from the Cabinet Secretary in 
the course of his oral evidence on Tuesday. 
 
On an initial analysis of the figures it would seem that the use of the PDSO in cases 
of non-collection of contributions would cost the legal aid fund more than the 
contributions system would sav. We assume that SLAB has carried out some work in 
relation tothis proposal at least in terms of preparing a financial breakdown on a cost 
per case basis. We would be grateful if you could provide us with these details as 
soon as possible. 
 
 
Oliver Adair 
Legal Aid Convener 
Law Society of Scotland 
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21 September 2012 
 


