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Local Government and Regeneration Committee 
 

Committee Memorandum on the Implications of Procurement Reform for 
Public Services and Community Regeneration 

 
INTRODUCTION 

The Committee reports to the Parliament and the Infrastructure and Capital 
Investment Committee (“ICI Committee”) as follows— 
 
1. The Procurement Reform (Scotland) Bill (“the Bill”) was introduced into the 
Parliament on 3 October 2013 by the Deputy First Minister and Cabinet Secretary 
for Infrastructure, Investment and Cities, Nicola Sturgeon MSP (“the Cabinet 
Secretary”).  The ICI Committee was designated as the lead committee for 
scrutiny of the Bill at Stage 1, which will be completed by the February recess in 
2014. 
 
2. The Bill aims to establish a national legislative framework for public 
procurement that supports Scotland’s economic growth.  The long title of the Bill 
states that its purpose is “to make provision about the procedures relating to the 
award of public contracts by certain authorities” and “to require certain authorities 
to produce procurement strategies and annual reports”. 
 
3. It also sets out the definition of contracting authorities and the threshold for 
regulated contracts as well as the general duties of contracting authorities, a 
sustainable procurement duty and a duty to prepare and review a procurement 
strategy and annual reports.  Specific duties set out in Part 3 of the Bill include the 
establishment of a public contracts website, a duty to publish contract and award 
notices, community benefit requirements and related guidance together with 
matters governing the selection of tenderers and a contracts register. 
 
4. Over the last two years the Committee has undertaken scrutiny into the 
living wage in Scotland; the Public Services Reform; and the Delivery of 
Regeneration in Scotland.  Evidence gathered over the course of this scrutiny has 
raised a number of issues concerning procurement.  Our focus of interest has 
therefore been in respect to the implications of the Bill on public services and 
community regeneration.  Furthermore, evidence taking on this Bill directly feeds 
into our considerations for our current Regeneration inquiry.   
 
5. The overarching aim of the LGR Committee scrutiny, however, has been to 
add value and support the scrutiny work of the lead committee. 
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COMMITTEE INTEREST 

Approach 
6. The Committee agreed to consider those parts of the Bill relevant to its remit 
without duplicating the work of the lead committee.  This comprised the following 
approach— 
 

 To examine issues covering sustainable procurement, community benefit 
clauses and proper community engagement in the procurement of 
services and community planning systems that have emerged during the 
Committees recent inquiries, and how the Procurement Reform (Scotland) 
Bill helps to address these issues; 

 To examine how the Bill is effectively linked to forthcoming legislation, 
such as the Community Empowerment and Renewal Bill;  

 To attempt to add real value to scrutiny, by not only examining the 
statutory procurement structure the Bill looks to establish, but seeking to 
determine whether the new procurement regime will deliver the objectives 
of sustainable procurement and community benefit, community 
empowerment and better ‘engagement’ in procurement across Scotland;  

 To focus the majority of the Committees scrutiny on provisions in sections 
9, 19 to 21 and 35 of the Bill; 

 To take evidence from local authority procurement experts, witnesses on 
community benefit provisions, practitioners from local government and 
those involved in monitoring and benchmarking benefits and outcomes 
over two planned evidence sessions, and  

 To report findings by submitting a Committee Memorandum to the ICI 
Committee, by Friday 29th November, before their call for written evidence 
closes. 

 
7. Evidence was taken on 6 and 13 November 2013 from the following 
witnesses— 
 

 Scotland’s Independent Regeneration Network (SURF); 

 Oxfam Scotland; 

 The Coalition of Care and Support Providers in Scotland (CCPS); 

 Three former Council Chief Executive Officers; 

 The Head of Procurement at Highland Council, and representative of the 
Society of Procurement Officers in Local Government (SOPO); 

 The Head of Legal and Democratic Services for the Society of Local 
Authority Lawyers and Administrators (SOLAR); 

 The Director of Performance Audit and Best Value for Audit Scotland; 

 The former Chair of the Society of Local Authority Chief Executives and 
Senior Managers (SOLACE) and current Chief Executive of Renfrewshire 
Council, and 

 The current Chair of SOLACE and Chief Executive of North Ayrshire 
Council. 

 
8. Oxfam Scotland highlighted public documentation, non-specific to the 
evidence giving session, on civil society priorities for the Bill and their response to 
Bill consultation November 2012. Written submissions, specific to our evidence 
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gathering on the Bill, were received from the following and are attached at Annexe 
B— 
 

 SURF; 

 CCPS; 

 SOPO; 

 Audit Scotland, and 

 SOLACE. 
 
9. Our findings and recommendations are reported, to the lead committee and 
to the Parliament, in this memorandum. 

 

FINDINGS AND RECOMMENDATIONS  

Public Procurement: The Link to Public Services Reform and Community 
Empowerment and Regeneration 

10. In the simplest of terms, procurement is one mechanism or tool used by 
public authorities to determine the most appropriate providers to deliver public 
services on their behalf. This is done by setting pre-determined requirements in an 
advertised contract and judging competing ‘bids’ for the contract, awarded against 
those weighted requirements.  

11. As such, a large proportion of public service spend is ‘procured’, the public 
procurement mechanism is therefore a key ‘enabler’ in achieving public 
policy objectives and can be used as a tool to ‘lever change’. This linkage is 
apparent through the evidence we have received during our recent inquiries into 
Public Services Reform and The Delivery of Regeneration in Scotland, both of 
which have had a strong emphasis on the national objective of community 
empowerment; the outcomes of sustainable communities and reducing poverty 
and inequality in Scotland’s most deprived areas. 

12. Procurement has often been cited by witnesses during these inquiries as one 
potential barrier to effective public policy delivery in these areas. We have 
examined whether procurement acts as a barrier both at a policy and 
operational level to achieving positive outcomes for communities through 
public services reform. 

13. Following the introduction of the Bill, we have taken further evidence on 
these potential procurement barriers in the context of the Bill, and how it may 
address them by improving outcomes for communities and supporting the delivery 
of public service reform.  

14. We acknowledge in doing so that the existence of, or reasons for, these 
procurement barriers has been debated. We would conclude that from the related 
evidence we have received over the last year, those potential barriers mainly to 
relate to culture around regulated procurement activity, as opposed to 
barriers created by the existence of procurement legislation or guidance.  

15. Alex Linkston, former Chief Executive of West Lothian Council stated— 
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“Legislation is not necessarily a barrier [..] People can always say that 
things are barriers, but I am not sure that in reality legislation poses a 
barrier. It will certainly not be a barrier to 99% of what we achieve in 
social care. The biggest barriers will be the old ways of working and the 
‘this is mine’ attitude.”1 

16. We agree wholeheartedly with these sentiments. Given the evidence we 
have received to date, we also believe there is a further role for legislation to 
play in enabling national and local procurement to help deliver change, and 
we consider that the introduction of this Bill is both welcome and timely.  

17. In support of the Infrastructure and Capital Investment Committee’s scrutiny 
of the Bill as lead Committee at Stage 1, we commend the Bills general 
approach and believe it is an important step towards continuous 
improvement in strategic approaches to procurement taken by contracting 
authorities. We believe that the Bill enables a more effective use of 
procurement strategy at a national and local level, as a mechanism to 
support the delivery of national objectives and outcomes. The Committee 
return to monitor the effects of the Bill as part of its process of post-
legislative scrutiny. 

18. A more detailed explanation of our thoughts in terms of procurement policy 
and operation, in the context of the Bill is provided below. We also provide further 
comment on related sections in the Bill. 

Procurement Policy 

Alignment of Procurement Policy with Achieving National Outcomes 
19. The important link between public procurement models and delivering 
national social outcomes,2 such as sustainable communities and reducing poverty 
and inequality, has been highlighted by witnesses throughout our evidence 
gathering. We heard during our evidence taking on this Bill, and our inquiry into 
The Delivery of Regeneration in Scotland (where we are examining the effective 
linkage between supporting policies and strategies) that “the £9,000 million 
procurement budget is where the real business lies with regard to regeneration”.3 

20. The policy intention behind this Bill is to help deliver sustainable and local 
economic development, and supporting an improvement in social and 
environmental wellbeing – outcomes being supported by the Scottish 
Government’s Regeneration Strategy (alongside other Government policies)4.   

21. With this intention in mind, some of the stakeholders we took evidence 
from (SURF, CCPS and Oxfam Scotland) felt that the emphasis of public 
procurement legislation and policy (and the current framing of this Bill) 
weighs too heavily on the driver of economic development, value for money 

                                            
1
 Scottish Parliament Local Government and Regeneration Committee, Official Report, 13 

November 2013, Col 2830. 
2
 Oxfam. Children in Scotland. Regeneration Inquiry. 

3
 Scottish Parliament Local Government and Regeneration Committee, Official Report, 13 

November 2013, Col 2787. 
4
 Scottish Government Regeneration Strategy, December 2011. 
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and being business friendly,5 as opposed to aligning with the national 
objectives of sustainable communities or increased wellbeing and equality.6  

22. As one of a number of tools used to support public service delivery, it was 
argued that there was scope for public procurement policy to be further framed 
through legislation to better reflect the broader national social outcomes desired. 
This would in turn mean procurement activity and spend would become better 
aligned to deliver these goals. It was suggested by these stakeholders that section 
9 of the Bill (the sustainable procurement duty) has scope to deliver further change 
in this regard, an issue we discuss at paragraphs 53 to 61. 

23. There was wide agreement however amongst the former and current chief 
executives, procurement and legal officers that we heard from, and Audit Scotland, 
that the use of procurement as a strategic tool to achieve these outcomes has 
already developed significantly over time and that a lot of ‘best practice’ by 
contracting authorities already takes place under existing regulations, as 
well as delivering cost effectiveness. Ronnie Hinds, former Chief Executive of 
Fife Council highlighted the work of this council in aligning its procurement 
strategies to delivery of its Single Outcome Agreement (SOA)— 

“We should not lose sight of the good work that has been done. There is 
evidence of it – I can provide such evidence from Fife […] if we look at Fife 
Council’s procurement for goods and services, we see that some 40 per cent 
of the contracts that are won there are won by Fife businesses. That is 
entirely within the law. Fife Council is not going out of its way to give these 
contracts to Fife businesses, but they have a remarkably high strike rate, and 
I dare say that is comparable to what happens in other parts of the country. 
The single outcomes agreement for Fife has a target of raising by 20% the 
value of contracts that are won by local businesses from the public service in 
Fife as a whole, so the issue clearly forms part of the strategic vision of what 
organisations in Fife are trying to do. I return to my opening remark – that has 
all been done within the current system”.7 

24. In essence, contracting authorities taking a strategic approach to 
procurement and outcomes, supported by a ‘proportional’ legislative framework 
and national as well as local systems is widely accepted as striking an appropriate 
balance. The debate on the Bill centres around what is proportional, and whether it 
provides a suitable legislative framework that supports ‘best practice’ in 
procurement activity. Whether the Bill will deliver better outcomes for communities, 
whilst at the same time not adding unnecessary bureaucracy and providing the 
flexibility needed for contracting authorities to be able to respond appropriately to 
different service requirements and local needs.   

25. In a legislative sense proportionality was called for by the witnesses we 
heard from and in that regard. The approach of the Bill has been generally 
welcomed by SOPO, SOLAR, former local authority chief executives, SOLACE 

                                            
5
 Scottish Parliament Local Government and Regeneration Committee, Official Report, 13 

November 2013, Col 2789. 
6
 Scottish Parliament Local Government and Regeneration Committee, Official Report, 13 

November 2013, Col 2792. 
7
 Scottish Parliament Local Government and Regeneration Committee, Official Report, 13 

November 2013, Col 2829. 
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and Audit Scotland. Bill Howatt, former chief Executive of Western Isles Council 
stated— 

‘’It is about proportionality at the local level, and people taking a more flexible 
view, recognising that there can be wider benefits to procurement than just to 
their budget”.8 

Different Service Delivery Models – What Types of Public Service are Suitable to 
be Procured? 
26. During our evidence taking on the Bill, we also briefly discussed the 
appropriateness of procurement as a delivery model used for different types of 
public service, and the difference between procurement and commissioning.9  

27. An issue that arose in particular was whether the procurement framework 
being introduced by the Bill should be applicable to social care. The CCPS 
questioned whether the framework (as enabled by the legislation) was really 
aligned with the national social care policy emphasis on personalisation and self-
directed support. CCPS have called for social care contracts to be removed from 
the scope of section 8 of the Bill for this reason, deeming social care not to be 
suitable to fall under the general duties10. Alex Linkston, former Chief Executive of 
West Lothian Council, agreed with these concerns.11  

28. We also discussed the ‘hubco’ model for physical regeneration contracts with 
witnesses. This is of particular relevance to community regeneration. SURF 
expressed disappointment that the Bill makes no reference to this model of 
delivering regeneration at a national level. SURF suggested that it had a negative 
impact upon communities, and highlighted the link between this Bill and the 
Review of Public Sector Procurement in construction— 

“The model of corralling procurement for physical regeneration into 5 1-
Million population centres has sucked expertise and opportunities out of 
smaller population centres and delivered them to large-and often 
multinational-organisations”.12 

29. We have not investigated different delivery mechanisms for different 
forms of public service in any detail whilst taking evidence on this Bill, 
although we may revisit this issue in the context of our regeneration inquiry.  

30. We highlight the evidence we have received on social care contracts to 
the Lead Committee and hope this will assist in their considerations. 

 

                                            
8
 Scottish Parliament Local Government and Regeneration Committee, Official Report, 13 

November 2013, Col 2828. 
9
 Scottish Parliament Local Government and Regeneration Committee, Official Report, 6 

November 2013, Col 2800. 
10

 Scottish Parliament Local Government and Regeneration Committee, Official Report, 6 
November 2013, Col 2793. 
11

 Scottish Parliament Local Government and Regeneration Committee, Official Report, 13 
November 2013, Col 2819-26. 
12

 Scottish Parliament Local Government and Regeneration Committee, Official Report, 6 
November 2013, Col 2798-99, Col 2802-03. 
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Community and Service User Participation in Designing and Delivering Public 
Services  
31. Where we feel we can add value is to draw attention to the stage at which 
decisions on public service delivery involve community participation. A strong 
message received from the communities across Scotland we have spoken to 
during our inquiries’ formal oral evidence taking and six fact-finding visits, is that 
regardless of the good work taking place at a local level with neighbourhoods and 
community groups, communities still feel that they are involved at a too late 
stage in the decision making process on design and delivery of public 
services, or not involved enough.13   

32. When taking evidence on this Bill, we examined whether the Bill as framed 
can help to address this concern by placing requirements on contracting 
authorities to engage as part of their procurement process. In this regard, we 
highlight the link to section 11 of the Bill, which we address in more detail in 
paragraphs 62 to 66.  However, we heard from various witnesses, including retired 
local authority chief executives, the Audit Scotland and the current and former 
Chair of SOLACE, who generally agreed that the type of tool or mechanism 
used to deliver public services, be it procurement or commissioning, or 
other such mechanism, perhaps can confuse the debate and is not really the 
heart of addressing this issue. David Martin, former Chair of SOLACE and Chief 
Executive of Renfrewshire Council explained, with agreement from the chair of 
SOLACE and Audit Scotland, that— 

“Language matters. My view—it is a strongly personal one—is that strategic 
commissioning and strategic procurement are the same thing and I do not 
believe that the tug-of-war that we sometimes hear about is particularly 
helpful. To characterise the way in which the debate is sometimes put, 
procurement is the bit between advertising and contract letting, and 
commissioning is the whole approach, but strategic procurement is the same 
as strategic commissioning. Ashley Gould [Society of Procurement Officers] 
mentioned the importance of the issue. It is about understanding what the 
problem that we are trying to sort is, having a clear view of how to go from A 
to B and having a clear understanding of when we have to monitor 
appropriately. I think that we could make a lot more progress more rapidly if 
we agreed that that is the process that we are trying to go through, 
regardless of what it is called, and took forward the agenda on that basis. 
However, I recognise that that is not where everybody is”.14 
 

33. Given the evidence we have heard during our recent inquiries, we fully 
agree.  What is important is ensuring stronger community participation and 
engagement in the design and planned delivery (and assessment of 
outcomes) of public services before the determination and award/delivery of 
public services contracts, whichever delivery mechanism is used.  

34. We would support any measures to enhance requirement for the opportunity 
for all to input. It is vital to avoid any feeling in communities that actions are being 

                                            
13 Local Government and Regeneration Committee 9th Report, 2013 (Session 4) Public Services 

Reform in Scotland: Strand 3 – Developing New Ways of Delivering Services, (SP Paper 370). 
14

 Scottish Parliament Local Government and Regeneration Committee, Official Report, 13 
November 2013, Col 2870. 
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done to them. With the caveat of our specific comments on section 11 
(paragraphs 62 to 66 below), we commend the aim of the Bill to build further 
engagement with communities and service users into the procurement 
process.  

The Link to CPPs and Single Outcome Agreements (SOAs)  

35. A significant part of our recent Public Services Reform inquiry looked at 
Community Planning Partnerships (“CPPs”), which are a key delivery agent in 
driving forward public services reform, through effective joined up working and 
community participation in the delivery of services. We are aware the Scottish 
Government intends to take action to strengthen community participation in 
community planning through its forthcoming Community Empowerment (Scotland) 
Bill (“the CE Bill”), for which we expect to be the lead Committee for Stage 1 
consideration sometime in 2014. 

36. CPPs are responsible for the delivery of Single Outcome Agreements 
(“SOAs”) – which combined across all 32 local authority areas, contribute to 
achieving the Scottish Governments national outcomes. It is expected that the CE 
Bill will place further statutory powers and duties on CPPs as public service 
delivery partners. The Scottish Government and COSLA have also recently issued 
a statement on the enhanced role of CPPs in budgeting and planning the delivery 
of public services. CPPs are not ‘contracting authorities’ and we discussed with 
witnesses whether the procurement system (and this proposed legislation) will be 
suitably compatible with the future legislative framework and arrangements for 
CPPs. In other words, whether the procurement system enabled by this legislation 
can effectively support the future role of CPPs in their delivery of public services.  

37. Former local authority chief executives, and witnesses from SOLACE, 
explained how the procurement framework introduced by this legislation would 
work with CPP arrangements, as they are not contracting authorities. The Bill as 
drafted also allows for ‘joint procurement strategies’ and exercises (section 12) 
where appropriate. It would be for the CPP to determine appropriate services and 
delivery methods, and for one or more of the partners in the CPP to act as the 
‘contracting authority’ using their procurement systems.  

38. The witnesses we heard from felt that this was proportionate and that the 
legislation appears to be compatible with CPP arrangements. When asked how 
CPPs and their members fit with the duties in the Bill, Alex Linkston, former Chief 
Executive of West Lothian explained— 

“Because a CPP is not a corporate body or legal entity, in joint work one of 
the partners would let the work and the rules would apply to it. The duties are 
pretty neutral when it comes to community planning; they will neither 
enhance or reduce the effectiveness of community planning”.15  

39. Ronnie Hinds, former Chief Executive of Fife Council stated— 

“It would probably be a mistake if the Bill were to shoehorn CPPs into an 
arrangement in which they tried to create opportunities for joint procurement 

                                            
15

 Scottish Parliament Local Government and Regeneration Committee, Official Report, 13 
November 2013, Col 2833. 
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for the sake of it, so that they were seen to be operating as coherent 
organisations with a shared purpose.[..] Why force artificial joint 
procurement? If there is an opportunity there, by all means take it. However 
the most important thing for CPPs is to have dialogue and to have mutual 
influence, so that if one organisation tries to fulfil the Bills requirements 
through a certain procurement strategy, a dialogue will take place around the 
table, in which people say “Are you doing that? If not, why not? If you’re 
doing better than we are, what are you doing that we’re not doing? That is 
where the value is”.16 

40. Bill Howatt, former Chief Executive of Western Isles Council, added— 

“The section in the Bill that gives leverage to do that is on creation of 
procurement strategies. If I was dealing with the Community Planning 
Partnership in the Western Isles, I would be saying “Right, we’ve all got to do 
these, so let’s make sure that we all start from the same place and that our 
principles are all the same and that” – as Ronnie Hinds said – “We’re all 
working together”. It would then be up to each agency to work that out at a 
lower level, because they work in different areas, with different kinds of 
procurement”.17 

41. We acknowledge this is the case, but given the expanding role of CPPs in 
delivery and setting budgets going forward, and the crucial move to increase 
community empowerment and participation, we highlight this link to the Lead 
Committee. It will be important that individual CPP partners as contracting 
authorities align their procurement activity in a way that most effectively represents 
the desired outcome of CPPs and delivery of individual SOAs. We suggest to the 
Lead Committee that consideration be given to whether this legislation is 
suitably framed to be as compatible as possible with future CPP legislation, 
joint working arrangements and increased community empowerment. 

The ‘Operation’ of Procurement 

42. Procurement barriers also appear to be present at a more operational or local 
level, where the apparent rigidity of procurement exercises impact upon public 
services reform and community regeneration.  

A Risk Averse Culture 
43. We have already explained that we believe the majority of perceived 
procurement barriers are as a result of culture, as opposed to legislation or policy. 
This culture we believe includes a risk averse approach to interpretation of 
regulations by local officers in tendering, judging and awarding contracts. Ashley 
Gould from Highlands Council, representing the Society of Procurement Officers 
(SOPO) addressed the issue of risk in a broad and useful context— 

“How we as public bodies deal with risk and how businesses respond to that 
are elements of that. By that, I mean not the risk of legal challenge, but the 
perceived risk of any given project and how that risk is built into the various 

                                            
16

 Scottish Parliament Local Government and Regeneration Committee, Official Report, 13 
November 2013, Col 2833. 
17

 Scottish Parliament Local Government and Regeneration Committee, Official Report, 13 
November 2013, Col 2833. 
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aspects of what we do. This is perhaps ignored initially, but we have to start 
by asking questions. What outcomes are we trying to achieve through the 
project, and what risks—financial, service and legal—are associated with it? 
How do we deal with those risks as we implement the project, from 
formulation of the specification to delivery of the contract? How do we get the 
balance right? What, in managing risk, do we deem is the proportionate 
minimum that we must do in order to put in the safeguards to ensure that 
outcomes are delivered? How do we, as a community of public bodies, make 
sure that we apply the standards proportionately, fairly, openly and 
consistently across the piece? It is more a question of practice and the 
approach to all the risks with which we are dealing than, necessarily, of a 
purely procedural methodology that goes from the point of advertising to the 
point of contract award. That is how procurement has, historically, been 
perceived, and it is a wrong perception. It is much broader than that”.18 

 

Local Access to the Procurement System 
44. The complexity of procurement processes impacts upon the practical 
participation of communities in delivering public services19. The administrative and 
capacity burden placed on communities, and their organisations wishing to bid for 
procured contracts, places them at a disadvantage in competing to deliver 
services. Many do not have the skills or experience necessary to undertake the 
required form filling, and gaining such skills removes them from delivering the 
services their organisation exists for.  

45. Current and former local authority chief executives, and Audit Scotland, 
acknowledged there may be potential barriers in terms of equal access to 
contracts through the procurement system. But, on balance they still consider that 
the current procurement regulations and national and local frameworks in place 
can be applied in such a way that can support better access, and also provide 
many efficiencies.  

46. We discussed with witnesses what could be done to further open up access 
to public contracts to local suppliers, and whether contracting authorities could 
fairly provide support/guidance to these groups to enable them to bid for contracts. 
Again, this issue appears to be about risk averse behaviour.  

47. We have heard, both in evidence taking on this Bill, and through our public 
services reform and regeneration inquiries, about local authority supplier 
development programmes that are designed to facilitate access to the current 
public procurement process20 by building capacity of potential suppliers of public 
services. For example, Elma Murray, Chair of SOLACE, told us about engagement 
and strong partnership working being undertaken in North Ayrshire, such as the 
‘partners for change’ programme, and regular ‘meet the buyer’ type events.21 

                                            
18

 Scottish Parliament Local Government and Regeneration Committee, Official Report, 13 
November 2013, Col 2823. 
19

 PSR Strand 3 Report – paragraphs 97-107 
20

 Scottish Parliament Local Government and Regeneration Committee, Official Report, 6 
November 2013, Col 2794-95.  
21

 Scottish Parliament Local Government and Regeneration Committee, Official Report, 13 
November 2013, Col 2866 
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48. We acknowledge this best practice already exists and would encourage 
further behaviour in this regard. However, by nature, the need for this level of 
support in itself suggests the procurement system is complex. 

GENERAL CONCLUSION 

49. In a broad context, it is important that procurement mechanisms enabled by 
the Bill, and any supporting guidance, are effectively aligned (where appropriate) 
to these public policy objectives. These procurement mechanisms should also 
relate to proposed forthcoming legislation, (for example, by being compatible with 
the forthcoming CE Bill); enabling more effective community ownership, 
empowerment and participation; delivering more effective community planning 
through public procurement and supporting the delivery of the public services 
reform agenda.  

50. Procurement is just one tool used in delivering public services reform and 
regeneration (though it is not always necessarily the most appropriate tool). We 
invite the Lead Committee to consider whether there are opportunities for 
this Bill to further align public procurement mechanisms with the objectives 
of community empowerment, the Scottish Governments Regeneration 
Strategy and the forthcoming Community Empowerment (Scotland) Bill.  

51. We would like to see more explicit links to how the procurement 
mechanism as enabled by the legislation will contribute to overarching 
national objectives of public service reform, sustainable communities and 
regeneration, and reducing poverty and inequality in Scotland’s 
disadvantaged communities. We would welcome the Lead Committee giving 
consideration to these observations through their formal scrutiny of the Bill 
at Stage 1. 

52. It is in this broader context, that the majority of our comments on the specific 
sections of the Bill below are framed. We are currently considering, and will further 
report on, some of these broader issues related to procurement, its linkages to 
public services reform and sustainable communities as part of our regeneration 
inquiry.  

SECTIONS OF THE BILL 

Sustainable Procurement (General Duty – Section 9) 

53. Section 9(1) of the Bill provides for the establishment of a statutory 
sustainable procurement duty on regulated procurements by contracting 
authorities. This duty will apply to certain contracting authorities to consider how 
through their procurement processes, they can “improve the economic, social, and 
environmental wellbeing of the authority’s area, “facilitate the involvement of small 
and medium enterprises, third sector bodies and supported businesses in the 
process”, and “promote innovation”.  

54. The contracting authority should also seek to secure such improvements in 
carrying out such procurement, as provided for at Section 9(1)(b) of the Bill.  
Section 9(2) states that in doing so, contracting authorities should “consider the 
extent to which it is proportionate in all the circumstances to take those 
matters into account”. From the Explanatory Note to the Bill on this section, we 
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understand this to be a ‘proportionality test’ for the sustainable procurement duty 
i.e. the improvement activity detailed in the sustainable procurement duty at 
Section 9 need only apply ‘to the extent that such matters are proportionate to the 
procurement. 

55. In its written submission to the Committee, SOLACE suggested that all SOAs 
include aspects of economic regeneration and that this general sustainable 
procurement duty (and the specific duty of community benefit clauses at Sections 
19-21 of the Bill), will contribute to meeting the outcomes of SOAs, delivered 
through Community Planning Partnerships (CPPs).  

56. It was raised with the Committee by stakeholder groups we heard from that it 
is this general sustainable procurement duty at section 9 of the Bill which 
gives rise to the opportunity to align procurement legislation more 
effectively with community planning and overarching national social 
outcomes. As currently drafted, this provision may not be as robust as it 
could be in this regard.  

57. For example, the Coalition of Care Providers Scotland (CCPS) stated that— 

“The ambitions of a CPP as expressed through a single outcome 
agreement include things such as ‘We want to increase levels of 
wellbeing in the area” and “We want to increase economic growth in the 
area”. Issues such as the living wage are not unrelated to such 
ambitions. Other examples of the ambitions of CPPs are a desire to 
increase the quality of public services locally or to reduce the crime rate. 
Up to this point the ambitions associated with procurement reform have 
been to do with the level of savings that can be made, the amount of 
spend that can be got on contract formally and how much e-procurement 
can be driven. Those indicators for success in procurement do not marry 
up very well with measures of success for a community planning 
partnership. Section 9 of the Bill introduces the sustainable procurement 
duty. If we could get that duty right, it could bring together those two 
things so that procurement activity was seen to be supporting our 
ambitions for public services, economic growth and everything 
else…what is missing from it [section 9] is a duty to assess the impact of 
the services that are the subject of the procurement exercises on the 
individual people who receive those services”.22 

58. Witnesses also raised the issue of including the living wage in all public 
contracts, as part of the sustainable procurement duty. The Committee briefly 
discussed with witnesses whether it was compatible with EU competition/non-
discrimination legislation to include such a duty as part of section 9. It was 
suggested by Francis Stuart from Oxfam, that this issue potentially could be 
resolved by addressing the living wage through the criteria stage of procurement 
of public contracts.23 As we have not taken detailed evidence on this issue, we 
simply highlight this evidence to the Lead Committee for their consideration. 
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59. Allan MacKenzie from Aberdeenshire Council, and representative of the 
Society of Legal Officers and Administrators (SOLAR), also highlighted what he 
saw as potential contradictions between the legal interpretation of sections 8 
and 9 of the Bill (Audit Scotland raised the same issue with us)24. He suggested 
that a contracting authority attempting to fulfil its sustainable procurement duty at 
Section 9, may find difficulty in fulfilling its duty to ‘treat relevant economic 
operators equally and without discrimination’ (Section 8(1) of the Bill). Annie 
Gunner Logan, from CCPS, gave a practical example of the approach to risk of 
potential contravention of the anti-discrimination requirement at section 8, stating 
that it made it difficult for authorities to take account of independent evidence 
when weighting quality of service provision in awarding contracts25. The anti-
discrimination requirement is however an important one in an open market 
economy, and is a result of the transposition of EU law. Our inquiry into 
regeneration in Scotland is considering the impact of EU rules and the 
interpretation of these rules on the effective delivery of regeneration in Scotland in 
more detail and we will report any relevant findings when our inquiry concludes. 
We therefore raise this issue only in the context of the new duty at section 9. This 
may be a further example of a ‘risk aversion’ barrier unrelated to the terms of the 
legislation. 

60. However, the introduction of a sustainable procurement duty was 
welcomed by those witnesses we took evidence from. We suggest to the Lead 
Committee that they may wish to consider whether and how the sustainable duty 
could be potentially be redrafted to better reflect communities at Stage 2. The 
Lead Committee may also want to give consideration to the text we have 
highlighted in this provision, specifically at Section 9(2). 

61. Given concerns we have heard about whether current procurement 
guidance is fully followed, we are not convinced that the sustainable 
procurement duty, as currently drafted in the Bill, is necessarily robust 
enough to enable delivery of the step change required in aligning 
procurement activity with delivering national social outcomes.  

Community Participation and Engagement in the Public Procurement 
Process (Section 11) 

62. Evidence received from witnesses welcomed the Procurement Reform 
(Scotland) Bill in this regard as making moves to support this process, through the 
introduction of the requirement to produce public procurement strategies for 
contracting authorities with annual procurement expenditure of over £5 million. 
Specifically, the Bill at Section 11(5)(b) makes provision for these strategies to 
include— 

“(b) a statement of the authorities general policy on –  

(i) the use of community benefit requirements 
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(ii) consulting and engaging with those affected by its procurements”.26 

63. This was an issue raised with us throughout our recent inquiries, when 
communities indicated they wished to be more effectively engaged with, and 
participate in, community planning and the design and delivery of public services.  

64. We therefore welcome this principle. But, we raise the question of whether 
the threshold of £5 million for procurement strategies is set at the right level. 
We acknowledge the Bills rationale for this level, stating that this threshold would 
ensure a proportionate amount of reporting across contracting authorities. We did 
not investigate this issue in any great detail during our scrutiny.  

65. The Lead Committee may wish to consider whether this threshold will ensure 
and encourage an appropriate level of reporting of the use of community benefit 
requirements and community participation by contracting authorities. The Lead 
Committee may also give consideration to whether Section 11 as currently 
drafted, reflects strongly enough the move towards delivering and 
monitoring better outcomes for communities, stronger community 
empowerment and participation.  

66. We note that the threshold set at Section 20 for the inclusion of community 
benefit requirements is for regulated contracts valued at £4 million or more. We 
discuss this in more detail below. However, we highlight the disparity between 
the thresholds for the need to include community benefit requirements in 
any public procurement contract, and the need to report general policy on 
those requirements in procurement strategies. The Lead Committee may 
wish to consider whether it is appropriate to align reporting through aligning 
thresholds. By this we mean that if any contracting authority has contracts 
large enough (over £4 million) to include community benefit clauses, then 
that contracting authority should report its policy on Community Benefit 
clauses in its procurement strategy.  We consider specific duties on community 
benefit clauses in more detail below. 

Community Benefit Clauses (Sections 19-21) 

67. Sections 19, 20 and 21 of the Bill relate to the establishment of community 
benefit requirements in the procurement system. These sections of the Bill 
establish a community benefit requirement which is defined as a contractual 
requirement imposed by a contracting authority relating to training and recruitment 
or the availability of sub-contracting opportunities. Or it is a requirement which is 
otherwise intended to improve the economic, social or environmental wellbeing of 
the authority’s area in a way additional to the main purpose of the contract in 
which the requirement is included. 

68. The definition of community benefit requirements were raised by Oxfam 
Scotland, suggesting that a fairly narrow definition of these requirements was 
provided for at section 19 of the Bill, and that communities should help shape 
these requirements— 
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“It is right that training, skills and opportunities are included as part of a 
community benefit requirement, but more is needed. The community needs 
to be asked what it wants”. 27 

69. We believe however, that section 19(b) of the Bill should provide sufficient 
flexibility to the definition of community benefit requirement to allow contracting 
authorities to respond appropriately to community need. 

70. An absolute threshold for the requirement for community benefit clauses to 
be included in contracts valued at £4 million or more, is provided for at section 20 
of the Bill. The propriety of this threshold was questioned by the Committee. It was 
suggested by witnesses that it was important that in setting such thresholds, it 
didn’t act as a signal and skew the behaviour of contracting authorities 
towards only meeting conditions at these thresholds or above, as opposed 
to contracting authorities seeking best practice in procurement activity 
wherever possible and appropriate, at any value of contract.  For example, 
when asked whether the Bill will generate new approaches to social outcomes, 
Allan MacKenzie of Aberdeenshire Council, representing the Society of Local 
Authority Lawyers and Administrators in Scotland (SOLAR) stated— 

“I expect that the bill will lead to more use of community benefit clauses. That 
is inevitable. However, I also suspect that the fact that the bill contains a £4 
million threshold will mean that people will think that they do not need to 
regard inclusion of community benefit as a rule in contracts below £4 million. 
The more enlightened authorities will apply the provisions below that level, 
but some authorities will think that they do not need to be too concerned 
about community benefits if the contract is worth only £2 million. The bill has 
set a kind of target and, quite often, such targets become the minimum at 
which people need to think about the measure. I am sure that some 
authorities will apply the provision below the level—I know because I have 
worked for a couple of them recently. They will have a matrix of benefits that 
they expect per £1 million of expenditure”.28 

71. We felt Fraser McKinlay of Audit Scotland put this issue rather eloquently 
when he stated— 

“There is an issue about community benefit with a capital C and a capital B, 
which is what the bill is talking about, and I agree that there needs to be a 
degree of flexibility that recognises the diversity of different communities. 
Most lay people would say that there should be some benefit to the 
community from procurement—with a small b and a small c. If there is going 
to be a specific threshold regarding community benefit clauses, we will need 
to manage the risk that people might therefore think that there does not need 
to be any community benefit for anything else. That is my one note of 
caution. The discussion about whether there should be a number or a 
proportion will be usefully explored as the bill progresses”.29 
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72. A potential solution to this issue was suggested by Bill Howatt, former Chief 
Executive of Western Isles Council, that using a proportion as opposed to an 
absolute threshold for inclusion of community benefit clauses might be 
more appropriate— 

‘It seems to me that, given the range of budgets among the 32 councils, let 
alone across the public sector, setting absolutes is an issue. Therefore, it 
would be better to make the figure a proportion. That is a simple view.  
Why is the figure £4 million? Why put a figure in the bill at all? Surely 
community benefit is something that contracting authorities ought to be 
thinking about in the context of the duty to get best value, which I mentioned 
in my opening remarks. We should be looking at how we get the best value 
from the public pound across the piece, and the bill does not change that 
fundamental requirement, although it perhaps adds a gloss to it and offers a 
bit more precision in some areas. Do we need the provision? If we need it, 
why not make the figure a proportion of the budget, given the range of 
budgets that are around?”30 

 
73. Elma Murray, Chair of SOLACE, acknowledged these comments and 
suggested that the £4 million threshold was a starting point, but that there needed 
to be more recognition of Scotland’s diversity and that giving more flexibility to 
contracting authorities would be helpful. She stated— 

“If a percentage is the way to do that, that would be good for local 
authorities”.31 

Transposition of EU Directives (Section 35) 

74. Section 35 of the Bill relates to the mechanisms for the transposition of EU 
Directives on procurement. This section has been drafted to allow it to respond to 
new Directives from the European Union. It should be noted that the Bill does not 
directly transpose these Directives into Scots law. Instead, it is the Government’s 
intention to undertake transposition through the normal process of regulations. The 
Policy Memorandum on the Bill states that could take up to two years from 
January 2014. 

75. We asked witnesses whether they could identify any issues that may arise 
with the introduction of this legislation and the transposition of the EU directives, 
but from the evidence we received, we are not aware of any specific issues in 
relation to this Bill and the effective transposition of EU procurement 
directives.32  
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ANNEXE A: EXTRACT OF MINUTES 
 

 
25th Meeting, 2013 (Session 4), Wednesday 2 October 2013 

 
Work programme (in private): The Committee considered its work programme 
for the period November 2013 to March 2014 and agreed the following—  
 
It was agreed to undertake further pre-legislative scrutiny once the Draft 
Community Empowerment and Renewal Bill and its consultation has been 
published by the Scottish Government.  
 
The Committee agreed, in principle, to consider various aspects of the 
Procurement Reform (Scotland) Bill, shortly to be introduced into the Parliament. 
The Committee recognised that it is likely the Infrastructure and Capital Investment 
Committee will be appointed as the lead committee for the consideration of this Bill 
at Stage 1. The Committee agreed to undertake its scrutiny to add value and 
support the scrutiny work of the lead committee. It was agreed the Convener 
should write to the Convener of the Infrastructure and Capital Investment 
Committee to ensure scrutiny is compatible and complimentary to the work of the 
lead committee.  
 
The Committee agreed to undertake its scrutiny of the Procurement Reform 
(Scotland) Bill in November 2013, and to consider a more detailed approach to this 
work, in private, at its next meeting. 
 

26th Meeting, 2013 (Session 4), Wednesday 9 October 2013 
 
Forthcoming legislation (in private): The Committee consider and agreed its 
approach to the forthcoming Procurement Reform (Scotland) Bill. As part of this 
approach the Committee agree to take oral evidence from invited witnesses on 
sustainable procurement, community benefit requirements and the transposition of 
EU Directives only in so far as they impact on the role and actions of local 
government in Scotland. It was agreed to take this oral evidence during 
November. The Committee also agreed to seek written submissions from those 
organisations invited to provide oral evidence. The Committee further agreed to 
report its findings and any recommendations to the Infrastructure and Capital 
Investment Committee, by way of a Committee Memorandum. The Committee 
agreed to undertake discussion of the oral evidence received, in private, at future 
meetings. Finally it was agreed to consider any further approach to scrutiny of the 
Bill, along with consideration of a draft Committee Memorandum, in private, at 
future meetings. 
 

28th Meeting, 2013 (Session 4), Wednesday 6 November 2013 
 
The Implications of Procurement Reform for Public Services and Community 
Regeneration: The Committee took evidence on the implications for local 
government of the provisions of the Procurement Reform (Scotland) Bill from— 
 

 Andy Milne, Chief Executive, Scotland's Urban Regeneration Forum 
(SURF); 

 Francis Stuart, Research and Policy Adviser, Oxfam Scotland; 
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 Annie Gunner Logan, Director, CCPS Coalition of Care and Support 
Providers in Scotland. 

 
The Implications of Procurement Reform for Public Services and Community 
Regeneration (in private): The Committee considered the evidence received. 
 
 

29th Meeting, 2013 (Session 4), Wednesday 13 November 2013 
 
The Implications of Procurement Reform for Public Services and Community 
Regeneration: The Committee took evidence on the implications for local 
government of the provisions of the Procurement Reform (Scotland) Bill from— 
 

 Alex Linkston, Former Chief Executive  West Lothian Council; 

 Ronnie Hinds, Former Chief Executive Fife Council; 

 Bill Howatt, Former Chief Executive Western Isles Council; 

 Ashley Gould, Head of Procurement Highland Council, SOPO; 

 Allan Mackenzie, Aberdeenshire Council, SOLAR; 

 Fraser McKinlay, Controller of Audit and Director, Performance Audit and 
Best Value, Audit Scotland; 

 Elma Murray, Chair of SOLACE Scotland, and Chief Executive of North 
Ayrshire Council; 

 David Martin, Former Chair SOLACE, current Chief Executive, 
Renfrewshire Council. 

 
The Implications of Procurement Reform for Public Services and Community 
Regeneration (in private): The Committee considered the evidence received. 
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ANNEXE B: ASSOCIATED WRITTEN AND ORAL EVIDENCE  
 
Wednesday 6 November 2013 
 
Oral Evidence (390KB pdf) 
 
Coalition of Care Support Providers in Scotland (CCPS); 
 
Oxfam Scotland; 
 
Scotland’s Independent Regeneration Network (SURF). 
 
Written Evidence 
 
Coalition of Care Support Providers in Scotland (CCPS) (226KB pdf) 
 
Scotland’s Independent Regeneration Network (SURF) (182KB pdf) 
 
Wednesday 13 November 2013 
 
Oral Evidence (524KB pdf) 
 
Three former Council Chief Executive Officers. 
 
 
The Head of Procurement at Highland Council, and representative of the Society 
of Procurement Officers in Local Government (SOPO); 
 
The Head of Legal and Democratic Services for the Society of Local Authority 
Lawyers and Administrators (SOLAR); 
 
The Director of Performance Audit and Best Value for Audit Scotland; 
 
The former Chair of the Society of Local Authority Chief Executives and Senior 
Managers (SOLACE) and current Chief Executive of Renfrewshire Council, and 
 
The current Chair of SOLACE and Chief Executive of North Ayrshire Council. 
 
Written Evidence 
 
Audit Scotland (42KB pdf) 
 
Highland Council (133KB pdf) 
 
Society of Local Authority Chief Executives and Senior Managers (SOLACE) 
(212KB pdf) 

 

http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8609&mode=pdf
http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/CCPS_evidence_to_LGR_committee_Nov_2013_doc.pdf
http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/SURF_submission_-_6_Nov_mtg.pdf
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8629&mode=pdf
http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/3._Submission_from_Audit_Scotland.pdf
http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/1._Submission_from_Highland_Council_-_SOPO.pdf
http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/2._Submission_from_SOLACE.pdf
http://www.scottish.parliament.uk/S4_LocalGovernmentandRegenerationCommittee/General%20Documents/2._Submission_from_SOLACE.pdf

