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WRITTEN EVIDENCE FROM SSE 
 
Background 
As you will be aware, SSE owns and operates extensive hydro generation schemes in the 
North of Scotland. We also have considerable interests in many other forms of renewable 
generation in Scotland as a whole. Furthermore, we own and operate a competitive and 
expanding water business. It is against this background that we are responding to this 
consultation. 
 
Overview 
We welcome the strategic vision of the Water Resources (Scotland) Bill and agree that 
Scotland has much to offer in terms of developing a Hydro Nation that is recognised around 
the world. SSE‟s historic and ongoing interest in hydro generation and associated matters 
mean that we have much to offer in terms of practical experience and knowledgeable 
expertise in helping Scotland achieve its strategic vision both directly and through 
appropriate partnerships. We look forward to playing an important part in this. In creating a 
legal structure to deliver the strategic vision it is important to ensure that preferential powers 
and/or commercial advantage are not bestowed to any one party i.e. that a level playing 
field is maintained at all times. In this regard, some parts of the Water Resources (Scotland) 
Bill still give us cause for concern. In our previous response to the Water Resources Bill 
consultation we identified three potential unintended adverse consequences due to the 
scope of the legal drafting presented being too broad, these were: 
 

existing hydro generation assets and operations could be at risk; 

an uneven playing field could be created in, what is, a competitive generation 
market and the provision of energy infrastructure; and 

the proposals to allow Scottish Ministers to lend to Scottish Water‟s subsidiaries 
could be construed as being “state aid”. 

 
After reviewing the new drafting on the Water Resources (Scotland) Bill we were satisfied 
with changes made to the Bill which addressed some of our concerns, however there are 
still areas which may have adverse consequences. 
 
A new section has been introduced into the Bill dealing with water abstraction. This has not 
been subject to consultation and it is not clear what issues it is designed to address leaving 
the powers for Scottish Ministers very broad and wide ranging. This introduces significant 
uncertainty and risk not only for new developments but also for existing ones. We have 
expanded on the above high level points below. 
 
Changes to the Bill which SSE supports 
SSE has around 1100MW of established hydro generation capacity and is a major 
contributor to Scotland achieving its stated renewable generation targets. Accordingly, as 
we have stated above, we support the principle of advancing Scotland as a Hydro Nation 
and hence, the high level concept of developing the value of this resource. 
 
We were originally concerned with the inclusion of a duty being placed on Ministers "to take 
all reasonable steps to develop the value of Scotland's water resources" in the Bill. We felt 
that this all encompassing ministerial power could, if unfettered, prejudice the proper 
efficient and economic operation of existing hydro generation schemes. SSE supports its 
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removal from the amended Bill as this will eliminate the possible risks to the rights of 
existing hydro schemes. 
 
SSE supports the duty to "take such reasonable steps as they consider appropriate for the 
purpose of ensuring the development of the value of Scotland's water resources" with an 
extra caveat stating that they must "do so in ways designed to contribute to the sustainable 
use of the resource". This caveat will limit the activities which could be undertaken to 
develop the value of Scotland‟s water resources. 
 
A further amendment to this section is also supported by SSE, “So far as it considers is not 
inconsistent with the economic, efficient and effective exercise of its core functions, Scottish 
Water must take reasonable steps to develop the value of its assets and expertise”. As this 
puts caveats on what steps Scottish Water can take in order to develop the value of its 
assets and expertise, which the previous draft did not. This will therefore further limit the 
potential consequences of this section of the Bill. 
 
The original consultation document and associated legal drafting specifically sought to 
clarify that Scottish Water should promote the full utilisation of its assets and to plan and 
promote renewable generation. We believed that the principle behind this was to clarify that 
Scottish Water would not be restricted to its “conventional” water and sewerage functions. 
We still support this principle and believe that maximising the efficient use of potential 
renewable resources is a laudable aim. We were concerned that the original drafting was 
too open ended and that the proposed power, if unfettered, could have conferred undue 
preference to Scottish Water. SSE therefore supports the amendment in Section 21 
clarifying that “The power in subsection (1) includes, in particular, the power to do anything 
that Scottish Water considers will assist in the development of the value of Scotland’s water 
resources (as construed in accordance with section 1 of the Water Resources (Scotland) 
Act 2012).”, since the removal of “any of Scottish Water‟s assets” avoids creating the 
preferential “rights” afforded to Scottish Water through the previous wording of the section. 
 
Areas of concern that remain in the Bill as published 
In our response to the consultation on the first draft of the Water Resources Bill we 
identified several areas which SSE felt put its operations at risk. Some of these concerns 
have been addressed, as illustrated above, however some remain. 
 
In order to exercise its function to develop the value of Scotland‟s water resources, it is 
proposed that Ministers could issue directions to a designated body. One such designated 
body being Scottish Water. If Scottish Water is to develop hydro generation and other 
renewable assets for commercial purposes as proposed, it will necessarily become a 
market participant in the established competitive generation market and must be bound by 
the same requirements as other market participants. We therefore do not believe that it is 
appropriate for Scottish Water, as a competitor, to be potentially afforded special “powers” 
that could (by design or default) influence its position in the market. We therefore do not 
believe that Scottish Water should be given any such directions where a competitive market 
is impacted, either directly or indirectly (be it electricity generation or an openly competitive 
water market). 
 
Certainly, prior to any directions being given to any designated body, there should be an 
open and transparent consultation process to canvas the views of any interested party, not 
just the proposed designated party as currently proposed.  
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One of the clarifications being sought through the legal drafting is to specifically enable 
Scottish Ministers to lend directly to Scottish Water subsidiaries. We understand that this is 
already taking place indirectly and the purpose of the drafting is specifically to enable 
Scottish Water to receive loans from the Scottish Government to support investment in 
renewable energy generation and infrastructure on a commercial basis. In our view, given 
Scottish Water‟s particular status, we are concerned that this could be construed as state 
aid and would have the potential to distort competition and affect trade in the competitive 
electricity generation market. We also question the appropriateness of Business Stream‟s 
apparent receipt of loans from the Scottish Government for it to operate in competitive 
water retail market. On this basis alone, if progressed, we believe that this could be 
challengeable and we do not believe that it is appropriate for this provision to proceed. 
Furthermore, any current practices that indirectly provide for the same loan facility to 
Business Stream should be scrutinised to ensure that no inappropriate aid is being 
provided. 
 
Competitive framework 
We note that the Water Resources (Scotland) Bill does not make any explicit provision for 
developing the competitive framework for the water industry in Scotland, as we had 
suggested in our response to the earlier consultation paper. However, we are also aware 
that the recently published draft Water Bill for England and Wales has set out the aim of 
establishing “a seamless cross-border market in water and sewerage retail services”. It is 
evident that the UK Government is in discussion with the Scottish Government about the 
possibility of changes to Scottish law to complement the sections of the draft Water Bill that 
allow Ofwat to cooperate with the Water Industry Commissioner for Scotland in relation to 
licensing and regulation of retail licences. 
 
As noted in our response to the earlier consultation, SSE has a subsidiary with a growing 
competitive water business in England and Wales using the “inset” model, whereby last 
mile infrastructure as well as water supply is provided as an appointed undertaker for a 
specific greenfield area. The draft Water Bill allows this business model to be pursued in 
England and Wales by means of retail infrastructure authorisations within the water supply 
and sewerage services licensing framework. The advantage of this approach for SSE is 
that, once a supply licence is granted with the relevant authorisations, inset infrastructure 
can be provided at different sites without the burden of site by site application to Ofwat.  
SSE welcomes the joint consideration by the Scottish and UK Governments of legislation to 
streamline the two water markets, following on from the draft Water Bill. We would welcome 
the extension to Scotland of the provisions in the draft Water Bill that allow for the “inset” 
form of competition through additional types of licence authorisations. If the Water 
Resources (Scotland) Bill cannot be used to further the joint working of the two separate 
water markets, we hope that separate legislation can be brought forward to address this in 
the near future. 
 
New section of the Bill 
SSE seeks clarification regarding Part 2 of the Bill, the Control of Water Abstraction. SSE 
has several concerns relating to this part of the Bill which have been outlined below: 
 

The late inclusion of water abstraction to the Bill and the lack of communication 
with consultees regarding this addition, with inadequate consultation with large 
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abstractors, such as SSE, despite the explanatory note stating intentions to consult 
large abstractors over the summer recess. 

The rationale for its inclusion is unclear. Existing legislation, e.g. Controlled 
Activities Regulation (CAR), already provides a regulatory mechanism for controlling 
and licensing water abstraction. The justification for its inclusion in the outline 
document is vague and does not provide an explanation for why this new heavy 
handed and broad regulation is required. Further to this, the new regulation will 
increase the regulatory and financial burden placed on water abstractors further. It is 
not made clear why existing legislation is not sufficient to deal with the potential 
increase in large water abstraction and why power of approval should be shifted from 
SEPA to Ministers, as existing legislation allows Ministers to become involved 
already. 

SSE is supportive of the intention to grandfather existing water abstraction licences 
which were provided under CAR and the exemption of hydro-generation from 
requiring a licence under the new regulations. SSE is however, concerned with the 
omission of other power generation sources and the ability of Ministers to change 
exemptions in the future with no clause to state whether Ministers would be required 
to justify these changes to exemptions. 

There is also no information on what reasons Ministers can give for not approving a 
qualified abstraction. 

The reasoning behind providing Scottish Ministers with the decision on whether a 
licence can be transferred to another person is not explained, and is contrary to 
CAR. 
 

We would welcome an early opportunity to participate in industry consultation on these 
recent changes and to explore how the legislation might be amended to more clearly define 
and address the issues that have led to the late inclusion of this section and to avoid some 
of the adverse consequences that would otherwise arise. We are concerned that the lack of 
consultation on these important changes would otherwise leave the Bill open to legal 
challenge and the prolonged uncertainty and delay that this could create. 
 
We would also propose further discussion on other sections of the Bill in order to ensure, in 
a similar way, that the purpose is always clear and that the drafting is tightened up to 
replace potentially ambiguous wording, e.g. „reasonable‟, „sustainable‟ and „anything‟ with 
more specific terminology.  
 
We have already contacted the industry trade body, Energy UK and asked them to 
coordinate industry engagement for these purposes. 
 
Conclusions 
While SSE supports the strategic vision of Scotland the Hydro Nation and some of the 
amendments made to the Water Resources (Scotland) Bill we do have serious concerns 
with certain aspects of the proposals and legal drafting. We would very much welcome the 
opportunity to discuss all of these points with you and, in particular as a matter of urgency, 
the issues we have raised in respect of the proposals for legislation. 


