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WRITTEN EVIDENCE FROM THE IHP-HELP CENTRE FOR WATER LAW, POLICY AND 

SCIENCE 

 

Firstly, we would like to reiterate our continued support for a political agenda that focusses 

on water and for most of the provisions in the draft Bill. We will be pleased to work with the 

Committee and the Government to further that agenda and the successful implementation 

of the Bill. 

 

Our response below makes some detailed analysis; we would firstly make 6 key points 

which are of relevance to several parts of the Bill and our response. 

 

 The need to take an ecosystems approach and protect the water environment for its 

own sake as well as for human uses; 

 Clarity around powers and functions, especially regarding the Ministers and Scottish 

Water; 

 Checks and balances on the exercise of powers to ensure transparency and 

accountability; 

 The need for partnership working at a catchment scale; 

 Clarity around the definition of Scottish Water’s core functions; 

 The desirability of Scottish Water playing a more active role in education and 

awareness-raising in different aspects of water management. 

 

The Water Resources Bill Parts 1 – 3  

 

Part 1 of the Bill restates most of the draft clauses from the proposal in the second 

consultation. The duty on Ministers remains as it was, to “take such reasonable steps as 

they consider appropriate for the purpose of ensuring the development of the value of 

Scotland’s water resources”.  Whereas the draft was qualified with the usual formulation of 

a sustainable development duty in Scotland (ie, “in the way best calculated to contribute to 

the achievement of sustainable development”) it is now qualified by a requirement to “do so 

in ways designed to contribute to the sustainable use of the resource”. We would prefer to 

see a stronger provision to ensure that the ecological impacts of any decisions are taken 

into account. “Sustainable use” may be more specific, but it still indicates a focus on human 

uses, and we are unconvinced that “designed to contribute” is an improvement. We would 

like to see a parallel duty on the Ministers to protect the aquatic resource.  

 

The definition of the “value of water resources” remains unchanged. Whilst it mentions 

“other benefit” as well as “economic”, we would still like to see some stronger provision 

recognising the inherent value of the resource, which is quite distinct from any human 

“uses” or “activities”. We suggest that inclusion of a duty to take an “ecosystems approach” 

would be helpful here, and that both the ecosystems approach and the land use strategy 

might be relevant to the supporting policy environment.  
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Clauses 2-4 also remain unchanged. We would continue to seek some changes here to 

strengthen accountability and transparency. We would suggest that before directions are 

given to any designated body, that the Ministers are required to consult all the designated 

bodies and hold a public consultation. Directions have the force of law and yet they are not 

always easy to find. A similar requirement should apply to the amendment of the list of 

designated bodies.  

 

On reporting, we also note the repeal of s.26 of the Water Environment and Water Services 

(Scotland) Act (2003 asp.3, WEWS). We appreciate that it may be some time before there 

is a need to report under this legislation and that reporting does take human resource that 

could be used elsewhere, and we note that reporting under the Flood Risk Management 

(Scotland) Act (2009 asp.6) is still required. Nonetheless we would like clarity that the three 

yearly reporting here will be an ongoing requirement. We suggest that early stage reporting 

is useful regarding the process of implementation, whilst later stage reporting could be used 

to assess outputs and performance against targets.  

 

Part 2 of the Bill, on a new consenting regime for “qualifying abstractions” is new and it is 

not wholly clear what is behind these proposals, as there has been no consultation on 

these. The Policy Memorandum issued with the Bill has several paragraphs addressing 

these powers, and suggests that the Ministers are better placed to take account of a wide 

variety of social and economic impacts and consequences – climate change, population 

change, urbanisation and industrialisation are all mentioned – than SEPA, whose remit 

under the Water Environment (Controlled Activities) (Scotland) Regulations (SSI 2011/209, 

CAR) is focused on environmental consequences. This may well be true, and we note that 

clause 18 clarifies that these approvals do not affect any requirement for a CAR 

authorisation, so all of the procedural requirements under CAR (eg for third party 

representations) will still apply to these abstractions. 

 

We also note the caveat (and powers of amendment) relating to this and also appearing in 

other parts of this Bill, which presumably relate to the current proposals to reform the 

system of environmental regulation in Scotland. It is especially important in the light of 

those reform proposals that a “joined up” approach is taken to all consenting regimes 

impacting on the environment, including all the requirements as to transparency and 

participation. 

 

The policy memorandum does make clear that this regime will impose criteria wider than 

the environmental tests in CAR, and therefore we accept that relying on Ministers’ call in 

powers under CAR might not be able to achieve the same effect without significant revision 

to CAR. If the intention is to secure additional political control over large scale abstractions 

for industrial use within Scotland, perhaps by foreign investors, then that is reasonable. 

Clarification of the resolution of any disagreement between the Ministers and SEPA would 

be helpful; perhaps a public inquiry would be an appropriate way forward, as on the face of 

it, the Ministers could simply call in the CAR application and decide it themselves, in line 

with the consent under this Part. This may be unlikely, but administrative frameworks 
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should always be designed to limit unfettered discretion even if such is not envisaged in 

practice.  

 

The Policy Memorandum also says that Ministers might “have a longer term and wider view 

of the merits of any large scale abstraction which related to the end use of water outside 

Scotland, which although environmentally sustainable, did not properly take account of the 

longer term view of the value of that resource and the needs of indigenous economic 

activity and growth” (para.24). The implication would seem to be that there is a likelihood of 

applications to abstract large quantities, possibly for use outwith Scotland, and that SEPA’s 

powers and environmental focus would not enable SEPA to prevent such use. At the very 

least, if out-of-Scotland uses are envisaged, the exemptions should specifically not apply 

outwith Scotland; the Institute of Civil Engineers has recently counselled against 

complacency in assuming an abundant resource in the longer term.  

 

There seems to be a presumption that the Ministers, and/ or SW, hold ownership rights 

over water in its natural state sufficient to enable that resource to be divested, anywhere 

and for any purpose. Yet water, running water, has always been a special branch of 

property law (see, eg, for an early discussion, Magistrates of Linlithgow v Elphinstone 

(1768) M Dict. 12805).  This question was not directly addressed in WEWS when the new 

comprehensive water use licences were brought in under CAR, and the new licencing 

regime was never challenged, presumably because those abstracting under the common 

law recognised that it was proportionate and within the state’s margin of appreciation. That 

regime enables control of abstractions, and other water uses, for purposes within Scotland 

but it does not amount to ownership of the water. A better understanding of it might be that 

the Ministers, and other public authorities, all answerable to Parliament, are exercising 

some form of public trust, or managing a public good, which enables them to allocate the 

water. Bulk sale for purposes outwith Scotland is a very different thing. We recognise that 

SW already has a statutory power to do this under s.13A of the 1980 Act and wonder if this 

needs to be tied into this new regime in some way.  

 

In terms of the outline of a licensing regime, clauses 9-17,  applications may be made to the 

Ministers, who may make procedural regulations, which in turn may (inter alia) provide for 

publicity and third party representations (our emphasis). Fees may be levied for 

administrative costs but these will require regulation. Certain criteria are specified for the 

Ministers’ decision and conditions can be imposed, but these seem quite broad and 

general. There is a provision for compensation (cl.11(2)(c) ) and it is not clear if this is 

financial, or a compensation flow, or potentially both.  

 

There is a duty on the holder to report on their activities – but only to the Ministers and in 

such form as the Ministers require. We would suggest that such reports should be publicly 

available. Both SW (unless they are the applicant) and SEPA must give advice on adverse 

impacts if asked – but the Ministers are not required to ask for advice. We suggest that this 

should be a requirement. As SEPA will also be determining the CAR application, it should 

not be unduly burdensome for SEPA to also advise the Ministers. We also wonder if 
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situations might arise where SEPA was the applicant and whether this should be provided 

for in cl.13. Suspension and revocation are available at the holder’s request, on a breach of 

condition, or in other circumstances which must be set out in regulation; and the holder 

must first be informed and allowed to make representations. Appeals may be made to the 

Sheriff; and the Ministers may make regulations to provide for monitoring, the keeping of 

records and importantly, the access to such records. We would hope that such records 

would be made public, and anyway would be covered by either the Freedom of Information 

(Scotland) Act (2002 asp.13) or (probably) the Environmental Information (Scotland) 

Regulations (SSI 2004/520). Given the high degree of Ministerial discretion, especially in a 

unicameral Parliament, we would like to see more detail around publicity, and clarity of 

roles and functions, to achieve maximum transparency and accountability.  

 

There is a general prohibition on making a qualified abstraction without consent and an 

offence is committed if this is contravened, or any condition breached, “wilfully or 

recklessly”, with a fine on summary charge of (only) the statutory maximum. A higher 

amount in line with environmental permitting offences might be more appropriate. The 

offence is not strict liability, which makes conviction less likely, but there are no parallel 

strict liability offences (as under CAR) or any lesser administrative penalties as are under 

consideration in the new regime for environmental regulation.1 

 

Part 3 takes forward the proposals for new duties on SW. The new general power (cl.21, 

adding s.25(1A) to the Water Industry (Scotland) Act 2002 (the 2002 Act) clarifies that in 

particular, SW’s existing general power extends to “do anything that Scottish Water 

considers will assist in the development of the value of Scotland’s water resources…”. This 

is certainly specific but does still depend on knowing what that development is likely to 

mean.  

 

Clause 22 inserts a new s.50A, requiring SW to “[s]o far as it considers it not inconsistent 

with the economic, efficient and effective exercise of its core functions… take reasonable 

steps to develop the value of its assets and expertise”; value is (again) stated to include 

“economic and other benefit” which (again) will stem from “use … or activities” and assets 

include “property, rights and … intangibles”. There is a similar duty (cl.23, s.51A) requiring 

SW to “take reasonable steps to promote the use of its assets for the generation of 

renewable energy”. In themselves these are unobjectionable, as any entity would surely 

wish to maximise their assets and expertise; again though the precise meaning and intent 

of cl.22 in particular come back to what may be meant by developing value in this context, 

beyond a clear focus on energy and climate change, and the various activities and plans 

outlined in the second Hydro Nation consultation.  

 

Clause 24 establishes a new s.70(2) in the 2002 Act to redefine SW’s core functions, but 

this no longer excludes the exercise of its general powers under s.25(1) and in time, the 

                                                           
1
 SEPA/Scottish Government 2012 Consultation on proposals for an integrated framework of environmental regulation 

available at www.scotland.gov.uk/Resource/0039/00392549.pdf 

http://www.scotland.gov.uk/Resource/0039/00392549.pdf
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proposed s.25(1A). Taken together, it would seem to mean that “hydro nation” activities are 

no longer excluded from s.70 insofar as they are “relating to the provision of water or 

sewerage services in Scotland”. If anything, this would seem to potentially widen the 

definition of the core. Again, this may well depend on the specific activities in question and 

what is meant by developing the value of the resource. If the intention is to bring these 

activities, whatever they might be, within the regulatory settlement then that is a significant 

change that needs to be much more explicit. The current consultation on Investing in Water 

Services2 begins by stating that it is not related to the Hydro Nation or the Water Resources 

Bill, but dividing line is not always easy to draw. If, for example, and given the focus on 

renewables generation, the intention is to distinguish between generation of power used by 

SW for its own activities, which would be “relating to”; and “external” generation for supply, 

through SW Horizons, which would not, then that might be a helpful clarification for the 

accompanying policy,  

 

The parallel consultation on Investment does mention several “innovations” that may take 

place in the near future, including catchment protection, managing pollutants at source and 

customer education, all of which are in the Water Resources Bill in some way. This again 

indicates the difficulties of segregating the policy environment for SW’s core functions, from 

its new opportunities.  

 

The Water Resources Bill Parts 4-8 

 

Part 4, inserting a new Part VIB (s.76M – 76R) into the 1980 Act, grants broad powers of 

entry to SW. We note the definition of raw water to include not only water bodies under s.6 

of WEWS, but also any other body of water “used for consumption” and designated under 

this Part, and any water flowing or draining into those waters. We wonder if the intention is 

that this Part should potentially apply to water for private supply, and suggest this should be 

clarified. We also note that water “flowing or draining” may emanate from peat bogs. 

Currently, wetlands are protected under WEWS to a greater extent than under the WFD, 

but peat bogs are not included in that definition. This might be an opportunity to revise the 

definition of wetlands to make that inclusion.  

 

We note the new power (new s.68A) for SW to enter into agreements to improve raw water 

quality. We agree that a water services provider should be a key stakeholder for water 

resource management – both at large-scale, through river basin planning under the WFD, 

and through this small-scale, “catchment based” approach that is developing in England as 

well. We might have expected more references, at least in the accompanying policy 

documents, to the WEWS Act and the WFD regime as a context for this Bill, as the WFD is 

a catchment-based instrument, as is the Floods Directive (2007/60/EC) and the Flood Risk 

Management (Scotland) Act (2009 asp.6, Floods Act). This might in turn address some of 

the concerns over the new general duties, if the Ministers’ view is that sufficient “protection” 

                                                           
2
 Scottish Government 2012 Investing in and Paying for Your Water Services from 2015: An Invitation to Engage with 

the Government and to Provide Your Views http://www.scotland.gov.uk/Resource/0039/00395226.pdf  

http://www.scotland.gov.uk/Resource/0039/00395226.pdf
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is provided through the general duties in WEWS.  It is important that the service provider is 

involved in the protection of raw water and there is much that the service provider can do. 

We suggest a duty similar to that in s.1(2)(d) and 1(3) of the Floods Act, requiring SW to 

work in partnership at a catchment scale with Non-Governmental Organisations as well as 

statutory agencies and local authorities.  

 

It is arguable that SEPA is better placed than SW to carry out monitoring of raw water 

quality and that if further monitoring is required, that SEPA should have additional 

resources here. It is our understanding that currently SEPA is reducing its water quality 

monitoring network. We accept that it may be that SW’s relationship with landowners could 

be more conducive to achieving positive behavioural change.  

 

It is also important to maintain a strong regime to control diffuse pollution through the 

environmental regulator, and that SW is not diverting resources to encourage, persuade or 

incentivise farmers and land managers to behave in ways that they are already required to 

do by law. SW should be working closely with SEPA here and a specific duty to coordinate 

their activities with SEPA’s programmes might help to clarify. We assume that this is a core 

function, regulated by the Water Industry Commission and paid for by SW’s customers.   

 

This is one of several provisions in the Bill where we think that a requirement for SW to 

provide information and education around the wise use and management of water, to 

supplement s.1 of the 1980 Act, might be useful. We identify a number of these 

opportunities below. 

 

Given the wide powers of entry granted under this Part, there is no specific provision for 

compensation, though presumably the general provision in s.10 of the 1980 Act will apply.  

 

As the term “premises” is used throughout, but must clearly mean land as well as buildings, 

it would probably be helpful to provide (as is done later in Part 7) that “premises” includes 

land and buildings.  

 

We are content with Part 5 on commercial premises and the provision of retail services by 

licensed providers, including SW Business Stream. We have no specific comments on this 

proposal. 

 

Part 6 makes amendments to the Sewerage (Scotland) Act (1968 c.47). Clause 31 

addresses priority substances3 and is intended to require industrial operators to eliminate or 

diminish these substances before they are discharged as trade effluent. We would support 

this in principle, to reduce the costs of treatment and the need to make special provision for 

specific difficult substances and also to reinforce the principle of producer responsibility. It 

does leave open the possibility that if operators install their own pre-treatment then revenue 

                                                           
3
 This proposal looks ahead to the review of the Priority Substances Directive (2008/105/EEC, Annex X to the WFD and 

see also COM(2011) 876). 
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to SW from trade effluents will fall, and it does not address the possibility that some priority 

substances may emanate from private houses or other sources of domestic sewage. This is 

another area where a requirement for SW to provide education and information might be 

helpful and relevant. 

 

Clauses 32-33 address substances generally into sewers, and then especially fats and 

grease. Section 46 of the 1968 Act is already a general offence and on summary charge, 

that is now subject to an increased penalty of up to 12 months imprisonment as well as the 

current £40,000 fine.  There is then a new s.46A and 46B, creating specific offences for the 

passage of fats, oils and grease into sewers from trade premises, and enabling SW to 

recover costs of investigating and remedying the same. Of course the existing general 

offence covers oil and grease, and the biggest problem is tracing the culprit; also much fat, 

oil and grease emanates from private houses (and the same difficulty applies). We would 

support this additional clarification and expansion of the current provisions. We would 

suggest that a more specific duty on SW to provide information and education would again 

be useful here. It might be desirable to also consider what information and education 

provisions could be put in place to assist rural communities with either private water 

supplies or private sewerage provision, or both. SW, or SW working with SEPA, may be 

better placed than local authorities to offer such information even if they are not providing 

the service in these areas. 

 

We welcome clause 34 which makes much needed provision for the maintenance of 

commonly owned private sewage treatment works (generally, septic tanks). It enables any 

one owner to carry out the works and then recover the costs from the others, and is based 

on the sort of scheme that applies under the Tenements (Scotland) Act 2004 (asp.11). 

Liability to pay, and the right to enforce, are personal and do not lapse when the property is 

sold; that would probably accord with conveyancing practice. In the policy memorandum, it 

is stated that a more comprehensive scheme, such as SW to taking over such works, is not 

acceptable as it would interfere with property rights. It seems likely that cost is a bigger 

factor here; most owners of a malfunctioning common septic tank would probably be 

delighted if the public authority took it over. We agree it will be effective for the most 

common situation, where one part-owner resists and therefore the others will need to pay 

(only) a proportion of that one share of the cost. If there is resistance from a larger 

proportion of owners, then much will depend on one person being willing to do the 

administration, outlay the cost and then go to court to recover payment, so it is only a partial 

solution.  

 

We wonder if this is another area where a more specific duty on SW to provide education 

and information would be relevant, perhaps working with SEPA; we are thinking here 

specifically of phosphates, and more generally of effective maintenance of septic tanks.  

 

We welcome Part 7 on Water Shortage Orders, to apply in the event of a “serious 

deficiency of water supplies” or threat of the same. We agree with the retention of both 
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ordinary orders resulting from shortages, and emergency orders where there is also a risk 

to health, or social or economic well-being.  

 

We also welcome the measures in sch.2, to apply as recommended by SW where there is a 

threat of shortages, and are pleased to note that these do not apply to domestic users 

before commercial. It is good to see the opportunity taken to clean up the statute book by 

repealing and replacing, rather than amending, the relevant parts of the Natural Heritage 

(Scotland) Act.  

 

 

 


