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MACLAY, MURRAY AND SPENS 

WRITTEN SUBMISSION 

 

GENERAL 

We welcome the chance to contribute to the development of the Bill.  The Bill 
represents one tool to remove uncertainty and obstacles faced by suppliers 
and public bodies alike. Much of the Bill is to be welcomed.  Our comments 
below focus only on those areas where we have identified that further 
consideration is required in order to achieve legal clarity and others where we 
consider it is questionable that the Bill will achieve its intended aims. 

1. General Duties 

1.1 Clause 8 of the Bill, the Section 8(2) sustainability duty aside, appears 
to be substantively similar to Regulation 4 of The Public Contracts 
(Scotland) Regulations 2012 (the "Regulations").  The substantive 
intent of Section 8 appears to be to apply general principles of EU law 
(equal treatment, non-discrimination, transparency and 
proportionality) to regulated procurements.  Procurements will be 
regulated only if the contract thresholds set out in Section 3; that is 
£50,000 for services and supplies and £2 million for public works. 

1.2 Outside the Bill, these general principles do not apply in relation to 
specific financial thresholds.  The European Court has stated that the 
standards and principles derived from TFEU apply only to contract 
awards with a sufficient connection with the functioning of the internal 
market.  In relevant cases the European Court of Justice has made 
clear that some contracts, such as those with a very modest 
economic interest at stake, would be of no interest to economic 
operators in other Member States. 

1.3 The European Commission considers that a decision of a contracting 
authority as to whether a contract award might potentially be of 
interest to economic operators in other Member States has to be 
based on an assessment of the individual circumstances of the case.  
Matters to be taken into account include the subject matter of the 
contract, its value, the specifics of the sector concerned and the 
geographic location of the place of performance.1  This reflects an 
economics based approach.  It recognises that in some parts of the 
EU (for example, those with a number of other Member States in 
close geographic proximity) there may be potentially greater cross-
border interest in contracts than for nations on the EU's geographic 
periphery (such as Scotland).  It also enables contracting authorities 
to take account of the nature of the product or service concerned.  For 
example, the supply of most types of aggregate tends to be made 

                                                      
1  Commission Interpretative Communication on the Community Law applicable to contract awards not or not fully 

subject to the provisions of the Public Procurement Directives. 
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within a relatively short distance of a quarry.  Another example is that 
the supply of local bus services is generally based on the proximity of 
the place of performance to depots or outstations.  An economist 
would recognise that in such (and many other) cases the relevant 
geographic market is such that, in Scotland, there is highly unlikely to 
be interest from other Member States. 

1.4 Often such markets are well-described in documents such as 
decisions of the Office of Fair Trading, Competition Commission or 
European Commission concerning merger investigations market 
investigations or other competition-related matters. 

1.5 Contracting authorities are therefore currently often able to reach a 
considered view as to whether Community law requires that a 
particular contract, below the thresholds at which the Regulations 
apply, should be advertised.  We are aware that this flexibility is 
valued by some contracting authorities.  For example, some 
contracting authorities are able to determine from procurement 
records that a historic lack of interest from other Member States in 
above-threshold contracts is strong evidence that below-threshold 
contracts of the same nature are not ones to which Treaty principles 
apply 

1.6 The Bill takes a different approach.  It requires that principles derived 
from TFEU be applied to public contracts above £50,000 and public 
works contracts above £2,000,000.  It does not adopt an economics 
based approach and does not take account of relevant factors such 
as the subject matter of the contract, its value, the specifics of the 
sector concerned and the geographic location of the place of 
performance.  It will therefore apply the EU law principles in Section 8 
to contracts which would not otherwise be governed by them.   

1.7 We do not see an immediately compelling reason why EU law should 
be extended, by national legislation, to govern and regulate 
procurement procedures to which EU law would not otherwise apply. 

1.8 The inconsistency to which the Policy Memorandum refers may in 
part simply be a function of economics; recognising that the potential 
for cross-border interest in the supply of goods, services or works 
(and the engagement of EU law principles) may vary considerably 
from case to case. 

1.9 We would therefore suggest that it may be appropriate to permit 
contracting authorities to make clear that a specific regulated 
procurement is not subject to the Clause 8 duties and certain of the 
Part 3 Specific Duties (such as the advertising requirement) if they 
have reached a reasoned view that the contract is not one which 
might potentially be of interest to economic operators in other Member 
States.  It may also be desirable, from a policy perspective to require 
that, in addition to having reached a reasoned view, the contracting 
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authority has good reason for not following the requirements and that 
reason is recorded. 

1.10 In this regard, we also note that it cannot be assumed that the 
thresholds discussed at 1.1 are the thresholds at which the general 
principles of EU law (equal treatment, non-discrimination, 
transparency and proportionality) will apply; this should be based on 
an assessment of the individual circumstances of the contract in 
question.  We consider it is unlikely that any works contract in 
Scotland below £2 million would be likely to be of such interest, but 
one could foresee that a consultancy contract involving the 
preparation of a report on the approach taken to a particular issue in 
another Member State might be of Community interest, even if below 
£50,000, if the services could be provided remotely. 

1.11 We also note that in the event of a “yes” vote in the independence 
referendum next year and assuming EU membership for an 
independent Scotland, the thresholds would become substantially 
irrelevant as there would be increased potential for Community 
interest in low value contracts from suppliers based in England & 
Wales2 and case-by-case consideration would have to be given as to 
whether principles of EU law should be applied to contracts with an 
estimated value below the thresholds in the Bill.  

1.12 In summary, the Bill as drafted would seemingly extend EU to some 
procurement procedures to which EU law would not otherwise apply 
and creates the illusion of a safe harbour within which EU law will not 
apply, when this will not necessarily be the case (and indeed is 
outside the competence of national governments).  This would 
introduce an arguably unnecessary layer of additional legal 
complexity.  We note that specific areas where gaps may exist (such 
as greater debrief rights) are addressed later in the Bill.  It may be 
simpler to introduce specific rules to address particular problems than 
to introduce new statutory duties which overlap partially with existing 
EU law duties. 

2. Content of General Duties 

2.1 It is not clear what the substantive content of the general duties 
imposed by Clause 8.1 is intended to cover.  One possibility is that 
the intent is to broadly mirror Regulation 4(3) of and apply the 
principles of non-discrimination, equal treatment, transparency and 
proportionality as they are generally understood under EU 
procurement / trade law.  These are derived from the provisions of the 
EC Treaty concerning free movement and are concerned essentially 
with preventing public procurement from being conducted in such a 
way as to inhibit economic operators from other Member States from 
having access to such markets. 

                                                      
2  Insofar as the same remain EU Member States. 
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2.2 The Policy Memorandum accompanying the Bill at Part 5, in 
discussing Human Rights, refers to a human rights based concept of 
discrimination derived from Article 14 of the European Convention of 
Human Rights, but confusingly also states that the Bill will lower the 
threshold at which EU Treaty Principles will be applied.  If what is 
being referred to is a human rights based concept of discrimination, 
the financial thresholds which have their basis in international trade 
law are not relevant.   There is a general lack of clarity around this 
issue.  We consider that the content and intent of the key general duty 
under the Bill must be clarified. 

3. Reliance on secondary legislation and guidance 

3.1 In many significant respects, the full extent and impact of the Bill is 
difficult to assess or comment on as many Clauses give the Scottish 
Ministers the right to either make regulations or issue further guidance 
which contacting authorities shall be obliged to have regard to.   

4. Relationship with forthcoming EU Directive / rest of UK 

4.1 An area where it would be helpful to have had additional information 
is as regards the Scottish Government’s proposed approach to 
implementing the forthcoming new EU procurement directive 
applicable to the public sector, expected to be adopted in January 
2014.  There will be a need to either amend or replace the 
Regulations to implement the Directive and it would be helpful to 
know more about the intended approach in this regard.  For example, 
we are aware that the intent of the Cabinet Office as regards England, 
Wales and Northern Ireland is to follow the format, number and 
wording of the of the new directive as closely as possible.  Legislation 
in the rest of the UK will therefore differ considerably from the current 
Public Contracts Regulations 2006.  It is perhaps implicit, that the 
Scottish Government intends to take a different approach, but it would 
be helpful if this could be expanded upon.   

4.2 Although there are some differences, the rules currently applying in 
Scotland and the rest of the UK are substantively similar.  To the 
extent that this will not be the case following the Bill and the 
implementation of the new directive, it would seem appropriate to 
consider whether this might result in any costs to businesses or 
indeed, contracting authorities.  In our experience, bidders dealing 
with the respective Scottish / Rest of UK regulations do not currently 
incur additional bid costs in the bidding phase which are attributable 
solely to the fact of the separate regulations3, but do incur additional 
bid costs when bidding in jurisdictions outside the UK.  
Notwithstanding the market-opening function of the EU Directives, 

                                                      
3  Bidders will seek legal advice, as appropriate, when they consider an aspect of a procedure to be problematic or 

when contemplating a challenge, but not as a routine bidding costs. 
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there is frequently nonetheless a need for jurisdiction specific advice 
to be taken, which does not currently arise within the UK.4 

5. Treatment of Direct Award of Contacts 

5.1 Regulation 14 permits contracting authorities to use the negotiated 
procedure without advertisement in a range of circumstances 
including the failure of a tender process, exclusive rights of a 
particular economic operator or extreme urgency.    It would seem 
appropriate to have at least equivalent flexibility for contracts below 
the thresholds at which the Regulations apply.  The Bill, Policy 
Memorandum and Explanatory Notes do not address how this will be 
achieved.  Presumably it would be effected through regulations made 
pursuant to Clause 18, but if would be helpful if this, and the extent of 
any intended waiver from the duties under the Bill, could be discussed 
at this stage such that its overall impact can be properly assessed. 

6. Selection of Tenderers 

6.1 The current drafting Clause 23 ostensibly gives the Scottish Ministers 
the power by regulation to make further provision about the selection 
of economic operators who have, inter alia, entered into an 
agreement with another economic operator aimed at distorting 
competition.  We have a number of concerns regarding this provision. 

An agreement which is aimed at distorting competition (usually 
referred to as an agreement by object), may nevertheless be lawful if 
it satisfies the criteria for exemption under Article 101(3) TFEU or 
Section 9 of the Competition Act 1998.  We presume that it not the 
intention of the Bill to grant any power to exclude economic operators 
for entering into lawful agreements.  As a minimum, this should be 
made clear. 

This raises the broader issue as to what kind of conduct the provision 
is intended to cover.  If the provision is aimed at agreements which 
are found by a competent competition authority to have the object of 
distorting competition, it is preferable that this language be used.  We 
note that Article 101 TFEU and the Competition Act 1998 refer to the 
“prevention, restriction or distortion of competition” and also apply to 
decisions by associations to undertakings and concerted practices.   
Complex issues of parent / subsidiary liability will also require to be 
addressed.  Particularly in the case of EU competition law, liability for 
conduct may also be disputed before the General Court and Court of 
Justice for many years following a decision of the European 
Commission. 

The provision, as currently drafted, would not cover abuses of 
dominance which suggests that the intent may be to cover only cartel-
type conduct.   

                                                      
4  Bidders from outside the UK will, similarly, seek legal advice from UK law firms on bidding for contracts within 

the UK. 
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There must be serious doubt as to whether contracting authorities, 
even with detailed further regulations, are fully equipped to carry out 
an assessment of which types of infringing competition law conduct 
are such as to justify exclusion.  Here, there is a complex interface of 
an assessment of the nature of the conduct, competition law 
compliance and the developing doctrine of self-cleaning under 
procurement law. 

7. Giving of Reasons to Unsuccessful Participants 

7.1 The content of the notice to be given pursuant to Clause 27(2) 
requires a contracting authority to provide, as a matter of course, 
names of all economic operators who have passed to the next stage 
of the competition.  This goes beyond the rights available under the 
Regulations.  Contracting authorities are likely to have a variety of 
(good) reasons as to why they would not want to provide this 
information.  For example, a contracting authority may well not want it 
to be known for a particular procurement that it has only two bidders 
remaining active; the reason being to preserve uncertainty and an 
appropriate competitive dynamic. Similarly, the degree of market 
transparency which this provision would afford regarding bidding 
patterns generally is something which may be of concern to the Office 
of Fair Trading.  Clause 29 allows information to be held in certain 
circumstances include the protection of the commercial interests of 
any person or for the preservation of fair competition.  We would 
suggest that these exceptions are likely to apply so frequently that it 
may not be worthwhile including Clause 27(3)(a) in the first place. 

8. Remedies 

8.1 We consider that the rights afforded by the remedies provisions are, 
in large part, illusory. The economics of litigation are such that 
economic operators will, in our view, be reluctant to take legal action, 
even where their rights are being infringed. 

8.2 The starkest example of this is provided by the inclusion in Clause 
32(2)(b) of Clause 26 as being a breach of an actionable duty.  To the 
extent that we have ever encountered charges for participation in a 
procurement process, these have been very modest fees to cover the 
cost of preparing documents.  If this occurred, an economic operator 
is realistically not going to contemplate raising proceedings, even in 
the Sheriff Court. 

8.3 If the position of contracts not covered by the Regulations is to be 
looked at holistically, we consider that the Scottish Government may 
be missing an opportunity here to review the framework for dealing 
with public procurement law challenges at this level.  We believe there 
are strong arguments to support the creation of a specialist 
procurement tribunal which could hear complaints from aggrieved 
tenderers quickly and, compared to the civil courts, much more 
cheaply.  Under the current system, the costs involved in challenging 
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a procurement procedure in court is often prohibitive, especially in 
respect of contracts of relatively low value, albeit the problem is not 
quite as acute in Scotland as in England and Wales.  A specialist 
tribunal could also bring the benefit of having specific procurement 
expertise.  

Maclay Murray & Spens LLP 
December 2013 

 


