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RENFREWSHIRE COUNCIL 

WRITTEN SUBMISSION  

Introduction  

Renfrewshire Council is highly supportive of the Procurement Reform Programme and 

broadly welcomes the introduction of the Bill.  

The Council is grateful for the opportunity to express its views on the general principles 

of the Bill and to raise specific queries on some of its provisions. 

Comments on the General Principles of the Bill 

The Council is supportive of regulations being made under Section 23 of the Bill 

regarding the selection of tenderers.  In particular, these regulations should provide a 

definition of what constitutes “grave professional misconduct” that would enable the 

Council to exclude tenderers who have engaged in blacklisting of workers, unless they 

have taken suitable and proportionate remedial action.  

It is disappointing that, despite the consultation that preceded the publication of the Bill 

seeking views on how the Living Wage could be promoted through procurement, no 

specific provisions relating to the Living Wage are included in the Bill.  It is noted that 

the Scottish Ministers may issue guidance under section 24 on matters relating to 

recruitment and terms of engagement of staff that are to be taken into account in 

assessing the suitability of an economic operator.  The Council calls for such guidance 

to be issued and for this to include provisions relating to payment of the Living Wage.  

Additional measures to support and extend the Living Wage should also be 

investigated. 

The use of zero hours contracts must also be addressed in guidance issued under 

section 24. 

In principle, the Council supports the community benefit requirements contained in the 

Bill but the £4,000,000 threshold that applies to these is too high and should be 

reduced.  

The Bill deals with general principles with much of the substantive detail to be contained 

in Regulations and Guidance.  Proposals for the Regulations and Guidance need to be 

clarified and consulted upon as soon as possible as the full impact of the Bill cannot 

properly be assessed until there is more certainty on what these will contain. 

Many of the provisions included in the Bill, such as the general duties to treat bidders 

equally and without discrimination and to act in a transparent and proportionate manner, 

are already embedded in the Council’s policies and procedures and are particularly 

welcomed. 
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Nonetheless, some of the additional duties imposed by the Bill, including the duties to 

prepare a Procurement Strategy and an Annual Report could be quite onerous.   

Although it is broadly in agreement with the general principles of these duties, the 

Council disagrees strongly with the statement in the financial memorandum that there 

will be “no overall net impact on costs”.   On the contrary, these duties, coupled with the 

increased scope for challenges under the Bill, are likely to have considerable resource 

implications and the Council calls for this statement in the financial memorandum to be 

revisited. 

If compliance with the Bill creates a significant additional burden for contracting 

authorities, there is a concern that this could result in higher value (above EU threshold) 

contracts being tendered to avoid the provisions of the Bill.  This could have an adverse 

effect on SMEs.   

Unlike the forthcoming EU Procurement Directive, the Bill makes no special provisions 

for Social Care contracts.  This needs to be addressed (either in the Bill or in 

Regulations made under the Bill) as, in some circumstances, it will not be practicable to 

comply with the Bill.  For example, there will be instances where negotiation is required 

to ensure continuity of service or to procure specific services tailored to the individual 

needs of service users. 

In addition to Social Care contracts, exclusions and special provisions need to be 

considered more widely for certain types of contract such as:-  

 emergency works, supplies or services required to prevent danger to life, serious 

risk to health or damage to property;  

 the appointment of junior or senior Counsel;  

 the commissioning of theatrical, musical, dramatic or artistic supplies or services 

 in exceptional circumstances where the subject matter of the contract is unique 

or there is only one suitable source of supply or services;  

 where for reasons of technical complexity or compatibility or for reasons 

connected to the protection of exclusive rights goods, services or works require 

to be obtained from a particular supplier; 

 where goods, services or works become available for a very short period of time 

at prices considerably lower than those on the normal market; 

 where a short term contract or extension to an existing contract is required as an 

interim measure pending the letting of a main contract. 

 

Specific Queries on the Bill 

Section 6 (1) (b) makes no distinction between a straightforward call-off from a 

framework agreement and the award of a contract following a mini competition.  
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Consequently, Sections 27 (4) (requirement to notify unsuccessful tenderers) and 27 (5) 

(information to be included in the notice) would apply when a straightforward call-off 

contract is awarded under a framework.  This needs to be addressed in the list in 

Section 6 (2) (b) of provisions that do not apply to call-off contracts under framework 

agreements.   

In sections 11 and 12, clarification is needed on whether a contracting authority can 

have more than one procurement strategy e.g. a joint strategy for collaborative 

procurement through Scotland Excel and an individual strategy for the rest of the 

authority’s regulated procurements.  Also, where there is a joint strategy, can authorities 

allocate responsibilities for compliance amongst themselves? 

The definition of an “EU-regulated procurement” in section 35 (1) (c) creates confusion 

given the reference to regulation 5 (1) of the Public Contracts (Scotland) Regulations 

and the fact that the distinction between Part A and Part B services is about to be 

abolished. 

Renfrewshire Council 

27 November 2013 


