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SOUTH LANARKSHIRE COUNCIL 

 

WRITTEN SUBMISSION 

 

Extent of application 

The Bill has no express exclusion for non-commercial contracts between public 

bodies. This was raised as a proposal in the consultation and was generally 

supported. South Lanarkshire Council considers it would be beneficial for these 

types of contracts to be expressly excluded and for provisions to be added to the 

Act clarifying that its provisions do not apply to these contracts. 

 

The Bill does not limit application of the Act where the procurement is of health 

or social services. Where such services are Part B services this introduces a 

further set of regulation for above EU Threshold Procurements which did not 

previously exist. Where the contract is for Part B Services above the EU 

threshold the EU regulations do not fully apply, but, the provisions in the 

Procurement Reform (S) Act 2014 will apply and will require contracting 

authorities to comply with the sustainable procurement duty, publication of 

contract notices and award notices, and imposition of community benefit 

requirements. This adds a further layer of regulation which will require to be 

viewed in light of the new light touch rules which will need to be introduced as a 

result of the new EU Directive.  

These new requirements will affect the continuity of care and will lead to 

uncertainty for individuals being supported.  

 

Strategic procurement plan  

The Bill will require a contracting authority to have a procurement strategy where 

it expects to spend £5million or more on regulated procurements in the next 

financial year. If the contracting authority does not already have such a strategy, 

one will require to be prepared. Existing strategies must be reviewed and where 

necessary revised in successive years where anticipated spend meets the £5 

million threshold.. Given the requirements under the Annual Procurement Report 

(APR) it would seem to make sense to reflect the items to be reported in the 

APR in each strategy review. As the APR requires a summary of all regulated 
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procurements for the following 2 years this may prove a difficult projection, or 

may mean that the strategy will require to be updated more frequently than 

annually.  

 

The obligation to indulge in wide spread consultation of stakeholders to verify 

sustainable and community benefits could provide onerous implementation, 

monitoring and enactment obligations requiring significant resources. A final 

area of concern may be the Council’s ability (via the Strategy) to 

recommend/oblige/adopt as policy, payments to organisations we do not 

technically have contracts with – sub-contractors and their sub-contractors – 

there is also significant risks in the Council’s ability to monitor such obligations.  

 

Annual Procurement Report 

The annual report seems to require significant forward planning and 

identification of future needs. This would not take account of factors which are 

unpredictable or outwith the Council’s control. The requirement to forecast 2 

years ahead seems out of synch with most Strategies (usually 3 or 5 years) and 

may require strategies to be amended to this timescale to align information 

gathering. Again the alignment to the Procurement Strategy and its success or 

otherwise, may prove a difficult reporting obligation. There is also the risk that 

secondary legislation may require significant reporting obligations in areas such 

as community benefit and sustainability.  

 

Sustainable Procurement Duty   

There is inherent conflict between the sustainable procurement duty and the 

general duty which requires all economic operators to be treated equally and 

without discrimination.  

The Council anticipates encountering difficulties in balancing these competing 

obligations at an operational level - on the one hand Section 9(1) requires 

contracting authorities to favour SMEs, third sector organisations and supported 

businesses, by considering how they can facilitate their involvement in the 

process, and on the other hand the Act still imposes an overriding duty to treat 

all economic operators equally and without discrimination (under Section 8(1)). 
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This tension leaves contracting authorities open to challenge from those 

adversely affected on each side of these duties. 

 

The Council anticipates encountering difficulties in fulfilling these obligations 

operationally – there are a variety of factors which need to be taken into account 

under the sustainable procurement duty and the Council would have to decide 

what takes precedence.  

 

Where it identifies improvements to the economic, social and environmental 

wellbeing of the area the Council must act to secure these, but this will require 

an assessment of the overall impact on the community, some improvements 

may have a counterbalancing adverse impact, and these will have to be given 

full consideration.  

 

This assessment will impact on timescales, and may require knowledge of socio-

economic-environmental effects. Staff may not have this expertise. 

 

Additional evaluation criteria will require to be devised for inclusion in 

price/quality assessments for each particular circumstance.  

 

In general contracts may need to be broken down into smaller value units to 

make them more attractive to SME’s, this has significant impact on tender 

evaluations, contract management, supplier engagement and appraisal and 

other efficiency areas, such as invoice reduction and P2P.   

 

There is the general proviso that only matters which are relevant to what is being 

procured, and which it is proportionate for the Council to take into account in the 

circumstances should be considered. These are grey areas, and could expose 

contracting authorities to a higher risk of challenge from economic operators 

aggrieved by the outcome of the procurement exercise.   

 

Many proposals under the Bill will be supplemented by government guidance; 

however, the Bill makes no provision for guidance on the implementation of the 

sustainable procurement duty. As this duty involves multifaceted considerations 
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and the balancing of competing priorities, it is important that clear guidance is 

issued to contracting authorities outlining how to ensure compliance with the 

new requirements.  

 

Community Benefits Requirements 

The requirement for community benefit requirements to be specified in the 

contract notice, reduces the possibility for consideration of other community 

benefits which tenderers may have been able to suggest. It is arguable that 

suppliers and providers are better placed, particularly in areas such as 

innovation, to propose community benefits which are much more relevant to the 

nature of the contract being performed.  

 

Contract Register 

Contracting authorities already provide information to Scottish Government on 

contracts awarded under the EU Directives and through the PCS System and 

Spikes Cavell database. Contracting Authorities input different information into 

different systems. It would be preferable for there to be one definitive register in 

a format common to the whole public sector to avoid duplication and variances in 

the information required.  

 

It would be helpful if the Act can clarify that the Contract Register does not 

require to contain historical information, and applies only to contracts awarded 

after the legislation is in force. 

 

Cost Analysis of impact on Local Authorities 

The Scottish Government’s Financial Memorandum considers that the cost of 

compliance with the Act will be nominal and can be absorbed into existing work 

practices. The Council considers additional resources will require to be deployed 

to ensure compliance with the Act including but not limited to, resourcing:- the 

provision of additional written debriefs; the preparation, publication and review of 

the Council’s procurement strategy; the conducting of the annual procurement 

review; the adaptation of processes and documentation to accommodate the 

additional duties imposed under the Act; the revision of Standing Orders; staff 

training.  
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The additional obligations to be imposed upon organisations which contract with 

the Council, eg provision of traineeships, provision of environmental 

improvements, provision of sustainable data are likely to be added to the price 

and increase the overall cost of contracts. 

 

Timescales for introduction of secondary legislation/issuing guidance 

To enable appropriate planning for changes required to the Council’s 

documentation, procedures and Standing Orders, it would be useful if the 

Scottish Government could issue a timetable setting out when it plans to release 

Guidance and Secondary legislation which is enabled under the Act. 

 
South Lanarkshire Council 
29 November 2013 


