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SCOTTISH COUNCIL FOR DEVELOPMENT AND INDUSTRY 

WRITTEN SUBMISSION 

SCDI is an independent membership network that strengthens Scotland’s 

competitiveness by influencing Government policies to encourage sustainable 

economic prosperity. SCDI’s membership includes businesses, trade unions, local 

authorities, educational institutions, the voluntary sector and faith groups.  

SCDI supports the stated aims of the Procurement Reform (Scotland) Bill of building on 

the changes in procurement over recent years to establish a legislative framework that 

supports Scotland’s economic growth through public procurement processes and 

systems which are transparent, streamlined, standardised, proportionate, fair and 

business friendly, while also delivering value in the social and economic sustainability 

of procured works and services. SCDI is concerned that there is a risk that, as the Bill 

progresses through its parliamentary stages it will be seen as a ‘cure-all’ for a wide 

range of issues, each of which may have some merit, but which are unrelated or at 

some distance from the core aim of the Bill of supporting Scotland’s sustainable 

economic growth. It is important that the focus of the Bill is not lost through 

amendments.  

Public spending has played a significant role globally in generating innovation and 

creating new markets. SCDI strongly believes that facilitating and stimulating innovation 

by Scottish-based businesses should be a key aim of the Bill. A long-term weakness of 

the Scottish economy is a relatively low level of business investment research and 

development, particularly success at the development stage. Many innovative 

companies in Scotland report that they struggle to sell their products to the Scottish 

public sector and have far more success in international markets. With the availability of 

public sector grants constrained by pressures on the public finances, it is important 

that, within EU rules and managing risks proportionately, the Bill encourages a ‘buying 

culture’ among the public sector of early-stage Scottish products. Encouraging 

innovation, for example in a globally-respected institution such as the NHS, would 

create business growth, encourage investment, promote exports by validating products 

to other potential customers and reduce long-term costs for the public sector.  

The ability of the Bill to realise its aims will be highly dependent on a number of factors. 

Much of the Bill is subject to further development by Scottish Ministers. Secondary 

legislation and the content and means by which the reformed EU procurement 

Directives are transposed will also influence outcomes. It is expected that the reformed 

EU procurement Directives will be adopted from March 2014. Clarity from the Scottish 

Government on how it intends to approach their implementation, the timescale, and 

how this Bill will sit within the Directives is needed. A degree of coherence between this 

Bill and the Directives is essential in order to avoid confusion by both contracting 

authorities and bidders.  



2 

 

 

Resource and skills provision will be central to the ability of contracting authorities to 

deliver the ambitions of the Bill. It is crucial that they have access to the technical skills 

required to effectively buy products and services. It is a concern that procurement 

officials often do not understand the goods and services they are buying. This was 

recognised by the Review of Procurement in Construction which states that contracting 

authorities must have access to the “right mix of professional procurement and 

construction expertise to ensure that infrastructure is procured effectively”1. This is not 

just relevant to construction, but it also extends to other areas such as marketing and 

professional services. 

Too often procurement can seem like a process-driven, tick-box exercises. Those 

officials in public bodies with knowledge of the goods and services being procured 

should be involved with procurement officials. Where long-standing and successful 

contract relationships exist, especially with SMEs, these should have a value and be 

treated sensitively, while ensuring fairness for other bidders and not stifling new 

approaches. This requires understanding and judgement.  

Contracting Authorities (section 1) 

It may not be appropriate to include all the contracting authorities subject to the 

Regulations under the scope of the Bill, as this may have unintended consequences. 

For example, the Bill currently applies to universities, which although not specifically 

defined as contracting authorities in the Public Contracts (Scotland) Regulations 2012 

are subject to them as they meet the test set out in the regulations. However, 

universities do not easily align in structure or purpose with other public sector bodies 

given that they are autonomous institutions working in a competitive global context. For 

example, the publishing of procurement strategies (section 11) may risk the 

procurement of highly competitive and confidential research. This could be exempted 

from the Bill’s provisions, but separating research and other procurement streams 

would have resource implications, and the additional administrative burden of 

compliance with the provisions of the Bill has the potential to place Scottish universities 

at a significant competitive disadvantage, especially given the possibility that 

institutions in England may become exempt from EU procurement law as their funding 

model changes (i.e. if student fees are taken to be private funding). 

There are other bodies which receive a significant proportion of their funding from 

public bodies which are not covered by the Bill. For example, Scottish Water is covered 

by utilities regulations which are more flexible than those which apply to the rest of the 

public sector, allowing Scottish Water a more even playing field with counterparts in 

England and Wales. If the Bill were to incorporate the utilities sector it would become 

significantly more complex, with possible unintentional outcomes for others included 

                                            
1 http://www.scotland.gov.uk/Resource/0043/00436662.pdf  

http://www.scotland.gov.uk/Resource/0043/00436662.pdf
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under utilities regulations, including certain transport operators. Such operators do have 

a significant procurement spend, however, and a large role to play in supporting the key 

aims of the Bill, such as innovation. SCDI welcomes Scottish Water’s commitment to 

the implementation of key aspects of the Bill, including advertising contracts on the 

Public Contracts Scotland (PCS) portal, standardising Pre-Qualification Questionnaires 

(PQQs) and including community benefit clauses. Ministers should engage with and 

ensure that such bodies which will not be covered by the Bill also keep pace with the 

rest of the public sector in developing their procurement strategies.  

General Duties (section 8) 

Where contracts are determined to be of interest to bidders from another EU member 

state, the Public Contracts (Scotland) Regulations 2012 oblige the contracting authority 

to advertise this opportunity through the duty placed on them to treat suppliers equally 

and without discrimination and to act in a transparent and proportionate manner. The 

Policy Memorandum states that in order to provide the same clarity for contracts below 

the Regulations threshold, the Bill will also include a general duty to advertise relevant 

contracts even when below thresholds. While this offers some clarity, it may decrease 

flexibility. For example, a contracting authority may have a valid reason for using an 

existing provider i.e. avoiding contractual issues. It may be appropriate to include a 

provision within this general duty, whereby a contracting authority can exempt itself 

from this advertising requirement if it concludes it is not subject to EU law.  

Sustainable Procurement Duty (section 9) 

SCDI agrees that contracting authorities should consider how the procurement process 

can; improve the economic, social and environmental wellbeing of the authorities area; 

facilitate involvement of SMEs, third sector bodies and supported businesses; and 

promote innovation. Section 8 (3), however, states that a contracting authority must not 

do anything in pursuance of this duty which would conflict with its general duty to treat 

relevant economic operators equally without discrimination, and act in a transparent 

and proportionate matter. As such, contracting authorities will need to carefully manage 

the potential for discrimination, and must be confident enough to work within legislative 

procurement frameworks at both the Scottish and EU level if they are to confidently use 

the sustainable procurement duty. If this is not the case, process will continue to drive 

the outcome rather than outcomes driving processes. 

SMEs 

As the Policy Memorandum notes, much work has already been done to date to 

streamline and adopt more efficient procurement practices to ensure size is not a 

barrier to accessing public contracts. However, there is still a level of frustration among 

businesses who believe some procurement bodies have made limited effort to 

implement recommendations to widen access. SCDI, therefore, agrees that the 

sustainable procurement duty include consideration of how to facilitate involvement by 

SMEs, as well as third sector bodies and supported businesses. 
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Splitting projects into smaller bundles will make contracts more accessible to SMEs. 

Not all works and services can be appropriately split, however, without an adverse 

effect on economies of scale. Requirements to document equal opportunities and 

environmental policies for every bid is resource intensive and often unworkable in 

microbusinesses, and it may be appropriate to exempt them from providing these, 

provided this can be balanced against potential risks.  

Section 24 states that Scottish Ministers may issue guidance about the selection of 

economic operators to take part in regulated procurement, including the use of 

questionnaires. PPQs must be proportionate to allow SMEs to bid for appropriate 

contracts. Annual turnover requirements are often too high for the goods or works in 

question and are a barrier to competition as they preclude the participation of SMEs. 

Standardising PQQs can promote greater consistency and reduce the administrative 

burden on suppliers and procurers. However, this needs to be balanced with enough 

flexibility to ask the right questions to ensure that time saved in the PQQ stage does not 

translate to substantially more bidders progressing to the intensive second stage, 

resulting in them spending greater time and resources writing tenders for contracts 

which they are unlikely to win.   

Innovation 

SCDI strongly supports the principle of supporting innovation through public 

procurement, and agrees with its inclusion in the sustainable procurement duty. 

Innovative goods and services can offer better value for money than business-as-usual, 

especially in the longer-term, and public sector buy-in into indigenous innovative 

technologies can validate with authority a product to other potential customers, as well 

as investors, with potential benefits for the wider economy.  

In our Blueprint2, SCDI highlighted the importance of procurement in stimulating 

innovation, particularly given Scotland’s comparatively low rates of business R&D. 

While procurement of general goods and services does not usually offer a significant 

opportunity for innovation, directing even a fraction of spend in key areas to innovative 

propositions can stimulate markets and result in large gains. SCDI has proposed ring-

fencing 0.5% of Scotland’s £9bn annual public procurement budget which would boost 

funding for innovation by £45m.  

Innovation comes with a degree of risk and the public sector is traditionally risk averse. 

In certain areas, this is wholly understandable. However, it needs to find a way of 

accepting and managing appropriate levels of risk in the right areas.  

Procurement is often based on detailed specifications or the previous purchase made, 

whereas if procurement is to support innovation it must be based on future user needs. 

                                            
2 http://www.scdi.org.uk/downloads/SCDIBlueprintforScotland.pdf  

http://www.scdi.org.uk/downloads/SCDIBlueprintforScotland.pdf
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Innovation requires development projects to be managed differently, with contracting 

authorities articulating their needs rather than specifying solutions. Standard templates 

which work well for the vast majority of purchases are unsuitable for innovative 

solutions as they are inflexible and struggle to accommodate the creative process 

which is reiterative, critical and consultative. 

If public procurement is to encourage innovation more widely, it must find a way to 

incorporate the submission of variant bids in the process. These increase complexity, 

the likelihood of subjectivity in the procurement process, and, indeed, the risk of 

decisions being challenged. A particular challenge will be finding a way to compare and 

evaluate variant bids against compliant bids. Great care needs to be taken to ensure 

that variant bids sit within the parameters of a legal process. However, while these 

hurdles exist, there is the potential for great gains in terms of innovation, efficiency and 

value for money. Where variant bids are considered, it is important the focus is on 

outcomes not outputs. It may be appropriate that these are only considered above a 

predetermined threshold or on a case by case basis, with reference to the nature of the 

contract and the need for innovation.  

Procurement Strategy and annual report (section 11) 

SCDI agrees that contracting authorities should be required to prepare and publish a 

corporate procurement strategy and annual report. This will allow insight into upcoming 

projects, and could compliment more direct strategies to open access for SMEs and 

third sector organisations by allowing forward planning, and potentially time to form 

partnerships and consortia.  A greater lead in time to procurement can also be 

beneficial in the development of innovative solutions, particularly where this also 

involves pre-procurement dialogue. The annual reports should be consistent and 

include a breakdown of procurement spend, recording, for example, the proportion of 

spend won by SMEs and third sector organisations, in order that the impact of the Bill 

can be monitored.  

Public Contracts Scotland (PCS) (section 17-18) 

The provision within the Bill requiring contracting authorities to advertise contract award 

notices via PCS is welcome. It will allow businesses to benchmark themselves against 

others. It may be appropriate to introduce via PCS a portal for sourcing regulated 

contract PQQs and tenders, reducing the time contracting authorities spend drafting 

and issuing similar and repeat documentation, and allowing bidders to save a profile, to 

free-up time to focus on the specific elements and technical specification requirements 

unique to that exercise. 

Community Benefit Clauses (section 19-21)  

Community Benefit Clauses (CBCs) are a useful tool to ensure that the provision of 

sustainable solutions to contract requirement. SCDI agrees that when applied to 
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appropriate contracts they can make an important contribution to the ability of 

procurement to drive social value, as well as support social enterprises which 

internalise community benefits in their business model. However, in the draft EU 

procurement Directives community benefit requirements may need to be treated as 

contract performance conditions as opposed to being used in the assessment of 

tenders, in part because of the likely advantage this gives local contractors.  

Long-term benefits should be given more credence in CBCs if procurement is to be 

sustainable. If they can continue to be used in assessments of tenders, it is essential 

that procurers are able to recognise what benefits can realistically be achieved for the 

price quoted. Many suppliers feel they increasingly lose out to bids which are unrealistic 

or undeliverable and that current practice tempts some suppliers into ‘suicide bidding’. 

Efforts must be taken to ensure that CBCs do not merely exist as a box to be ticked 

before the ultimate decision is made purely on price. The value of different tenders’ 

propositions should be compared alongside price if decisions are to account truly for 

social and environmental sustainability. The delivery of community benefits outlined in a 

contract should be reported and monitored to ensure their fulfilment, with 

consequences if they are not met. 

The Bill states that a contracting authority should include in contract notices a summary 

of the community benefit requirements it intends for the contract. This may potentially 

reducing innovation in solutions. While the contracting authority will have knowledge of 

the local area, the bidder also has insight into what can be practically delivered by the 

contract. Greater dialogue would be the ideal.  

Better use of procurement to promote jobs and growth is a key way in which the public 

sector can contribute to the development of a resilient economy. It is essential, though, 

that longer-term benefits such as Modern Apprenticeship places are transferable from 

contract to contract. Continuity of work must be allowed to offer business and 

apprentices the security and time to finish training.   

Exclusion of bidders (section 22-23) 

SCDI agrees that economic operators should be excluded from bidding for contracts on 

the ground of criminal activity, which includes the blacklisting of workers. The wording 

of the Bill leaves open the possibility of a greater level of prescription than EU 

thresholds. It would be undesirable to have requirements which radically differ from EU 

rules, which also consider business probity and exclude contractors who have 

conducted ‘grave professional misconduct’.  

Giving of Reasons (section 27) 

The provision of de-briefs are beneficial to suppliers in terms of improving their 

performance in future procurement exercises, as well as benefitting the procurer by 

improving the quality of bids submitted to procurement exercises in the future and by 
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giving bidders the opportunity to provide feedback which could lead to better 

processes. In instances where bidders have doubts over the procurement process and 

decision reached, a detailed de-brief allows the procurer to explain its decision and 

could reduce the risk of their decision being challenged. Feedback should be provided 

in a standard format to ensure consistency. 

 

Section 27 (2) states that a contracting authority must notify bidders of exclusion at any 

stage before the economic operator has submitted a tender. While including in this 

notice the criteria used to exclude a bidder from the next stage with any scoring is 

beneficial, the Bill also states that the notice must include the names of the economic 

operators who have not been excluded. This raises some concerns as finite pools of 

potential bidders exist for certain contracts and awareness of the probable other 

bidders could potentially reduce competition.  

Procurement of recycled and recyclable products (section 31) 

This provision is in line with the Scottish Government’s ‘Safeguarding Scotland’s 

Resources’ blueprint, which aims to prevent waste, increase resource efficiency and 

enable a shift towards a more circular economy3. The availability and the price of the 

materials essential to Scottish industry is an ever-escalating constraint on growth. A 

circular economy has the potential to buffer businesses and the economy against 

spiralling costs and supply disruptions, and potentially create new jobs, for example 

through the creation of a remanufacturing sector.  

SCDI agrees that procurement can create a market pull for goods and services, 

encouraging innovation to meet demands. It also has the potential to drive how goods 

are procured, including shifts to new business models (e.g. a focus on fulfilling a need 

over procuring a good, perhaps by renting) and other models to provide the same 

service, with potentially lower lifetime costs in maintenance and disposal. These 

requirements must be implemented by contracting authorities in a way which accounts 

for what is possible within the limits of individual contracts. Understanding and 

accounting for life cycle costs will require technical skills.  

Scottish Council for Development and Industry 

29 November 2013 

 

 

 

 

                                            
3 http://www.scotland.gov.uk/Resource/0043/00435308.pdf 


