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SCOTTISH BUILDING FEDERATION 

 

WRITTEN SUBMISSION 

 

About the Scottish Building Federation 

Founded in 1895, SBF is the lead voice of the construction industry in Scotland; an 

industry which contributes around £10 billion annually to Scotland’s GDP and – directly 

and indirectly – provides employment for around 200,000 Scottish workers.  The overall 

aim of the organisation is to ensure that the important contribution of the Scottish 

construction industry to Scotland’s economy and society is recognised and valued, and 

that industry standards are raised. It does this by working with industry, government 

and the media. 

 

Introductory statement 

For a considerable time, SBF has been leading industry calls for the reform of public 

procurement processes in Scotland to be accelerated. 

 

In August 2013, we highlighted research of our own membership which indicated that 

the annual cost to the Scottish construction industry of participating in public 

procurement was approaching £100 million, or 4.4% of the estimated total value of 

construction contracts tendered by public authorities each year. 

 

Addressing this issue effectively will require a broad range of measures. We warmly 

welcome the introduction of this legislation as an important contribution towards the 

objective of reducing the administrative and financial burden on industry of participating 

in public sector procurement – and delivering public procurement outcomes that are 

more sustainable from the perspective of all concerned. 

 

The Scottish Building Federation therefore fully supports the main aim of the 

Procurement Reform (Scotland) Bill as being “to establish a national legislative 

framework for public procurement that supports Scotland’s economic growth by 

delivering social and environmental benefits, supporting innovation and promoting 

public procurement processes and systems which are transparent, streamlined, 

standardised, proportionate, fair and business friendly” (Policy Memorandum). 

 

Main strengths of the legislation 

SBF is particularly supportive of the following aspects of the legislation given the 

positive contribution they will make towards achieving the objectives outlined above: 

 

 Sections 8 and 9: The emphasis placed on the duty of contracting authorities to act in 

a fair, proportionate and transparent manner and to facilitate the involvement of small 

and medium-sized enterprises. While there are excellent examples of best practice in 

this area, there remains significant scope for improvement in the simplification and 

streamlining of procurement processes; 
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 Sections 11-16: The requirement for contracting authorities with significant 

procurement expenditure to produce a procurement strategy and an annual 

procurement report, since this will enable contractors to plan their businesses with 

improved awareness and certainty about forthcoming public sector opportunities and 

the outcome of recent procurement processes. The provisions relating to prompt 

payment of invoices are particularly welcome; 

 Sections 19-21: The requirement for contracting authorities to consider the use of 

community benefit requirements in the procurement of major contracts, since this gives 

recognition within the procurement system to those companies that are investing 

proactively in areas such as training and recruitment; 

 Section 26: The explicit prohibition on contracting authorities charging a fee for 

participation in a regulated procurement, since such practices are no longer justifiable 

in the age of electronic correspondence; 

 Sections 27-29: The requirement for contracting authorities to give reasons to 

unsuccessful participants in a procurement process and to respond to requests for 

further information, since this will help contractors to learn appropriate lessons from 

their participation in a regulated procurement process and to explore any potential 

implications for the future operation of their business; 

 Section 30: The requirement for contracting authorities to keep and maintain a register 

of contracts, since it will help create better visibility and transparency of procurement 

decisions for the benefit of contractors. 

 

Scope to enhance the impact of the Bill 

At the same time, SBF believes there are certain aspects of the draft Bill that could be 

further improved and strengthened with a view to reinforcing the positive impact of the 

legislation overall: 

 

 Section 2: It is unclear whether Hub initiatives initiated by the Scottish Futures Trust 

would be covered by the legislation. We would argue that they should, particularly if this 

will facilitate access to these opportunities for SMEs;  

 Sections 8, 9 and 21: A stronger emphasis on the active exchange of best practice in 

relation to procurement processes and the use of community benefit requirements. 

There are existing examples of best practice within public sector procurement which 

need to be more widely disseminated and actively promoted; 

 Section 9: Even greater consideration being given by contracting authorities to the 

general business impact of procurement processes, particularly as this relates to 

individual and cumulative financial and administrative impacts on contractors. This is an 

important prerequisite for achieving greater efficiency and proportionality in 

procurement processes. As a means of facilitating the involvement of SMEs in public 

procurement, an obligation on contracting authorities to take measures to protect 

subcontractors against unfair or abusive practices by the main contractor and to 

consider subdividing larger contracts to give SMEs more direct access to public 

procurement opportunities, rather than having to rely on subcontracting; 
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 Section 11: Inclusion of a provisional timetable of procurement activities and deadlines 

in the contracting authority’s procurement strategy as well as an outline of planned 

measures to encourage SME participation. This will help contractors to plan their 

business with an improved awareness and understanding of future public procurement 

opportunities as well as helping to deliver the commitment to facilitate SME access to 

public procurement. Consideration should also be given to the utilisation of community 

benefit requirements in contracts valued below the £4 million threshold, where 

appropriate; 

 Sections 11 and 14: Inclusion of an outline of the contracting authority’s approach to 

community benefit requirements in its procurement strategy and annual report and 

information about the percentage of contracts awarded to SMEs. This will give 

contractors a better understanding of what is expected of them to fulfil these 

requirements and will enable better scrutiny of delivery on the commitment to facilitate 

access to procurement for SMEs. Consideration should also be given to the inclusion of 

contractual penalties for contractors that fail to meet their commitments concerning 

stipulated community benefit requirements in addition to considering acknowledgment 

and reward in future procurement processes for those contractors who successfully 

fulfil these commitments. The procurement strategy should also address ways of 

sustaining existing community benefits delivered by a contractor during the course of 

their typical business activity; 

 Section 20: An obligation on contracting authorities to consider pre-consultation on the 

potential inclusion of community benefit requirements and to provide justification for any 

decision not to pre-consult. This will improve transparency and enable a dialogue 

between contracting authorities and contractors about the appropriate use of these 

requirements. Contracting authorities should also be required to be absolutely clear on 

the precise nature and scope of community benefit requirements being sought so that 

all contractors are tendering on the basis of an equal understanding of what is being 

asked of them; 

 Cash retentions: The need for urgent supplementary guidance on the use of cash 

retentions in light of the recommendations of the recently published ‘Review of Public 

Sector Procurement in Construction’. Inappropriate use of cash retentions is having a 

detrimental impact on the construction sector. Whether in conjunction with this 

legislation or separately, the Review highlights the need for improved guidance in this 

area; 

 Section 30: Inclusion of the date of original tender as part of the information to be 

provided in the contracts register. This would enable proper scrutiny of contracting 

authorities’ procurement processes and facilitate ongoing work to streamline these 

where necessary. 

 

Detailed comments 

 

Regulated procurements 

As currently drafted, it remains unclear whether regional Hub initiatives managed by the 

Scottish Futures Trusts would be included within the scope of the Bill. SBF would 
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advocate including this category of procurement within the scope of the legislation, 

particularly if it can be demonstrated that this will facilitate access to these opportunities 

for SMEs. 

 

General duties 

SBF fully endorses the general duties of contracting authorities as outlined under Part 2 

of the draft Bill, in particular the duty to act in a transparent and proportionate manner 

and to facilitate the involvement of small and medium enterprises. While there are 

excellent examples of best practice in this area, there remains significant scope for 

improvement in the simplification and streamlining of procurement processes. 

 

In addition to the duties outlined in Section 8, we would propose the inclusion of a duty 

to consider relevant best practice in public procurement and to apply this where 

appropriate. 

 

Sustainable procurement duty 

SBF would argue that, as well as considering how they might facilitate involvement in 

the procurement process of small and medium-sized enterprises, contracting 

authorities should also consider the potential business impact of their processes more 

generally. 

 

In particular, this duty should stipulate that contracting authorities consider how in 

conducting the procurement process they can ensure that associated cumulative costs 

incurred by all participating contractors are proportionate to the value of that contract. In 

this context, additional guidance from Scottish Ministers would also be helpful to 

provide an indication of what would be considered proportionate. This should have 

regard not only to costs but also to the length of tender shortlists. 

 

Many SME members of SBF are also particularly concerned about the extent to which 

they are able to access public procurement opportunities directly, as opposed to being 

given indirect access to these opportunities on potentially far less favourable terms 

through subcontracting. As part of their sustainable procurement duty, contracting 

authorities should be required to take steps to ensure that subcontractors are protected 

against unfair or abusive practices by the main contractor. Contracting authorities 

should also consider the potential for larger contracts to be subdivided to give SMEs a 

better opportunity of tendering directly for work rather than having to rely on 

subcontracting opportunities once a lead contractor has been selected. 

 

Procurement strategy and annual report 

SBF welcomes the requirements laid down in the Bill for contracting authorities 

expecting to have significant procurement expenditure in the next financial year to 

produce a procurement strategy before the start of that year and to prepare an annual 

procurement report after the end of that year. These innovations will be extremely 

important in assisting contractors to undertake business planning with a better 
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awareness of forthcoming public sector opportunities as well as the outcome of recent 

procurement processes. 

 

At the same time, we believe that the requirement within the annual procurement report 

to provide a summary of regulated procurements should include a stipulation that 

contracting authorities set out an indicative timetable of associated activities and 

deadlines. This will be of huge assistance to contractors in enabling them to factor this 

into their own business plans and to set aside suitable resources to take full advantage 

of these opportunities. To enable better scrutiny of the commitment to facilitate SME 

access to procurement opportunities, the proposed procurement strategy should outline 

any specific measures to be undertaken to encourage SME participation in regulated 

procurement activities while the annual procurement report should outline the 

proportion of contracts awarded to SMEs. 

 

Community benefit requirements 

SBF fully supports those provisions of the Bill that require contracting authorities to 

consider the imposition of community benefit requirements as part of the procurement 

of contracts with an estimated value equal to or greater than £4 million. However, SBF 

would also support the Scottish Government in encouraging local contracting 

authorities, where appropriate, to utilise community benefit provisions in tendering 

processes for contracts valued below that threshold as a means of promoting best 

practice.  

 

Particularly in the construction sector, community benefit requirements have an 

important role to play in maximising the potential for public sector contracts to deliver 

wider economic benefits, notably through recruitment, training and apprenticeships and 

availability of sub-contracting opportunities for smaller companies. These requirements 

give important recognition within the procurement system to those companies that are 

investing in these areas. 

 

To further underpin this new obligation at a strategic level, we would advocate the 

inclusion of an overview of the contracting authority’s proposed approach to community 

benefit requirements in its procurement strategy (as outlined in Section 11) and that a 

review of delivery of community benefit requirements be included in the proposed 

annual procurement report (Section 14).  

 

To achieve this, SBF would argue that the delivery of community benefit requirements 

should be monitored on a contract by contract basis so as to feed into the aggregate 

report. Moreover, to discourage contractors from potentially embellishing their 

community benefit credentials in the tendering process and subsequently failing to 

deliver on stipulated community benefit requirements, we would argue that the 

introduction of contractual penalties for failure to meet those requirements should also 

be considered. In addition to penalty clauses, consideration should also be given to 

reward mechanisms for contractors who successfully fulfil their commitments in relation 

to community benefit requirements when reviewing subsequent contract tenders.  
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Furthermore, as an integral part of their approach to procurement, SBF would suggest 

that procurement strategies prepared by contracting authorities should also give 

enhanced recognition to ways of sustaining existing community benefits delivered by a 

contractor during the course of their typical business activity by including this 

consideration as a criterion for assessing tenders.  

 

At the same time, in the interests of transparency, we would also argue that an 

obligation to consider pre-consultation around the potential inclusion of community 

benefit requirements in a major contract should become one of the core obligations of 

the contracting authority under Section 20. Accompanying this, we would advocate that, 

where they do not intend to pre-consult about community benefit requirements, 

contracting authorities should produce a statement outlining their reasons for not doing 

so. 

 

We also think it is important for contracting authorities to be absolutely clear about the 

precise nature and scope of any community benefit requirements being stipulated. This 

will enable all contractors participating in a tender to make a submission based on an 

equal understanding of what is being expected of them. 

 

Guidance on community benefit requirements 

Scottish Government guidance on the use of community benefit requirements will be 

critical to their consistent and successful application as part of the public procurement 

process. 

 

In addition to the provisions already stipulated, SBF believes it would be useful for 

guidance issued by Scottish Ministers to cover the dissemination of best practice in the 

application of community benefit requirements to a regulated procurement. 

 

Charges for participation in procurement process 

SBF strongly supports Section 26, which prohibits contracting authorities from charging 

a fee for participation in a regulated procurement. 

 

On a related topic, we would wish to draw attention to the continued widespread use of 

retentions in the procurement of public sector construction-type contracts, widely 

considered by the industry to be anachronistic and unnecessarily burdensome on 

contractors. 

 

In this context, we note a specific recommendation of the recently published Review of 

Public Sector Procurement in Construction, commissioned by the Scottish Government 

in October 2012: 

 

“Cash retentions should be used only after careful consideration by contracting 

authorities, and not as a default measure. Whilst contracting authorities have a duty to 

safeguard public funds, they should also be mindful of the potentially detrimental effects 
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of cash retentions on their contractors. Greater guidance should be developed to help 

contracting authorities to determine when and how they should use cash retentions and 

other project assurance tools in an appropriate and proportionate manner.” 

 

Whether in conjunction with this draft Bill or as a separate initiative, additional guidance 

on the use of cash retentions and alternative project assurance tools should be 

introduced as a priority. 

 

Giving of reasons 

SBF is also strongly supportive of Sections 27, 28 and 29 of the Bill related to the 

provision of feedback to successful and unsuccessful tenderers as well as those 

economic operators excluded from a procurement process before the tender 

submission stage. 

 

Provision of such feedback is critically important for contractors to learn appropriate 

lessons from their participation in a regulated procurement process and to explore any 

potential implications for the future operation of their business. 

 

Contracts register 

Provisions in the Bill relating to the maintenance by contracting authorities of a register 

of contracts are equally welcome, since it will help create better visibility and 

transparency of procurement decisions for the benefit of contractors. To enable proper 

scrutiny of contracting authorities’ procurement practices, we would advocate inclusion 

in this section of an additional requirement to provide information regarding the date 

when each contract was originally opened to tender. We would also recommend that 

this register include an overview of the percentage of the contract delivered by SMEs, 

either directly or via subcontracting. 

 

Remedies 

We welcome the provision made for legal remedies against contracting authorities 

judged to have been non-compliant with the duties set out elsewhere in the Bill. At the 

same time, it is important to bear in mind that this will be considered by most 

contractors to be a course of absolute last resort. 

 

On this basis, it is critically important that the legislation makes adequate provision for 

the exchange of feedback between contractors and contracting authorities and for the 

promotion of best practice, as outlined elsewhere in this submission. 

 

Scottish Building Federation 

29 November 2013 


