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THE FACULTY OF ADVOCATES 

WRITTEN SUBMISSION 

Introduction 

The Faculty of Advocates welcomes the opportunity to contribute to the scrutiny of 

the Procurement Reform (Scotland) Bill by the Infrastructure and Capital Investment 

Committee of the Scottish Parliament.  The regulation of public procurement is very 

important, both for public authorities and for enterprises, small, medium and large, 

across Scotland.  

The Faculty of Advocates fully supports the Scottish Government’s desire to promote 

good, transparent and consistent practice in procurement. The Faculty considers that 

the Bill will be an important step in seeking to attain these goals. However, there are 

aspects of the Bill that the Faculty considers would benefit from further 

consideration. These are set out in this response. 

The Faculty is in a position to offer comment from a litigation perspective in relation 

to public procurement law. Members of Faculty are regularly instructed to act for 

those who seek to challenge decisions made by contracting authorities and, of 

course, for public authorities facing such claims. In that capacity, they have 

developed an expertise in the interpretation and application of the Public Contracts 

(Scotland) Regulations 2012 (“the 2012 Regulations”), their predecessor regulations 

and underlying European directives and case law, particularly in the context of 

remedies and enforcement.  Although the Faculty is aware of the views of others 

involved in making procurement-related decisions, the Faculty is not itself a 

contracting authority and does not have direct experience as an institution of the 

functioning of the existing 2012 Regulations.  It is therefore not in a position to offer 

comment from direct experience, for example, in relation to the publication of notices 

on the Public Contracts website.  However, it is appropriate for the Faculty to make 

the following observations in relation to the general principles of the Bill and the 

provisions proposed in relation to remedies. 

The Faculty would wish to highlight that it is widely anticipated that a new 

procurement directive will be published imminently. This is likely to require significant 

changes to be made to the 2012 Regulations. The law on public procurement is 

widely regarded as disjointed and confusing by contracting authorities and tenderers 

alike. If the Bill is introduced at this stage, the law on public procurement will be 

contained in the 2012 Regulations, the new Act, the associated regulations which the 

Bill envisages, and underlying European case law. The committee may wish to 

consider whether the transparency and accessibility of the law in this area would be 

best served by one Act of the Scottish Parliament that rationalised the law in this 

area rather than by separate legislative provisions for above and below threshold 

contracts. 
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General Duties 

The Faculty notes that one of the reasons for introducing this legislation is the 

recognition that the United Kingdom and Ireland are in a very small minority of EU 

Member States who rely on guidance documentation as the exclusive means of 

instructing contracting authorities on their obligations and good practice in 

procurement below the EU thresholds.  There are benefits in consistency of practice 

across the EU, but it is not immediately obvious that the existing guidance-based 

system is unworkable.  If consistency with other Member States is thought to be 

desirable, then the question must be asked whether the present Bill is particularly 

well timed.  The new EU public procurement Directives, which have been developed 

over the last two years, are expected to be formally adopted by the European 

Parliament and European Council in December 2013.  It is inevitable that new 

regulations will be required to replace the 2012 Regulations, and it is very likely that 

these will have to be different in structure.  It is expected that implementation in 

England and Wales will take place in relatively early course (in 2014) and it is 

reasonable to expect that a similar approach will be taken in Scotland.  Accordingly, 

there will be significant changes to the procurement landscape in relation to 

contracts above the thresholds within the next year.   

Against that background, it is perhaps surprising that this should be considered an 

appropriate time to embark on potentially far-reaching domestic procurement reform.  

Paragraph 7 of the Policy Memorandum acknowledges the forthcoming changes in 

EU procurement law, but it is not entirely clear that the subject matter of the present 

Bill will be well-integrated with those changes.  The Committee may consider it 

helpful to pay particular attention to that issue. 

Our second general observation is that tiers of regulation often carry a significant risk 

of confusion in implementation.  There will continue to be circumstances in which it is 

not obvious to a contracting authority that a proposed contract exceeds the EU 

threshold.  At present, in such circumstances a contracting authority is well advised 

to take the prudent course and conduct the procurement in accordance with the 

2012 Regulations.  There may be some scope for uncertainty if a contracting 

authority has to decide which provisions apply. 

 

Section 3 of the Bill sets out the thresholds for regulated contracts.  The threshold for 

public works contracts is £2,000,000, whereas the threshold for all other types of 

contract is £50,000.  The difference between the two is striking.  There are, of 

course, significant differences between the thresholds for works and services 

contracts in terms of the 2012 Regulations.  However, maintaining such a sizeable 

distinction raises a question about the regulation of works contracts worth less than 

£2,000,000 but which involve substantial public expenditure.   
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The Bill contains a number of enabling provisions, and the Scottish Ministers will be 

required to introduce regulations, for example in relation to determining the 

estimated value of a contract (section 5).  We are aware that that particular issue is 

one that has had to be considered by the court.  Further statutory specification of the 

methods to be used will be welcome, subject to seeing the precise terms of any 

regulations to be made under the new legislation.   

Section 9 makes provision for a sustainable procurement duty.  It is noted that this is, 

in essence, a duty to consider.  We suggest that this might have benefits as an 

aspirational provision to give encouragement to contracting authorities, but that it is 

unlikely to be effective in any meaningful, enforceable sense.  

Specific Duties 

The Faculty considers that the requirement to publish contract notices and award 

notices on the Public Contracts website is a positive development. It will ensure 

consistency of practice and assist in making the procurement process more 

transparent. 

The requirement for a contracting authority to notify disappointed tenderers of the 

outcome of the procurement exercise will also ensure greater transparency. The 

ability of a disappointed tenderer to request further information will also assist in 

achieving the aims behind the Bill. 

 

The requirement to consider community benefit ahead of procuring is also a positive 

development which will ensure that the local community’s interest in large scale 

procurements is not underestimated or ignored. 

The Faculty considers that the Bill’s provisions on selection of tenderers and 

technical specifications shall assist in increasing transparency and create a level 

playing field for all tenderers that are interested in a contract opportunity.  

The Faculty notes that the Bill introduces a prohibition on charging a fee for 

participating in the procurement process. The Faculty is not aware of any case 

where such a fee has been charged. However, the clarification provided in the Bill on 

this issue is to be welcomed. 

Remedies 

The Faculty has concerns as to how the Bill’s remedies regime will work in practice.  

The Bill includes notification and de-brief procedures. These are positive 

developments. However, the Bill does not provide any moratorium for the award of 

the contract. Accordingly, the contract may be awarded immediately by the procuring 

authority. In these circumstances, the de-brief procedures may be of limited utility. A 
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disappointed tenderer may, following a de-brief, have a solid basis to challenge the 

legality of the procurement exercise. However, they may have no mechanism to 

require the procurement process to be re-run because the contract has already been 

awarded. The only claim that could then be made is one for damages. 

The Bill makes provision for a disappointed tenderer to seek an interim order to 

prohibit the award of the contract. However, without any standstill period before the 

contract award can be made, the Faculty would question how effective this remedy 

will be in practice. 

This is particularly so given the requirement for a pre-action letter to be sent to the 

contracting authority. On receipt of such a letter, it would be open to the contracting 

authority to enter into the contract with a third party. Once the contract had been 

awarded, the disappointed tenderer is only left with a potential damages claim.  

Often damages are not the remedy that a disappointed tenderer seeks. This is 

particularly so when the disappointed tenderer may have an ongoing relationship 

with the contracting authority in relation to other contracts. Furthermore, contracting 

authorities may prefer to have the opportunity to review the tender process rather 

than be exposed to the potential for a significant damages claim. 

Clause 34(2),(3) provides for the possibility of suspension. The Faculty notes that the 

strength of the legal case is not included as a relevant criterion. This is a standard 

criterion in relation to interim orders, such as interim interdict. The committee may 

wish to consider whether this requirement should be outlined in the Bill.  

The Faculty would recommend that a limited standstill period is introduced. The 

committee may wish to consider a standstill period of seven to fourteen days to allow 

advice to be taken on whether an application for suspension should be made. 

Clause 33(1) of the Bill provides that proceedings can be raised in either the Court of 

Session or the Sheriff Court. The Faculty is aware that an increase in the privative 

jurisdiction of the Court of Session is currently under consideration. This is an issue 

that the committee may wish to consider in the context of the remedies regime, and 

in particular to consider whether the Court of Session is the more suitable forum for 

resolution (often at short notice) of disputes of such complexity as will arise under 

the proposed legislation. 

Conclusion 

The Faculty is supportive of the aims of the Bill but would question the timing of the 

Bill’s introduction given the imminent reforms that are planned at a European level. 

The committee may wish to consider whether a consolidated act of the Scottish 

Parliament on public procurement would better serve the attainment of the goal of 

promoting good, transparent and consistent practice in procurement. 
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The Faculty is supportive of the general duties and the specific duties. However, the 

Faculty would suggest that further consideration is given to the remedies regime. In 

particular, the Faculty would recommend the inclusion of a limited standstill period to 

allow the de-brief process to take place, and provide disappointed tenderers with the 

opportunity to obtain legal advice and consider a legal challenge before the contract 

is awarded. 
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