
SCOTTISH FEDERATION OF HOUSING ASSOCIATIONS 
 

WRITTEN SUBMISSION 
 
Introduction  
As the national representative body for housing associations and co-operatives in 
Scotland, the SFHA is taking the opportunity to submit written evidence to the 
Infrastructure and Capital Investment Committee as part of the Committee scrutiny of 
the provisions of the Procurement Reform Bill.   Oral evidence was given at the 
Committee session on 13th November 2013 by Susan Torrance, Policy Manager. 
 
To provide context, housing associations in Scotland own and manage 46% of the 
country’s affordable rented housing stock. This represents 274,996 homes across 
Scotland, concentrated in some of the poorest communities in our country.  
 
The 170 organisations which comprise the sector in Scotland vary enormously in size, 
turnover and client group, from very small Abbeyfields catering for 20 or so older people 
to Glasgow Housing Association with 43,000 homes in the city for rent. Staff resources, 
policies and procedures differ between organisations depending on size and turnover. 
While the SFHA and others promote model codes and best practice, it is up to each 
organisation to effectively translate these, through good governance, into operational 
use. 
 
There are some important and distinctive features of housing associations which 
differentiate us from other bodies deemed to be public contracting authorities in 
Scotland. Our members are:  
 
Independent third sector not for profit businesses with objectives aligned to Scottish 
Government housing policy in providing and managing high quality affordable 
accommodation and housing services;  

Able to access some public resources for new house building, but are mostly reliant on 
tenants rents for income and expenditure. 

Managing their businesses imaginatively and inventively to benefit communities through 
the sector’s not for profit and community based ethos. 

Accountable to members and tenants, who live in or have other interests in the 
communities and places which they create. Our governing body member boards are 
independent, voluntary and elected by the membership of the housing association. 
There is no mandatory control or direction given by any other public body. 

Regulation of the sector is carried out by the independent Scottish Housing Regulator, 
which while it is deemed a public contracting authority in itself, has no direct control in 
governing bodies of housing associations. 

Able to demonstrate added value in terms of care and support, wider role and financial 
inclusion;  

Many associations house vulnerable tenants with particular support needs. Often these 
specialist services are provided through other partners, i.e. small third sector not for 
profit charities and voluntary organisations operating at local level within their 
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communities.  Up until now, these services have been contracted for on a balance of 
care excellence, value for money and local delivery.  
 
At the same time, housing associations face a number of significant challenges. Welfare 
reform is likely to lead to reductions in revenue and increases in operating costs for 
landlords; increased hardship for tenants and higher levels of bad debt, while financing 
new house building is increasingly difficult and costly. Any overhead cost which adds to 
demands on rental income without producing benefits is not a welcome prospect.  

Executive Summary 
Our original evidence during the consultation on the Procurement Reform Bill advocated 
for the removal of our sector from the entire public sector procurement regime, including 
that of the European Union as interpreted in Scottish statutes.1 

We understand the complex legal reasoning behind why the Scottish Government 
considers its hands are tied by Europe in relation to European tendering and 
procurement requirements. However, we would however argue that including our sector 
in requirements for public contracts below EU thresholds is costly, will result in 
increased bureaucracy and overheads for our members. Also, it will bring little benefit to 
the SME sector which relies heavily on small local contracts placed by our members 
within communities. 

We would argue very strongly for an exemption from the Procurement Reform Bill 
requirements on the grounds that the value for money objective for the taxpayer is not 
relevant to organisations largely funded privately by tenants’ rents. 

Our members are not large local authorities, NHS trusts or universities, but small third 
sector organisations which do not currently consistently use other public sector 
procurement tools such as Procurement Capability Assessments. Housing associations 
which actively build housing using public subsidy have complied with EU procurement 
requirements as appropriate. The Bill will impose additional bureaucracy on those who 
do not build.  It will divert  resources from front line services for tenants at a time when 
welfare reform support and increased maintenance and management standards should 
be priorities. 

We cannot concur with the assertion that there will be no net impact on costs as stated 
in the Financial Memorandum on the impacts of the Bill. We could anticipate an 
increase on average of £ 50,000 per association in additional cost in ensuring 
compliance with the Bill requirements, potentially adding a further  £8.5M to the total 
cost of the Bill. 

We are particularly concerned about the consequences of the Bill for housing 
associations who provide care and support services through small charitable and 
voluntary partners. Opening up all contracts above £ 50,000 per annum to public 

                                            

1
 SFHA (November 2012), Response to the Procurement Reform Bill Consultation  Available at 

http://www.sfha.co.uk/index.php?option=com_docman&task=search_result&Itemid=340 (accessed 26
th
 November 20130  
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procurement measures will be a huge issue for the provision of high quality care and 
support services to vulnerable tenants, particularly in rural and remote areas. 

 

The Procurement Reform (Scotland) Bill 

Background to the position of housing associations 

The SFHA submitted evidence in November 2012 2 in response to the consultation 
exercise undertaken before publication of the draft Bill on October 3rd 2013. This 
evidence set out at length the complex background relating to the inclusion of housing 
associations within the definition of public contracting authorities and why this is 
anomalous and wrong. 

UK Registered Social Landlords (RSL’s) are currently deemed by all four jurisdictions to 
be covered by public procurement law because of legal action taken against France and 
the UK in 2004. The European Court decided against France (Commission v France (C-
237/99)). Four tests were applied to the characteristics of French housing bodies which 
led to them being deemed public contracting bodies:  

They were incorporated and had a legal persona 

They met needs in the “general interest” 

They did not have an industrial or commercial character 

They were subject to management supervision by another contracting authority – i.e. 

the French State. The actual word used in the judgement was “controle”. 

The case against the UK was not continued because the UK Government and the 
Scottish Housing Regulator then declared that RSL’s were bodies governed by public 
law and must comply with EU procurement directives. Communities Scotland on behalf 
of the Scottish Government issued a Procedure Note, CSGN 2004/06, to this effect 

which remains current today. 

The Public Contracts (Scotland) Regulations 2012 (The 2012 Regulations) do not 
specifically mention housing associations as public contracting authorities, but Sec3 3 
(b)(b) applies the four tests used in the French case. Despite continuing challenges by 
all four national housing federations, particularly in relation to the “management 
supervision” requirement, the UK and Scottish Governments contest that their hands 
are tied. The Procurement Reform Bill, which will sit in addition to the Regulations, does 
not include housing associations in the organisations specifically mentioned as being 
public bodies but re-applies the four tests. The interpretation is that associations are 
deemed public contracting authorities for all elements of the Bill, despite the many 

anomalies and issues this presents. 

Since 2004, associations have worked to the decision of the European Court of Justice 
in relation to France and subsequent adoption into general practice in Scotland. This 

                                            

2 SFHA response to the Procurement Reform Bill Consultation November 2012 

http://www.sfha.co.uk/index.php?option=com_docman&task=search_result&Itemid=340 

3 http://www.legislation.gov.uk/ssi/2012/88/made 
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has meant using the Official Journal of the European Union to advertise contract 
opportunities above the current EU thresholds for services and construction projects. 
The adoption of other procurement practice has depended on the scale and size of the 
association’s business and there are many good examples, such as the I Flair 
consortium in Renfrew and Inverclyde.4 

This has led to housing associations participating in procurement exercises to comply 
with EU legal obligations, mainly for construction contracts given the thresholds. The 
use of procurement routes such as frameworks, different forms of contract and 
collaboration are now well established. However, it is debateable whether either EU 
treaty objectives or value for money/cost benefits can truly be said to have stemmed 
from use of European procurement routes. For example, only one member out of 
approximately 100 attendees at recent Procurement Seminars held by the SFHA had 

experienced a tender submission by a non UK company for work.  

Housing associations have also been subject to the principles of another European 
case, Telaustria Verlags GmbH v Telekom Austria AG (ECJ C – 324/98) which 
established that even if EU procurement rules do not apply because a contract is below 
the EU thresholds, contracting authorities still need to abide by the three Treaty 
requirements of equal treatment, non discrimination and transparency and advertise if 
appropriate, This has been enshrined in Sec 8(21) of the 2012 regulations by the 

Scottish Parliament, a step further than other UK jurisdictions. 

As a consequence, many local authorities and indeed some housing associations now 
openly tender all contracts above £ 50,000 – construction and services – as a belt and 
braces approach, at significant cost. The Procurement Reform Bill proposes to impose 

further requirements, which   can only add to cost and confusion. 

In 2006, the McClelland report noted that there are: 

“32 local authorities, 22 health boards including special boards, 63 universities and 
colleges, 9 Scottish Executive Departments, 66 Non-Departmental Public Bodies, 8 
Police Forces, 8 Fire Brigades and other bodies such as Agencies funded or owned by 

the public sector. On one hand the prospect of acting in a cohesive way offers a 
significant economic opportunity, on the other it's a huge challenge to act in a concerted 
manner in the area of procurement spending” 5 

In March 2011,  Turner Townsend reported on Procurement in the Affordable Housing 
Sector and identified £ 530 M of activity within our sector which could result in £26 
M/£42M of savings. 6As yet no clearly identified route to delivering these savings has 
come from the report’s recommendations and while our members are actively 
collaborating, using Public Contracts Scotland and adopting best practice, 
substantiating savings and efficiencies is extremely difficult. On the other hand, 
additional legal costs, salaries of specialist procurement staff and the costs of delays in 

services and construction contracts can be quantified as significant, potentially adding £ 

                                            

4 http://www.scottishhousingconnections.org/IFLAIR/ 
5 www.scotland.gov.u   ublications                     
6 Procurement in the Affordable Housing Sector  http://www.scotland.gov.uk/Publications/2011/03/11120322/0 
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50,000 per annum (cost of one post and a average legal bill of £ 10,000 for advice) per 
association or £8.5M of overhead over 170 associations 

 

Current Procurement Practice within our sector 
Housing associations and co-operatives which operate in Scotland are a very diverse 
sector. As well as different areas of operation, some work across all of Scotland and 
England. They also vary considerably in size,   as detailed above. Associations tackle 
many different client groups,  from older people to community based regeneration of 
inner city neighbourhoods. A significant proportion of our work provides care and 
support services to vulnerable tenants, with significant savings to health and social work 
services through preventative measures to keep people in their homes. 

The average association size is 1,800 homes in management with a turnover of £5.5M. 
They will procure possibly £ 2-3M of repairs and maintenance work in a year, broken up 

into very small contracts usually undertaken by a wide range of local SME’s on a 
schedule of rates basis. This has been the cornerstone of sustaining many small local 
businesses through the current recession.  While many associations have looked at 
collaborative contracts, use of frameworks and utilisation of the Public Contracts 
Scotland website, this has been on an individual basis as has suited their own 
requirements. 

This is in contrast to Scotland’s    Local Authorities, which although they may vary in 
size and location, share similar practices and statutory duties in relation to procurement. 
. Evaluation of sustainable procurement compliance, use of Procurement Capability 
Assessments, use of collaborative working tools and a common procurement culture 
mean that the provisions of the Procurement Reform Bill add only the publication of 
existing local authority policies, plans and procedures to existing requirements and 
practice, thus limiting any additional resource implications.  

Most associations do not employ specialised procurement departments.  Compliance 
with public procurement has been undertaken mainly by property staff or housing staff 
where it relates to care contracts. They comply with the 2004 designation of 
associations as public contracting authorities in respect of construction and major 
repairs contracts above European thresholds, in the absence of a response to our 
arguments against this designation as submitted in our previous evidence.(See 
footnote1). In comparison, as stated above, most local authorities have well-staffed 
procurement teams headed up by specialist procurement personnel to deal with 
contracts administration at the scale of many £100Ms.  

 

Specific Consideration of the Provisions of the Bill 

The Scottish Government is seeking to provide clarity to the current uncertainty caused 
by the interpretation of case law and the 2012 Regulations in relation to below EU 
threshold public contracts. This is welcome. However, the actual consequence  is the 
imposition of significant bureaucracy on a situation where associations have had the 
choice to embrace public procurement techniques where it improved their businesses. 
The irony is that for many other purposes, associations are not perceived as being 
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public bodies, e.g.  the VAT regime, where such classification would be extremely 
advantageous. 

 

Part 1 – Key Concepts and Application 
As the definition of a contracting authority is identical to the 2012 regulations, the 
intention is to retain the four tests under section 3(b)(b) and include our members. This 
intention is also specifically referred to in the Policy Memorandum. 

The definition of regulated contracts at below EU thresholds, now £ 50,000 for services 
and £ 2 M for construction, has a logical conception for public bodies as it codifies 
previous guidance. Awareness of the lower thresholds and practical application in 
tendering practices is not wide in the housing association sector and has significant cost 
implications. It is also ironic that we believe the new EU Directive,  due to be published 
in 2014, will substantially raise the services threshold to 750,000 euros  in order to take 
many small organisations out of the public procurement regime. 

Part 2 - General Duties and Procurement Strategies 
The intention of placing some general procurement duties upon organisation in order to 
demonstrate non discrimination, transparency and economic, social and environmental 
well being in the area of operation of a contracting authority, is laudable. However, it 
opens up the whole debate about proportionality for small organisations. 

Section 8 sets out the above principles but does add proportionality to the requirements 
above. We would assume further guidance will be supplied about what this means. 

Section 9 places a requirement on public contracting authorities to facilitate access to 
contracts by SME’s, which given their community economic focus, is entirely supported 
by housing associations. It is ironic that the sector,(and indeed local SME’s) perceive 
public procurement as a hurdle to spend in the local economy, and again significant 
guidance will be needed on balancing S.9 requirements with S.8. 

The restriction under s10 of procurement exercises which involve supported businesses 
is welcome. 

Sections 11 to 14 detail the requirement for organisations with a “significant” 
procurement spend to prepare and publish a corporate procurement strategy and 
annual report. The threshold is given as £ 5M, which many housing associations may 
breach in a particular year if they are undertaking a construction contract, but may not 
be required to comply the following year. We do not think the threshold for significant 
procurement spend is high enough, and we would wish to see  exceptions for 
construction spend. 

The definition of an “area” of operation is also vague. Many of our members work 

throughout Scotland, whereas a local authority or NHS Trust has a geographical 
identity.  

Part 3 Specific Duties 
The specific duties are designed to offer benefits to bidders and ensure greater 
consistency, transparency and proportionality. 
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The use of Public Contracts Scotland, as detailed in Section 18, is common amongst 
many housing associations where it has suited their businesses to utilise its 
procurement methodology, particularly in conjunction with EU advertising requirements. 
The one stop shop concept is useful. However we object strongly to  mandatory 
utilisation.  

Section 19 and its imposition of the consideration of community benefit clauses for 
contracts above £ 4M, is an extension of the previous community benefits guidance 
issued in 2008. 7 Our members wholeheartedly wish to take advantage of all 
opportunities to re-enforce community benefits within their procurement practices and 
annual spend. However, there has been confusion about the interaction between the 
guidance and the application of EU law, resulting in many organisations taking the safe 
approach and reluctantly excluding community benefit requirements in tenders.  

The guidance and subsequent regulations should make it crystal clear in what 
circumstances community benefits can be made a tender requirement while remaining 
within EU treaty requirements. 

Also, we are not clear about the requirement applying above the £ 4M threshold. Our 
members would wish to see community benefit in all areas of spend. However, this 
should be part of the pursuit of their own business objectives to provide value to money 
to tenants, rather than an artificial imposition. 

Sections 22 and 23 provides welcome clarification on the exclusion of bidders and the 
impact of the further extension to cover the ability to exclude companies which operate 
practices such as zero hours contracts will be awaited with interest. 

Section 24 allows further guidance to be issued on pre qualification questionnaires and 
bidder selection, which we await with interest. The clarification on the use of technical 
specifications to restrict bidding in Section 25 is also welcome. 

We believe that the Section 26 requirement on non-charging of fees to bidders for 
tender documents is fair. 

Sections 27 to 29 requiring feedback to be given to unsuccessful and successful 
tenders is fair in principle, but will impose considerable bureaucracy on small 
organisations without improving outcomes or value for money. We believe that this will 
also be the case with  the Section 30 contracts register, as many housing associations 
are unable to provide certainty about spend going forward for various reasons, e.g. 
government budgets, legislative changes and business planning revision. 

Housing associations are not covered by the Climate Change (Scotland) Act 2009,  8 
unlike local authorities and other public bodies. This is another example of our 
anomalous situation. The recyclable materials targets may therefore not apply as we 
are not covered by the Section 31 extension of the 2009 Act through inclusion of 
Section 82A. 

                                            

7 www.scotland.gov.u  Resource  oc               .pdf  
1. 

8 www.scotland.gov.uk/Topics/.../climatechange/...action/climatechangeact  
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Part 4 Remedies 
The imposition of a two tier range of remedies, i.e. above and below EU thresholds,   is 
extremely confusing. However suppliers will have remedies in relation to General and 
Specific duties, e.g. the Section 8 requirement to comply with Treaty obligations, will 
now apply for anything above the new Bill thresholds. 

The removal of the stand-still period pending the outcome of an action is useful, but the 
biggest issue is the confusion between EU remedies. Tel Austria may mean that an EU 
remedy may be available for contracts below the EU thresholds where Treaty principles 
can be shown to have been breached. 

Our members are concerned about the potential  significant expenditure they will be 
required to make in order to seek legal clarification when either being challenged or 
taking advice on potential challenges.   

Part 5 – General 
We have no specific comments. 
 
Conclusion 
SFHA urges the Scottish Government in the strongest possible terms to make housing 
associations exempt from the provisions of the Bill whereby additional duties are 
imposed on contracting authorities for contracts under EU thresholds. 

Our members are only taking part in this debate due to the anomaly of an European 
case which has resulted in the application of public procurement law to our small scale 
and diverse sector. There is no policy rationale for our inclusion and indeed application 
of the four tests under 3 (b) (b) of the 2012 Regulations is becoming increasingly 
untenable. The fact that housing associations do not use public grants for any part of 
their core operation in letting properties to tenants is significant. We are also not under 
the “controle” of any public body. The Scottish Housing Regulator has the power to 
inspect our activities, but only advises rather than directs our member activities. 

The Scottish Government has the ability to exempt us from the application of the 
requirements that the Bill will impose on regulated contracts below EU thresholds but 
above Bill thresholds. 

SFHA has provided an estimate to the Finance Committee of a potential financial 
burden on the sector of around £ 8.5M as a starting point. This estimate is based on the 
potential cost for legal advice and additional staffing to cope with the new requirements 
of the Bill. 

We would be happy to expand further on any of the points herein. 

 
SFHA   

26th November 2013 
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