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SEC GROUP SCOTLAND 
 

WRITTEN SUBMISSION 
 

SEC GROUP SCOTLAND 

SEC Group Scotland represents the largest sector in Scottish construction by 

value.  SEC Group Scotland is an umbrella body representing the premier 

construction trade associations in Scotland: 

 

British Constructional Steelwork Association 
 
Building & Engineering Services Association 
 
Lift & Escalator Industry Association 
 
Scottish and Northern Ireland Plumbing Employers’ Federation 
 
SELECT (trading name for the Electrical Contractors’ Association of Scotland) 
 

Together these trade associations represent contracting businesses 

specialising in mechanical and electrical services, lift and escalator 

installation, repair and maintenance, plumbing services and steel fabrication. 

 

GENERAL COMMENTARY 

1. Construction forms the largest element of public sector spend in 

Scotland and, therefore, the industry has rather more than just a passing 

interest in the passage of the Procurement Reform (Scotland) Bill.  We 

wholeheartedly welcome the introduction of this Bill which will help to re-

shape public sector procurement through the promotion and 

implementation of best practice. 

2. Moreover we welcome the overriding statutory duty upon public 

procurers to treat firms in a fair, transparent and proportionate manner 

and the additional sustainable procurement duty placing emphasis on 

local SME involvement in public procurement.  For the first time SMEs 

will have the ability to effectively challenge procurement malpractices. 
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3. Our interest in submitting this evidence is to invite the Committee to 

consider our suggestions for furthering the aims of the Bill.  They should 

not be regarded as criticisms of the Bill’s provisions but rather as 

constructive proposals to ensure that this groundbreaking 

legislation will have the desired impact.  Also we acknowledge that 

the Bill provides a framework to which will be added substantial detail 

through secondary legislation 

 

DEFINITION OF “CONTRACTING AUTHORITY” 

4. Listing the names of the “contracting authorities” (to which the legislation 

will apply) in the Schedule is very helpful.  We also suggest that the 

definition of “contracting authorities” be extended to include those non-

public sector procurement bodies or agencies which are in receipt of public 

funds for their procurements.  When using public funds they should, in 

principle, be subject to the same statutory requirements as applicable to 

public sector procurers.  This could, of course, be addressed by Scottish 

Ministers when using their power to make regulations to modify the 

definition of “contracting authority”.  If “contracting authority” is broadened 

as suggested, an amendment to the definition of “regulated contracts” will 

also be required. 

 

RECOMMENDATION 
 
The definition of “contracting authority” should include  
non-public bodies in receipt of public funds for their 
procurements. 
 

 

DEFINITION OF “REGULATED CONTRACTS” 

5. We suggest that further consideration is given to the thresholds, in 

particular to the £2m threshold for public works contracts.  There is 

always the possibility that, in order to avoid the statutory requirements, 

public bodies will break up contracts over the threshold so that they just 

come under it.  We suggest a lower threshold is preferable, perhaps the 

£50k applicable to public contracts generally.   
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6. Clause 5 refers to the estimated value of the contract as being that 

“which the contracting authority expects to be payable”.  This could have 

the unintended consequence of promoting avoidance rather than 

compliance.  The initial value of a works contract could be under £2m 

but a large variation to the works could increase the value to well over 

the threshold.  It would be fairly easy to argue that the variation (and, 

therefore, the increase in value) was not expected.  Again this would 

support our proposal for a lower threshold. 

 

RECOMMENDATION 
 
The threshold of £2m for works contracts should be lowered to 
£50k. 
 

 

DUTIES UPON “ECONOMIC OPERATORS” 

7. We believe that some of the duties under the Bill could also be applied to 

“economic operators”, especially those who use supply chains to deliver 

the bulk of the works procured by the contracting authority.  The Bill’s 

overall aim of improving procurement practices in the public sector could 

be undermined by bad practice applied by “economic operators” when 

selecting and contracting with their suppliers. 

8. The general duties in clauses 8(1) and 9(1) could equally be applied to 

“economic operators” with respect to their supply chains.  In addition 

some of the specific duties could also be extended to “economic 

operators”: 

 

 Clause 17: Sub-contracting opportunities could be posted on the 
website. 
 

 Clause 21: The guidance should also extend to “economic 
operators” passing community benefit requirements on 
to their supply chains. 
 

 Clauses 23 
& 24: 

Selection of tenderers and guidance on selection of 
tenderers. 
 

 Clause 26: Charges for participation in the procurement process. 
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 Clause 27: Giving reasons for exclusion from the procurement 
process. 
 

 Clause 28: Request for further information. 

 

9. An alternative approach – other than extending the statutory duties to  

“economic operators” – is to add a requirement to clause 11(5) 

(Procurement Strategy) as follows: 

 

“The procurement strategy must, in particular –  

Set out how the authority intends to ensure that the content of the 

duties in sections 17, 21, 23, 24, 26, 27 and 28 is to be cascaded down 

the supply chains of economic operators.” 

 

Clause 11(5)(c) already requires authorities to set out in their 

procurement strategies how they intend to regulate payment 

performance along the supply chain.  However we should strive to 

deliver the broader benefits of this legislation to small businesses 

acting as sub-contractors. 

 

RECOMMENDATION 
 
Many of the statutory duties in the Bill could equally apply to 
“economic operators” with respect to their supply chains. 
 

 

REMEDIES 

10. Enforcement of the statutory duties lies with the Sheriff Court or Court of 

Session.  We suggest that enforcement by the courts should not be the 

primary means of enforcement: 

 

 Traditional procurement mindsets could hinder implementation of 

this legislation; therefore there is a need to have in place a “driver” 

to monitor and challenge non-complying practices on an on-going 

basis.  
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 Many “economic operators” will be small businesses; they will not 

have the financial means to bring a court claim which will then 

enable an errant authority to continue with its non-compliance. 

 

 Not all duties under the Bill will be susceptible to court action.  For 

example, what would happen if an authority neglected to include 

within its procurement strategy how it intends to ensure that 

suppliers to “economic operators” are paid within 30 days?  An 

“economic operator” would have little interest in pursuing a claim 

against the authority.  However sub-contractors will be aggrieved by 

the authority’s failure to address this but they cannot bring a court 

action. 

 

11. Many of the responses to the public consultation on proposals for this 

legislation favoured the appointment of a Public Procurement Regulator 

or Ombudsman to oversee and drive implementation of the statutory 

duties.  Furthermore the responsibilities of such Regulator/Ombudsman 

could extend to challenging poor procurement behaviour exhibited by 

“economic operators” to their supply chains. 

 

12. There are now many examples of regulatory authorities.  For example 

the Pensions Regulator publishes guidelines and codes of practice for 

pension trustees and will take action in the event that a pension fund is 

not being properly administered.  This year the Groceries Adjudicator Act 

(which applies to Scotland) introduced the office of the Groceries 

Adjudicator with powers to draw up guidance to govern commercial 

relationships between the large supermarkets and their suppliers.  The 

Groceries Adjudicator can pro-actively intervene to deal with cases of 

unfair dealing. 

 

13. We are strongly of the view that the Bill should establish an Office of 

Public Procurement Regulator (or Ombudsman) to help in enforcing the 

Bill’s provisions.  We believe that the cost of such office will be more 
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than offset by the contribution the Regulator will be able to make in 

improving standards and the overall efficiency of procurement practices, 

thus achieving cost savings across the public sector. 

 

14. The Regulator could, in the first instance, seek to facilitate public bodies’ 

compliance with their statutory duties (through the promotion and use of 

guidance).  But he/she should also have an enforcement function. 

 
15. Where public bodies have failed to discharge their statutory duties the 

Regulator could issue proceedings to force compliance by the offending 

public body.  Additionally the Regulator could be given powers to take 

over the procurement function of a public body with a history of lack of 

compliance with the statutory duties and/or could be given a power to 

order a stop on the expenditure of public funds until the public body in 

question has demonstrated to the Regulator that it has put its 

“procurement house” in order. 

 
16. In the event that the statutory duties are extended to “economic 

operators” the Regulator could also have enforcement powers to deal 

with non-compliance by “economic operators”.  They could be excluded 

from public sector procurement opportunities for a period following two 

notified instances of non-compliance which have not been rectified. 

 

In discharging his/her satisfactory functions effectively it is vital that the 

Regulator should be seen as independent of government.  To this end 

we believe the Regulator should be statutorily accountable to the 

Scottish Parliament. 

 

RECOMMENDATION 
 
We suggest that the Bill should make provision for a Public 
Procurement Regulator with powers to both facilitate and enforce 
compliance with the statutory duties. 

 
SEC GROUP SCOTLAND 
26 November 2013 
 


