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EQUALITY AND HUMAN RIGHTS COMMISSION 

WRITTEN SUBMISSION 

 

Introduction 

The Equality & Human Rights Commission (the Commission) welcomes the 
opportunity to comment on the Procurement Reform (Scotland) Bill.  

The Commission promotes and protects equality across Scotland, England 
and Wales, working to eliminate discrimination, promote equality and make 
sure that everyone has a fair chance to participate in society. In Scotland, we 
share our role as a National Human Rights Institution1 with our colleagues in 
the Scottish Human Rights Commission (SHRC). 

Our submission is informed by our role as the Regulator for the Equality Act 
2010. We are of the view that the General Equality Duty is directly relevant to 
this Bill and in particular wish to draw the Committee’s attention to the 
Scottish Specific Duties2 which contain a requirement for each of the 251 
bodies listed for the purposes of those duties in Scotland to ‘consider award 
criteria and conditions in relation to public procurement’.  Our submission 
focuses on issues relevant to our remit, which are set out in Part 2 and Part 3 
of the Bill.  

Part 2 Sustainable procurement duty 

The Commission welcomes the introduction of the sustainable procurement 
duty at section 9 of the Bill which provides that; before carrying out a 
“regulated procurement” a contracting authority must consider how, in the 
procurement process, it can improve the economic, social, and environmental 

medium enterprises, third sector bodies and supported businesses in the 
process and promote innovation. 

The Commission agrees that given the scale of public procurement and the 
potential benefit for businesses, communities and individuals, ensuring that 
‘sustainability’ is built into procurement processes is crucial.  We note that 
such an approach supports the Christie Commission’s recommendation 
regarding procurement. 

In the Commission’s experience, public sector procurement teams are 
cautious in their approach to introducing contractual clauses or social targets 
for equality in public sector contacts for fear of breaching European law. Our 
own research on this matter3 found no examples in Scotland of such clauses 
being utilised. This is despite the clear intent of the Public Sector Directive  
(2004/18/EC) which  permits the “use (of) criteria aiming to meet social 
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requirements, in response in particular to the needs - defined in the 
specifications of the contract - of particularly disadvantaged groups of people 
to which those receiving/using the works, supplies or services which are the 
object of the contract belong” 

We note that the proposed community benefit duty and the related clauses 
will support and mirror the requirement under the Equality Act 2010 (Specific 
Duties) (Scotland) Regulations 2012: to consider the need to set award 
criteria or conditions in contracts which eliminate discrimination, advance 
equality of opportunity and foster good community relations (The General 
Equality Duty). 

Part 3 Community benefit requirements  

Section 19 introduces a requirement for a contracting authority to consider 
whether to impose a community benefit requirement as part of contracts worth 
over £4 million. The Commission  views community benefit requirements as 
having an important role to play in achieving sustainable outcomes for 
equality groups. Section 19 of the Bill will help to refine this approach in 
procurement practice and we are of the view that there will be very few 
circumstances in practice where community benefits are not relevant to large 
contracts, or indeed relevant to equality issues.  

Finally, we recommend that the guidance which will follow this Bill should 
include reference to the Equality Act 2010 (Specific Duties) (Scotland) 
Regulations 2012 and the specific duty that requires listed public bodies to 
consider award criteria and conditions in relation to public procurement, 
explaining what it means in practice and directs the reader to the EHRC 
guidance.   
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