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HIGHLAND COUNCIL 

 

WRITTEN SUBMISSION 
 

The introduction of the Bill is to be broadly welcomed.  Scotland and The UK appear to be 
unusual in the European Union in not having a single unified set of regulations covering all 
public sector procurement.   
 
Whilst it is recognised that the Bill is intended to fill the space left by the requirements of 
the EU Procurement Directive, the introduction of the Bill separately from Implementing 
Regulations transposing the forthcoming revision of the EU Procurement Directive will not 
deal with this anomaly.  It will however provide a degree of clarity and certainty around 
applications of Treaty principles to sub-threshold contracts. 
 
The Bill also clarifies the Government’s intentions with regard to the pursuit of social, 
economic, and environmental benefits to be derived from public procurement; and the use 
of public procurement as a tool of wider policy delivery.  It is helpful to have this made 
explicit and to have some structure placed around these aspirations. 
 
The requirements relating to transparency in all aspects of tendering are particularly to be 
welcomed. 
 
The clarification of actionable duties and the means of bringing challenges, as well as the 
remedies available to affected parties similarly clarifies rights of challenge and should be 
welcomed in terms of allowing for a similar degree of right of challenge and ease of 
bringing challenges, at sub-threshold contract values.  The difficulty in bringing a 
challenge under judicial review via the Court of Session as against the relative ease of 
brining a challenge under Regulation 47 of the Public Contracts Scotland Regulations in 
respect of higher value contracts has always seemed an unaccountable anomaly. 
 
There are some difficulties: 
 
Firstly whilst clarification regarding the selection of suppliers is helpful, there are no similar 
provisions relating to the selection of award criteria.  This allows the potential for 
discrepant and contradictory choices between the range of criteria available to Contracting 
Authorities at sub-threshold level and those available for over-the-threshold projects.  An 
alignment between the Procurement Reform Bill and the Public Contracts (Scotland) 
Regulations would be very welcome.  There seems to be no real reason why they should 
be different, however the fact that the Bill leaves Contracting Authorities to interpret these 
matters differently allows for the continuation of inconsistent behaviour, which the Bill 
seems to be seeking to minimise. 
 
Secondly there will undoubtedly be costs in implementation which have been 
underestimated.  Since one of the purposes of the Bill is to improve transparency and 
consistency, it follows that the public sector must currently be behaving in an opaque and 
inconsistent way, in at least so significant a number of areas as to require legislation.  
That being the case, a significant number of organisations must require significant 
amendments and improvements to their working methods, and are likely to incur 
significant costs in doing so. 
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Finally there are many factors in the Bill in which Ministers may by regulation or order 
introduce further regulations or requirements.  Whilst this may well be to allow for the 
requirements of the transposition of the forthcoming EU Procurement Directive into Scots 
Law, it does leave a considerable degree of uncertainty as to what the final regime 
following the amendment of the Public Contract (Scotland) Regulations or other relevant 
legislation such as the Community Empowerment and Renewal Bill, will look like. 
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